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ADVERTISEMENT  TO  THE  FIFTH  EDITION. 


In  the  preparation  of  the  present  edition  of  Eosoob's  Criminal  Evi- 
dence, the  Editor  has  been  greatly  Indebted  to  his  friend  Mr.  Markby,  of 
the  Norfolk  Circuit,  for  the  able  assistance  which  he  has  given  him. 

The  introductory  portion  of  the  work  has  been  rearranged  with  the  view 
of  rendering  it  more  readable  to  the  student  of  Criminal  Law,  and  more 
easy  of  reference  to  all  who  may  have  occasion  to  consult  it ;  and  the  chap- 
ter on  "  Practice"  has  been  considerably  enlarged. 

The  statutes  and  authorities  have  been  brought  up  to  the  present  time ; 
and  in  the  Appendix  will  be  found  all  the  recent  statutes  on  Criminal  Pro- 
cedure which  are  most  required  in  actual  practice. 

David  Power. 
Temple. 


ADVERTISEMENT  TO  THE  SIXTH  EDITION. 


In  consequence  of  the  illness  and  subsequent  death  of  Mr.  Power,  Q.  C, 
the  preparation  of  this  Edition  has,  in  a  great  measure,  fallen  upon  me. 
It  has  been  prepared  to  meet  the  alterations  introduced  by  the  Criminal 
Statutes  of  1861.  The  Cases  have  also  been  brought  down  to  the  present 
time. 

William  Markby. 


ADVERTISEMENT 

TO  THE  SIXTH  AMEEICAN  EDITION. 


That  this  work,  both  in  England  and  America,  has  gone  through  Five 
Editions,  and  that  the  public  is  now  presented  with  the  Sixth,  is  a  sufficient 
indication  of  the  value  attached  to  it  by  the  Profession. 

It  has  been  found  in  practice  to  be  a  most  complete  compend  of  the 
Law  of  Criminal  Evidence,  and  the  best  vade  mecum  of  the  advocate  on 
trials. 

An  excellent  arrangement,  making  it  a  book  of  easy  reference,  and  great 
accuracy  and  perspicuity,  as  well  as  fulness  in  its  references  to  authori- 
ties, have  contributed  to  make  it  thus  popular. 

The  American  notes  have  been  carefully  revised,  and  the  cases  added  to 
the  present  time. 

G.  S. 
Philadelphia,  September,  1866. 
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.  406 

'   c.  94,  B.  2 

736 

41  Geo.  3,  c.  90,  s.  9, 

736 

0.  109,  8.  8, 

.  734 

0.  109,  s.  11, 

.   301,  302 

42  Geo.  3,  o.  81,  s.  1, 

.   104,  219 

0.  85, 

.  877 

0.  107,  s.  1, 

.  777 

43  Geo.'  3,  o.  48,  8.  1, 

.   433,  577 

0.  58, 

.  775 

0.  58,  B.  2, 

.  271 

0.  59, 

.  553 

0.  59,  B.  5, 

.  487 

c.  99,  s.  12, 

.  457,  621 

0.  to. 

.  783 

44  Geo.  3,  c.  77, 

6 

c.  98, 

.  608 

c.  98. 

79,  895 

c.  102, 

.  783 

45  Geo.  3,  c.  43, 

.  487 

c.  92, 

.  884 

0.  92,  8.  3, 

.  263 

0.  92,  83.  3  &  4 

.  732 

c.  45,  3.  9, 

.   74 

0.  64, 

.  540,  549 

0.  87, 

.  508 

0.  96, 

.  210 

47  Geo  3,  o.  26,  s.  8, 

.  496 

48  Geo.  3,  o.  75, 

494 

0.  127, 

.  406 

49  Geo.  3,  o.  84, 

.  772 

50  Geo.  3,  0.  29, 

.  104 

51  Geo.  3,  0.  37, 

.  219 

52  Geo.  3,  c.  63, 

.  553 

0.  104,   . . 

.  298 

0.  104,  8.  6, 

.  777 

0.  143, 

.  263 

c.  143,  8.  7, 

.  487 

c.  143,  8.  10, 

497 

0.  146, 

.  487 

0.  155,  8.  12, 

.  607 
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.  492 

53  Geo.  3,  o.  77, 

.  488 

c.  127,  s.  3, 

.  636 

c.  161,  s.  12, 

.  448 

0.  160, 

.  493 

0.  60, 

.  793 

0.  86,  8.  8, 

.  497 

0.  127, 

.  396 

54  Geo.  3,  o.  33,  s.  10, 

.  602 

0.  151, 
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0.  168, 

.  492 

0.  68,  s.  2, 

.  745 

0.  91, 

.  293 

65  Geo.  3,  o.  127,  8.  2, 

.  498 
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.  663 

0.  184,  ».  7, 

.  653 

56  Geo.  3,  c.  73, 

.  659 

0.  104,  s.  8, 
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57  Geo.  3,  c.  7,  . 

.  366 

0.  19, 

.  408 

0.  19,  8.  26, 

.  739 

c.  51, 

.  740 

c.  90, 

.  230,  231 

0.  127, 

.  618 

58  Geo.  3,  c.  70, 

PA&i: 
.  233 
.  444 
.  263 
.  408 
.  741 
413,  587 
.   83 
.  723 
.  198 
.  900 
.  183 
.  164 
.  547 
.  539 
.  783 
.   74 
5 
.  863 
22,  360,  699 
.  251 
.  312 
311,  316 
6 
.  102 
.  305 
.  492 
.  609 
.  102 
.  553 
.  104 
.  100 
,  .  103 
487 
.  779 
.  .  138 
.  553 
.  487 
.  393 
.  305 
.  563 
.  563 
.  301 
.  254 
408,  739 
.  740 
487,  783,  868 
487 
487 
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827 
553 
115 
487 
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726 
487 
728 
488 
487 
640 
638 
224 
726 
,  895 
.  487 
.  487 
.  868 
.  669 
.  408 
.  741 
.  298 
85,  618 
430,  487 
104,  219 
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58  Geo.  3,  c.  84, 

305 

7  Geo. 

4,  0.  64,  s.  31, . 

.   100 

59  Geo.  3,  c.  46, 

124 

c.  67,  8.  27,  . 

.  223 

c.  84,  . 

553 

7  &  8  Geo.  4,  o.  27,   . ' 

.   78,  394 

c.  96, . 

228 

0.  28,  8.  1,   . 

.  188 

60  Geo.  3,  c.  4,  . 
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3.  2,   . 

.  183 

c.  14,  s.  3, . 

224 

88.  6  &  7, 

.  263 

4  1  Geo.  4,  0.  4,  s.  4 

t, 
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s.  8,   . 

.  487,  797 

1  Geo.  4,  c.  4,   . 

517 

s.  11,  . 

212,  448,  488 

0.  35,  . 

487 

s.  13,  . 

.  188 

0.  48,  s.  13,  . 

487 

(!.  29,  8.  2, 

.  569 

0.  115, . 

244 

s.  5,   . 

.  894 

1  &  2  Geo.  4,  0.  33,  ss.  16,  17, 

83 

8.7,   . 

.  881 

c.  41,  s.  1,   . 

733 

860 

8.  12,   . 

85,  401 

s.  12, 

.  813 

861 

8.  13,   . 

.  265,  331 

s.  22,  . 

862 

s.  16,  . 

.  865 

c.  76,  . 

861 

s.  25,  . 

.   351,  352 

0.  88,  ».  1,   . 

826 

8.  27,  . 

.  211 

3  Geo.  4,  0.  75,  . 

303 

8.  30,  . 

518 

0.  114, 

773 

s.  44,  . 

.  459 

4  Geo.  4,  c.  5,   . 

305 

8.47,  . 

.  406,  412 

c.  31,  8.  14,  . 

187 

8.  48,  . 

.  418 

c.  48,  =.  1,  . 

208 

a.  53,  . 

.   77,  439 

0.  53,  . 

727 

8.  56,  . 

.  824 

0.  54,  . 

362 

3.  58,  . 

.  378 

0.  54,  s.  5,  . 

881 

a.  78,  . 

.  609 

c.  64,  . 

422 

0.  30,   . 

.  .  260,  751 

u.  64.  a.  43,  . 

'.         '.     797 

826 

c.  30,  8.  2, 

266,  271,  913 

a.  44,  . 

795 

a.  3.   . 

.  646 

c.  76,  . 

. 

301 

s.  8,   . 

.  833 

0.  76,  s.  14,  . 

303 

3.9,   . 

.  269 

•  s.  31,  .    . 

296 

s.  13,  . 

319 

c.  91,  . 

'.         '      300 

306 

s.  16,  . 

.  352 

5  Geo.  4,  c.  18,  o.  6, 

697 

8.  17,  . 

.  269 

c.  68,  . 

298 

8.  26,  . 

.  353 

c.  84,  H.  22, . 

882 

c.  53,  . 

.  487 

c.  85,  . 

502 

0.  64,  . 

.  219 

0. 107,  . 

430 

9  Geo. 

4,  c.  16,  . 

.   192,  763 

e.  113, . 

;  775 

777 

0.  31,   . 

.  188 

c.  113,  s.  10, 

488 

c.  31,  a.  1,   . 

.  806 

6  Geo.  4,  0.  5,  s.  13,  . 

827 

8.7, 

218 

c.  6,  8.  14,  . 

827 

8.  7,    . 

.  236 

0.  16,  s.  96,  . 

159 

a.  12,  . 

.  891 

c.  16,  s.  97,  . 

169 

8.13,  .     . 

.  251 

c.  16,  s.  112, 

291 

s.  14,  . 

.   77,  360 

0.  50,  s.  1,  . 

198 

8.  27,  . 

.  281 

s.  13,  . 

197 

I!.  32,  . 

.  114,  763 

s.  29,  . 

197 

c.  32,  =,.  1,   . 

.  113 

s.  47, . 

. 

194 

c.  54,   . 

.  128 

c.  78,  s.  25,  . 

488 

c.  54,  a.  1,   . 

.   72,  607 

e.  92,  . 

305 

8.  16,  . 

.  884 

0.  92.  3.  2,  . 

301 

8.28,  . 

.  565 

c.  101,  . 

553 

s.  29, 

.  566 

c.  106, 

487 

u.  65,  s.  46,  . 

.  457 

c.  108, - 

866 

8.  51,  . 

.  378 

c.  138, 

868 

c-  56,  8.  14, 

.  319 

7  Geo.  4,  c.  9,  s.  1,   . 

773 

0.  64,  3.  4,  . 

.  624 

c.  ^6,  .    .    . 

'.         '.     487 

728 

0.  69,  a.  1,  . 

.  618 

c.  46,  . 

.  408 

598 

8.  2,   . 

.  241,  524 

0.  46,  s.  9,  . 

.  565 

599 

8.  9,   .    . 

.  623 

0.  57,  . 

752 

c.  92,  a.  8,   . 

.  667 

c.  64,  s.  4,  . 

'.        '.   72,  74,  99 

10  Geo 

.  4,  c.  26, . 

430,  728 

s.  9,  . 

719 

c.  34,  3.  23, 

246 

s.  12,  . 

'.      228,  229 

463 

e.  44,  a.  7,  . 

.  243 

s.  14,  . 

.  565 

599 

c.  50,  8.  124,   . 

.  487 

s.  16,  . 

565 

0.  56,  a.  21, 

.  599 

8.  17,  . 

566 

0.  98,  . 

.  411 

s.  20,  . 

.   228,  238 

607 

11  G.  4,  &  1  Wm.  4,  c.  66,  s.  12, 

.   15 

8.  22,  . 

.   219 

220 

18  Geo 

.  4,  c.  27,  . 

.  646 

s.  23,  . 

• 

220 

39  &  40  Geo.  4,  c.  94,  =,.  2,  . 

.  178 

s.  24,  . 

223 

IWm. 

4,  c.  18,  8.  3, 

.  305 

s.  25,  . 

223 

c.  20,  . 

.  487 

s.  27,  . 

220 

0.20,3.84,. 

.  430 

8.  28,  . 

224 

c.  57,  . 

.  224 

s.  29,  . 

225 

c.  60,  a.  10, . 

.  509 

s.  30,  . 

226 

c.  64,  s.  15,  .    .   • 

.  750 
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1  Wm  4,  c.  66,  . 

.  469 
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.  199 

0.  66,  s.  3, 

.  488,  501 

e.  82,   . 

.  156 
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.  498 
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.  429 
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609 
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.  615 
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.  620 

s.  24,  . 

516 

0.  85,  . 
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.  488 

c.  16,  a.  3, 

.  487 

c.  114,  . 

.   63 
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0.  24,  s.  7, 

.  374 

3.3,  . 

.   71 
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0.  115,  . 

547 

c.  40,  . 

.  487 

0.  116,  . 

.  224 
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.  430 
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e.  83,  s.  49,  . 
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.  429 
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.  372 
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76 
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.  426 

0.  86,  33.  2,  4,   .    .  190 

0.  54,   . 

.  231 

0.  85,  3.  11, 

.  188 

0.  59,  s.  19,  . 

.  488 

0.  90,  3.  2, 
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0.  64,  . 

.  314 

1  Viot.  c.  22,  s.  1," 

.  297 

c.  75,  s.  7, 

.  393 

3.  23,  . 

.  297 

c.  85,  s.  58,  . 

426 

0.  23, 

.  773 

0.  106,  . 

487 

c.  30, 

218 

0.  120,  . 

.  488 

c.  32,    .    .    . 

.  783 

0.  123,  . 

.  429 

0.  36,   .    .    . 

.  783 

e.  123,  s.  3, 

.   499,  503 
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.  488 

0.  126,  .s.  64,  . 
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.  221 
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.  487 
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.  284 
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866 
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.  853 

c.  78,  . 

.  653 
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.  879 
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e.  88,    .    .    . 

.  775 
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.  314 

e.  96,  s.  1, 

.  698 

s.  23,  . 
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.   611, 616 
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c.  29, 

.  518 
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.  268 
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A  DIGEST,  Etc. 


The  general  rules  of  evidence  are  the  same  in  criminal  and  in  civil  proceedings. 
"  There  is  no  difference  as  to  the  rules  of  evidence,"  says  Abbott,  J.,  "  between 
criminal  and  civil  cases :  what  may  be  received  in  the  one  may  be  received  in  the 
other;  and  what  is  rejected  in  the  one  ought  to  be  rejected  in  the  other."  R.  v. 
Watson,  2  Stark.  N.  P.  C.  155  :  3  E.  C.  L.  R. ;  R.  v.  Murphy,  8  C.  &  P.  306 : 
34  E.  C.  L.  R.  The  enactments,  however,  of  the  Common  Law  Procedure  Act, 
1854,  which  materially  altered  the  rules  of  evidence  in  certain  cases,  are,  by  sect. 
103,  confined  to  courts  of  civil  judicature. 


BEST  EVIDENCE. 


Beat  evidence,         ..... 
Written  instruments, 
Handwriting,  .... 

Negative  evidence  of  consent. 
Persona  acting  in  a  public  capacity, 
Admissions  by  party, 


SeQondary  evidence. 

Lost  documents,       ..... 

Documents  in  hands  of  adverse  party. 

Notice  to  produce — When  dispensed  with, 
Form  of. 
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Consequences  of. 
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Physical  inconvenience. 
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£est  evidence.']  It  is  the  first  and  most  signal  rule  of  evidence,  that  the  best  evi- 
dence of  which  the  case  is  capable  shall  be  given ;  for  if  the  best  evidence  be  not 
produced,  it  affords  a  presumption  that  it  would  make  against  the  party  neglecting 
to  produce  it.  Gilb.  Ev.,  3  Bull.  N.  P.  293,  per  Jervis,  C.  J.,  in  Twynam  v.  Knowles, 
13  C.  B.  224:  76  E.  C.  L.  R. ;  Best  on  Ev.,  ch.  1,  ss.  87  &  89.(1) 


(1)  Taylor  v.  Riggs,  1  Peters  C.  C.  Rep.  596;  Cutbush  v.  Gilbert,  4  S.  &  K.  551;  Duckwell  v. 
Weaver,  2  Ohio,  13 ;  Fitzgerald  v.  Adams,  9  Georgia,  471. 

The  rule  which  requires  the  production  of  the  best  evidence  is  applied  to  r^lot  secondary  evidence 
which  leaves  that  of  a  higher  nature  behind  in  the  power  of  the  party  ;  but  not  to  reject  one  of  several 
eye-witnesses  to  the  same  facts,  for  the  testimony  of  all  ia  in  the  same  degree.  United  States  v.  Gil- 
bert, 2  Sumner,  19.  "  When  there  are  several  eye-witnesses  to  the  same  facts,  they  may  be  proved  by 
the  testimony  of  one  only.  All  need  not  be  produced.  If  they  are  not  produced,  the  evidence  may  be 
less  satisfactory  or  less  conclusive,  but  still  it  ia  not  incompetent."    ,    .    .    "A  witness  who  hag  seen 
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BEST    EVIDENCE. 


*Best  evidence — written  instruments.^  The  most  important  application  of  this 
principle  is  that  which  rejects  secondary,  and  requires  primary  evidence  of  the 
contents  of  written  documents  of  every  description,  by  the  production  of  the  written 
documents  themselves.  (1)  The  rule  was  so  stated  by  the  judges  in  answer  to  cer- 
tain questions  put  to  them  by  the  House  of  Lords  on  the  occasion  of  thd"  trial  of 
Queen  Caroline  (2  B.  &  B.  286)  :  [6  E.  C.  L.  R.] ;  and  is  perfectly  general  in  its 
application;  the  only  exceptions  to  it  being  founded  on  special  grounds.  These 
may  be  divided  into  the  following  classes:  (1.)  Where  the  written  document  is  lost 
or  destroyed  :  (2.)  Where  it  is  in  the  possession  of  an  adverse  party  who  refuses  or 
neglects  to  produce  it:  (3.)  Where  it  is  in  the  possession  of  a  party  who  is  privi- 
leged to  withhold  it,  and  who  insists  on  his  privilege  :  (4.)  Where  the  production  of 
the  document  would  be,  on  physical  grounds,  impossible,  or  highly  inconvenient : 
(5.)  Where  the  document  is  of  a  public  nature,  and  some  other  mode  of  proof  has 
been  specially  substituted  for  reasons  of  convenience.  It  is  apparent,  therefore,  that 
in  order  to  let  in  the  secondary  evidence  in  these  cases,  certain  preliminary  conditions 
must  be  fulfllled ;  what  these  conditions  are  we  shall  explain  more  particularly  when 
we  come  to  treat  of  Secondary  Evidence. 

It  is  not  necessary,  in  every  case  where  the  fact  that  is  to  be  proved  has  been  com- 
mitted to  writing,  that  the  writing  should  be  produced,  but  (unless  the  contents  of 
the  written  document  is  itself  a  fact  in  issue)  only  in  those  cases  where  the  documents 
contain  statements  of  facts  which,  by  law,  are  directed  or  required  to  be  put  in  writ- 
ing, or  where  they  have  been  drawn  up  by  the  consent  of  the  parties  for  the  express 
purpose  of  being  evidence  of  the  facts  contained  in  them.  Indeed  in  many  cases 
the  writing  is  not  evidence,  as  in  the  case  of  R.  v.  Layer,  infra. 

The  following  cases  are  cited  as  instances  of  the  general  rule.  Upon  an  indict- 
ment for  setting  fire  to  a  house  with  intent  to  defraud  an  insurance  company,  in  order 
to  prove  that  the  house  was  insured,  the  policy  must  be  produced  as  being  the  best 
evidence,  and  the  insurance  office  cannot  give  any  evidence  from  their  books  unless 
the  absence  of  the  policy  is  accounted  for.  R.  v.  Doran,  1  Esp.  127;  R.  v.  Kitson, 
1  Dears,  C.  C.  187 ;  S.  C.  22  L  J.,  M.  C.  118.  Upon  the  same  principle,  the 
records  and  proceedings  of  courts  of  justice,  existing  in  writing,  are  the  best  evidence 
of  the  facts  there  recorded.  As,  for  instance,  where  it  was  necessary  to  prove  the  day 
on  which  a  cause  came  on  to  be  tried.  Lord  Ellenborongh  said  that  he  could  not  re- 
ceive parol  evidence  of  the  day  on  which  the  court  sat  at  nisi  prius,  as  that  was  capa- 
ble of  other  proof  by  matter  of  record.  Thomas  v.  Ansley,  6  Esp.  80.  Vide  post] 
Documentary  Evidence.  So,  on  an  indictment  for  disturbing  a  Protestant  congrega- 
tion, Lord  Kenyon  ruled  that  the  taking  of  the  oaths  under  the  Toleration  Act,  being 
matter  of  record,  could  not  be  proved  by  parol  evidence.  R.  v.  Hube,  Peake,  132. 
In  R.  V.  Rowland,  1  P.  &  F.  72,  Bramwell,  B.,  held,  that  on  an  indictment  for  per- 

a  party  write  several  times  is  a  good  witness  to  prove  his  handwriting.  But  a  clerk  in  the  counting 
room  of  the  party,  who  has  seen  him  write  innumerable  times,  would  be  in  many  oases  a  more  satis- 
factory witness  to  prove  the  handwriting.  But  nobody  can  doubt  that  each  would  be  a  competent 
witness."  Per  Story,  Ibid.  81.  So  the  admissions  of  the  prisoner  that  he  had  stolen  from  the  per- 
son of  another  are  not  to  be  excluded  though  the  person  from  whom  the  property  was  stolen  is  not 
produced  as  a  witness.  Commonwealth  v.  Kenney,  12  Metcalf,  235. 

See  also,  Shoenberger  v.  Hachman,  1  Wright  (Penna.),  87  ;  Richardson  v.  Milburn,  17  Mary- 
land, 67. 

Thei  testimony  of  a  bystander,  who  overheard  a  conversation,  is  not  secondary  evidence  of  such  con- 
versation.   Peoples  V.  Smith,  8  Richardson,  90. 

(1)  Hampton  V.  Windham,  2  Root,  199  i  Benton  v.  Craig,  2  Mississippi,  198  ;  Cloud  v.  Patterson, 
1  Stewart,  394  j  Campbell  v.  Wallace,  3  Yeates,  271 ;  United  States  v.  Reyburn,  6  Peters,  352. 

If  a  witness  in  the  course  of  his  examination  be  aslsed  to  testify  respecting  a  transaction,  before 
the  question  is  answered,  it  is  competent  for  the  other  party  to  inquire  and  know  whether  the  trans- 
action be  in  writing,  and  if  it  be,  the  witness  cannot  be  permitted  to  give  parol  evidence  on  the  sub- 
ject.  Rice  V.  Bixler,  1  Watts  &  Serg.  445. 
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jury,  in  order  to  prove  the  proceedings  of  the  county  court,  it  was  necessary  to  produce 
either  the  clerk's  minutes,  or  a  copy  thereof  bearing  the  seal  of  the  court ;  the  county 
court  act  (9  &  10  Vict.  c.  95,  s.  Ill)  directing  that  such  minutes  should  be  kept, 
and  that  such  minutes  should  be  admissible  as  evidence.  And  it  has  been  said 
generally,  that  where  the  transactions  of  courts  which  are  not,  technically  speaking, 
of  record  are  to  be  proved,  if  such  courts  preserve  written  memorials  of  their  proceed- 
ings, *those  memorials  are  the  only  authentic  modes  of  proof  which  the  law  [*3] 
recognizes.  3  Stark.  Ev.  1043,  1st  ed.  On  an  indictment  under  the  repealed 
statute  8  &  9  Wax.  3,  c.  26,  s.  81,  for  having  coining  instruments  in  possession,  it 
was  necessary  to  show  that  the  prosecution  was  commenced  within  three  months  after 
the  offence  committed.  It  was  proved,  by  parol,  that  the  prisoners  were  apprehended 
within  three  months,  but  the  warrant  was  not  produced  or  proved,  nor  were  the  war- 
rant of  commitment  or  the  depositions  before  the  magistrate  given  in  evidence  to 
show  on  what  transactions,  or  for  what  offence,  or  at  what  time,  the  prisoners  were 
committed.  The  prisoners  being  convicted,  a  question  was  reserved  for  the  opinion 
of  the  judges,  who  held  that  there  was  not  sufficient  evidence  that  the  prisoners  were 
apprehended  upon  transactions  for  high  treason  respecting  the  coin  within  three 
months  after  the  offence  committed.   R.  v.  Phillip,  Euss.  &  Ry.  369. 

But,  on  the  other  hand,  where  a  memorandum  of  agreement  was  drawn  up,  and 
read  over  to  the  defendant,  which  he  assented  to,  but  did  not  sign,  it  was  held  that 
the  terms  of  the  agreement  might  be  proved  by  parol.  Doe  v.  Cartwright,  3  B.  &  A. 
326:  5  B.  C.  L.  R.;  Trewhitt  v.  Lambert,  10  A.  &  E.  470:  37  E.  C.  L.  R.  So 
facts  may  be  proved  by  parol,  though  a  narrative  of  them  may  exist  in  writing.  Thus 
a  person  who  pays  money  may  prove  the  fact  of  payment,  without  producing  the  re- 
ceipt which  he  took.  Rambert  v.  Cohen,  4  Esp.  213.(1)  So  where,  in  trover,  to 
prove  the  demand  the  witness  stated  that  he  had  verbally  required  the  defendant  to 
deliver  up  the  property,  and  at  the  same  time  served  upon  him  a  notice  in  writing  to 
the  same  effect.  Lord  Ellenborough  ruled  that  it  was  unnecessary  to  produce  the  writing. 
Smith  V.  Young,  1  Campb.  439.  So  a  person  who  takes  notes  of  a  conversation  need 
not  produce  them  in  proving  the  conversation,  as  they  would  not  be  evidence  if  pro- 
duced. Tius  in  R.  v.  Layer,  a  prosecution  for, high  treason,  Mr.  Slaney,  an  Under- 
Secretary  of  State,  gave  evidence  of  the  prisoner's  confession  before  the  council, 
though  it  had  been  taken  down  in  writing.  12  Vin.  Ab.  96.  Similar  illustrations 
of  the  same  principle  will  be  found  at  p.  60,  under  the  title,  Ejcamination  of  Pris- 
oner. So  on  an  indictment  for  perjury  committed  upon  a  trial  in  the  county  court, 
any  witness  present  at  the  time,  is  competent  to  prove  what  evidence  was  given, 
inasmuch  as  a  county  court  judge  is  not  bound  to  take  any  notes.  R.  v.  Morgan,  6 
Cox,  Cr.  C.  107,  per  Martin,  B.;  Harmer  v.  Bean,  3  C.  &  K.  307,  per  Parke,  B. 
So  the  fact  of  a  marriagg  may  be  proved  by  a  person  who  was  present,  and  it  is  not 
necessary  to  produce  the  parish  register  as  the  primary  evidence.  Morris  v.  Miller, 
1  W.  Bl.  632.  So  the  fact  that  a  certain  person  occupied  land  as  tenant  may  be 
proved  by  parol,  although  there  is  a  written  contract.  R.  v.  Inhab.  of  Holy  Trinity, 
7  B.  &  C.  611 :  14  E.  C.  L.  R.;  1  M.  &  R.  444.     But  the  parties  to  the  contract, 

(1)  As  a  general  rule,  when  there  is  written  evidence  of  a  fact,  parol  or  secondary  evidence  is  inadmis- 
sible ;  but  written  acknowledgments  and  receipts  of  payment,  when  such  payments  are  in  issue  are 
exceptions  to  the  rule.  Conway  v.  The  State  Bank,  8  English,  48  ;  Weatherford  T.  Farrar,  18 
Missouri,  474. 

Southwick  V.  Hayden,  7  Cowen,  334 ;  Heckert  v.  Haine,  6  Binney,  16  ;  Wishart  v.  Downey,  15 
Serg.  &,  Rawle,  77. 

Bot  parol  evidence  that  a  receipt  given  for  a  note  acknowledged  that  the  note  was  in  full  payment 
of  goods  sold  is  inadmissible,  when  the  receipt  is  in  existence  and  no  measures  have  been  taken  to 
procure  it.    Townsend  v.  Atwater,  5  Day,  298. 
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the  amount  of  rent,  and  the  terms  of  the  tenancy,  can  only  be  shown  by  the  writing. 
S.  C.  and  Strother  v.  Burr,  5  Binfj.  136 :  15  E.  C.  L.  K. ;  Doe  v.  Harvey,  8  Bing. 
239 :  21  E.  C.  L.  R. ;  R.  v.  Merthyr  Tydvil,  1  B.  &  Ad.  29 :  20  E.  C.  L.  R. 

In  the  case  of  printed  documents,  all  the  impressions  are  originals,  and  according 
to  the  usual  rule  of  multiplicate  originals,  any  copy  will  be  primary  evidence. (1) 
Thus  where,  on  a  prosecution  for  high  treason,  a  copy  of  a  placard  was  produced  by 
the  person  who  had  printed  it,  and  offered  in  evidence  against  the  prisoner,  who  it 
appeared  had  called  at  the  printer's,  and  taken  away  twenty-five  copies,  it  was  ob- 
[*4]  jected  that  the  *original  ought  to  be  produced,  or  proved  to  be  destroyed,  or 
in  the  possession  of  the  prisoner ;  but  it  was  held  that  the  evidence  was  admissible ; 
that  the  prisoner  had  adopted  the  printing  by  having  fetched  away  the  twenty-five 
copies;  and  that  being  taken  out  of  a  common  impression,  they  must  be  supposed  to 
agree  in  the  contents.  "  If  the  placard,"  said  Mr.  Justice  Bayley,  "  were  offered  in 
evidence  to  show  the  contents  of  the  original  manuscript,  there  would  be  great  weight 
in  the  objection,  but  when  they  are  printed  they  all  become  originals ;  the  manuscript 
is  discharged ;  and  since  it  appears  that  they  are  from  the  same  press,  they  must  he 
all  the  same."    R.  v.  Watson,  2  Stark.  N.  P.  130  :  3  E.  C.  L.  R. 

It  has  been  said  that  the  transactions  and  proceedings  of  public  meetings  may  be 
proved  by  parol,  as  in  the  case  of  resolutions  entered  into,  although  it  should  appear 
that  the  resolutions  have  been  read  from  a  written  or  printed  paper.  And  in  support 
of  this  proposition  a  case  is  referred  to  where,  in  a  prosecution  against  Hunt  for  an 
unlawful  assembly,  in  order  to  prove  the  reading  of  certain  resolutions,  a  witness  pro- 
duced a  copy  of  the  resolutions  which  had  been  delivered  to  him  by  Hunt  as  the 
resolutions  intended  to  be  proposed,  and  proved  that  the  resolutions  he  heard  read 
corresponded  with  that  copy ;  this  was  held  sufficient,  though  it  was  objected  that 
the  original  paper  from  which  the  resolutions  were  read  ought  to  have  been  pro- 
duced, or  that  a  notice  to  produce  it  (5ught  to  have  been  given.  R.  v.  Hunt,  3  B. 
&  A.  568  :  5  E.  C.  L.  R.  But  this  decision  was  expressly  grounded,  by  Abbott,  C. 
J.,  who  delivered  the  judgment  of  the  court,  on  the  admission  by  the  prisoner,  by 
the  delivery  of  the  copy  to  the  witness,  that  it  contained  a  true  statement  of  the 
resolutions  pa.ssed  at  the  meeting.  In  a  prosecution  on  the  Irish  Convention  Act, 
the  indictment  averred  that  divers  persons  assembled  together,  and  intending  to  pro- 
cure the  appointment  of  a  committee  of  persons,  entered  into  certain  resolutions 
respecting  such  committee,  and  charged  the  defendant  with  certain  acts  done  for  the 
purpose  of  assisting  in  forming  that  committee,  and  carrying  the  resolutions  into  effect. 
To  show  what  was  done  at  the  meeting  in  question,  a  witness  was  called,  who  stated 
that,  at  a  general  meeting,  the  secretary  proposed  a  resolution,  which  he  read  from  a 
paper.  The  proposition  was  seconded,  and  the  paper  was  handed  to  the  chairman 
and  read  by  him.  It  was  objected  that  the  absence  of  the  pjper  should  be  accounted 
for,  before  parol  evidence  of  the  contents  of  it  was  received.  But  the  majority  of  the 
court  were  of  opinion  that  this  was  not  a  case  to  which  the  distinction  between  pri- 
mary and  secondary  evidence  was  strictly  applicable;  that  the  proposed  evidence  was 
intended  to  show,  not  what  the  paper  contained,  but  what  one  person  proposed,  and 
what  the  meeting  adopted ;  in  short,  to  prove  the  transactions  and  general  conduct 
of  the  assembly;  and  that  such  evidence  could  not  be  rejected  because  some  persons 
present  took  notes  of  what  passed.   R.  v.  Sheridan,  31  How.  St.  Tr.  672.(2) 

(1)  A  printed  advertisement  cannot  be  read  without  search  after  the  original  manuscript.  Swei- 
gart  V.  Lowncaster,  14  Serg.  &  Rawle,  200. 

(2)  See  Moor  v.  Greenfield,  4  Greenleaf,  44.  In  order  to  prove  that  a  certain  ticket  in  a  lottery 
had  drawn  a  blank,  a  witness  testified  that  he  was  a  manager  of  the  lottery,  that  he  attended  the  draw- 
i  ng,  and  that  a  ticket  with  the  combination  numbers  in  question  drew  a  blank.     The  testimony  was 
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Best  evidence— ^handwriting.']  In  proving  handwriting  the  evidence  of  third  per- 
sons is  not  inferior  to  that  of  the  party  himself.  "Such  evidence,"  says  Mr.  Phil- 
lipps,  "is  not  in  its  nature  inferior  or  secondary,  and  though  it  may  generally  be 
true  that  a  writer  is  besE  acquainted  with  his  own  handwriting,  and  therefore  his  evi- 
dence will  generally  bfe  thought  the  most  satisfactory,  yet  his  knowledge  is  acquired 
precisely  by  the  same  means  as  the  knowledge  of  other  persons  *who  have  been  [*5] 
in  the  habit  of  seeing  him  write,  and  diflFers  not  so  much  in  kind  as  in  degree.  The 
testimony  of  such  persons,  therefore,  is  not  of  a  secondary  species,  nor  does  it  give 
reason  to  suspect,  as  in  the  case  where  primary  evidence  is  withheld,  that  the  fact  to 
which  they  speak  is  not  true."  1  Phill.  Ev.  212,  6th  ed.(l)  Nor  do  the  slightness 
and  infrequency  of  the  opportunities  which  the  witness  has  had  of  judging  of  the 
handwriting  make  any  difference  as  to  his  competency.  These  are  only  matters  of 
observation  to  the  jury ;  as  also  is  the  fact  that  the  witness  has  had  no  recent  oppor- 
tunities of  forming  a  judgment.  In  R.  v.  Home  Tooke,  27  How.  St.  Tr.  71,  the 
witness  had  not  seen  Mr.  Tooke's  handwriting  for  twenty  years  previous  to  the  trial ; 
and  in  Lewis  v.  Sapio,  Moo.  &  M.  39  :  22  E.  C.  L.  R.,  the  witness  had  only  seen 
the  defendant  write  his  surname. 

If  the  evidence  of  third  persons  be  admissible  to  prove  handwriting,  it  seems  ne- 
cessarily to  follow,  that  it  is  equally  admissible  for  the  purpose  of  disproving  it,  the 
question  of  genuine  or  not  genuine  being  the  same  in  both  cases.  Accordingly, 
although  in  an  early  case,  where  it  was  requisite  to  prove  that  certain  alterations 
in  a  receipt  were  forged,  it  was  held  that  the  party  who  had  written  the  receipt 
ought  to  be  called  as  the  best  and  most  satisfactory  evidence  :  R.  v.  Smith,  0.  B. 
1768,  2  East,  P.  C.  1000 ;  yet  in  subsequent  cases  of  prosecutions  for  forgery  it  has 
been  held  that  the  handwriting  may  be  disproved  by  any  person  acquainted  with  the 
genuine  handwriting.  R.  v.  Hughes,  2  East,  P.  C.  1002  ;  R.  v.  McGuire,  Id. ;  R.  v. 
Hurley,  2  Moo.  &_Rob.  473;  Case  of  Bank  prosecutions,  R.  &  R  378.(2) 

In  criminal  cases  the  jury  may  form  their  opinion  as  to  the  genuineness  of  a  doc- 
ument by  a  comparison  of  it  with  any  other  documents  already  in  evidence  before 

objected  to,  because  the  appointment  of  a  manager  could  be  proved  by  the  record,  because  the  draw- 
ing of  the  lottery  could  be- proved  only  by  the  manager's  books,  and  because  the  result  could  not 
be  ascertained  without  producing  the  scheme.  It  was  held  that  the  testimony  was  admissible.  Bar- 
num  V.  Barnum,  9  Conn.  242. 

The  rule  is,  that  secondary  or  inferior  shall  not  be  substituted  for  evidence  of  a  higher  nature 
which  the  case  admits  of.  The  reason  of  that  rule  is,  that  an  attempt  to  substitute  the  inferior  for 
the  higher,  implies  that  the  higher  could  give  a  different  aspect  to  the  ease  of  the  party  introducing 
the  lesser  "  The  ground  of  the  rule  is  a  suspicion  of  fraud."  But  before  the  rule  is  applied,,  the 
nature  of  the  case  must  be  considered,  to  make  a  right  application  of  it ;  and  if  it  shall  be  seen  that 
the  fact  to  be  proved  is  an  act  of  the  defendant,  which  from  its  nature  can  be  concealed  from  all 
others  except  him  whose  co-operation  was  necessary  before  the  act  could  be  complete,  then  the  ad- 
mission and  declarations  of  the  defendant  either  in  writing  or  to  others  in  relation  to  the  act  become 
evidence.    United  States  v.  Wood,  14  Peters,  431. 

The  rule  requiring  the  production  of  the  best  evidence  is  applied  to  reject  secondary  evidence, 
which  leaves  that  of  a  higher  nature  behind  in  the  power  of  the  party ;  it  is  not  applied  to  reject  one 
of  several  eye-witnesses  to  the  same  transaction.    United  States  v.  Gilbert,  2  Sumner,  19. 

The  contents, of  letters  which  are  lost  may  be  shown  by  any  one,  without  accounting  for  the  non- 
production  of  the  person  to  whom  they  were  written.    Drisk  v.  Davenport,  2  Stewart,  266. 

(1)  Conrad  v.  Farron,  5  Watts,  536. 

(2)  It  is  not  necessary  to  prove  a  bank  note  ;to  be  counterfeit  by  an  officer  of  the  bank.  Martin 
V.  The  Commonwealth,  2  Leigh,  745.  So  it  is  not  necessary  to  prove  property  in  stolen  goods  by 
the  owner.  Lawrence  v.  The  State,  4  Yerger,  145.  See  also  The  State  v.  Petty,  Harper,  59  ;  The 
State  V.  Hooper,  2  Bailey,  27  ;  The  State  v.  Tutt,  Ibid.  44 ;  The  State  v.  Anderson,  Ibid.  5B5  ;  Hess 
V.  The  State,  5  Hammond,  5  |  Foulkes  v.  The  Commonwealth,  6  Robinson,  836. 

•Gn  an  indictment  for  uttering  a  counterfeit  bank  bill,  when  the  bank  was  out  of  the  State,  although 
within  forty  miles  of  the  place  of  trial,  the  forgery  was  allowed  to  be  ^proved  by  two  witnesses-who 
had  ve^y  frequently  received  and  paid  out  bills  purporting  to  be  made  by  such  bank,  and  one  of 
whom  had  once  carried  a  large  number  of  such  bills  to  the  bank,  which  were  all  paid  as  genuine, 
but  neither  of  whom  had  ever  seen  the  president  or  cashier  write.  Commonwealth  v.  Carey,  2 
Pick.  47. 
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them,  and  shown  to  be  the  genuine  production  of  the  person  whose  handwriting  is  in 
question.  But  genuine  documents  cannot  be  put  in  evidence  merely  for  the  purpose 
of  instituting  a  comparison.  The  rule  in  this  respect  has  been  altered  by  the  17  & 
18  Vict.  c.  125,  s.  27,  in  civil  cases.   Tayl.  Ev.  1489. 

Best  evidence— neffative  evidence  of  consent.']  In  certain  prosecutions  it  is  necessary 
to  prove  that  the  act  with  which  the  prisoner  is  charged  was  done  without  the  consent, 
or  against  the  will,  of  some  third  person  ;  and  a  question  has  been  raised,  whether  the 
evidence  of  that  person  himself  is  not  the  best  evidence  for  that  purpose.  Although 
at  one  time,  it  appears  to  have  been  thought  necessary  to  call  the  party  himself,  it  is 
now  settled  that  the  want  of  consent  may  be  proved  in  other  ways.  Where,  on  an 
indictment  under  6  Geo.  3,  c.  36,  for  lopping  and  topping  an  ash  timber  tree  without 
the  consent  of  the  owner,  the  land  steward  was  called  to  prove  that  he  himself  never 
gave  any  consent,  and  from  all  he  had  heard  his  master  say  (who  had  died  before  the 
trial,  having  giving  orders  for  apprehending  the  prisoners  on  suspicion),  he  believed 
that  he  never  did:  Bayley,  J.,  left  it  to  the  jury  to  say,  whether  they  thought  there 
was  reasonable  evidence  to  show  that  in  fact  no  consent  had  been  given.  He  ad- 
verted to  the  time  of  night  when  the  offence  was  committed,  and  to  the  circumstance 
of  the  prisoners  running  away  when  detected,  as  the  evidence  to  show  that  the  con- 
sent required  had  not  in  fact  been  given.  The  prisoners  were  found  guilty.  R.  v. 
Hazy,  2  C.  &  P.  458  :  12  E.  C.  L.  E.  So  on  an  indictment  on  42  Geo.  3,  c.  107, 
s.  1  (now  repealed),  for  killing  fallow-deer  without  consent  of  the  owner,  and  on  two 
[*6]  other  *indictment8,  for  taking  fish  out  of  a  pond  without  consent,  evidence  was 
given  that  the  offence  was  committed  under  such  circumstances  as  to  warrant  the 
jury  in  finding  non-consent;  and  the  persons  engaged  in  the  management  of  the 
different  properties  were  called,  but  not  the  owners.  The  judges  held  the  convic- 
tions right.   R.  v.  Allen,  1  Moo.  C.  C.  154. 

Best  evidence — persons  acting  in  a  public  capacity/.']  Where  persons,  acting  in  a 
public  capacity,  have  been  appointed  by  instruments  in  writing,  those  instruments 
are  not  considered  the  only  evidence  of  the  appointment,  but  it  is  sufficient  to  show 
that  they  have  publicly  acted  in  the  capacity  attributed  to  them.  Thus  in  the  case 
of  all  peace  officers,  justices  of  the  peace,  constables,  &c.,  it  is  sufficient  to  prove 
that  they  acted  in  those  characters  without  producing  their  appointments ;  and  this 
even  in  the  case  of  murder.  Per  Buller,  J.,  Berryman  v.  Wise,  4  T.  R.  366 ;  R. 
V.  Gordon,  1789,  cited  ib.(l)  So  of  a  surrogate,  on  an  indictment  for  perjury  in  the 
ecclesiastical  court.  R.  v.  Verelst,  3  Campb.  432.  .  So  where  the  directors  and 
overseers  of  a  parish  were  by  a  local  act  to  sue  and  be  sued  in  the  name  of  their 
vestry  clerk,  it  was  held  that  proof  of  the  latter  having  acted  as  vestry  clerk  was  suf- 
ficient primd  facie  evidence  of  his  being  regularly  appointed  such  clerk.  McGahey 
V.  Alston,  2  M.  &.  W.  211.  So  of  an  attested  soldier  engaged  in  the  recruiting  ser- 
vice. Walton  V.  Gavin,  16  Q.  B.  48 :  71  B.  C.  L.  R. ;  and  see  the  pase  of  R.  v. 
Gordon,  1  Leach,  515,  ^os<,  p.  17.  So  of  a  commissioner  for  taking  affidavits.  R. 
V.  Howard,  1  Moo.  &  Rob.  187.  So  of  an  attorney,  though  he  may  have  once  ceased 
to  take  out  his  certificate;  it  being  presumed  that  he  has  been  readmitted.  Pierce 
V.  Whale,  5  B.  &  C.  68 :  11  B.  C.  L.  R.  But  in  R.  v.  Essex,  Dear.  &  B.  C.  C. 
369,  the  prisoner,  who  was  clerk  to  a  savings  bank,  was  convicted  on  an  indictment 

• — . ' c ' 

(1)  Bassel  v.  Keed,  2  Ohio,  410.  Thus  also  that  defendaot  was  an  innkeeper,  though  his  license 
w*s  on  record.  Owings  v.  Wyant,  1  Har.  &  McHen.  393.  And  oral  proof  of  a  clergyman's  or  ma- 
gistrate's authority  to  marry  is  prima  /acjV  sufficient  in  a  prosecution  for  bigamy.  Damon's  Case, 
6  Greenleaf,  148.     See  Dean  v.  Gridley,  10  Wend.  254.  ' 
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charging  him  with  embezzlement,  the  property  being  laid  in  A.  B.  The' only  evi- 
dence of  A.  B.  being  a  trustee  was  his  own  statement  that  he  had  so  acted,  but  that, 
before  the  commission  of  the  offence,  he  had. attended  one  meeting  only.  He  was 
also  manager  of  the  bank,  and  it  did  not  appear  that  any  act  had  been  done  by  him 
which  was  not  consistent  with  his  holding  that  office  only.  This  was  held  on  a  case 
reserved  to  be  insufficient. 

Best  evidence — admission  hy  ■party.']  Where  a  party  is  himself  a  defendant  in  a 
civil  or  criminal  proceeding,  and  is  charged  as  bearing  some  particular  character,  the 
fact  of  his  having  acted  in  that  character  will,  in.  all  cases,  be  sufficient  evidence,  as 
an  admission  that  he  bears  that  character,  without  reference  to  his  appointment  being 
in  writing.(l)  Thus  in  an  action  for  penalties  against  a  collector  of  taxes,  under  43 
Geo.  3,  0.  99,  s.  12,  the  warrant  of  appointment  was  not  produced,  it  being  held 
that  the  act  of  collecting  the  taxes  was  sufficient  to  prove  him  to  be  collector.  Lis- 
ter V.  Priestly,  Wightw.  67.  So  on  an  information  against  an  officer  for  receiving 
pay  from  government  for  a  greater  number  of  men  than  had  been  mustered  into  his 
corps.  Lord  EUenborough  held,  that  the  fact  of  his  being  commandant  might  be 
proved  from  the  returns,  in  which  he  described  himself  as  major  commandant  of  the 
corps,  without  adducing  direct  evidence  of  his  appointment  by  the  king.  E.  v.  Gard- 
ner, 2  Campb.  513.  So  in  an  action  against  a  clergyman  for  non -residence,  the  acts 
of  the  defendant  as  parson,  and  his  receipt  of  the  emoluments  of  the  *church,  [*7] 
will  be  evidence  that  he  is  parson  without  formal  proof  of  his  title.  Bevan  v.  Wil- 
liams, 3  T.  R.  635(a);  Smith  v.  Taylor,  1  Bos.  &  Pul.  N.  R.  210.  Again,  upon 
an  indictment  against  a  letter-carrier  for  embezzlement  under  2  Wm.  4,  c.  4,  proof 
that  he  acted  as  such  was  held  to  be  Sufficient,  without  showing  his  appointment. 
R.  V.  Borrett,  6  C.  &  P.  124 :  25  E.  C.  L.  R. 

The  rule  by  which  the  admissions  of  a  party  are  treated  as  the  best  evidence 
against  himself  has  been  carried  in  civil  cases  to  the  extent  of  allowing  even  the 
contents  of  a  written  document,  which  are  directly  in  issue,  to  be  proved  by  such 
evidence,  without  in  any  way  accounting  for  the  non-production  of  the  document 
itself.  Whether  at  all,  or  how  far,  this  rule  is  applicable  to  criminal  cases,  does  not 
appear  to  have  been  much  discussed.  There  does  not,  on  principle,  seem  any  reason 
why  the  admissions  of  a  prisoner  should  not  be  receivable  in  evidence  as  well  when 
they  relate  to  the  contents  of  a  written  document,  as  when  tbey  amount  to  direct 
confessions  of  guilt.  The  rule  is  generally  laid  down  in  the  broadest  terms :  vpti- 
mum  habemus  testem  eonfitentum  reiim.  Everything  which  the  prisoner  says  against 
himself  ^s  proper  for  the  consideration  of  the  jury,  who  are  to  ascribe  such  weight  to 
"it  as  may  seem  to  them  to  deserve.  1  Russ.  on  Crimes,  218  n.  The  law,  as  appli- 
cable to  civil  cases,  is  laid  down  in  Slatterie  v.  Pooley,  6  M.  &  W.  669.  The  reason, 
says  Parke,  B.,  in  giving  judgment,  "  why  such  statements  or  acts  are  admissible 
without  notice,  to  produce  or  accounting  for  the  absence  of  the  written  instrument  is, 
that  they  are  not  open  to  the  same  objection  which  belongs  to  parol  evidence  from 
other  sources,  where  the  written  evidence  might  have  been  produced  j  for  such  evi- 
dence is  excluded,  from  the  presumption  of  its  untruth  arising  from  the  very  nature 
of  the  case  where  better  evidence  is  withheld  j  whereas,  what  a  party  himself  admits 
to  be  true  may  reasonably  be  supposed  to  be  so."  See  also  R.  v.  Welsh,  1  Den.  C- 
C.  R.  199.(2) 

(1)  The  authority  of  an  agent  to  aet  for  a  corporation,  need  not  be  proved  by  record  or  a  writing, 
but  may  be  presumed  from  acts  and  the  general  course  of  business.  "Warner  v.  The  Ocean  Insur- 
ance Co.,  16  Maine,  439. 

(2)  "It  may  be  laid  down,  I  think,  as  an  undeniable  proposition,  that  the  admissions  of  a  party 
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Secondary  evidence — lost  documents.']  We  have  already  seen  that  in  certain 
cases  secondary  evidence  of  the  contents  of  written  documents  is  admissible.  The 
most  frequent  case  is  that  in  which  the  document  has  been  lost  or  destroyed.  In 
order  to  lay  the  necessary  foundation  for  the  admission  of  secondary  evidence  in  this 
case,  it  must  be  shown  that  the  document  has  once  existed,  and  has  either  actually 
ceased  to  exist,  or  that  all  reasonable  efforts  have  been  made  to  find  it  and  have 
failed.  (1) 

The  degree  of  diligence  to  be  exercised  in  searching  for  a  document  will  depend 
in  a  great  measure  on  its  importance  Gully  v.  Bishop  of  Exeter,  4  Bing.  298  ; 
13  E.  C.  L.  R. ;  Gathercole  v.  Miall,  15  M.  &  W.  319,  335.  In  the  case  of  a  use- 
less document,  the  presumption  is  that  it  is  destroyed.  Per  Bayley,  J.,  in  R.  v.  E. 
Farleigh,  6  D.  &  R.  153.  And,  where  the  loss  or  destruction  of  a  paper  is  highly 
probable,  very  slight  evidence  is  sufficient.  Per  Abbott,  C.  J.,  in  Brewster  v.  Jew- 
ell, 3  B.  &  A.  296  :  5  E.  0.  L.  R.  Thus  where  depositions  have  been  delivered  to 
the  clerk  of  the  peace  or  his  deputy,  and  it  appears  that  the  practice  is  on  a  bill 
being  thrown  out,  to  put  away  the  depositions  as  useless,  slight  evidence  of  search  is 
sufficient,  and  the  deputy  need  not  be  called,  it  being  his  duty  to  deliver  the  deposi- 
tions to  his  principal.  Freeman  v.  Ashell,  2  B.  &  C.  496 :  9  E.  C.  L.  R.  See 
Boyle  V.  Wiseman,  10  Ex.  647.(2) 

are  competent  evidence  against  himself,  only  in  oases  when  parol  evideDce  would  be  admissible  to 
establish  the  same  facts,  or  in  other  words,  when  there  is  not  in  the  judgment  of  the  law,  higher 
and  better  evidence  in  existence  to  be  produced.  It  would  be  a  dangerous  innovation  upon  the 
rules  of  evidence,  to  give  any  greater  effect  to  confessions  or  admissions  of  a  party,  unless  in  open 
court,  and  the  tendency  would  be  to  dispense  with  the  production  of  the  most  solemn  documentary 
evidence."  Nelson,  J.,  in  Welland  Canal  Co.  v.  Hathaway,  8  Wendell,  486  j  The  Dutchess  Cotton 
Manufactory  v.  Davis,  14  Johns.  328  ;  All  Saints'  Church  v.  Levitt,  1  Hall,  191  ;  Jenner  v.  Joliffe, 
6  Johns.  9  ;  Hasbrouck  v.  Baker,  10  Johns.  249.  See  Day  v.  Seal,  14  Johns.  404.  Even  the  ad- 
mission under  oath  of  the  party  who  executed  the  instrument  will  not  enable  the  court  to  dispense 
with  the  subscribing  witness.  Kinney  v.  Flynn,  2  Ehode  Island,  319. 

f  1)  When  a  witness  refuses  to  produce  a  document  after  being  served  with  a  suhpana  duces  tecuTfi^ 
parol  evidence  is  not  admissible.  Kichards  v.  Stewart,  2  Day,  328  ;  Lynd  v.  Judd,  3  Ibid.  499.  It 
seems  that  there  is  no  case  where  parol  evidence  has  been  admitted,  merely  because  a  paper  is  in  the 
hands  of  a  third  person,  and  the  court  in  their  discretion  have  refused  a  subpcRUa  duces  tficum. 
Gray  v.  Pentland,  2  Serg.  &  Rawle,  31.  See  Deaton  v.  Hill,  Hayw.  73.  A  written  contract  depos- 
ited in  the  hands  of  a  witness  in  a  foreign  state,  by  the  parties,  may  be  proved  by  the  deposition  of 
the  depositary,  and  need  not  be  produced  in  court.    Baily  v.  Johnson,  9  Cowen,  115. 

An  original  paper  in  the  hands  of  a  person,  who  cannot  be  reached  by  the  process  of  the  court  so 
as  to  compel  its  production,  may  be  proved  by  parol.  Ralph  v.  Brown,  3  Watts  &  Serg.  395.  The 
admissions  of  a  party  proven  by  parol  testimony,  are  not  admissible  to  prove  the  contents  of  a  deed 
or  written  instrument,  without  the  absence  of  the  instrument  is  accounted  for  by  evidence  of  notice 
to  produce  it  or  its  loss.  The  absence  of  the  instrument  in  another  State  is  not  sufficient  reason  for 
admitting  parol  evidence  of  its  contents.    Threadgill  v.  White.  11  Iredell,  691. 

But  upon  the  preliminary  question  of  the  competency  of  a  witness,  parol  evidence  of  an  instrument 
is  admissible  without  producing  it  or  proving  its  loss.  Hays  v.  Richardson,  I  Gill  &  Johns.  366  ; 
Stebbins  et  al.  v.  Sachet,  5  Conn.  258  ;  Carmalt  v.  Piatt,  7  Watts,  318 ;  Hernden  v.  Givens,  16  Ala- 
bama, 262  ;  Den  v.  Achmore,  2  Zabriskie,  261  ,■  or  to  impeach  his  credit.  The  State  v.  Ridgely,  2 
Har.  &  McHen.  120  ;  Clark  v.  Hall,  2  Ibid.  378. 

The  existence  and  subsequent  loss  of  an  instrument  must  be  first  proved,  before  a  copy  thereof  or 
parol  evidence  of  its  contents  can  be  introduced.  Young  v.  Maokall,  3  Maryland  Chancery  Dec.  398 ; 
S.  C,  4  Maryland,  362;  Dunnock  v,  Dunnook,  Ibid.  140;  Floyd  v.  Mintrey,  5  Richardson,  361; 
Molineaux  v.  Collier,  13  Georgia,  406 ;  Perry  v.  Roberts,  17  Missouri,  36 ;  Millard  v.  Hall,  24  Ala- 
bama, 209. 

The  amount  of  evidence  required  to  prove  the  loss  of  a  written  instrument,  for  the  purpose  of  ad- 
mitting secondary  evidence  of  its  contents,  depends,  in  a  great  measure,  upon  the  nature  of  the  in- 
strument and  the  circumstances  of  the  case.  Waller  v.  School  District,  22  Conn.  326  ;  Harper  v. 
Scott,  12  Georgia,  125;  Meek  v.  Spencer,  8  Indiana,  118. 

The  law  requires  bona  fide  and  diligent  search  for  the  paper  alleged  to  be  lost,  in  the  place  where 
it  is  most  likely  to  be  found  :  Glenn  v.  Rogers,  3  Maryland,  312 ;  mere  notice  to  produce  is  not  enough 
to  justify  the  adverse  party  in  introducing  a  paper  in  evidence.    The  State  v.  Wisdom,  8  Port.  511. 

Notice  to  produce  a  notice  is  not  requisite  to  let  in  evidence  of  its  contents.  Atwell  v.  Grant,  11 
Maryland,  101. 

(2)  United  States  v.  Beyburn,  6  Peters,  362;  Minor  v.  Tillotson,  7  Ibid.  99  ;  Caryv.  Campbell,  10 
Johns.  363 ;  Pendleton  v.  The  Commonwealth,  4  Leigh,  694 ;  Van  Dusen  v.  Erink,  15  Pick.  449 ; 
Braintree  v.  Battles,  6  Vermont,  395 ;  Bennet  v.  Robinson,  3  Stewart,  227. 
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Where  it  is  the  duty  of  the  party  in  possession  of  a  document  to  deposit  it  in  a 
particular  place,  and  it  is  not  found  in  that  place,  the  presumption  is  that  it  is  [*8] 
lost  or  destroyed.  R.  v.  Stourbridge,  8  B.  &  C.  96 :  15  E.  0.  L.  R.  And  where 
an  attorney  or  officer  is  applied  to  generally  for  documents,  the  court  will  assume, 
until  the  contrary  is  proved,  that  all  the  documents  relating  to  the  subject  of  inquiry 

Except  when  the  paper  has  been  wantonly  destroyed  by  the  party  himself.  Price  v.  Tallman,  1 
Coxe,  447  ;  Broadwell  v.  Siles,  3  Halsted,  275  :  or  he  has  had  it  in  his  power  to  snpply  the  loss. 
McCalley  v.  Franklin,  2  Yeates,  340. 

Loss  must  be  shown.  Sterling  v.  Potts,  2  Southard,  773  ;  Boynter  v.  Rees,  8  Pick.  329  ;  Bozerthv. 
Davidson,  2  Penn.  617  ;  Dawson  v.  Graves,  4  Call,  127  ;  United  States  v.  Porter,  3  Day,  283  ;  Cauff- 
ni.in  V.  The  Congregation,  6  Binney,  59  ,■  Andrews  v.  Hooper,  13  Mass.  472 ;  Taunton  Bank  v.  Rich- 
ardson, 5  Pick.  438  ;  Mitchell  v.  Mitchell,  3  Stewart  &  Porter,  81 ;  Boothe  T.  Dorsey,  11  Gill  & 
Johns.  247  ;  Parks  v.  Dunkle,  2  Watts  &  Serg.  291. 

The  party  himself  is  competent  to  prove  the  loss  to  let  in  secondary  evidence.  Ch-amberlain  v. 
Gorham,  20  Johns.  144;  Blanton  v.  Miller,  1  Hayw.  4j  Donelson  v.  Taylor,  8  Pick.  390;  Jackson 
v.  Johns,  5  Cowen,  74;  Jackson  v.  Betts,  6  Ibid.  377  ;  9  Ibid.  208  ;  Grimes  v,  Talbot,  1  Marsh, 
205  ;  Shrawsders  v.  Harper,  1  Harrington,  444 ;  Hamit  v.  Lawrence,  2  A.  K.  Marshall,  366  ;  Bass 
V.  Brooks,  1  Stewart,  44;  McNeil  v.  McClintock,  5  N.  Hamp.  355;  Adams  v.  Leland,  7  Pick.  62; 
Ward  V.  Ross,  1  Stewart,  136  ;  Davis  v.  Spooner,  3  Pick.  284 ;  Patterson  v.  Winne,  5  Peters,  233  ; 
Porter  v.  Ferguson,  4  Florida,  102  ;  Wade  v.  Wade,  12  Illinois,  89  ;  Pharis  v.  Lambert,  1  Sneed, 
228;  Glassell  v.  Mason,  32  Alabama,  719.  Contra  Sims  v.  Sims,  2  Rep.  Const.  Ct.  225:  its  pre- 
vious existence  having  been  first  proved  aliunde.  Meeker  et  al.  v.  Jackson,  3  Yeates,  442. 
He  is  sworn  specially  in  such  cases  to  make  answer.  Jackson  v^Packhurst,  4  Wend.  309.  The  evi- 
dence of  loss  is  addressed  to  the  court  alone.  Jackson  v.  Brier,  16  Johns.  193;  Page  v.  Page,  15 
Pick.  368  ;  Witter  v.  Latham,  12  Conn.  392.  The  instrument  must  be  proved  to  have  been  duly 
executed.  Kimball  v.  Morell,  4  Greenl.  368  ;  McPherson  v.  Rathbone,  2  Wend.  216  ;  Jackson  v. 
Vail,  Ibid.  175. 

A  party  to  a  cause  is  a  competent  witness  to  prove  the  loss  or  destruction  of  an  original  paper,  in 
order  to  the  introduction  of  collateral  evidence  of  its  contents.  The  affidavit  of  the  party  is  a  mode 
proper  to  be  adopted  for  the  introduction  of  the  evidence  of  the  party  to  the  cause  of  the  loss  of  an 
original  paper,  and  upon  other  collateral  questions  such  affidavit  should  exclude  all  presumption  that 
the  party  may  have  the  paper  in  his  own  possession.  Woods  v.  Gasatt,  11  N.  Hamp.  442.  See  Col- 
man  V.  Walcott,  4  Day,  388. 

When  one  party  to  a  suit  is  sworn  to  prove  the  loss  of  a  written  instrument  with  a  view  to  second- 
ary evidence,  though  the  adverse  party  may  be  examined  to  disprove  the  loss  and  account  for  the 
instrument,  yet  he  cannot,  under  the  color  of  this  right,  give  testimony  denying  directly  or  indi- 
rectly the  former  existence  of  the  instrument,  or  the  matters  designed  to  be  evinced  by  it.  The 
party  affirming  the  loss  cannot  be  sworn,  until  after  the  former  existence  of  the  instrument  has  been 
established  by  independent  evidence ;  and  when  sworn,  his  testimony,  as  well  as  that  of  his  adver- 
sary, is,  in  general,  to  be  confined  to  the  single  question  of  loss.    Woodworth  v.  Barker,  1  Hill,  171.' 

It  is  not,  however,  a  universal  and  inflexible  rule  that  a  plaintiff  must  himself  make  oath  to  the 
loss  of  a  paper,  of  which  he  is  presumed  to  have  the  custody,  and  of  dUigent  search  for  it,  before  he 
can  introduce  secondary  evidence  of  its  contents.  Foster  v.  Mackay,   7  Metcalf,  531. 

Presumptive  evidence  of  loss  is  not  enough.  Taunton  Bank  v.  Richardson,  5  Pick.  436  ;  Jack- 
son v.  Woolsey,  11  Johns.  446;  Patterson  v.  Winne  et  al.,  5  Peters,  233;  S.  C,  9  Ibid.  633; 
Jackson  v.  Root,  18  Johns  60  ;  Central  Turnpike  t.  Valentine,  10  Pick.  142 ;  Bonldin  v.  Massie,  7 
Wheat.  182  ;  Jackson  T.  Mely,  10  Johnson,  374. 

A  deposition  should  not  be  rejected  because  the  witness  speaks  of  papers  not  produced,  if  it  ap- 
pear that  the  papers  are  such  as  would  not  probably  be  preserved  for  so  great  a  length  of  time,  and 
are  not  in  the  possession  or  in  the  power  of  the  witness  or  the  party  who  offers  the  deposition. 
Tilghman  v.  Fisher,  9  Watts,  441. 

Proof  that  a  ship's  papers  were  seized  with  her,  and  delivered  to  the  court  by  which  she  was  con- 
demned, but  that  a  certain  paper  belonging  to  her  could  not  be  found  there,  on  search,  is  sufficient 
evidence  of  loss  to  warrant  parol  evidence  of  its  contents.  Francis  v.  Ocean  Ins.  Co.,  6  Cowen,  404 ; 
Braintree  v.  Battles,  6  Vermont,  395. 

JEx  parte  affidavits  of  witnesses  are  not  admissible  to  prove  the  loss  or  contents  of  a  written  instru- 
ment. Viles  V.  Moulton,  13  Vermont,  510. 

It  is  enough  to  show  reasonable  diligence.  Minor  v.  Tillotson,  7  Peters,  99.  When  .proof  by  a  wit- 
ness that  he  assisted  the  plaintiff  in  searphing  among  his  papers  is  not  sufficient,  see  Sims  v.  Sims,  2 
Rep.  Const.  Ct.  225.  Evidence  which  leaves  the  mind  in  doubt  whether  success  would  not  have  at- 
tended a  further  search  will  not  do.  Stnddart  v.  Vestry,  2  Gill  k  Johns.  227.  A  search  for  a  lost 
paper  made  more  than  a  year  before  the  trial,  is  not  sufficient  to  justify  the  introduction  of  the 
secondary  evidence  of  the  paper.  Porter  v.  Wilson,  1  Harris,  641.  See  further  as  to  what  is  rea- 
sonable diligence,  Fletcher  v.  Jackson,  23  Vermont,  581 ;  Hall  v.  Van  Wyck,  10  Barbour,  Sup.  Ct. 
376  ;  Meakim  v.  Anderson,  11  Ibid.  215. 

If  an  instrument  be  lost  to  the  party  in  consequence  of  an  irregular  or  defective  transmission  by 
mail,  it  will  let  in  secondary  evidence.  U.  S.  Bank  t.  Sill,  5  Conn.  106.  See  Tbalhimer  v.  Brinck- 
erhoff,  6  Cowen,  90. 

Secondary  evidence  of  the  contents  of  a  written  instrument  is  admissible  when  it  has  been  de- 
stroyed voluntarily,  through  mistake  or  by  accident.  Riggs  v.  Taylor,  9  Wheat.  483  ;  Bank  of 
Kentucky  v.  McWilliams,  2  J.  J.  Marshall,  256  ;  Kennedy  v.  Fowke,  5  Har.  &  Johns.  63  ;  McDow- 
ell V.  Hal),  2  Bibb,  610 ;  Maxwell  v.  Light,  1  Call,  117  ;  Fouax  v.  Fouax,  1  Pennington,  166  ;  Brown 
V,  Littlefleld,  7  Wendell,  45*4. 
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are  produced.  McGahey  v.  Alston,  2  M.  &  W.  213.  But  where  an  attorney  was 
applied  to  for  a  document  which  related  to  his  own  private  affairs,  and  by  his  direc- 
tion a  search  was  made  in  his  office,  and  the  document  was  not  found,  the  Court  of 
Queen's  Bench  refused  to  say  that  the  Coujt  of  Quarter  Sessions  was  wrong  in  de- 
ciding that  there  had  not  been  a  sufficient  search  for  the  purpose  of  rendering  second- 
ary evidence  admissible.  K.  v.  Saffron  Hill,  1  E.  &  B.  93:  72  K  G.  L.  K.;  S.  C. 
22  L.  J.  M.  C.  22. 

It  is  not  necessary  in  every  case  to  call  the  person  to  whose  custody  the  document 
is  traced.  R.  v.  Saffron  Hill,  iibi  supra.  But  some  doubt  seems  to  have  existed 
whether,  if  he  be  not  called,  evidence  can  be  given  of  answers  made  by  him  to  inqui- 
ries respecting  the  document.  Such  evidence  appears  to  have  been  received  in  R. 
V.  Morton,  4  M.  &  S.  48,  but  was  rejected  in  R.  v.  Denio,  7  B.  &  C  620 :  14  E.  C. 
L.  R.  In  R.  V.  Kenilworth,  7  Q.  B.  642 :  53  E.  C.  L.  R.,  the  court  seems  to  in- 
cline to  the  opinion  that  for  this  preliminary  purpose  such  evidence  ought  to  be  re- 
ceived; in  R.  v.  Saffron  Hill,  1  E.  &  B.  93  :  72  E.  C.  L.  R.,  evidence  of  this  kind 
had  been  received,  but  as  the  court  thought  that,  even  if  receivable,  it  was  insuffi- 
cient for  the  purpose,  the  point  remained  undecided.  However,  in  R.  v.  Braintree, 
28  L.  J.  M.  C.  1,  the  Court  of  Queen's  Bench  thought  that  answers  to  such  inqui- 
ries were  admissible  to  satisfy  the  conscience  of  the  court  that  the  search  had  been  a 
reasonable  one. 

Secondary  evidence — documents  in  the  hands  of  adverse  parti/.']  In  the  case 
where  a  document  is  in  the  hands  of  an  adverse  party,  a  notice  to  produce  it  in  court 
must  be  given  to  him,  before  secondary  evidence  of  its  contents  can  be  received. 
Its  object  is  not,  as  was  formerly  thought,  to  give  the  opposite  party  an  opportunity 
of  providing  the  proper  testimony  to  support  or  impeach  the  document,  but  it  is 
merely  to  enable  him  to  produce  it  if  he  likes  at  the  trial,  and  thus  to  secure  the 
best  evidence  of  its  contents.  Dwyer  v.  Collins,  7  Ex.  R.  639.  There  is  no  dis- 
tinction between  civil  and  criminal  cases  with  regard  to  the  production  of  documents 
after  notice  given  to  produce  them,  and  with  regard  to  the  admissibility  of  secondary 
evidence  in  case  of  their  non-production.  R.  v.  Le  Merchand,  coram  Eyre,  B.,  1 
Leach,  300  (n).  In  R.  v.  Layer,  for  high  treason,  it  was  proved  by  a  witness,  that 
the  prisoner  had  shown  him  a  paper  partly  doubled  up,  which  contained  the  treason- 
able matter,  and  then  immediately  put  it  in  his  pocket;  and  no  objection  was  made 
to  the  witness  giving  parol  evidence  of  the  pappr.  6  State  Trials,  229  (fo.  ed.) ;  16 
Howell's  St.  Tr.  170,  S.  C. ;  R.  v.  Francia,  15  Howell's  St.  Tr.  941. 

A  notice  to  produce  will  let  in  secondary  evidence  in  criminal  as  well  as  civil 
cases,  where  the  document  to  be  produced  appears  to  have  been  in  the  hands  of  the 
agent  or  servant  of  the  prisoner  under  such  circumstances  as  that  it  might  be  pre- 
sumed to  have  come  to  his  own  hands.  Colonel  Gordon  was  indicted  for  the  murder 
of  Lieutenaot-Colonel  Thomas  in  a  duel.  The  letter  from  Gordon  containing  the 
challenge  was  carried  by  Gordon's  servant,  and  delivered  to  Thomas's  servant,  who 
brought  a  letter  in  answer,  and  delivered  it  to  Gordon's  servant;  but  it  did  not  ap- 
[*9]  pear  in  fact,  that  the  letter  was  ever  delivered  *to  Gordon  himself.  Mr.  Baron 
Eyre  permitted  an  attested  copy  of  the  latter  letter  to  be  read  against  the  prisoner, 
and  left  it  to  the  jury  as  evidence,  if  they  were  of  opinion  that  the  original  had  ever 
reached  the  prisoner's  hands.  Hotham,  B.,  concurred;  but  Gould,  J.,  thought  that 
positive  evidence  ought  to  be  given  that  the  original  had  come  to  the  prisoner's 
hands.  R.  v.  Gordon,  0.  B.  1784;  1  Leach,  300  (n).  Though  the  evidence  was 
rightly  received,  there  seems  to  be  an  error  in  leaving  the  preliminary  question  of 
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fact  to  the  jury:  all  such  questions  are  for  the  court  alone.  See  Boyle  v.  Wiseman, 
ivfra,  p.  12.  Where  a  prisoner's  attorney  produced  a  deed  as  part  of  the  evidence 
of  his  client's  title  upon  the  trial  of  an  ejectment,  in  which  the  prisoner  was  lessor 
of  the  plaintiff,  and  the  deed  was  delivered  hack  to  the  attorney  when  the  trial  was 
over,  it  was  held  to  be  in  the  prisoner's  possession,  and  the  prisoner  not  producing 
it  in  pursuance  of  notice,  secondary  evidence  of  its  contents  was  received.  Per 
Vaughan,  B.,  R.  v.  Hunter,  4  C.  &  P.  128:  19  E.  C.  L.  R.  But  in  order  to  ren- 
der a  notice  to  produce  availahle,  the  original  instrument  must  be  shown  to  be  in  the  ; 
possession  of  the  opposite  party,  or  of  some  person  in  privity  with  him,  who  is  bound 
to  give  up  possession  of  it  to  him.  Therefore,  where  a  document  is  in  the  hands  of 
a  person  as  a  stakeholder  between  the  defendant  and  a  third  party,  a  notice  to  pro- 
duce will  not  let  in  secondary  evidence  of  its  contents.  Parry  v.  May,  1  Moo.  &  R. 
279.     See  also  Laxton  v.  Reynolds,  18  Jur.  963,  Exch. 

Secondary  evidence — notice  to  prodiice — when  dispensed  with.]  Where  from  the 
nature  of  the  prosecution  the  prisoner  must  be  aware  that  he  is  charged  with  the 
possession  of  the  document  in  question,  a  notice  to  produce  it  is  unnecessary.(l) 
Thus,  upon  an  indictment  for  stealing  a  bill  of  exchange,  parol  evidence  of  its  contents 
may  be  given,  without  any  proof  of  a  notice  to  produce.  R.  v.  Aickles,  1  Leach, 
294 ;  2  East,  P.  C.  675.  So  upon  the  trial  of  an  indictment  for  administering  an 
unlawful  oath,  it  may  be  proved  by  parol  that  the  prisoner  read  the  oath  from  a 
paper,  although  no  notice  fo  produce  that  paper  has  been  given.  R.  v.  Moor,  6  East, 
419  (n). 

But  an  indictment  for  setting  fire  to  a  dwelling-house,  with  intent  to  defraud  an 
insurance  office,  is  not  such  a  notice  to  the  prisoner  as  will  dispense  with  a  notice  to 
produce  the  policy  of  insurance,  so  as  to  allow  the  prosecutor  to  give  secondary 
evidence  of  its  contents.  R.  v.  Ellicombe,  5  C.  &  P.  522  :  24  E.  C.  L.  R. ;  S.  C.  I 
Moo.  &  R.  260 ;  R.  v.  Kitson,  1  Dear.  C.  C.  R.  187;  S.  C.  22  L.  J.  M.  C.  US. 

A  notice  to  produce  is  not  requisite  where  the  document  tendered  in  evidence  is  a 
duplicate  original :  per  Lord  Ellenborough,  Philipson  v.  Chace,  2  Camp.  1 10 ;  per 
Bayley,  J.,  Colling  v.  Treweek,  6  B.  &  C.  398 :  13  E.  C.  L.  R. ;  or  a  counterpart : 
Burleigh  v.  Stibbs,  5  T.  R.  465;  Roe  d.  West  v.  Davis,  7  East,  853;  Mayor  of 
Carlisle  v.  Blamire,  8  East,  487.  Or  where  the  instrument  to  be  given  in  proof  is  a 
notice,  as  a  notice  of  action  :  Jory  v.  Orchard,  2  B.  &  P.  39 ;  a  notice  of  the  dis- 
honor of  a  bill  of  exchange  :  Keene  v.  Beaumont,  2  B.  &  P.  288 ;  or  a  notice  to 
quit :  2  B.  &  P.  41.(2)  Nor  is  a  notice  to  produce  necessary  where  the  party  has 
fraudulently  or  forcibly  obtained  possession  of  the  document,  as  from  a  witness  in 

(1)  Commonwealth  v.  Messenger  et  al.,  1  Binney,  273  ;  The  People  t.  Halbroke,  13  Johnson,  90. 
Or  when  the  party  has  fraudulently  obtained  possession,  or  has  it  in  court.  Pickering  v.  Meyers,  2 
Bailey,  113. 

If  the  plaintiff  is  deprived  of  the  instrument  on  which  the  action  is  brought  by  a  fraudulent  and 
forcible  act  of  the  defendant,  the  plaintiff  may  give  secondary  evidence  of  its  contents,  and  he  is  not 
obliged  to  notify  the  defendant  to  produce  it.    Gray  v.  Kernahan,  2  Kep.  Const.  Ct.  65. 

On  a  trial  for  forgery  it  is  competent  to  prove  by  the  party  attempted  to  be  defrauded,  without 
notice  to  produce  papers,  that  the  defendant  had  previously  brought  to  him  the  draft  of  an  instru- 
ment which  he  saw  and  read,  but  never  executed,  and  which  was  different  from  the  deed  afterwards 
brought  to  him  as  the  same,  and  as  such  executed  by  him.    The  State  v.  Shurtliff,  18  Maine,  368. 

(2)  Where  a  copy  of  a  paper  is  delivered  to  a  party,  and  the  original  of  the  same  is  kept  by  the 
person  delivering  the  copy,  the  original  cannot  be  read  in  evidence  to  affect  the  party  to  whom  the 
copy  is  delivered,  with  a  knowledge  of  its  contents,  without  notice  being  first  given  to  the  latter  to 
produce  such  copy,  and  a  sufficient  ground  being  laid  for  the  admission  of  a  copy  in  evidence.  The 
Commonwealth  v.  Parker,  2  Cushing,  212. 

Parol  evidence  may  be  given  of  the  contents  of  a  paper  not  produced  or  accounted  for,  if  the 
object  is  not  to  prove  the  facts  which  the  writing  would  prove,  but  only  something  collateral,  as  its 
identity  with  or  difference  from  another  writing.   West  v.  State,  2  Zabriskie,  212. 
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fraud  of  his  subpoena  duces  tecum.    Goodered  v.  Armour,  3  Q.  B.  956 :  43  E.  C. 
L.  R  (1) 

It  is  sufficient  to  dispense  with  a  notice  to  produce,  that  the  party  in  possession  of 
[*10]  the  document  has  it  with  him  in  court.  Dwyer  v.  *Collins,  7  Ex.  R.  639, 
overruling  Bate  v.  Kinsey,  1  Or.  M.  &  R.  38.(2) 

Secondary  evidence — iiotice  to  produce — form  of.']  It  is  not  necessary  that  a 
notice  to  produce  should  be  in  writing;  and  if  a  notice  by  parol  and  in  writing  -be 
given  at  the  same  time,  it  is  sufficient  to  prove  the  parol  notice  alone.  Smith  v. 
Young,  1  Campb.  440  ;  2  Russell,  677.  Nor  is  a  notice  to  produce  necessary  if  the 
document  be  known  and  can  be  proved  to  be  not  in  existence.  R.  v.  Haworth,  4  C. 
&  P.  254  :  19  E.  C.  L.  R. ;  R.  v.  Spragge,  cited  in  How  v.  Hall,  14  East,  276  (n). 
But  it  is  better,  and  it  is  the  universal  practice,  to  give  the  notice  in  writing.  No 
particular  form  of  notice  is  requisite  if  it  sufficiently  appear  what  the  document  is 
which  is  required  to  be  produced,  and  when  and  where  that  is  to  be  done.  Lawrence^ 
V.  Clark,  14  M.  &  W.  251.  Where  under  a  notice  to  produce  "  all  letters,  papers, 
or  documents  touching  or  concerning  the  bill  of  exchange  mentioned  in  the  declara- 
tion," the  party  served  was  called  upon  to  produce  a  particular  letter,  Best,  0.  J., 
was  of  opinion  that  the  notice  was  too  vague,  and  that  it  ought  to  have  pointed  out 
the  particular  letter  required.  France  v.  Lucy,  Ry.  &  Moo.  N.  P.  C.  341  :  21  E. 
C.  L.  R.  ;  see  also  Jones  v.  Edwards,  McCl.  &  Y.  149.  But  a  notice  to  produce  "  all 
letters  written  by  plaintiff  to  defendant  relating  to  the -matters  in  dispute  in  this 
action,"  Jacob  v.  Lee,  2  Moo.  &  R.  33,  or  "  all  letters  written  to  and  received  by 
plaintiff  between  1837  and  1841,  both  inclusive,  by  and  from  the  defendants,  or  either 
of  them,  and  all  papers,  &c.,  relating  to  the  subject-matter  of  this  cause,"  Morris  v. 
Hanson,  2  Moo.  &  R.  392,  has  been  held  sufficient  to  let  in  secondary  evidence  of  a 
particular  letter  not  otherwise  specified.  And  see  Rogers  v.  Custance,  2  Moo.  & 
R.  179. 

Secondare/  evidence — notice  to  produce — to  whom  and  when.]  In  criminal  as 
well  as  in  civil  cases  it  is  sufficient  to  serve  the  notice  to  produce,  either  upon  the 
defendant  or  prisoner  himself,  or  upon  his  attorney. (3)  Gates,  q.  t.  v.  Winter,  3  T. 
R.  306  ;  McNally  on  Ev.  355 ;  2  T.  R.  203  (n)  ;  2  Russell,  678.  And  it  may  be 
left  with  a  servant  of  the  party  at  his  dwelling-house.     Per  Best,  C.  J.,  Evans  v. 

(1)  When  there  was  evidence  sufficient  to  warrant  the  belief  that  the  person  or  agent  of  whom  the 
defendant  claimed  had  got  possession  of  a  bill  of  sale,  from  himself  to  the  plaintiff,  and  fled  the 
country  with  it,  it  was  held  that  further  proof  of  search,  or  of  notice  to  the  defendant  to  produce  it, 
was  unnecessary.  Every  presumption  is  to  be  made  i»t  odium  spoUatoris.  Cheatham  v.  Eiddle,  8 
Texas,  162. 

Secondary  evidence  of  the  contents  of  a  writing,  which  is  in  the  possession  of  a  third  person  residing 
out  of  the  jurisdiction  of  the  court,  and  which  cannot  be  presumed  to  be  in  the  possession  of  the 
opposite  party,  is  admissible  without  giving  previous  notice  to  said  party  to  produce  the  original. 
Shephard  v.  Giddings,  22  Conn.  282. 

Parol  evidence  is  admissible  to  show  the  contents  of  a  paper  beyond  the  jurisdiction  of  the  court. 
Brown  v.  Wood,  19  Missouri,  475. 

The  naked  fact  of  voluntary  destruction,  without  explanation,  of  a  paper,  is  held  such  presump- 
tive evidence  of  fraudulent  design  as  to  preclude  all  secondary  evidence.  Bayley  v.  MoMiokle,  9 
California,  4.30. 

(2)  A  notice  given  at  the  bar  during  the  progress  of  a  trial  to  produce  a  paper,  is  not  sufficient  unless 
it  appears  satisfactorily  that  the  paper  is  in  court  at  the  time,  and  in  possession  of  the  party  upon 
whom  demand  is  made,  or  if  elsewhere,  that  it  could  be  easy  of  access.  Atwell  v  Miller,  6  Mary- 
land, 10. 

Notice  a  few  minutes  before  is  not  enough  unless  the  paper  is  in  court.  McPherson  v.  Rath- 
bone,  7  Wendell,  216.     See  Pickering  v.  Meyers,  2  Bailey,  113. 

(.3)  What  notice  sufficient,  see  Bogart  v.  Brown,  b  Pick.  18;  Bemis  v.  Charles,  1  Metcalf,  440. 
When  a  paper  is  in  possession  of  the  attorney  of  the  party,  he  should  have  notice  to  produce  it,  and 
not  a  sabpxna  duces  tecum.    McPherson  v.  Rathbope,  7  Wendell,  216. 
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Sweet,  R.  &  M.  83  :  21  E.  C.  L.  E.  It  must  be  served  within  a  reasonable  time, 
but  what  shall  be  deemed  a  reasonable  time  must  depend  upon  the  circumstances  of 
each  particular  case.(l)  The  prisoner  was  indicted  for  arson.  The  commission-day 
was  the  15th  of  March,  and  the  trial  came  on  upon  the  '20th.  Notice  to  produce  a 
policy  of  insurance  was  served  on  the  prisoner  in  gaol  upon  the  18th  of  March.  His 
residence  was  ten  miles  from  the  assize  town.  It  being  objected  that  this  notice  was 
too  late,  Littledale,  J.,  after  consulting  Parke,  J.,  said,  "  We  are  of  opinion  that  the 
notice  was  too  late.  It  cannot  be  presumed  that  the  prisoner  had  the  policy  with 
him  when  in  custody,  and  the  trial  might  have  come  on  at  an  earlier  period  of  the 
assize.  We  therefore  think  that  secondary  evidence  of  the  policy  cannot  be  received." 
R.  V.  Ellicombe,  5  C.  &  P.  522 :  24  E.  C.  L.  R ;  1  Moo.  &  R.  260;  S.  C.  R.  v. 
Hawbrth,  4  0.  &  P.  254  :  19  E.  C.  L  R ;  S.  P.  So  where  the  notice  to  produce  a 
policy  of  insurance  was  given  to  the  prisoner  in  the  middle  of  the  day  preceding  the 
trial,  the  prisoner's  residence  being  thirty  miles  from  the  assize  town,  it  was  held  to 
be  too  late.  R.  v.  Kitson,  Dears.  C.  c"  R.  187  ;  S.  C.  22  L.  J.  M.  C- 118.  No- 
tice served  on  the  attorney  at  his  office  on  the  evening  before  the  trial,  at  half-past 
*^even,  was  held  by  Lord  Denman,  C.  J.,  to  be  insufficient  to  let  in  secondary  [*11] 
evidence  of  a  letter  in  his  client's  possession.  Byrne  v.  Harvey,  2  Moo.  &  R.  89 ; 
and  see  also  Lawrence  v.  Clark,  14  M.  &  W.  250. 

In  R.  V.  Barker,  1  F.  &  P.  326,  a  notice  to  produce  policies  of  insurance  served 
on  the  prisoner's  attorney  on  Tuesday  evening,  the  policies  being  then  twenty  miles 
off,  and  the  trial  taking  place  on  the  Thursday,  was  held  sufficient,  it  being  shown 
that  there  was  an  opportunity  of  procuring  the  policies,  if  the  prisoner  had  chosen  to 
do  so. 

Service  of  a  notice  on^  Sunday  is  bad.  Per  Patteson,  J.,  in  Hughes  v.  Budd,  8 
Dowl.  P.  C.  315. 

Secondary  evidence — consequences  of  notice  to  produce.']  The  only  consequence 
of  giving  a  notice  to  produce  is  that  it  entitles  the  party  giving  it,  after  proof  that 
the  document  in  question  is  in  the  hands  of  the  party  to  whom  it  is  given,  or  of  his 
agent,  to  go  into  secondary  evidence  of  its  contents,  but  does  not  authorize  any  infer- 
ence against  the  party  failing  to  produce  it.  Cooper  v.  Gibbons,  8  Campb.  363.  It 
would  seem,  however,  that  the  refusal  to  produce  is  matter  of  observation  to  the 
jury. (2)  Semb.  per  Lyndhurst,  C.  B.,  4  Tyrwh.  662 ;  1  Cr.  M.  &  R.  41.  But  see 
Doe  V.  Whitehead,  8  A.  &  E.  671 :  55  E.  C.  L.  R. 

If  a  party  to  the  suit  refuses  to  produce  a  document  when  called  on,  he. cannot 
afterwards  produce  it  as  his  own  evidence  :  Laxton  v.  Reynolds,  18  Jur.  963,  Ex. ; 
and  if  the  defendant  refuses  to  produce  a  document,  and  the  plaintiff  is  thereby  com- 
pelled to  give  secondary  evidence  of  its  contents,  the  defendant  cannot  afterwards 
produce  it  as  part  of  his  own  case,  in  order  to  contradict  the  secondary  evidence. 
Doe  v.  Hodgson,  12  Ad.  &  E.  135  :  64  E.  C.  L.  R.  If  he  calls  for  papers,  and 
inspects  them,  they  will  be  rendered  evidence  for  the  opposite  party. (3)    Wharam 

(1)  A  paper  being  traced  into  the  possession  of  a  prisoner  in  close  custody,  notice  to  produce  it 
was  served  on  him  four  days  before  the  day  of  trial ;  his  residence  being  four  and  a  half  miles  distant, 
held  that  the  notice  was  sufficient  to  authorize  the  admission  of  secondary  proof.  The  State  v. 
Hester,  2  Jones's  Law,  N.  C,  83. 

(2)  Every  intendment  is  to  be  made  against  a  party  to  whose  possession  a  paper  is  traced,  and  who 
does  not  produce  it  on  notice.  Life  &  Fire.  Co.  v.  Mechanics'  Co.,  7  Wendell,  .31.  But  the 
party  is  permitted  to  purge  himself  on  oath  from  the  possession.  Vasse  v.  Mifflin,  4  Wash.  C.  C.  R. , 
519. 

(3)  If  a  book  or  document  be  called  for  by  a  notice  to  produce  it,  and  it  be  produced,  the  mere 
notice  does  not  make  it  evidence  ;  but  if  the  party  giving  the  notice  takes  and  inspects  it,  he  takes 
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V.  Routledge,  5  Esp.  235.  Wilson  v.  Bowie,  1  C.  &  P.  10  :  12  E.  C.  L.  R.  Though  it 
is  otherwise,  if  he  merely  calls  for  them  without  inspecting  them.  Sayer  v.  Kitchen, 
1  Esp.  210.  Secondary  evidence  of  papers  cannot  be  given  until  the  party  calling 
for  them  has  opened  his  case,  before  which  time  there  can  be  no  cross-examination 
as  to  the  contents.  Graham  v.  Dyster,  2  Stark.  N.  P.  23  :  3  E.  C.  L.  R.  As 
against  a  party  who  refuses,  on  notice,  to  produce  a  document,  it  will  be  presumed 
that  it  bore  the  requisite  stamp,  but  the  party  refusing  is  at  liberty  to  prove  the  con- 
trary. Crisp  V.  Anderson,  1  Stark.  N.  P.  35 :  2  E.  C.  L.  R. ;  Closmadeue  v.  Carrel, 
18  Com.  B.  36 :  86  B.  C.  L.  R. 

Secondary  evitlence — frioileged  communications.]  The  grounds  upon  which  a 
party  can  withhold  a  document  which  he  acknowledges  to  possess,  and  which*  he  is 
called  upon  to  produce,  will  be  stated  hereafter  in  treating  of  privileged  communica- 
tions in  general.  It  has  been  held,  that  it  is  the  party  who  seeks  to  give  secondary 
evidence  who  must  satisfy  the  court  that  the  witness  refuses  to  produce  the  deed,  and 
is  justified  in  doing  so.  The  party  in  possession  of  the  document  must,  therefore, 
be  served  with  a  subpoena  duces  tecum  in  the  ordinary  way,  and  he  must  appear  in 
court  and  claim  his  privilege.  If  the  privilege  be  claimed  by  the  witness  on  behalf 
of  himself,  the  question,  whether  or  not  he  is  entitled  to  it,  will  be  decided  on  his 
evidence  only;  but,  if  the  privilege  be  claimed  by  a  witness  on  behalf  of  another 
person,  as  by  an  attorney  on  behalf  of  his  client,  it  may  be  neces"sary  to  call  that  per- 
[*12]  son;  as,  if  he  were  *present,  he  might  waive  his  privilege.  But,  in  the  case 
of  an  attorney,  his  assertion,  that  in  withholding  the  document  he  is  acting  by  his 
client's  direction,  will  generally  be  sufficient.  Tayl.  Ev.  407  ;  Doe  d.  Gilbert  v.  Ross, 
7  M.  &  W.  102 ;  Newton  v.  Chaplin,  10  C.  B.  356 ;  Phelps  v.  Prew,  3  E.  &  B. 
430  :  77  E.  C.  L.  R.     See  further  post,  tit.  Privilege  of  Witness. 

Secondary  evidence — physical  inconvenience]  The  nature  of  the  obstacles  which 
render  it  impossible,  or  highly  inconvenient,  to  produce  a  document  on  physical 
grounds,  must  be  proved  in  the  usual  way.  This  being  done  to  the  satisfaction  of 
the  court,  secondary  evidence  of  the  contents  will  be  admitted.  Thus,  where  in  an 
indictment  for  unlawfully  assembling,  the  question  was,  what  were  the  devices  and 
inscription  on  certain  banners  carried  at  a  public  meeting,  it  was  held  that  parol  evi- 
dence of  the  inscriptions  was  admissible.  R.  v.  Hunt,  3  B.  &  C.  566 :  10  E.  C.  L. 
R.  So  the  inscriptions  on  a  monument  may  be  proved  by  parol.  Doe  v.  Cole,  6  C. 
&  P.  357 :  25  E.  C.  L.  R.  But  where  a  notice  was  suspended  by  a  nail  to  the  wall 
of  an  office,  it  was  held  that  it  must  be  produced.  Jones  v.  Tarleton,  9  M.  &  W. 
675.  Secondary  evidence  may  be  given  of  tablets  let  into  walls  ;  or  where  the  origi- 
nal is  in  a  foreign  country  and  cannot  be  removed.  Alison  v.  Furnival,  1  C.  M.  & 
R.  277 ;  see  Boyle  v.  Wiseman,  10  Ex.  R.  647. 

Secondary  evidence-public  documents.]  It  is  not  laid  down  what  are  public  docu- 
ments ;  but,  as  in  all  other  cases,  it  is  the  party  who  seeks  to  give  secondary  evidence 


I.. 

it  as  testimony  to  be  used  by  either  party  if  material  to  the  issue.  Penobscot  Boom  Corporation  t. 
LamsoD,  16  Maine,  224. 

A  paper  produced  on  notice  mast  be  proved,  unless  he  who  produces  it  is  a  party  to  it  or  claims 
a  beneficial  interest  under  it.    Lessee  of  Rhoads  v.  Selin,  4  Wash.  C.  C.  Rep.  716. 

Proof  of  the  handwriting  of  the  signature  to  a  lost  instrument,  when  the  knowledge  of  the  witness 
as  to  that  handwriting  has  been  acquired  since  he  saw  the  instrument,  must  be  of  the  most  positive 
and  unequivocal  kind ;  such  ns  seeing  the  party  write  or  acknowledge  his  signature.  Porter  v.  Wil- 
son, 1  Harris,  641 ;  Stone  v.  Thomas,  12  Ibid.  209.  Witnesses  to  prove  the  contents  of  a  lost  instru- 
ment may  state  the  substance  thereof  without  giving  the  exact  words.  Commonwealth  v.  Roark  8 
Cash.  210. 
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of  the  document,  who  va^t  satisfy  the  court  that  the  document  is  of  a  public  nature, 
within  the  meaning  of  the  rule.  Many  documents  of  this  kind  will  be  found  men- 
tioned in  the  chapter  on  Documentary/  evidence.  It  is  to  be  observed,  that  there  is 
in  this  case  this  peculiarity,  that  a  particular  kind  of  evidence  is  required  by  the  law 
to  be  substituted  for  the  original,  and  no  other  evidence  of  contents  of  public  docu- 
ments is  admissible.  What  this  evidence  is  will  be  found  in  the  chapter  already 
alluded  to. 

Secondary  eviden.ce — dufi/  ofjudgeJ]  The  preliminary  question  of  fact  upon  which 
the  admissibility  of  the  evidence  depends,  is  for  the  decision  of  the  judge,  not  of  the 
jury.  And  in  order  to  decide  this  question,  he  must  receive  all  the  evidence  which 
is  tendered  by  either  party  upon  the  point,  if  such  evidence  is  otherwise  proper. 
Therefore,  where  a  party  who  had  made  a  primd  facie  case  for  the  reception  of  secon- 
dary evidence  of  a  document,  proceeded  to  prove  its  contents  by  the  parol  evidence 
of  a  witness  who  had  seen  the  original,  on  which  the  opposite  party  interposed,  and 
showing  a  document  to  the  witness,  asked  him  if  that  was  the  original,  which  the 
witness  denied;  it  was  held  that  the  judge  was  bound  to  decide  the  collateral  ques- 
tion, whether  the  document  thus  offered  was  the  original  or  not,  and  upset  or  receive 
the  secondary  evidence  accordingly.    Boyle  v.  Wiseman.  1  Jur.  N.  S.  894. 

As  to  degrees  of  secondary  evidence.']  In  Brown  v.  Woodman,  6  C.  &  P.  206 : 
25  E.  C.  L.  R. ;  it  was  said  by  Parke,  J.,  that  there  are  no  degrees  of  secondary  evi- 
dence ;  and  he  held  that  a  defendant  might  give  parol  evidence  of  the  contents  of  a" 
letter,  of  which  he  had  kept  a  copy,  and  that  he  was  not  bound  to  produce  the  copy.  I 
So  where  two  parts  of  an  agreement  were  prepared,  but  one  only  was  .stamped,  which! 
was  in  *the  custody  of  the  defendant,  who,  on  notice,  refused  to  produce  it,  [*13] 
the  court  ruled  that  the  plaintiff  might  give  the  draft  in  evidence,  without  putting  ' 
in  the  part  of  the  agreement  which  was  unstamped  (1)  Gamons  v.  Swift,  1  Taunt. 
507.  This  principle  was  distinctly  affirmed  in  Doe  v.  Ross,  7  M.  &  W.  102,  and  in 
Hall  V.  Ball,  3  M.  &  Gr.  242 :  42  B.  C.  L.  R.  The  only  exception  is  where,  as  in 
the  case  of  public  documents,  some  particular  species  of  evidence  has  been  specially 
substituted  for  the  original.  But,  even  in  this  case,  if  good  reason  can  be  shown, 
why  neither  the  original  evidence  nor  the  substituted  evidence  can  be  produced, 
secondary  evidence  of  the  ordinary  kind  will  be  admissible.  Tayl,  Ev.  459 ;  Thorn- 
ton V.  Shetford,  1  Falk.  284;  McDougall  v.  Gowry,  Ry.  &  M.  392  :  21  E.  C.  L. 
R. ;  Anon.  1  Vint.  257. 

It  is  hardly  necessary  to  say  that,  even  if  secondary  evidence  be  admissible,  a  copy 
of  a  document  is,  in  itself,  no  evidence  of  the  contents  of  the  original ;  and  it  can 

(1)  Proof  of  the  contents  of  a  lost  paper  should  be  the  best  the  party  has  in  his  power  to  produce, 
and  at  all  events  such  as  to  leave  no  reasonable  doubt  as  to  the  substantial  parts  of  the  paper.  Ken- 
ner  v.  Bank  of  Columbia,  9  Wheat.  681. 

If,  in  an  indictment  for  forgery,  the  instrument  be  destroyed  or  suppressed  by  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence.  The  next  best  evidence  is  the  rule  ;  therefore,  if  there  be 
a  copy  which  can  be  sworn  to,  that  is  the  next  best  evidence.  United  States  v.  Britton,  2  Mason,  464. 

Copies  of  deeds  made  by  disinterested  persons,  of  good  character,  and  under  circumstances  that 
create  no  imputation  of  fraud,  may  be  received  in  evidence  when  the  original  is  proved  to  be  lost. 
Allen  V.  Parish,  3  Hammond,  107. 

Due  notice  having  been  given  to  produce  a  letter,  written  by  one  party  to  another,  and  the  latter 
not  producing  it,  the  former  proved  by  his  clerk  that  he  copied  the  letter  in  a  letter-book,  and  that 
it  was  his  invariable  custom  to  carry  letters  thus  copied  to  the  post-office,  and  seldom  handed  them 
back  I  but  could  not  recollect  that  he  sent  this  particular  letter  ;  held  sufficient  evidence  of  sending 
the  letter,  and  that  a  copy  was  admissible  evidence.  Thelhimer  v.  Brinokerhoff,  6  Cowen,  90  ;  United 
States  V.  Gilbert,  2  Sumner,  81.  A  letter-press  copy,  made  at  the  time  of  writing  the  original  paper, 
cannot  be  read  in  evidence  as  an  original.   Chapin  v.  Slger,  4  McLean,  378. 
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only  become  so  when  verified  by  the  oath  of  a  witness.  Fjpher  v.  Sarauda,  1  Camp. 
103  ;  Tayl.  Ev.  460.  Still  less  is  a  copy  of  a  copy  any  evidence  of  the  contents  of 
the  original.  Bvringham  v.  Roundhill,  2  Moo.  &  Ry.  13S;  Zielman  v.  Pooley,  1 
Stark.  N.  P.  168.  But  it  might  become  so,  if  in  addition  to  being  itself  verified, 
the  copy  from  which  it  was  taken  was  verified  also. 


[*14] 
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General  nature  of  presumptive  evidence, 
General  instances  of,      .  .         . 

Presumption  of  innocence,     . 

against  immorality. 


Ofnnia  r%te  esse  acta^  . 

from  the  course  of  nature, 

of  guilt  arising  from  the  conduct  of  the  party  charged,     . 
from  the  possession  of  stolen  property, 
from  the  possession  of  property  in  other  cases, 

of  malice,  .        .  ....... 

of  intent  to  defraud .        .        . 
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General  nature  of  presumptive  evidence.J  No  subject  of  criminal  law  has  been 
more  frequently  or  more  amply  discussed  than  that  of  presumptive  evidence,  and  no 
subject  can  be  more  important;  the  nature  of  the  presumptions  made  in  criminal 
cases  being  the  feature  of  English  law  which  distinguishes  it  most  strongly  from  all 
the  continental  systems.  It  is  not  possible  to  discuss  in  this  place,  at  any  length,  the 
principles  of  evidence,  but  it  is  necessary  to  point  out  what  is  the  general  nature  of 
presumptive  evidence.  "  A  presumption  of  any  fact  is  properly  an  inference  of  that 
fact  from  other  facts  that  are  known  ;  it  is  an  act  of  reasoning."  Per  Abbott,  C.  J., 
Rex  V.  Burdett,  4  B.  &  A.  161  :  6  E.  C.  L.  R.  When  the  fact  itself  cannot  be 
proved,'  that  which  comes  nearest  to  the  proof  of  the  fact  is  the  proof  of  the  circum- 
stances that  necessarily  and  usually  attend  such  fact,  and  these  are  called  presump- 
tions and  not  proofs ;  for  they  stand  instead  of  the  proofs  of  the  fact  till  the  contrary 
be  proved.  Grilb.  Ev.  157.(1)  The  instance  selected  by  Chief  Baron  Gilbert  to 
illustrate  the  nature  of  presumption  is,  where  a  man  is  discovered  suddenly  dead  in 
a  room,  and  another  is  found  running  out  in  haste  with  a  bloody  sword ;  this  is  a 
violent  presumption  that  he  is  the  murderer;  for  the  blood,  the  weapon,  and  the  hasty 
flight,  are  all  the  necessary  concomitants  of  such  facts ;  and  the  next  proof  to  the 
sight  of  the  fact  itself  is  the  proof  of  those  circumstances  that  usually  attend  such 
fact.    Id. 

It  is  evident  that,  in  every  trial,  numberless  presumptions  must  be  made  by  the 
jury;  many  so  obvious  that  we  are  hardly  aware  that  they  are  necessary,  and  these 
present  no  difficulty ;  but  with  regard  to  others,  great  care  and  caution  are  necessary 
in  making  them,  and  it  is  for  this  reason  that  there  are  certain  practical  rules  which 
it  is  always  desirable  to  observe  on  this  subject. 

There  are  indeed  some  presumptions  which,  as  the  phrase  is,  the  law  itself  makes ; 
[*15]  that  is,  the  law  forbids,  under  certain  circumstances  *and  for  certain  purposes, 
any  other  than  one  inference  to  be  drawn,  whether  that  inference  be  true  or  false. 
There  are  but  few  such  presumptions  in  criminal  cases,  and  those  few.  mostly  in  favor 
of  the  prisoner.     Where  presumptions  against  the  prisoner  have  been  imperatively 


(1)  Wheeler's  C.  C.  132,  a;  lb.  100. 
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directed  by  the  law,  the  rule  has  generally  been  looked  on  with  disfavor ;  as,  for 
instance,  the  presumption  required  by  the  21  Jac.  1,  c.  27,  that  a  woman  delivered 
of  a  bastard  child,  who  should  endeavor  to  conceal  its  birth,  should  be  deemed  guilty 
of  murder.     This  odious  statute  was  repealed  by  11  G.  4  &  1  W.  4,  c.  66,  s.  12. 

These  two  kinds  of  presumptions  are  generally  distinguished  as  presumptions  of 
law  and  presumptions  of  fact,  respectively.  With  regard  to  presumptions  of  law, 
there  is  not  much  difficulty,  the  circumstances  under  which  they  arise  being  generally 
pretty  clearly  defined.  '  It  is  not  so,  however,  with  regard  to  presumptions  of  fact, 
there  being  frequently  the  difficulty  not  only  of  deciding  whether  a  particular  pre- 
sumption ought  to  be  made  at  all,  but  which  of  several  presumptions  arising  out  of 
the  same  state  of  facts  is  the  right  one. 

The  difference  between  the  rules  as  to  presumptions  in  civil  and  criminal  cases 
seems  to  arise  from  this  :  that  in  civil  cases  it  is  always  necessary  for  a  jury  to  decide 
the  question  at  issue  between  the  parties,  and,  whatever  be  their  decision,  the  rights 
of  the  parties  will  accordingly  be  affected;  however  much,  therefore,  they  may  be 
perplexed,  they  cannot  escape  from  giving  a  verdict  founded  upon  one  view  or  the 
other  of  the  conflicting  facts  before  them ;  presumptions,  therefore,  are  necessarily 
made  on  comparatively  weak  grounds.  But,  in  criminal  cases,  there  is  always  a 
result  open  to  tbe  jury,  which  is  practically  looked  upon  as  merely  negative,  namely, 
that  which  declares  the  accused  to  be  not  guilty  of  the  crime  with  which  he  is 
charged.  In  cases  of  doubt  it  is  to  this  view  that  juries  are  taught  to  lean.  1  Phill. 
Ev.  156,  7th  ed. ;  McNally  Ev.  p.  578.  Great  caution  is  doubtless  necessary  in  all 
cases  of  presumptive  evidence;  and,  accordingly,  Lord  Hale  has  laid  down  two  rules 
with  regard  to  the  acting  upon  such  evidence  in  criminal  cases,  "  I  would  never," 
he  says,  "  convict  any  person  of  stealing  the  goods  of  a  certain  person  unknown, 
merely  because  he  would  not  give  an  account  how  he  came  by  them,  unless  there  was 
due  proof  made  that  a  felony  was  committed  of  these  goods."  And  again,  "  I  would 
never  convict  any  person  of  murder  or  manslaughter,  unless  the  fact  were  proved  to 
be  done,  or,  at  least,  the  body  found  dead."  2  Hale,  290.  So  it  is  said  by  Sir 
William  Blackstone,  4  Comm.  359,  that  all  presumptive  evidence  of  felony  should 
be  admitted  cautiously,  for  the  law  holds  that  it  is  better  that  ten  guilty  persons 
escape,  than  that  one  innocent  suffer.  The  following  case  on  this  subject  was  cited 
by  Garrow,  arguendo  in  R.  v.  Hindmarsh,  2  Leach,  571.  The  mother  and  reputed 
father  of  a  bastard  child  were  observed  to  take  it  to  the  margin  of  the  dock  in  Liver- 
pool, and  after  stripping  it,  to  throw  it  in  the  dock.  The  body  of  the  infant  was  not 
afterwards  seen,  but  as  the  tide  of  the  sea  flowed  and  reflowed  into  and  out  of  the  dock, 
the  learned  judge  who  tried  the  father  and  mother  for  the  murder  of  their  child, 
observed  that  it  was  possible  the  tide  might  have  carried  out  the  living  infant,  and 
the  prisoners  were  acquitted. 

"  With  respect  to  the  comparative  weight  due  to  direct  and  presumptive  evidence, 
it  has  been  said  that  circumstances  are  in  many  cases  of  greater  force  and  more  to  be 
depended  on  than  the  testimony  *of  living  witnesses;  inasmuch  as  witnesses  [*16] 
may  either  be  mistaken  themselves,  or  wickedly  intend  to  deceive  others ;  whereas 
circumstances  and  presumptions  naturally  and  necessarily  arising  out  of  a  given  fact 
cannot  lie.  Per  Mountenoy,  B,,  Annesley  v.  Lord  Anglesea,  9  St.  Tr.  426;  17 
Howell,  1430.  It  may  be  observed,  that  it  is  generally  the  property  of  circumstan- 
tial evidence  to  bring  a  more  extensive  assemblage  of  facts  under  the  cognizance 
of  a  jury,  and  to  require  a  greater  number  of  witnesses,  than  where  the  evidence  is 
direct,  whereby  such  circumstantial  evidence  is  more  capable  of  being  disproved  if 
untrue.     See  Bentham's  Kationale  of  Judicial  Evidence,  vol.  3,  p.  251.     On  the 
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Other  hand,  it  may  be  observed,  that  circumstantial  evidence  ought  to  be  acted  on 
with  great  caution,  especially  where  an  anxiety  is  naturally  felt  for  the  detection  of 
great  crimes.  This  anxiety  often  leads  witnesses  to  mistake  or  exaggerate  facts,  and 
juries  to  draw  rash  inferences;  there  is  also  a  kind  of  pride  or  vanity  felt  in  drawing 
conclusions  from  a  number  of  isolated  facts,  which  is  apt  to  deceive  the  judgment. 
Not  unfrequently  a  presumption  is  formed  from  circumstances  which  would  not  have 
existed  as  a  ground  of  crimination,  but  for  the  accusation  itself;  such  are  the  conduct, 
demeanor,  and  expressions  of  a  suspected  person,  when  scrutinized  by  those  who  sus- 
pect him.  And  it  may  be  observed,  that  circumstantial  evidence,  which  must  in 
general  be  submitted  to  a  court  of  justice  through  the  means  of  witnesses,  is  capable 
of  being  perverted  in  like  manner  as  direct  evidence,  and  that,  moreover,  it  is  sub- 
jected to  this  additional  infirmity,  that  it  is  composed  of  inferences  each  of  which  may 
be  fallacious."    Phill.  Bv.  458,  8th  ed.(l) 

General  instances  of  presumption. "[  As  almost  every  fact  is  capable  of  being 
proved  by  presumptive  as  well  as  by  positive  evidence,  it  would  be  impossible  to  enu- 
merate the  various  cases  in  which  the  former  evidence  has  been  admitted.  It  may 
be  useful,  however,  to  state  some  particular  instances  of  presumptive  proof  which  may 
occur  in  the  course  of  criminal  proceedings. 

Proof  of  the  possossipn  of  land,  or  the  receipt  of  rent,  is  primd  facie  evidence  of 
seizin  in  fee. (2)  Co.  Litt.  15  a,  B.  N.  P.  103.  So  possession  is  presumptive  evi- 
dence of  property  in  chattels.  A  deed  or  other  writing  thirty  years  old  is  presumed 
to  have  been  duly  executed,  provided  some  account  be  given  of  the  place  where  found, 
&c.  B.  N.  P.  255.  The  license  of  a  lord  to  inclose  waste  may  be  presumed  after 
twelve  or  fourteen  years'  possession,  the  steward  of  the  lord  having  been  cognizant  of 
it.  Doe  V.  Wilson,  11  East,  56;  Bridges  v.  Bianchard,  1  A.  &  E.  536:  28  E.  C. 
L.  R.  The  flowing  of  the  tide  is  presumptive  evidence  of  a  public  navigable  river, 
the  weight  of  such  evidence  depending  upon  the  nature  and  situation  of  the  channel. 
Miles  V.  Rose,  5  Taunt.  705  :  1  E.  OrL.  R. ;  1  Marsh,  813  ;  S.  C,  R.  v.  Montague, 
4  B.  &  0.  602  :  10  E.  C.  L.  R.  The  existence  of  an  immemorial  custom  may  be  pre- 
sumed from  an  uncontradicted  usage  of  twenty  years.  R.  v.  Joliffe,  2  B.  &  C.  54  :  9 
E.  C.  L.  R. ;  8  D.  &  R.  240,  S.  C.     So  the  continuance  of  things  in  statu  quo  will  be 

(1)  As  to  circumstantial  evidence,  see  McCann  v.  The  State,  1.3  Smedes  k  Marsh.  147  ;  The  State 
T.  Roe,  12  Vermont,  83;  The  People  v.  Yideto,  1  Parker  Ciim.  Rep.  603;  Rippey  v.  Miller,  1 
Jones'  Law  N.  C.  479  ;  Moore  v.  Ohio,  2  Ohio  (N.  S.),  500.  Even  in  the  case  of  a  capital  oifence  it 
is  not  necessary  that  the  evidence  should  produce  an  absolute  certainty  upon  the  minds  of  the  jury. 
Sumner  v.  The  State,  6  Blaokf.  679.  If  it  is  apparent  that  the  accused  is  so  situated  that  he  could 
give  evidence  of  all  the  facts  and  circumstances  as  they  existed,  and  he  fails  to  offer  such  proof,  the 
natural  conclusion  is  that  if  produced  instead  of  rebutting  it  would  sustain  the  charge.  Com.  v. 
Webster,  6  Gushing,  295  ;  The  People  v    MoWhorter,  4  Barbour,  438. 

"When  the  evidence  iscircumst.nntial  only,  the  jury  in  order  to  convict,  must  find  the  circumstances 
to  be  clearly  proved  as  facts,  and  must  also  find  that  those  facts  clearly  and  unequivocally  imply  the 
guilt  of  the  prisoner,  and  that  they  cannot  be  reasonably  reconciled  with  any  hypothesis  of  his  inno- 
cence. U.  States  v.  Douglass,  2  Blatchford,  0.  C.  207. 

The  true  test  as  to  whether  evidence  amounts  to  proof  in  criminal  cases  is,  whether  the  circum 
stances  proved  produce  moral  conviction,  to  the  exclusion  of  every  reasonable  doubt ;  andif  this 
result  is  caused  by  the  evidence,  it  can  make  no  difference  whether  the  testimony  that  leads  to  it  is 
positive  or  circumstantial.  Mickle  v.  The  State,  27  Alabama,  20. 

In  the  application  of  circumstantial  evidence,  the  utmost  caution  should  be  used.  It  is  always 
insufficient,  when,  assuming  all  to  be  proved  which  the  evidence  tends  to  prove,  some  other  hypothe- 
sis may  still  be  true.  Algheri  v.  The  State,  25  Mississippi,  584 ;  Rippey  v.  Miller,  1  Jones'  Law  N. 
C.  479. 

In  a  case  of  circumstantial  evidence,  the  fact  that  the  accused  was  of  a  peaceful  temper  and  habits, 
was  held  to  be  admissible.  Carroll  v.  The  State,  3  Humphreys,  315. 

(2)  The  People  v.  Reed,  H  Wend.  158. 
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generally  presumed ;  as  where  the  plaintiff  being  slandered  in  his  official  character 
proves  his  appointment  to  the  office  before  the  libel,  his  continuance  in  office  at  the 
time  of  the  libel  need  not  be  proved  though  averred  (1)  K.  v.  Budd,  5  Esp.  230. 
So  the  law  presumes  that  a  party  intended  that  which  is  the  immediate  or  probable 
consequence  of  his  act.    R.  v.  Dixon,  3  M.  &  S.  11,  15.(2) 

So  a  letter  is  presumed,  as  against  the  writer,  to  have  been  written  *upon  [*]7] 
the  day  on  which  it  bears  date  :  Hunt  v.  Massey,  5  B.  &  Ad.  902  :  27  E.  C.  L.  R. ; 
3  Nev.  &  M.  1-09  ;  and  whether  written  by  a  party  to  the  suit  or  not :  Poten  v.  Glos- 
sop,  2  Ex.  R.  191 ;  and  a  bill,  is  presumed  to  be  made  on  the  day  it  is  dated  :  Owen 
V.  Waters,  2  M.  &  W.  91 ;  except  when  used  to  prove  a  petitioning  creditor's  debt : 
Anderson  v.  Weston,  6  New  Cases,  296,  301.  So  the  presumption  is  that  indorse- 
ments on  a  note  admitting  the  receipt  of  intere.st  were  written  at  the  time  of  their 
date.  Smith  v.  Battens,  1  Moo.  &  R.  341.  Indeed  it  is  a  general  presumption  that 
all  documents  were  made  on  the  day  they  bear  date.  Davies  v.  Lowndes,  7  Scott,  N. 
R.  214 :  81  E.  C.  L.  R. ;  Poten  v.  Glossop,  2  Ex.  R.  191. 

Presumption  of  innocence  and  legality.]  The  law  presumes  a  man  to  be  innocent 
until  the  contrary  is  proved,  or  appears  from  some  stronger  presumption.  In  other 
words,  a  man  cannot  be  presumed  to  have  committed  a  crime  without  some  evidence 
of  it.  But  any  evidence,  however  small,  if  it  be  such  that  a  reasonable  man  might 
fairly  be  convinced  by  it,  is  sufficient  for  the  purpose.  (3) 

Presumption  against  immoraliti/.]  There  is  also  a  general  presumption  against 
immoral  conduct  of  every  description.  Thus  legitimacy  is  always  presumed :  Ban- 
bury Peerage  case,  1  Sim.  &  S.  163 ;  and  cohabitation  is  generally  presumptive  proof 
of  marriage :  Doe  d.  Fleming  v.  Fleming,  4  Bing.  266 :  13  E.  C.  L.  R. ;  except  in 
cases  of  bigamy.  So  it  will  not  be  presumed  that  a  trespass  or  other  wrong  has  been 
committed  :  Best  Ev.  416 ;  and  there  is  always  a  presumption  in  favor  of  the  truth  of 
testimony.  Id.  419.  Where  a  woman,  whose  husband  twelve  months  previously 
had  left  the  country,  married  again,  the  presumption  that  she  was  innocent  of  bigamy 
was  held  to  preponderate  over  the  usual  presumption  of  the  duration  of  life.  R.  v. 
Inhab.  of  Twyning,  2  B.  &  A.  386.  But  the  observations  of  Bayley,  J.,  and  Best, 
J.,  in  Rex  v.  Twyning,  with  respect  to  conflicting  presumptions,  were  questioned  by 
the  court  in  Rex  v.  Harborne,  2  Ad.  &  E.  544 :  29  E.  C.  L.  R. ;  where  it  was  de- 
cided, that  the  Court  of  Quarter  Sessions  were  right  in  presuming  that  the  first  wife 
was  living,  although  such  presumption  led  to  the  conclusion  that  the  husband  had 
been  guilty  of  bigamy.  The  court  did  not,  in  this  case,  say  that  the  decision  in  R,  v. 
Twyning  was  wrong,  but  they  observed  that  there  was  no  such  absolute  presumption 
in  favor  of  innocence  as  to  override  all  other  presumptions;  and  they  put  the  case  of 
a  man  being  shown  to  be  alive  a  few  hours  before  the  second  marriage,  as  one  iu 
which  the  presumption  that, he  was  alive  at  the  time  of  the  second  marriage  would 

(1)  A  state  of  relations  between  parties  once  shown  to  exist,  is  presumed  to  continue  until  a  change 
is  proTed  to  have  occurred.  Eames  v.  Eames,  41  N.  Hamp.  177. 

(2)  A  person  is  presumed  to  intend  the  ordinary  consequences- of  his  acts  j  and  the  burden  of  proof 
is  upon  a  person  charged  with  crime  to  rebut  this  presumption  by  evidence  of  a  different  intent. 
The  People  v.  Orcutt,  1  Parker's  Crim.  Rep.  252. 

(3)  In  a  criminal  case,  the  establishment  of  &  prima  facie  case  only,  does  not  take  away  the  pre- 
sumption of  the  defendant's  innocence,  nor  shift  the  burden  of  proof :  Ogletree  v.  The  State,  28  Ala- 
bama, 693 ;  The  People  v.  Milgate,  6  California,  127. 

The  killing  being  proved,  the  law  implies  malice,  and  it  devolves  on  the  defendant  to  repel  the 
presumption.  The  People  v.  Marsh,  6  California,  543 ;  The  People  v.  Stoneoifer,  Ibid.  405.  See 
Gray  v.  Gardiner,  3  Mass.  399. 
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clearly  be  made.  And  it  is  to  be  observed,  that  the  circumstances  of  the  two  cases 
differed  so  much  as  fully  to  justify  the  Court  of  Quarter  Sessions  in  coming  to  oppo- 
site conclusions  upon  them.  See  upon  the  point  of  conflicting  presumptions,  Mid- 
dleton  V.  Earned,  4  Ex.  241. 

Presumption  omnia  rit^  esse  acta.]  This  well-known  presumption  is  of  very  com- 
mon application.  Upon  this  principle  it  is  presumed  that  all  persons  assuming  to  act 
in  a  public  capacity  have  been  duly  appointed. (1)  Thus  in  K.  v.  Gordon,  Leech's 
Or.  Ca.  515,  on  an  indictment  for  the  murder  of  a  constable  in  the  execution  of  his 
office,  it  was  held  to  be  not  necessary  to  produce  his  appointment;  and  that  it  was 
[*18]  sufficient  if  it  was  proved  that  he  was  known  to  act  *as  constable.  The  same 
presumption  applies  in  favor  of  the  due  discharge  of  official  and  public  duties. (2) 

Presumptions  fiom  the  course  of  nature.]  It  is  a  presumption  of  law  that  males 
under  fourteen  are  incapable  of  sexual  intercourse.  So  it  is  a  presumption  of  fact 
that  the  period  of  gestation  in  women  is  about  nine  calendar  months.  The  exact 
limits  of  this  period  are,  both  legally  and  scientifically,  very  unsettled;  and,  if  there 
were  any  circumstances  from  which  an  unusually  long  or  short  period  of  gestation 
might  be  inferred,  or  if  it  were  necessary  to  ascertain  the  period  with  any  nicety,  it 
would  be  desirable  to  have  special  medical  testimony  upon  the  subject.  The  subject 
was  elaborately  discussed  in  the  Gardiner  Peerage  case,  and  the  scientific  evidence 
given  in  that  case  will  be  found  in  the  report  of  it  by  Le  Marchant.  For  ordinary 
purposes,  however,  it  will  be  a  safe  presumption  that  fruitful  intercourse  and  parturi- 
tion are  separated  by  a  period  not  varying  more  than  a  week  either  way  from  that 
above  mentioned. 

There  is  no  presumption  of  law  that  life  will  not  continue  for  any  period  however 
long,  but  juries  are  justified  in  presuming,  as  a  fact,  that  a  person  is  dead  who  has 
not  been  heard  of  for  seven  years :  Hopewell  v.  De  Pinna,  2  Campb.  113  ;  this  is  in 
analogy  to  the  period  fixed  by  the  1  Jac.  1,  c.  11,  s.  2  (see  now  24  &  25  Vict.  c.  900, 
s.  57),  which  absolves  a  husband  or  wife  from  the  penalties  of  the  crime  of  bigamy 
after  an  absence  of  seven  years. (3) 

Presumption  of  guilt  arising  from  the  conduct  of  the  part)/  charged. "]  In  almost 
every  criminal  case  a  portion  of  the  evidence  laid  before  the  jury  consists  of  the  con- 
duct of  the  party,  either  before  or  after  being  charged  with  the  o,ffence,  presented  not 

(1)  Dean  v.  Gridley,  10  Wendell,  254  ;  Bryden  v.  Taylor,  2  Hixr.  &  Johns.  396.  So  the  presump- 
tion is  that  an  officer  has  done  his  duty.   Winslow  v.  Beall,  6  Cull,  44. 

(2)  In  favor  of  the  acts  of  public  officers  the  law  will  presume  oil  to  have  been  rightly  done,  unless 
the  circumstances  of  the  case  overturn  the  presumption.    Ward  v.  Barrows,  2  Ohio,  241. 

The  presumption  is  that  the  committing  magistrate  did  his  duty  in  reducing  the  examination  to 
writing,  until  the  contrary  is  proved.  Davis  v.  The  State,  17  Alab.  415  ;  The  State  v.  Eaton,  i  Har- 
rington, 654  ;  The  State  v.  Parrish,  Busbee's  Rep.  239  ;  Peter  v.  The  State,  4  Smedes  &  Marshall,  31. 

(S)  Miller  et  al.  v.  Beater,  3  S.  &  R.  490  ;  King  v.  Paddock,  18  Johns.  141  j  Wnmbaugh  v.  Scharck, 
1  Venn.  229  ;  Innis  et  al.  v.  Campbell  et  al.,  1  Rawle,  373  ;  Crouch  et  ux.  v.  Eveleth,  16  Mass.  306  | 
Battin's  Lessee  v.  Bigelow,  Peters  C.  C.  Rep.  462. 

When  a  person  has  been  absent  seven  years  from  the  place  of  Ma  domicile,  his  death  is  presumed 
to  have  taken  place  at  some  time  within  the  seven  years,  and  not  in  all  oases  at  the  expiration  of 
that  period.    The  State  v.  Moore,  11  Iredell,  160. 

When  a  party  has  been  absent  from  his  place  of  residence  for  more  than  seven  years,  and  has  not 
been  heard  from  during  that  period,  and  is  afterwards  seen  in  his  own  State,  hearsay  evidence  of 
the  fact  is  not  admissible,  but  the  person  who  saw  him  should  be  brought  to  testify  to  the  fact. 
Smothers  v.  Mudd,  9  B.  Monroe,  490.  ' 

The  presumption,  in  law,  of  a  person's  death,  arises  only  after  a  seven  years'  absence,  without 
intelligence,  though  a  jury  may  find  it  under  circumstances,  from  a  shorter  time.  Puohett  v.  The 
State,  1  Sneed,  356;  Stevens  v.  McNamara,  36  Maine,  176  ;  Rice  v.  Lumley,  10  Ohio  (N.  S.),  696. 

There  is  no  positive  rule  as  to  when  the  presumption  of  death  arises.  Merritt  v.  Thompson,  1  Hil- 
ton (N.  Y.),  650. 


PRESUMPTIONS.  18 


as  part  of  the  res  gestcB  of  the  criminal  act  itself,  but  as  indicative  of  a  guilty  mind. 
The  probative  force  of  such  testimony  has  been  elaborately,  carefully,  and  popularly 
considered  by  Bentham,  in  his  Rationale  of  Judicial  Evidence,  ch.  4.  In  weighing 
the  effect  of  such  evidence  nothing  more  than  ordinary  caution  is  ref|nired.  The 
best  rule  is  for  the  jury  to  apply  honestly  their  experience,  and  to  draw  such  infer- 
ences as  experience  indicates  in  matters  of  the  gravest  importance.  This  will,  in 
general,  be  found  a  safer  guide  than  a  consideration  of  some  of  the  extreme  cases 
which  are  related  in  many  of  the  books  on  evidence.  These  must  be  considered  as 
somewhat  exceptional,  and  it  may  be  fairly  said  that  this  is  a  very  useful  kind  of 
evidence,  and  one  which  no  judge  need  seek  to  withdraw  from  the  consideration  of 
ajury.(l) 

Presumption  of  guilt  arising  from  the  possession  of  stolen  property.]  It  has 
already  been  stated  that  possession  is  presumptive  evidence  of  property,  svprd,  p  15; 
but  where  it  is  proved,  or  may  be  reasonably  presumed,  that  the  property  in  question 
is  stolen  property,  the  onus  prohaiidi  is  shifted,  and  the  possessor  is  bound  to  show 
that  he  came  by  it  honestly;  and,  if  he  fail  to  do  so,  the  presumption  is  that  he  is 
the  thief.  In  every  case,  therefore,  either  the  property  must  be  shown  to  have  been 
stolen  by  the  true  owner  swearing  to  its  identity,  and  that  he  has  lost  it,  or,  if  this 
cannot  be  done,  the  circumstances  must  be  such  as  to  lead  in  themselves  to  the  con- 
clusion that  the  property  was  not  honestly  come  by.  In  the  latter  class  of  cases  there 
are  two  presumptions  :  first,  that  the  property  was  stolen  ;  secondly,  that  it  was  stolen 
by  the  prisoner.  The  circumstances  under  which  *the  former  of  these  pre-  [*19] 
sumptions  may  be  safely  made  are  tolerably  obvious.  "Thus,"  it  is  said  in  2  East,  P. 
C.  656,  "a  man  being  found  coming  out  of  another's  barn,  and  upon  search  corn 
being  found  upon  him  of  the  same  kind  with  what  was  in  the  barn,  is  pregnant  evi- 
dence of  guilt.  So  persons  employed  in  carrying  sugar  and  other  articles  from  ships, 
and  wharves,  have  often  been  convicted  of  larceny  at  the  Old  Bailey,  upon  evidence 
that  they  were  detected  with  property  of  the  same  kind  upon  them,  recently  upon 
coming  from  such  places,  although  the  identity  of  the  property,  as  belonging  to  such 
and  such  persons,  could  not  otherwise  be  proved.  But  this  must  be  understood  of 
articles  like  those  above  mentioned,  the  identity  of  which  is  not  capable  of  strict 
proof  from  the  nature  of  them."  In  R.  v.  Dredge,  I  Cox,  Or.  Ca.  235,  the  prisoner 
was  indicted  for  stealing  a  doll  and  other  toys.  The  prosecutor  proved  that  he  kept 
a  large  toy  shop,  and  that  the  prisoner  came  into  the  shop  dressed  in  a  smock  frock. 
After  remaining  there  some  time,  from  some  suspicion  that  was  excited,  he  was 
searched,  and  under  his  smock  frock  was  found  concealed  the  doll  and  other  toys. 
The  prosecutor  could  not  go  further  than  to  swear  that  the  doll  had  once  been  his, 
but  he  could  not  swear  that  he  had  not  sold  it,  and  he  had  not  missed  it :  and  from 
the  mode  in  which  he  kept  his  stock  it  was  not  likely  that  he  would  miss  that  or  any 
other  of  the  articles  found  on  the  prisoner.  Erie,  J.,  directed  an  acquittal.  In  R. 
V.  Burton,  Dears.  C.  C.  282,  the  prisoner  was  indicted  for  stealing  pepper.  He  was 
found  coming  out  of  a  warehouse  in  which  there  was  a  quantity  of  pepper  both  loose 

(1)  Offer  to  bribe  the  officer  and  attempt  to  escape  are  admissible.  Dean  v.  The  Commonwealth,  4 
Grattan,  541  ;  Whaley  v.  The  State,  11  Georgia,  12.S ;  Fanning  v.  The  State,  14  Missouri,  386. 

It  ia  competent  to  show  that  the  defendant  advised  an  accomplice  to  escape.  The  People  v.  Rath- 
bone,  21  Wendell,  509. 

Evidence  that  the  defendant  in  an  indictment  refused  to  fly,  when  advised  to  do  so,  after  suspi- 
cions against  him  were  excited,  is  inadmissible  in  defence.  The  Commonwealth  v.  Hersey,  2  Allen,  17.S. 

"  Flight' may  be  very  strong  evidence  of  guilt,  or  it  may  weigh  nothing,  according  to  the  ciroum- 
etinces  under  which  it  takes  place.  The  legal  presumption  from  flight  is  against  the  prisoner,  and. 
it  lies  upon  him  to  rebut  it."    Fox,  J.,  Chapman's  Trial,  pampb.  p.  213. 
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and  in  bags;  when  stopped  and  accused,  he  threw  some  pepper  on  the  ground,  and 
said,  "  I  hope  you  will  not  be  hard  with  me."  Upon  the  case  of  R.  v.  Dredge  being 
cited,  Maule,  J.,  pointed  out  the  distinction  that  in  this  case  the  prisoner  had,  in 
fact,  admitted  that  the  pepper  had  not  been  honestly  come  by;  and  he  added,  "if 
a  man  go  into  the  London  Docks  sober,  and  comes  out  of  one  of  the  cellars  wherein 
are  a  million  gallons  of  wine,  very  drunk,  I  think  that  would  be  reasonable  evidence 
that  he  had  stolen  some  of  the  wine  in  that  cellar,  though  you  could  not  prove 
that  any  wine  was  missed."  In  R.  v.  Hooper,  1  F.  &  F.  85,  the  prisoner  was  charged 
with  stealing  190  lbs.  weight  of  Lydney  coal.  He  was  left  with  a  ton  of  that  sort 
of  coals  in  a  cart  at  twelve  o'clock,  and  delivered  them,  according  to  his  orders,  at 
one  o'clock.  At  half-past  twelve  o'clock  he  sold  190  lbs.  weight  of  Lydney  coal 
to  a  person  living  in  the  same  town,  but  there  was  no  evidence  of  the  quantity  de- 
livered being  less  than  a  ton,  or  of  any  other  coal  having  been  missed.  Willes,  J., 
left  it  to  the  jury  to  say,  whether  the  190  lbs.  of  coal  sold  by  the  prisoner  was  stolen 
property. 

If  the  property  be  proved  to  have  been  stolen,  or  may  fairly  be  presumed  to  have 
been  so,  then  the  question  arises  whether  or  not  the  prisoner  is  to  be  called  upon  to 
account  for  the  possession  of  them.  This  he  will  be  bound  to  do,  and  on  his  failing 
to  do  so,  the  presumption  against  him  will  arise,  if,  taking  into  consideration  the 
nature  of  the  goods  in  question,  they  can  be  said  to  have  been  recently  stolen.  In 
what  cases  goods  are  to  be  considered  recently  stolen  cannot  be  defined  in  any  precise 
manner,  but  the  following  cases  show  what  some  of  the  judges  have  thought  on  the 
subject.  Where  stolen  property  (it  does  not  appear  of  what  description)  was  found 
in  the  possession  of  a  person,  but  sixteen  months  had  elapsed  since  the  larceny, 
Bayley,  J.,  held  that  he  could  not  be  called  to  account  for  the  manner  in  which  *it 
[*20]  came  into  his  possession.  Anon.  2  C.  &  P.  457  :  14  E.  C.  L.  R.  Where  two 
ends  of  woollen  cloth  in  an  unfinished  state,  consisting  of  about  twenty  yards  each, 
were  found  ip  the  possession  of  the  prisoner,  two  months  after  they  had  been  stolen, 
Patterson  J.,  held  that  the  prisoner  ought  to  explain  how  he  came  by  the  property. 
"  The  length  of  time,"  said  that  learned  judge,  "  is  to  be  considered  with  reference 
to  the  nature  of  the  articles  which  are  stolen.  If  they  were  such  as  pass  from  hand 
to  hand  readily,  two  months  would  be  a  long  time;  but  here  that  is  not  so."  R.  v. 
Partridge,  7  C.  &  P.  551 :  32  E.  C.  L.  R.  But  Parke,  B.,  directed  an  acquittal 
where  the  only  evidence  against  the  prisoner  was  that  certain  tools  had  been  traced  to 
his  possession,  three  months  after  their  loss:  R.  v.  Adams,  3  C.  &  P.  160 :  14  E.  C. 
L.  R. ;  and  Maule  J.,  did  the  same,  where  a  horse,  alleged  to  have  been  stolen,  was 
not  traced  to  the  possession  of  the  prisoner  until  six  months  from  the  date  of  the 
robbery.    R.  v.  Cooper,  3  C.  &  Kir.  318. 

What  the  person  found  in  possession  of  stolen  property  is  called  upon  to  do  is,  to 
account  for  how  he  came  by  it.  In  R.  v.  Crowhurst,  1  C.  &  K.  370  :  47  E.  C.  L.  R., 
the  prisoner  was  indicted  for  stealing  a  piece  of  wood  ;  upon  the  piece  of  wood  being 
found  by  the  police  constable  in  the  prisoner's  shop  about  five  days  after  it  was  lost, 
he  stated  that  he  bought  it  of  a  man  named  Nash,  who  lived  about  two  miles  off. 
Nash  was  not  called  as  a  witness  for  the  prosecution,  and  no  witness  was  called  by 
the  prisoner.  Alderson,  B.,  said  to  the  jury,  "In  cases  of  this  nature  you  should 
take  it  as  a  general  principle  that,  when  a  man  in  whose  possession  stolen  property  is 
found  gives  a  reasonable  account  of  how  he  came  by  it,  as  by  telling  the  name  of  the 
person  from  whom  he  received  it,  and  who  is  known  to  be  a  real  person,  it  is  incum- 
bent on  the  prosecutor  to  show  that  the  account  is  false ;  but  if  the  account  given  by 
the  prisoner  be  unreasonable  or  improbable  on  the  face  of  it,  the  onus  of  proving  its 
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truth  lies  on  the  prisoner."  It  appears,  therefore,  that  the  learned  judge  thouo;ht 
that  in  this  case  the  prisoner's  account  was  sufficiently  reasonable  to  shift  the  burden 
of  proof  back  again  on  to  the  prosecutor,  but  the  report  does  not  state  whether  or 
not  the  case  was  left  to  the  consideration  of  the  jury.  In  R.  v.  Wilson,  26  L.  J., 
M.  C.  45,  the  prisoner  was  indicted  for  stealing  some  articles  of  dress.  It  was  proved 
that  the  property  was  stolen,and  sold  by  the  prisoner.  The  prisoner  on  being  appre- 
hended said,  that  0.  and  D.  brought  them  to  his  bouse  and  that  he  sold  them.  In 
consequence  of  this  C.  and  D.  were  apprehended,  and  C.  was  tried  and  convicted  for 
stealing  other  articles  taken  from  the  prosecutor's  house  at  the  same  time  as  the  articles 
in  question;  D.  was  discharged.  The  constable  made  inquiries  as  to  the  statement 
made  by  the  prisoner  of  how  he  came  by  the  goods,  but  no  evidence  of  what  trans- 
pired on  such  inquiries  was  received,  being  objected  to  by  the  prisoner's  counsel. 
Neither  C.  nor  D.  were  called  as  witnesses  for  the  prosecution,  and  no  witness  was 
called  by  the  prisoner.  The  jury  found  the  prisoner  guilty,  and  t.he  conviction  was 
upheld  by  the  Court  of  Criminal  Appeal,  upon  the  ground,  as  stated  by  Pollock,  C.  B., 
that  there  was  some  evidence  for  the  jury  upon  which  the  prisoner  might  be  convicted. 

"If  a  horse  be  stolen  from  A.,"  says  Lord  Hale,  "and  the  same  day  B.  be  found 
upon  him,  it  is  a  strong  presumption  that  B.  stole  him ;  yet  I  do  remember,  before  a 
very  learned  and  wary  judge,  in  such  an  instance,  B.  was  condemned  and  executed  at 
Oxford  assizes;  and  yet,  within  two  assizes  after,  C,  *being  apprehended  for  [*21] 
another  robbery,  upon  his  judgment  and  e.secution,  confessed  he  was  the  man  that  stole 
the  horse,  and  being  closely  pursued,  desired  B.,  a  stranger,  to  walk  his  horse  for  him, 
while  he  turned  aside  upon  a  necessary  occasion  and  escaped,  and  B.  was  apprehended 
with  the  horse,  and  died  innocently."  2  Hale  P.  C.  289.  The  following  remarks 
by  Mr.  East  on  this  subject  are  well  deserving  of  attention.  "  It  has  been  stated 
before  that  the  person  in  whose  possession  stolen  goods  ai'e  found  must  account  how 
he  came  by  them,  otherwise  he  may  be  presumed  to  be  the  thief;  and  it  is  a  common 
mode  of  defence,  to  state  a  delivery  by  a  person  unknown,  and  of  whom  no  evidence 
is  given ;  little  or  no  reliance  can  consequently  be  had  upon  it.  Yet  cases  of  that 
sort  have  been  known  to  happen,  where  persons  really  innocent  have  suffered  under 
such  a  presumption  ;  and,  therefore,  when  this  excuse  is  urged,  it  is  a  matter  of  no 
little  weight  to  consider  how  far  the  conduct  of  the  prisoner  has  tallied  with  his 
defence,  from  the  time  when  the  goods  might  be  presumed  to  have  first  come  into 
his  possession."    2  East,  P.  C.  665. 

The  irreparable  nature  of  the  sentence  of  death  which  so  frequently  followed  con- 
viction in  former  days  perhaps  tended  to  increase  the  anxiety  which  both  these 
learned  persons  evince  on  the  subject  of  presumptive  evidence. (1) 

(1)  Pennsylvania  v.  Myers,  Addison,  320  ;  State  v.  Jenkins,  2  Tyler,  379. 

The  presumption  that  he,  who  is  found  in  possession  of  stolen  goods  recently  after  the  theft  was 
committed  is  himself  the  thief,  applies  07iiy,  when  this  possession  is  of  a  kind  which  manifests  that 
the  stolen  goods  never  came  to  the  possessor  61/  his  own  act,  or  at  all  events,  with  his  undoubted 
concurrence.  State  v.  Smith,  2  Iredell's  N.  C.  L.iw  Reps.  412.  Thus  where  the  defendant  and  two 
of  his  sons  were  indicted  for  stealing  tobacco,  which  had  been  stolen  in  the  night,  was  found  next 
day  in  an  outhouse  of  defendant,  occupied  by  one  of  his  negroes,  and  in  which  the  defendant  kept 
tobacco  of  his  own,  and  the  tobacco  so  found  was  claimed  by  him  as  his  own,  though  proved  to  be 
the  tobacco  that  had  been  stolen;  held  that  it  was  error  in  the  judge  to  charge  the  jury  "that  the 
possession  of  the  stolen  tobacco  found  on  defendant,  raised  in  law  a  strong  presumption  of  his  guilt." 
Ibid.  The  possession  of  a  stolen  thing  is  evidence  to  some  extent  against  the  possessor  of  a  taking 
by  him.  Ordinarily,  it  is  stronger  or  weaker  in  proportion  to  the  period  intervening  between  the 
stealing  and  the  finding  in  possession  of  the  accused ;  and  after  the  lapse  of  a  considerable  time, 
before  a  possession  is  shown  in  the  accused,  the  law  does  not  infer  his  guilt.  State  v.  Williams,  9  N. 
Carolina,  140. 

The  accused,  even  when  the  stolen  goods  are  found  in  his  possession  and  under  his  control  within 
a  short  time  after  the  larceny  is  committed,  and  a  presumption  of  guilt  is  raised,  is  not  bound  to 
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Presumption  of  guilt  arising  from  the  possession  of  property  in  other  cases!\  There 
are  cases  in  which  the  possession  of  property  carries  with  it  the  presumption  of  guilt, 
although  the  property  has  not  been  stolen  ;  mostly  cases  where  the  property  itself 
carries  with  it  indications  of  a  criminal  act.  Instances  of  cases  in  which  such  a 
presumption  is  drawn  are  the  possession  of  filings  or  clippings  of  gold  or  silver  coin, 
of  more  than  five  pieces  of  foreign  counterfeit  coin,  of  coining  tools  (see  24  &  25 
Vict.  c.  99),  the  possession  of  instruments  or  paper  for  forging  exchequer  bills  and 
bank-notes  (see  24  and  25  Vict.  c.  98),  the  possession  of  deer,  or  implements  for 
taking  deer,  of  implements  for  hou.sebreaking,  of  goods  belonging  to  ships  wrecked 
or  stranded  (see  24  &  25  Vict.,  c.  96),  the  possession  of  naval  and  military  stores 
(see  9  &  10  Will.  3,  c.  41,  and  other  acts).  These  presumptions  will  be  discussed 
under  the  headings  of  the  principal  offences  to  which  they  relate. 

Presumption  of  mrtlice.]  Much  of  the  difiiculty  connected  with  this  subject  will 
be  removed  by  considering  what  malice  is  in  the  legal  sense  of  the  term.  "Malice 
in  its  legal  sense  denotes  a  wrongful  act  done  intentionally  without  just  cause  or 
excuse."  Per  Littledale,  J.,  in  McPherson  v.  Daniels,  10  B.  &  C.  272  :  21  E.  C. 
L.  R.  "  We  must  settle  what  is  meant  by  the  term  '  malice,'  "  said  Best,  J.,  in  R. 
V.  Harvey,  2  B.  &  C.  268  :  9  E.  C.  L.  R. ;  the  legal  import  of  this  term  differs 
from  its  acceptation  in  ordinary  conversation.  It  is  riot,  as  in  ordinary  speech,  only 
an  expression  of  hatred  and  ill-will  to  an  individual,  but  means  any  wicked  or  mis- 
chievous intention  of  the  mind.  Thus  in  the  crime  of  murder,  which  is  always 
stated  in  the  indictment  to  be  committed  with  malice  aforethought,  it  is  not  necessary 
in  support  of  such  indictment  to  show  that  the  prisoner  had  any  enmity  to  the  de- 
ceased ;  nor  would  proof  of  absence  of  ill-will  furnish  the  accused  with  any  defence, 
when  it  is  proved  that  the  act  of  killing  was  intentional  and  done  without  any  justifi- 
able cause. 

[*22]  All,  therefore,  that  is  meant  by  the  presumption  of  malice  is  that  *when  a 
man  commits  an  unlawful  act,  unaccompanied  by  any  circumstances  justifying  its 
commission,  it  is  presumed  that  he  has  acted  advisedly  and  with  an  intent  to  produce 
the  natural  consequences  of  such  an  act.  Thus  in  R.  v.  Dixon,  3  M.  &  S.  11,  upon 
an  indictment  against  the  defendant,  who  was  employed  to  make  bread  for  a  military 
asylum,  for  delivering  bread  made  from  unwholesome  materials,  it  was  held  to  be 
unnecessary  to  allege  in  the  indictment,  and  therefore,  of  course,  unnecessary  to 
prove  that  the  defendant  intended  to  injure  the  health  of  any  one,  as  that  was  an 
inference  of  law  arising  from  the  doing  of  the  act.  Where  a  man  was  convicted  of 
setting  fire  to  a  mill,  with  intent  to  injure  the  occupiers  thereof,  a  doubt  occurred, 
under  the  words  of  the  43  Geo.  3,  c.  58,  whether  an  intent  to  injure  or  defraud  some 
person  ought  not  to  be  proved  ;  or  at  least  some  fact  from  which  such  intention  could 
be  inferred,  beyond  the  mere  act  of  setting  the  mill  on  fire;  but  the  judges  were  of 
opinion  that  a  person  who  does  an  act  wilfully  necessarily  intends  that  which  must 
be  the  consequence  of  the  act,  viz.,  injury  to  the  owner  of  the  mill  burned.  R.  v. 
Farrington,  Russ.  &  Ry.  207.  And  in  R.  v.  Philp,  1  Mood.  C.  C.  263,  where  a  part 
owner  of  a  ship  was  indicted  for  setting  fire  to  it  with  intent  to  prejudice  his  co- 
owners,  it  was  held  that  the  intent  to  prejudice  was  implied  by  the  act,  and  that  no 
proof  of  the  intent  was,  therefore,  necessary. 

Presumption  of  intent  to  defraud.']     This  presumption  is  very  similar  to  that  of 

show  to  the  reasonable  satisfaction  of  the  jury  that  he  became  possessed  of  them  otherwise  than  by 
stealing;  the  evidpnce  may  fall  far  short  of  establishing  that,  and  yet  create  in  the  minds  of  the 
jury  a  reasonable  doubt  of  his  guilt.    State  v.  Merrick,  19  Maine,  398. 
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malice ;  it  is  always  made  whenever  the  natural  consequence  of  the  act  is  to  de- 
fraud, and  no  proof  is  necessary  that  such  was  the  intention  of  the  prisoner.  The 
only  cases  which  have  arisen  upon  this  head  of  presumption  relate  to  forgery  and 
arson,  with  respect  to  which  the  law  has  been  somewhat  modified  by  statute;  it  is 
therefore  considered  more  convenient  to  discuss  it  in  the  chapter  relating  to  those 
classes  of  oflfences. 
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General  nature  of  hearsay  evidence.']  Kvidence  of  facts  with  which  the  witne.ss 
is  not  acquainted  of  his  own  knowledge,  but  which  he  merely  states  from  the  rela- 
tion of  others,  is  inadmissible  upon  two  grounds.  First,  that  the  party  originally 
stating  the  facts  does  not  make  the  statement  under  the  sanction  of  an  oath ;  and 
secondly,  that  the  party  against  whom  the  evidence  is  offered  would  lose  the  oppor- 
tunity of  examining  into  the  means  of  knowledge  of  the  party  making  the  statement. 
A  less  ambiguous  term  by  which  to  describe  this  species  of  evidence  is  second-hand 
evidence. 

Evidence  to  explain  the  nature  of  the  transaction.]  The  term  hearsay  evidence  is 
frequently  applied  to  that  which  is  really  not  so  in  the  sense  in  which  that  term  is 
generally  used.  Thus  where  the  inquiry  is  into  the  nature  and  character  of  a  certain 
transaction,  not  only  what  was  done,  but  also  what  was  said  by  those  present  during 
the  continuance  of  the  transaction  is  admissible ;  and  this  is  sometimes  represented 
as  an  exception  to  the  rule  which  excludes  hearsay  evidence.  But  this  is  not  hear- 
say evidence  ;  it  is  original  evidence  of  the  most  important  and  unexceptionable  kind. 
In  this  case,  it  is  *not  a  secondhand  relation  of  facts  which  is  received,  but  [*24] 
the  declarations  of  the  parties  to  the  facts  themselves,  or  of  others  connected  with 
them  in  the  transaction,  which  are  admitted  for  the  purpose  of  illustrating  its  pecu- 
liar character  and  circumstances.  Thus  it  has  been  held  on  a  prosecution  for  high 
treason,  that  the  cry  of  the  mob  who  accompanied  the  prisoner,  may  be  received  in 
evidence  as  part  of  the  transaction.  R.  v.  Lord  George  Gordon,  21  How.  St.  Tr. 
534 ;  Kest  Ev.  572 ;  R.  v.  Damaru,  Fost.  Or.  Law,  213  ;  15  How.  St.  Tr.  522.  See 
also  Crouch  v.  The  Great  Western  Railway  Company,  1  Q.  B.  51  :  41  E.  C.  L.  R.; 
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K.  V.  Hall,  8  C.  &  P.  358  :  34  E.  C.  L.  E. ;  Doe  v.  Hardy,  1  Moo.  &  Rob.  525 
This  evidence  must  not  be  confounded  with  evidence  of  what  is  said  by  the  accused 
party  hinjself,  which  is  always  capable  of  being  received  on  another  ground,  namely, 
as  an  admission.     See  tit.  Confessions. (1) 

(1)  Where  evidence  of  an  act  done  by  a  party  is  admissible,  his  declarations  made  at  the  time, 
having  a  tendency  to  elucidate  or  give  a  character  to  the  act,  and  which  may  derive  a  degree  of 
credit  from  the  act  itself,  are  also  admissible  as  part  of  the  res  ffestce.  Sessions  v.  Little,  9  N,  H.  271. 

There  are  some  cases  in  which  the  declarations  of  a  prisoner  are  admitted  in  his  favor,  mainly 
upon  the  principle  of  being  part  of  the  res  gestcB ;  as  to  account  for  his  silence  where  that  silence 
would  operate  ngainst  him.  United  States  v.  Craig,  4  Wash.  C.  C.  Kep.  729.  So  to  explain  and  re- 
concile his  conduct.  State  v.  Ridgely,  2  Har.  &  McHen.  120  ;  Robetaille's  case,  5  Rogers,  171.  See 
Tomkins  v.  Saltmarsh,  14  Serg.  &  R.  275. 

Where  a  prisoner  indicted  for  murder  has  produced  evidence  of  declarations  by  the  deceased,  with 
a  view  to  raise  the  presumption  that  he  committed  suicide,  it  is  competent  for  the  State  to  give  in 
evidence  the  reasons  assigned  by  him  for  his  declaration.  State  v.  Crank,  2  Bailey,  66.  See  Little 
V.  Lebby,  2  Greenl.  242;  Kimball  v.  Morrell,  4  Greenl.  368;  Gorham  v.  Canton,  5  Id.  266;  State 
v.  Powell.  2  Halst.  244  ;  Bennet  v.  Hethington,  16  Serg.  &  R.  193. 

When  the  state  of  mind,  sentiment,  or  disposition  of  a  person  at  a  given  period  become  pertinent 
topics  of  inquiry,  his  declarations  and  conversations,  being  part  of  the  res  gest<B,  may  be  resorted  to. 
Bartholemy  v.  The  Rei)ple,  2  Hill,  248. 

It  is  not  competent  for  a  prisoner  indicted  for  murder  to  give  in  evidence  his  own  account  of  the 
transaction  related  immediately  after  it  occurred,  though  no  third  person  was  present  when  the 
homicide  was  committed.    State  v.  Tilly,  3  Iredell's  N.  C.  Law  Rep.  424. 

On  the  trial  of  a  party  who  is  indicted  for  knowingly  having  in  his  possession  an  instrument 
adiipted  and  designed  for  coining  or  making  counterfeit  coin,  with  intent  to  use  it  or  cause  or  perniit 
it  to  be  used  in  coining  or  making  such  coin,  he  cannot  give  in  evidence  his  declarations  to  an  arti- 
ficer, at  the  time  be  employed  him  to  make  such  instrument,  as  to  the  purposes  for  which  he  wished 
it  to  be  made.    Commonwealth  v.  Kent,  6  Metcalf,  583. 

Semhlfi,  in  a  criminal  prosecution  for  damages,  mere  naked  admissions  made  by  the  party  libelled 
are  in  general  incompetent  evidence  against  the  people,  even  to  establish  facts  tending  to  a  justifica- 
tion ;  otherwise  as  to  conversations  or  declarations  which  are  part  of  the  res  gestm.  Bartholemy  v. 
The  People,  2  Hill,  249.  The  declaration  of  a  person,  who  is  wounded  and  bleeding,  that  the  defend- 
ant has  stabbed  her,  made  immediately  after  the  occurrence,  though  with  such  an  interval  of  time 
as  to  allow  her  to  go  from  her  own  room  up  stairs  into  another  room,  is  admissible  in  evidence  after 
her  death,  as  a  part  of  the  res  gestm.    Commonwealth  v.  Pike,  3  Cashing,  181. 

On  an  indictment  for  a  misdemeanor  the  declarations  of  the  defendant  were  held  admissible  in  evi- 
dence when  they  accompanied,  explained,  and  characterized  the  acts  charged.  The  State  v.  Huntly, 
3  Iredell,  418.  Whenever  the  bodily  or  mental  feelings  of  an  individual  at  a  particular  time  are 
material  to  be  proved,  the  expression  of  such  feelings,  made  at  or  soon  before  that  time,  is  evi- 
dence— of  course  subject  to  be  weighed  by  the  jury.    Roulhao  v.  White,  9  North  Carolina,  63. 

The  declarations  of  a  party  are  admissible  in  his  favor  when  they  are  so  connected  with  some 
material  act  as  to  explain  or  qualify  it,  or  show  the  intent  with  which  it  was  done.  Russell  v.  Fris- 
bie,  19  Conn.  205. 

In  an  indictment  for  larceny,  declarations  at  the  time  of  his  arrest  by  the  prisoner  as  to  his  claim  of 
ownership  to  the  property  taken,  are  not  admissible  in  evidence.    The  State  v.  Wisdom,  8  Port.  511. 

The  declarations  of  third  persons  are  not  admissible  in  evidence  as  part  of  the  res  gestce,  unless 
they  in  some  way  elucidate  or  tend  to  give  a  character  to  the  act  which  they  accompany,  or  may  derive 
a  degree  of  credit  from  the  fact  itself.  If  they  can  have  no  effect  upon  the  act  done,  and  derive  no 
credit  from  it,  but  depend  for  their  effect  upon  the  credit  of  the  party  who  makes  them,  they  are 
not  admissible  merely  because  they  have  some  connection  with  the  act  or  relate  to  it.  Woods  v. 
Banks,  14  N.  Hamp.  101. 

.  When  an  act  of  a  party  is  admissible  in  evidence,  his  declarations,  at  the  time,  explanatory  of 
that  act,  are  also  admissible,  as  a  part  of  the  res  gesta.  Wetmore  v.  Mell,  1  Ohio,  26  :  Dawson  v. 
Hall,  2  Michigan,  390.  ' 

To  make  declarations  a  part  of  the  res  gestce  they  must  be  contemporaneous  with  the  main  fact — 
not  however  precisely  concurrent  in  point  of  time.  If  they  spring  out  of  the  transaction,  elucidate 
it,  are  voluntary  and  spontaneous,  and  made  at  a  time  so  near  to  it  as  reasonably  to  preclude  the 
idea  of  deliberate  design,  they  are  then  to  be  regarded  as  contemporaneous.  Mitcham  v.  The  State, 
11  Georgia,  615  ;  Handy  v.  Johnson,  5  Maryland,  450. 

Representations  made  by  a  sick  person  to  a  medical  attendant  as  to  his  symptoms,  are  admissible. 
Johnson  v.  The  State,  17  Alabama,  618. 

Any  evidence  giving  an  account  of  the  acts  of  the  accused  on  the  day  of  the  murder,  is  competent 
against  him,    Campbell  v.  The  State,  23  Alabama,  44, 

What  declarations  are  part  of  the  res  gestts  cannot  be  determined  by  any  precise  general  rule,  but 
only  upon  consideration  of  all  the  circumstances  of  each  case.    Meek  v.  Perry,  36  Mississippi,  190. 

In  a  murder  case,  the  declarations  of  the  murdered  man  charging  the  defendant  with  the  murder 
when  brought  with  others  into  his  presence,  are  admissible,  not  as  dying  declarations,  but  as  part 
of  the  circumstances  relating  to  the  conduct  of  the  accused  when  first  charged  with  the  crime.  The 
State  V.  Nash,  10  Iowa,  81. 

The  rule  that  declarations  of  a  party  at  the  time  of  doing  an  act  which  is  legal  evidence,  are 
admissible  as  parts  of  the  res  gestce,  does  not  apply  so  as  to  admit,  as  against  third  persons,  declara- 
tions of  a  past  fact,  having  the  effect  of  criminating  the  latter.  The  People  v.  Simouds  19  Califor- 
nia, 275. 
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Evidence  of  complaint  in  case  of  rape.]  The  evidence  which  is  almost  always 
given  in  cases  of  rape  that  the  woman  made  a  complaint  of  having  been  violated,  is 
not  hearsay,  but  original  evidence  of  a  fact,  which  is  most  important,  and  which  can- 
not be  ascertained  in  any  other  way.  There  seems  indeed  to  have  been  at  one  time 
some  obscurity  about  the  extent  to  which  this  inquiry  could  be  pursued,  and,  of 
course,  if  the  investigation  were  not  confined  to  the  mere  fact  itself  that  this  particu- 
lar complaint  was  made,  the  evidence  would  be  secondhand,  and  open  to  all  the 
objections  of  that  species  of  evidence.  It  will,  perhaps,  be  convenient  to  examine 
the  cases  in  this  place.  In  R.  v.  Brazier,  1  East,  P.  C.  444,  the  prisoner  was 
charged  with  assaulting  a  child  of  five  years  old,  with  intent  to  ravish  her.  The 
child  was  not  tendered  as  a  witness,  but  evidence  was  given  of  her  complaint,  and  of 
the  particulars  of  it.  The  subject  was  twice  discussed  by  the  judges:  on  the  first 
occasion,  all  except  Grould  and  Willes,  JJ.,  thought  the  evidence  inadmissible  ;  these 
two  judges  held  that  the  presumption  of  law  as  to  the  incompetence  of  the  child 
was  conclusive,  and  that  the  evidence  was  admissible  on  that  ground ;  and  Buller,  J., 
held  the  same,  if  by  law  the  child  could  not  be  examined  upon  oath,  about  which  he 
doubted.  On  the  second  occasion,  however,  all  the  judges  being  assembled,  unani- 
,mously  were  of  opinion  that  the  child  ought  to  have  been  tendered  as  a  witness,  and, 
if  found  to  be  competent,  examined ;  and  that,  consequently,  the  evidence  of  her 
statement  ought  not  to  have  been  received.  "  It  does  not,  however,"  adds  the 
author,  "  appear  to  have  been  denied  by  any  in  the  above  case  that  the  fact  of  the 
child's  having  complained  of  the  injury  recently  after  it  was  received  is  confirmatory 
evidence."  This  case  is  wrongly  quoted  all  through  the  books.  In  R.  v.  Clarke,  2 
Stark.  N.  P.  C.  242 :  3  E.  C.  L.  R ,  it  was  ruled  by  Holroyd,  J.,  that  the  particu- 
lars of  the  complaint  could  not  be  given  in  evidence.  In  R.  v.  Webber,  2  Moo.  &  R. 
212,  Parke,  B.,  seemed  to  think,  that  because  the  counsel  for  the  defence  could  on 
cross-examination  elicit  the  particulars  of  the  statement,  that  it  would  be  better  to  per- 
mit the  evidence  to  be  given  at  once  in  chief    But  the  reasoning  seems  in  no  way  con- 

The  exclamation  or  declarations  of  the  prisoner  at  the  time  of  the  crime.  Mitcham  v.  The  State, 
2  Georgia,  615.  So  silence  is  a  fact,  but  to  be  weighed  with  great  caution.  Johnson  v.  The  State, 
17  Alabama,  618. 

Declarations  of  the  prisoner,  unless  part  of  the  res  gesttE,  are  inadmissible  in  his  behalf.  Tipper  v. 
The  Commonwealth,  1  Metcalfe  (Kent),  6  j  Dickes  v.  The  State,  11  Indiana,  557. 

The  acts  or  declarations  of  the  prisoner  are  not  admissible  evidence  for  him,  unless  they  occurred 
within  the  period  covered  by  the  criminating  evidence,  or  tend  in  some  way  to  explain  some  fact  or 
circumstance  proved  against  him,  or  to  impair  or  destroy  the  force  of  some  evidence  for  the  prosecu- 
tion.   Chancy  v. -The  State,  31  Alabama,  342. 

In  a  trial  for  murder,  it  is  competent  for  the  defendant  to  prove  how  he  was  employed  at  the  time 
he  met  with  the  person  he  is  charged  to  have  killed,  and  what  was  his  conduct  a  short  time  before 
the  affray  which  resulted  in  the  killing.    Stewart  v.  The  State,  19  Ohio,  302. 

In  proceedings  for  assault  with  intent  to  kill,  the  evidence  tended  to  show  that  defendant  was 
assaulted  by  the  injured  party  and  several  others  :"  held  that  declarations  of  these  persons  made  at 
the  time  of  the  assault,  illustrative  of  its  object  and  motive,  were  admissible  in  evidence  as  part  of 
the  res  gestcB.  The  People  v.  Roach,  17  California,  297. 

A  declaration  made  by  the  accused,  on  the  day  of  the  crime,  explaining  how  blood  oame  upon  his 
hands,  is  not  admissible  as  part  of  the  res  gestae,    Scaggs  v.  The  State,  8  Smedes  <fc  Marshall,  722. 

For  the  purpose  of  proving  a  bargain  and  sale,  the  declarations  of  the  parties  thereto  at  the  time, 
are  a  part  of  the  res  gesta,  and  competent  to  rebut  the  presumption  arising  from  the  possession  of 
stolen  property.  Leggett  v.  The  State,  15  Griswold,  283. 

On  the  trial  of  a  defendant  indicted  for  knowingly  having  in  his  possession  an  instrument  adapted 
and  designed  for  coining,  or  making  counterfeit  coin,  it  was  held  that  he  could  not  give  in  evidence 
his  own  declarations  to  an  artificer,  at  the  time  he  employed  him  to  make  such  instrument,  as  to 
the  purposes  for  which  he  wished  it  to  be  made.    Commonwealth  v.  Kent,  6  Metcalf.  221. 

When  one  is  indicted  for  murder,  he  cannot  give  in  evidence  his  own  conversations,  had  after 
going  half  a  mile  from  the  place  of  murder.    Gardner  v.  The  People,  3  Scammon,  83. 

Although  the  declarations  or  admissions  of  a  party  are  evidence  against  himself,  yet  they  do  not 
when  ofiered  justify  him  in  introducing  proof  of  his  counter  declarations  made  at  a  different  time, 
unless  the  latter  form  a  part  of  the  res  gestcs.   Roberts  v.  Trawick,  22  Alabama,  490.    - 

See  generally,  Kirby  v.  The  State,  7  Yerger,  259  ;  Evans  v.  Jones,  8  Ibid.  461  ;  Lund  v.  Tyngs- 
borougb,  9  Gushing,  36 ;  Cornelius  v.  The  State,  7  English,  782. 
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elusive  ;  for  not  only  would  the  rules  of  evidence  be  thereby  unnecessarily  infringed, 
but  it  is  obvious  that,  from  the  relation  in  which  the  woman  who  is  said  to  have 
been  violated  stands  to  the  prisoner,  there  can  be  no  danger  in  allowing  him  to  take 
advantage  of  any  statements  by  her  which  make  in  his  favor;  those  statements  stand- 
ing, in  fact,  in  the  place  of  admissions.  In  K.  v.  Megson,  9  C.  &  P.  420  :  38  E.  C. 
[*'25]  L.  R.,  where  *the  prosecutrix  had  died  before  the  trial,  and  without  her  depo- 
sition having  been  taken,  Rolfe,  B.,  received  evidence  (the  prisoner's  counsel  not 
objecting)  that  she  had  made  a  complaint,  on  her  return  home,  of  an  outrage  having 
been  committed  upon  her,  but  held  that  the  particulars  of  such  complaint  were  not 
admissible.  In  a  case  where  the  prosecutrix  was  called,  but  did -not  appear,  and  it 
was  objected  on  the  part  of  the  prisoners  that  evidence  of  recent  complaint  is  receiva- 
ble only  to  confirm  the  prosecutrix's  story,  and  that  as  her  evidence  was  not  before 
the  jury  it  could  not  be  confirmed,  Parke,  B.,  rejected  evidence  of  the  prosecutrix 
having  made  a  complaint.  R.  v.  Guttridge,  9  C.  &  P.  471 :  38  E.  C.  L.  R.  In 
R.  V.  Osborne,  Car.  &  M.  622  :  41  E.  C.  L.  R.,  the  counsel  for  the  prosecution  pro- 
posed to  ask  whose  name  was  mentioned  in  the  complaint,  which  Cresswell,  J.,  of 
course  refused  to  permit.  In  that  case  the  question  whether  a  name  was  mentioned 
was  admitted  by  the  counsel  for  the  prisoner  to  be  unobjectionable,  but  it  seems  to 
be  clearly  out  of  the  strict  line.  In  R.  v.  Nicholas,  2  C.  &  K.  246  :  61  E.  C.  L.  R., 
the  rape  was  on  a  child  of  ten  years  old,  who  was  considered  an  incompetent  witness, 
and  the  aunt  was  called,  and  was  asked  whether  the  child  made  any  statement  to 
her;  she  replied  in  the  affirmative,  and  it  was  then  proposed  by  the  counsel  for  the 
prosecution  to  ask  her  the  particulars  of  the  statement,  which  Pollock,  C.  B.,  refused. 
It  does  not  appear  from  the  report  that  the  evidence  of  the  fact  of  complaint  was 
objected  to,  though  R.  v.  Guttridge,  nhi  supra,  was  referred  to  in  the  course  of  the 
discussion. 

It  thus  appears  that  these  cases  are  unanimous,  that  where  the  person  who  makes 
the  complaint  is  called  as  a  witness  and  is  competent,  the  fact  that  the  complaint  was 
made,  and  the  bare  nature  of  it,  may  be  given  in  evidence.  Where  the  person  who 
makes  the  complaint  is  not  called  as  a  witness,  or,  on  being  called,  is  found  to  be  in- 
competent, the  decisions  are  somewhat  conflicting.  On  the  one  hand  it  has  been 
sought  in  this  case  to  introduce  the  whole  statement;  on  the  other,  attempts  have 
been  made  to  exclude,  under  these  circumstances,  all  evidence  about  the  statement 
whatever.  Both  contentions  have  some  countenance  of  authority,  but  it  is  conceived 
that  neither  is  strictly  accurate ;  the  true  rule  being,  as  is  submitted,  to  admit  evi- 
dence of  the  fact  of  complaint  in  all  cases,  and  in  no  case  to  admit  anything  more. 
The  evidence,  when  restricted  to  this  extent,  is  not  hearsay,  but,  in  the  strictest 
sense,  original  evidence;  when,  however,  these  limits  are  exceeded,  it  becomes  hear- 
say in  a  very  objectionable  form.  There  is  every  reason,  therefore,  why  it  should  be 
admitted  to  the  extent  indicated,  and  none  why  it  should  be  admitted  any  further. 

Evidence  of  complaint  in  other  cases.]  The  same  rule  applies  to  other  cases  as  to 
rape;  namely,  that  where  a  person  has  been  in  any  way  outraged,  the  fact  that  this 
person  made  a  complaint  is  good  evidence,  both  relevant  and  admissible.  Thus,  in 
R.  V.  Wink,  6  C.  &  P.  397:  25  E.  C.  L.  R.,  upon  an  indictment  for  robbery,  evi- 
dence was  given  (without  objection)  by  the  prosecutor,  that  he  made  a  complaint  the 
next  morning  to  a  constable.  He  also  stated  (no  objection  being  made)  that  he 
mentioned  the  name  of  a  person,  as  the  name  of  one  of  the  persons  who  had 
robbed  him,  but  this  seems  objectionable.  The  counsel  for  the  prosecution  then  pro- 
posed to  ask  whose  name  was  mentioned,  but  Patteson,  J.,  refused  to  permit  it,  adding, 
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•'  but,  when  you  examine  the  constable,  you  may  ask  him,  whether,  in  *con-  [*26] 
sequence  of  the  prosecutor  mentioning  a  name  to  him,  he  went  in  search  of  any  per- 
son, and,  if  he  did,  who  that  ^person  was."  Cresswell,  J.,  in  the  case  of  E.  v.  Os- 
borne, Car.  &  M.  622 :  41  E.  C.  L.  R.,  objects  to  the  latter  part  of  this  dictum;  but 
the  questions  suggested  are  certainlj  very  common,  and  rarely  objected  to,  and,  in- 
deed, they  hardly  seem  objectionable.  On  an  indictment  for  shooting  at  the  prose- 
cutor, Patteson,  J.,  held  that  evidence  was  admissible  to  show  that  the  prosecutor, 
immediately  after  the  injury,  had  made  communication  of  the  fact  to  another,  but 
that  the  particulars  could  not  be  given  in  evidence.  R.  v.  Ridsdale,  York  Spring 
Assizes,  1837  ;  Stark,  Ev.  469  n. 

There  is  a  case  of  R.  v.  Foster,  6  C.  &  P.  325 :  25  E.  C.  L.  R.,  in  which  the 
prisoner  was  charged  with  manslaughter.  A  wagoner  was  called,  who  stated  that 
immediately  after  the  accident  he  went  up  to  the  deceased,  and  asked  him  what  was 
the  matter.  It  was  objected  that  the  reply  of  the  deceased,  which  went  to  explain 
the  cause  of  the  accident,  was  not  evidence,  but  Gurney,  B.,  said  that  it  was  the  best 
possible  testimony  that,  under  the  circumstances,  could  be  adduced,  to  show  what  it  was 
that  had  knocked  the  deceased  down;  and  he  added  that  the  case  of  Aveson  v.  Lord 
Kinnaird,  infra,  bore  strongly  upon  the  point.  A  somewhat  similar  case  is  that  of 
Thompson  et  ux.  v.  Trevanion,  Skin.  402,  where,  in  an  action  for  an  assault  upon 
the  wife.  Holt,  C.  J.,  allowed  what  the  wife  said  "  immediate  upon  the  hurt  received, 
and  before  that  she  had  time  to  devise  and  contrive  anything  for  her  own  advantage," 
to  be  given  in  evidence. 

These  two  cases  are  difficult  to  reconcile  with  established  principles.  It  is  to  be 
observed  that  both  extend  to  the  particulars  of  what  was  said,  and  though  they  were 
both  made  in  close  proximity  to  the  event  to  which  they  profess  to  relate,  it  seems 
very  questionable  indeed  whether  that  ground  alone,  as  is  presumed  by  Lord  Holt,  is 
sufficient  to  render  them  admissible.  In  R.  v.  Foster  there  Wiis  the  additional  cir- 
cumstance that  the  person  who  made  the  statement  was  dead ;  but  it  seems  to  require 
much  consideration  whether,  as  a  general  rule,  the  statements  of  a  deceased  person 
as  to  the  circumstances  of  the  injury  which  caused  his  death,  made  immediately 
after  the  injury,  but  not  under  circumstances  which  entitle  them  to  be  considered  as 
dying  declarations,  are  receivable  in  evidence.  (1) 

(1)  Id  a  criminal  trial,  the  introduction  by  the  State  of  a  conversation  between  a  witness  and  de- 
fendant, which  contained  no  confessions  by  the  latter,  and  was  otherwise  irrelevant,  will  not  war- 
rant ttie  ad-mission  of  a  paper  produced  and  read  at  the  interview  by  the  defendant.  The  introduc- 
tion of  immaterial  testimony  on  one  side,  does  not  justify  the  admission  of  illegal  testimony  on  the 
other.    Cook  v.  The  State,  4  Zabriskie,  843, 

If  one  party  offers  incompetent  testimony,  which  is  admitted  without  objection,  the  other  party 
may  introduce  evidence  of  a  like  character,  to  rebut  it.    Herbush  v.  Goodwin,  5  Foster,  452. 

No  subsequent  act  or  declaration  of  one  defendant  is  competent  evidence  against  another,  indicted 
jointly  with  him.    Thompson  v.  The  Commonwealth,  1  Metcalfe  (Ky.),  13. 

Statements  of  the  deceased  before  the  murder,  that  he  was  going  to  the  place  of  the  murder  and 
prisoner  was  to  aocompany  him,  not  made  in  the  presence  of  the  prisoner,  are  not  admissible  against 
him.    Kirby  v.  The  State,  9  Terger,  383. 

Threats  of  other  persons  against  the  deceased,  or  admissions  by  them  that  they  had  committed  the 
crime,  are  only  hearsay,  and  cannot  be  received  in  evidence.  The  State  v.  Duncan,  6  Iredell,  236  ; 
Khea  v.  The  State,  10  Yerger,  2S8. 

A  statement  made  by  the  deceased  at  the  time  of  the  murder,  but  denied  by  the  prisoner,  though 
admissible  as  part  of  the  res  gesla,  is  no  evidence  of  the  truth  of  the  facts  stated.  Haile  v.  The 
State,  1  Swan,  248. 

Threats  by  the  deceased  against  the  accused,  made  to  a  third  person,  not  shown  to  have  been  com- 
municated, are  not  admissible  for  the  defendant.    The  State  v.  Jackson,  17  Mississippi,  544. 

The  admission  against  his  interest,  of  a  deceased  person,  of  an  act  subjecting  him  to  infamy  and 
heavy  penal  consequences,  is  admissible  as  evidence  of  the  fact,  as  between  third  persons.  Coleman 
V.  Frasier,  4  Kichardson,  146. 

Upon  the  trial  of  one  for  murder,  it  is  not  competent  to  prove  the  declarations  of  a  third  person, 
leading  to  the  conclusion  that  he  was  guilty  of  the  murder,  and  not  the  prisoner,  as  evidence  in  ex- 
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Hearsay  evidence — exceptions  as  to  admissibility/  of ."]  Though,  as  a  general  rule, 
hearsay,  or,  as  it  may  more  properly  be  called,  secondhand  evidence  is  inadmissible, 
there  are  a  considerable  number  of  exceptions  to  the  rule,  which  appear  to  be  founded 
partly  on  the  principle  of  necessity  ;  hearsay  being  sometimes  almost  the  only  species 
of  evidence  which  is  available;  and  partly  on  the  statement,  of  which  evidence  is 
given,  having  been  made  under  circumstances  which  render  its  being  false  highly 
improbable.  They  may  be  conveniently  divided  into  the  following  heads:  1.  Evi- 
dence which  has  already  been  given  in  judicial  proceedings,  and  which  cannot  be 
obtained  from  the  original  source.  2.  Statements  contained  in  ancient  documents  on 
the  subject  of  ancient  possession.  3.  Statements  of  deceased  persons  on  questions  of 
pedigree.  4.  Evidence  of  reputation  on  questions  of  public  or  general  right.  5. 
Statements  of  deceased  persons  speaking  against  their  own  interest.  6.  Statements 
of  deceased  persons  making  entries,  &c.,  in  the  regular  course  of  their  duty  or  em- 
ployment. 7.  Statements  having  reference  to  the  health  or  sufferings  of  the  person 
who  makes  them.     8.  Dying  declarations. 

[*27]  '*Ei)idence  which  has  already  been  given  in  Judicial  proceedings.']  This 
subject  will  be  found  discussed  in  the  chapter  on  Depositions. 

Statements  contained  in  ancient  documents  on  the  subject  of  ancient  possession.] 
This  evidence  rarely  occurs  in  criminal  cases.  It  will  be  found  discussed  in  Best 
Ev.  Part  3,  Book  2,  Chap.  3  ;  Tayl.  Ev.  Part  2,  Chaps.  7,  sqq. ;  Stark.  Ev.  Part 
1,  Chap.  3  ;  Ph.'&  Am.  Ev.  Chap   8,  s.  1. 

Statements  of  deceased  persons  on  questions  of  pedigree.]  The  written  or -verbal 
declarations  of  deceased  members  of  a  family  are  admissible  on  questions  of  pedigree. (1) 
Declarations  in  a  family,  descriptions  in  a  will,  incriptions   upon  monuments,  in 

culpation  of  the  prisoner,  if  such  third  person  examined  as  a  witness,  had  implicated  the  prisoner  by 
his  testimony  ;  it  might  have  been  received  for  the  purpose  of  discrediting  hira,  but  is  not  competent 
testimony  to  establish  the  innocence  of  the  prisoner,  by  fixing  the  crime  upon  the  declarant.  Smith 
V.  The  State,  9  Alabama,  990. 

(1)  Douglas  V.  Sanderson,  1  Dall,  118;  Jackson  v.  Cooley,  8  Johns,  128;  (Jray  T.  Goodrich,  7 
Johns.  95.  Hearsay  is  good  to  prove  the  fact  of  death  :  Jackson  v.  Etz,  6  Cowen,  .S14  ;  Pancoast 
V.  Addison,  1  Har.  &  J.  366  ;  see  Jackson  v.  Boneham,  15  Johns.  221) ;  Bwing  v.  Savary,  S  Bibb, 
236;  but  not  the  place  of  birth  :  Wilmington  v.  Burlington,  i  Pick.  174  (see  1  Pick.  247);  Inde- 
pendence V.  Fompton,  4  Halst.  209  ;  Sheam  v.  Clay,  1  Litt.  266  ;  Albertson  v.  Robeson,  1  Dall.  9. 
So  in  a  case  of  pedigree,  hearsay  of  marriage  is  admissible,  but  not  where  it  is  to  be  shown  as  a 
substantive  independent  fact.  Westfield  v.  Warren.  3  Halst.  249.  Hearsay  is  only  admissible 
where  the  fact  is  ancient,  and  no  better  evidence  can  be  obtained.  Briney  v.  Hanse,  3  Marsh.  326. 
And  must  be  confined  to  what  deceased  persons  have  said.  Qervin  v.  Meredith,  2  Car.  Law  Rep. 
635.     As  to  ex  parte  affidavits  made  abroad  or  by  deceased  persons,  see  2  Stark,  on  Ev.  611,  n.  3. 

The  acts  and  declarations  of  the  parties  being  given  in  evidence  on  both  sides,  on  the  question  of 
marriage,  an  advertisement  announcing  their  separation,  and  appearing  in  the  principal  commercial 
newspaper  of  the  place  of  their  residence,  immediately  after  their  separation,  is  part  of  the  res  gestee, 
and  admissible  in  evidence.  Whether  or  not  it  was  inserted  by  the  party,  and  if  it  was,  what  were 
his  motives,  are  questions  of  fact  for  the  jury.    Jewell's  Lessee  v.  Jewell,  1  Howard's  S.  C.  Rep.  219. 

The  age  of  one  member  of  a  family,  may  be  proved  by  information  of  another  member,  derived 
from  family  reputation,  and  declarations  of  a  deceased  mother,  unless  it  appears  that  better  evidence 
is  in  the  power  of  the  party.    Watson  v.  Brewster,  1  Barr,  381. 

The  declarations  of  a  deceased  member  of  a  family,  that  the  parents  of  it  never  were  married,  are 
admissible  in  evidence,  whether  his  connection  with  that  family  was  by  blood  or  marriage.  Jewell's 
Lessee  v.  Jewell,  1  Howard's  S.  C.  Rep.  219. 

Hearsay  is  not  evidence  even  in  cases  of  pedigree,  unless  it  appears  that  the  person  from 
whom  the  information  is  derived,  is  dead.  Mooers  v.  Bunker,  9  Foster,  420  ;  Emerson  v.  White, 
Ibid.  482.  The  declarations  of  deceased  members  of  a  family  may  be  proved  to  show  the  time  of 
the  birth  of  a  child  belonging  to  that  lamily,  although  there  may  be  a  family  register  of  births  in 
existence ;  for  the  one  kind  of  evidence  is  of  no  higher  dignity  than  the  other.  Clements  v.  Hunt, 
1  Jones'  Law  N.  C,  400. 

It  is  not  in  cases  of  pedigree  alone  that  hearsay  evidence  of  the  fact  of  death  Is  admissible. 
Primm  v.  Stewart,  7  Texas,  178. 
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Bibles(l)  and  registry  books,  are  all  admitted  upon  the  principle  that  they  are  the 
natural  effusions  of  a  party  who  must  know  the  truth ;  and  who  speaks  upon  an 
occasion  when  the  mind  stands  in  an  even  position,  without  any  temptation  to  exceed, 
or  fall  short  of  the  truth,  and  that  to  exclude  would  be  to  exclude  nearly  all  available 
evidence.  Per  Whitelocke  v.  Baker,  13  Ves.  514.  But  a  pedigree  collected  from 
"registers,  wills,  monumental  inscriptions,  family  records  and  history,"  is  not 
evidence,  although  signed  by  members  of  the  family:  Davies  v.  Lowndes,  5  Bing.  N. 
G.  161 :  35  E.  C.  L.  R. ;  except  to  show  the  relationship  of  persons  described  in  it 
as  living,  S.  C.  6  M.  &  Gr.  474  :  46  E,  C.  L.  R.  ;  7  Scott  N.  R.  141  :  81  B.  C.  L.  R. 

The  declarations  must  be  by  persons  connected  by  family  or  marriage  with  the 
person  to  whom  they  relate  ;  and  therefore  what  has  been  said  by  servants  and  inti- 
mate acquaintances  :(2)  Johnson  v.  Lawson,  2  Bing.  86  :  8  E.  C.  L.  R. ;  9  B. 
Moore,  183,  S.  C. ;  or  by  illegitimate  relations  :  Doe  v.  Barton,  2  Moo.  &  R.  28 ; 
is  not  admissible.  See  Doe  v.  Davies,  10  Q.  B.  314  :  59  E.  C  L.  R.  The  decla- 
rations need  not  be  contemporaneous  with  the  matters  declared.  Thus  a  person's 
declaration  that  his  grandmother's  maiden  name  was  A.  B.  is  admissible.  Per 
Brougham,  C,  Monkton  v.  Att  -Gen.,  2  Russ.  &  M.  158. 

If  the  declarations  have  been  made  after  a  controversy  has  arisen  with  regard  to 
the  point  in  question,  they  are  inadmissible.  Berkeley  Peerage  case,  4  Camp.  415. 
The  term  controversy  must  not  be  understood  as  meaning  merely  an  existing,  suit. 
2  Russ.  &  M.  161  ;  Walker  v.  Beauchamp,  6  C.  &  P.  552  :  25  E.  C.  L.  R.  See 
further.  Crouch  v.  Hooper,  16  Beav.  182.(3) 

Eoidence  of  reputation  on  questions  of  public  or  general  right.^  On  questions  of 
public  or  general  right;  as  a  manorial  custom:  Denn  v.  Spray,  1  T.  R.  466;  the 
boundaries  between  parishes  and  manors  :(4)  Nicholls  v.  Parker,  14  East,  331  ;  or 
a  ferry :  Pin  v.  Curell,  6  M.  &  W.  234 ;  a  feeding  per  cause  de  vicinage  existing 
by  immemorial  custom  :  Prichard  v.  Powell,'  10  Q.  B  589  :  59  E.  C.  L.  R. ;  ex- 
plained in  Earl  of  Dunraven  v.  Llewelyn,  15  Q.  B.  811,  812  :  69  E.  C.  L.  R. ; 
hearsay  or  public  reputation  is  admissible.  But  reputation  is  not  evidence  of  a  par- 
ticular fact.  Weeks  v.  Sparke,  1  M.  &  S.  687.  So  though  general  reputation  is 
evidence,  tradition  of  a  particular  fact  is  not ;  as  that  a  house  once  stood  in  a  par- 
ticular spot.  Ireland  v.  Powell,  Peake  Ev.  15;  Cooke  v.  Banks,  2  C.  &  P.  481  :  12 
E.  C.  L.  R.  Declarations  of  old  persons,  concerning  the  boundaries  of  parishes,  have 
been  received  in  evidence,  though  they  were  parishioners,  and  claimed  rights  of 
common  on  the  waste,  which  the  declarations  had  a  tendency  to  enlarge.  Nicholls 
V.  *Parker,  14  East,  331 ;  Plaxton  v.  Dare,  10  B.  &  C.  19  :  21  E.  C.  L.  R.  [*28] 
But  the  declarations  of  a  deceased  lord  of  the  manor,  as  to  the  extent  of  the  waste, 
are  not  evidence.  Crease  v.  Barrett,  5  Tyrwh.  458  ;  1  Cr.,  M.  &  R.  919.  Where 
the  question  is,  whether  certain  lands  are  in  the  parish  of  A.  or  B.,  ancient  leases, 

(1)  Douglas  V,  Sanderson,  1  Ball.  116  ;  Curtis  v.  Patten,  6  Serg.  k  R.  1.35  ;  Berry  v.  'WariDg,  2 
Har.  &.  Gill,  103. 

(2)  Chapman  v.  Chapman,  2  Conn.  347;  Jackson  t.  Browner,  18  Johns.  37;  Butler  v.  Haskill, 
4  Dessaus.  651 ;   Banert  et  ax.  t.  Day,  3  Wash.  C.  C.  Kep.  243. 

(3)  The  rule,  post  litem  motam,  has  not  been  recognized  in  the  United  States.  Boudereau  T. 
Montgomery,  4  Wash.  C.  C.  B,ep.  186. 

(4)  As  to  boundaries.  Howell  v.  Tilder,  1  Har.  &  McHen.  84  ;  Bladen  V.  Maccubbin,  Ibid.  230  ; 
Long  V.  Pellett,  Ibid.  631 ;  Hall  T.  G-itting'a  Lessee,  2  Har.  &  Johns.  121  ;  Ralston  v.  Miller,  3 
Randolph,  44;  Jackson  ■/.  Vidder,  2  Caines,  210;  Caufman  v.  The  Congregation,  6  Binn.  59; 
Wolf  V.  Wyeth,  11  Serg.  &  Rawl.  149  ;  Van  Deusen  T.  Turner,  12  Pick.  632  ;  Harriman  v.  Brown, 
8  Leigh,  697. 

Reputation  and  hearsay  is  such  evidence  as  is  entitled  to  respect  on  a  question  of  boundary, 
when  the  lapse  of  time  is  so  great  as  to  render  it  difficult  to  prove  the  existence  of  the  original  land- 
marks. Hillman  v.  Ward,  1  Watts  &  Serg.  68. 
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in  which  they  are  described  as  lying  in  parish  B.,  are  evidence  of  reputation  that 
the  lands  are  in  that  parish.  Plaxton  v.  Dare,  10  B.  &  C.  17  :  21  E.  C.  L.  K. ; 
and  see  Brett  v.  Beales,  M.  &  M.  416:  22  E.  C.  L.  R.  The  declaration  of  an  old 
person,  who  is  still  living,  is  not  admissible  as  proof  of  reputation.  Per  Patteson, 
J.,  Wool  way  v.  Rowe,  1  A.  &  E.  117  :  28  E.  C.  L.  R. ;  Phill.  Ev.  284,  8th  ed. 
In  order  to  admit  of  evidence  of  reputation,  it  is  not  necessary  that  user  should  be 
shown.  Crease  v.  Barrett,  svpra.  Declarations  of  this  kind  are  not  evidence  post 
litem  motam.    R.  v.  Cotton,  3  Camp.  444.(1) 

Statements  of  deceased  persons  speaking  against  their  own  interests.'^  The  decla- 
rations of  deceased  persons  made  against  their  own  interest  are  admissible ;  as  where 
a  man  charges  himself  with  the  receipt  of  money,  it  is  evidence  to  prove  the  pay-  , 
ment.  Goss  v.  Watlington,  3  B.  &  B.  132  :  7  E.  C.  L.  R. ;  Whitnash  v.  George, 
8  B.  &  C.  556  :  17  E.  C.  L.  R.  So  a  statement  by  a  deceased  occupier  of  land, 
that  he  rented  it  under  a  certain  person,  is  evidence  of  such  person's  seizin.  Uncle 
v.  Watson,  4  Taunt.  16.  So  a  deed  by  a  deceased  party  shown  to  be  in  the  receipt 
of  the  rents  and  profits,  in  which  S.  is  stated  to  be  the  legal  owner  in  fee,  is  evidence 
of  such  ownership  for  a  party  claiming  under  S.  Doe  v.  Coulthred,  7  A.  &  E.  235  : 
34  E.  C.  L.  R.  So  a  written  attornment  to  L.,  by  a  tenant  in  possession,  is  evidence 
of  L.'s  seizin.  Doe  v.  Edward,  5  A.  &  E.  95  :  31  E.  C.  L.  R.  The  principle  is, 
that  occupation  being  presumptive  evidence  of  a  seizin  in  fee,  any  declaration  claim- 
ing a  less  estate  is  against  the  party's  interest.  Crease  v.  Barrett,  5  Tyrwh.  473 ;  1 
Crom.  M.  &  R.  931.  In  all  these  cases  it  must  appear  that  the  eiFect  of  the  decla- 
ration is  to  charge  the  party  making  it.  Calvert  v.  Archbishop  of  Cant.,  2  Esp.  646. 
If  the  party  who  made  the  entry  be  alive,  although  out  of  the  jurisdiction  of  the 
court,  so  that  he  cannot  be  called,  the  proof  of  the  entry  is  inadmissible.  Stephen  v. 
Gwennap,  1  Moo.  &  R.  121;  Smith  v.  Whittingham,  6  C.  &  P.  78  :  25  E.  C.  L.  R. 
And  semLle,  that  if  the  declaration  be  oral,  it  is  in  like  manner  admissible  in  evidence. 
Stapylton  v.  Clough,  2  E.  &  B.  933  :  77  E.  C.  L.  R.  ;  Bradley  v.  James,  13  C.  B. 
822  :  76  E.  C.  L.  R. 

The  declarations  of  persons  who,  at  the  time  of  making  them,  stood  in  the  same 
situation  and  interest  as  the  party  to  the  suit,  are  evidence  against  that  party  ;  thus 
the  declaration  of  a  former  owner  of  the  plaintifi^'s  land,  that  he  had  not  the  right 
claimed  by  the  plaintiff  in  respect  of  it,  is  admissible  :  Woolway  v.  Rowe,  1  A.  &  E. 
114  :  28  E.  C.  L.  R. ;  and  even  although  he  is  alive,  and  not  produced,  S.  C. 
The  declarations  of  tenants  are  not  evidence  against  reversioners,  although  their  acts 
are.     Per  Patteson,  J.,  Tickle  v.  Brown,  4  A.  &  E.  378  :  31  E.  C.  L.  R. 

Statements  of  deceased  persons  making  entries,  &c.,  in  the  regular  course  of  their 
duty  or  employment.']  Where  a  person  in  the  course  of  his  employment  makes  a 
declaration,  such  declaration,  after  the  death  of  the  party,  has  in  certain  cases  been 
admitted  as  evidence  ;  as  where  an  attorney's  clerk  indorsed  a  memorandum  of 
delivery  on  his  master's  bill,  this  was  held  to  be  evidence  of  the  delivery.  Champ- 
neys  v.  Peck,  1  Stark.  N.  P.  40i  :  1  E.  C.  L.  R.  See  also  Furness  v.  Cope,  5 
Ring.  114  :  15  E.  C.  L.  R. ;  Chambers  v.  Bernasconi,  4  Tyrwh.  531 :  1  Cr,,  M.  & 
[*29]  *R.  347.  So  a  notice  indorsed  as  served  by  a  deceased  attorney's  clerk,  whose 
duty  it  was  to  serve  notices,  is  evidence  of  service.    Doe  v.  Turford,  3  B.  &  Ad.  890 : 

(I)  Historical  facts  of  general  and  public  notoriety,  may  be  proved  by  reputation,  and  that  by 
historical  works,  but  not  of  a  living  author.  Morris  v.  Harmer's  Lessee,  7  Peters,  564 ;  see 
3  Wheeler's  Crim.  Cas.  87,  88,  &o.  ;  Gregory  v.  Baugh,  4  Randolph,  611. 


HEARSAY.  29 


23  E.  C.  L.  R.  So  an  entry  of  dishonor  of  a  bill,  made  by  the  clerk  of  a  notary  in 
the  usual  course  of  business,  is  evidence  after  the  clerk's  decease,  of  the  fact  of  dis- 
honor. Poole  V.  Dicas,  1  New  Oases,  649.  So  contemporaneous  entries  by  a  de- 
ceased shopman  or  servant  in  his  master's  books  in  the  ordinary  course  of  business, 
stating  the  delivery  of  the  goods,  are  evidence  for  his  master  of  such  delivery. 
Price  v.  Lord  Torrington,  1  Salk.  285.  See  also  3  B.  &  Ad.  898.(1)  But  it  would 
appear  that  the  person  who  made  the  entry,  must  have  done  the  business  to  which 
it  refers.  Brain  v.  Preece,  11  M.  &  W.  773 ;  and  see  Doe  v.  Skinner,  3  Ex.  R.  84. 
In  order  to  make  such  entries  evidence,  it  must  appear  that  the  person  who  niade 
them  is  dead ;  it  is  not  sufficient  that  he  is  abroad,  and  is  not  likely  to  return. 
Cooper  v.  Marsden,  1  Esp.  N.  P.  1. 

Statements  having  reference  to  the  health  or  snifferings  of  the  person  who  makes 
them.}  Upon  this  exception  there  is  scarcely  any  direct  authority.  In  R.  v.  Blandy, 
15  How.  St.  Tr.  1135,  the  prisoner  was  charged  with  having  poisoned  his  father, 
and  the  doctor  was  allowed,  without  objection,  to  state  all  that  the  deceased  said  in 
answer  to  inquiries  respecting  his  health ;  but  not  only  was  he  allowed  to  do  this, 
but  he  also  went  on,  still  without  objection,  to  state  the  answers  of  the  deceased  to 
inquiries  put  by  him  respecting  the  person  who  administered  the  poison  which  the 
deceased  had  taken,  though  no  evidence  was  given  which  showed  that  the  deceased 
was  then  in  articulo  mortis;  this  case,  therefore,  could  not  now  be  considered  an  au- 
thority for  any  purpose.  In  Aveson  v.  Lord  Kinnaird,  6  East,  188,  the  facts  were 
somewhat  peculiar.  The  action  was  brought  on  a  policy  of  insurance,  effected  by  a 
husband  on  the  life  of  his  wife.  The  defence  was  that  the  wife  was  a  hard  drinker, 
and  was  in  ill-health  at  the  time  the  policy  was  effected.  The  surgeon  who  had  ex- 
amined the  woman  on  behalf  of  the  office  was  called  by  the  plaintiff,  and  he  swore 
positively  to  his  belief  of  her  good  health  at  the  time,  and  said  that  he  formed  his 
opinion  principally  from  the  satisfactory  answers  which  she  gave  to  his  inquiries.  A 
witness  was  then  called  for  the  defence,  who  stated  that  she  saw  the  deceased  a  day 
or  two  after  the  surgeon  had  examined  her;  that  she  then  complained  of  being  un- 
well ;  and  said  that  she  was  unwell  when  she  went  to  see  the  surgeon,  with  other 
similar  statements.  A  verdict  was  found  for  the  defendant,  and  a  rule  for  a  new 
trial  obtained  by  the  plaintiff,  on  the  ground  that  evidence  of  these  statements  ought 
not  to  have  been  received,  which  rule  was  discharged.  It  was  assumed  by  all  the 
judges,  that  what  was  said  by  the  deceased  to  the  surgeon  was  evidence  of  her  state 
of  health  at  the  time ;  and  they  all  thought  that,  this  evidence  having  been  pro- 
duced by  the  plaintiff,  it  was  open  to  the  defendant  to  rebut  it  by  showing  that  she 
had  made  different  statements  on  another  occa.«ion  upon  the  same  subject.  In  the 
Gardiner  Peerage  case,  reported  by  Le  Marchand,  a  great  many  doctors  were  ex- 
amined on  the  part  of  the  claimant  as  to  their  experience  of  cases  of  protracted  ges- 
tation.    In  order  to  ascertain  the  circumstances  of  these  cases,  it  was  necessary  to 

(1)  Where  a  witness  testified  in  respect  to  certain  entries  and  memoranda  made  by  him  in  the 
usual  course  of  business,  that  it  was  his  uniform  practice  to  make  such  entries,  &c.,  when  the  trans- 
action occurred,  and  to  make  them  truly,  that  he  had  no  doubt  the  entries  in  question  were  so 
made,  but  that  he  had  no  recollection  ofthe  facts  or  transactions  to  which  they  related  ;  keld^  that  they 
might  be  given  in  evidence.     Bank  of  Monroe  v.  Culver  et  al.,  2  Hill,  531. 

Entries  and  memoranda  made  by  third  persons  in  the  usual  course  of  business  as  notaries,  clerks, 
&c..  cannOt-^e  given  in  evidence  on  the  ground  merely  that  they  are  absent  beyond  the  jurisdiction 
ofthe  court ;  though  otherwise  when  they  are  dead.     Brewster  v.  Doane,  2  Hill,  637. 

The  declarations  'of  the  payee  of  a  negotiable  note,  made  while  he  retains  it  in  his  possession,  are 
admissible  in  evidence,  although  he  may  previously  have  written  thereon  his  indorsement  to  a  third 
person,  in  whose  name  the  action  is  brought.     Whittier  v.  Vose,  16  Maine,  403. 
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inquire  into  the  data  upon  which  the  witnesses  had  formed  their  calculations,  but 
these  depended  on  the  answers  of  women  to  certain  medical  inquiries  involving  facts 
[*30]  which  had  taken  place  some  months  previously.  *Evidence  of  what  these 
answers  were  was  repeatedly  objected  to,  and  finally  rejected  by  the  committee,  upon 
the  advice  of  Lords  Gifford  and  Redesdale.  In  R.  v.  Johnson,  2  0.  &  K.  354  :  61 
E.  C.  L.  R.,  the  prisoner  was  charged  with  having  murdered  her  husband,  and  in 
order  to  prove  the  state  of  health  of  the  deceased  prior  to  the  day  of  his  death,  a 
witness  was  called  who  had  seen  him  a  day  or  two  before  that  time  ;  and  on  this  wit- 
ness being  asked  in  what  state  of  health  the  deceased  appeared  to  be  when  he  last 
saw  him,  he  began  to  state  a  conversation  which  had  then  taken  place  between  the 
deceased  and  himself  on  this  subject.  This  was  objected  to  on  behalf  of  the  prisoner, 
but  Alderson,  B.,  said  that  he  thought  that  what  the  deceased  person  said  to  the  wit- 
ness was  reasonable  evidence  to  prove  his  state  of  health  at  the  time. 

The  result  of  the  cases  seems  to  be  this  :  that  if  it  becomes  necessary  to  inquire 
into  the  state  of  health  at  a  particular  time  of  a  person  who  is  deceased,  a  witness 
may  detail  what  the  deceased  person  has  himself  said  on  that  subject  at  that  time, 
and  this  whether  he  be  a  medical  man  or  not.  But  perhaps  a  medical  man  might  go 
further,  and  even  in  case  of  a  person  who  is  still  living,  state  the  answers  to  inquiries 
made  by  him  having  reference  to  such  person's  health;  this  evidence  is  frequently 
given  in  cases  of  assault,  in  order  to  prove  what  the  person  assaulted  has  suflFered. 
See  per  Lawrence,  J.,  in  Aveson  v.  Lord  Kinnaird,  6  East,  198. 

Dying  declarations. '\  Evidence  of  this  kind,  which  is  peculiar  to  the  case  of 
homicide,  has  been  considered  by  some  to  be  admissible  from  necessity,  since  it  often 
happens  that  there  is  no  third  person  present  to  be  an  eye-witness  to  the  fact,  and 
the  usual  witness  in  other  felonies,  viz.,  the  party  injured  himself,  is  got  rid  of:  1 
East,  P.  C.  353.  But  it  is  said  by  Eyre,  C.  B.,  that  the  general  principle  upon 
which  evidence  of  this  kind  is  admitted,  is  that  it  is  of  declarations  made  in  ex- 
tremity, when  the  party  is  at  the  point  of  death,  and  when  every  hope  of  this  world 
is  gone,  when  every  motive  to  falsehood  is  silenced,  and  the  mind  is  induced,  by  the 
most  powerful  considerations,  to  speak  the  truth.  A  situation  so  solemn  and  so  awful 
is  considered  by  the  law  as  creating  an  obligation  equal  to  that  which  is  imposed  by 
an  oath  administered  in  court:  R.  v.  Woodcock,  1  Leach,  502.(1)     Probably  it  is 

(1)  State  T.  Ferguson,  2  Hill,  S.  Car.  Rep.  619  ;  Oliver  v.  The  State,  17  Alabama,  587;  McLean 
v.  The  State,  IB  Ibid.  672.  Dying  declarations  of  a  person  who  has  been  killed,  made  with  regard 
to  the  circumstances  which  caused  his  death,  are  to  be  received  with  the  same  degree  of  credit  as  the 
testimony  of  the  deceased  would  have  been  had  he  been  examined  on  oath.  Green  v.  The  State  13 
Missouri,  382;    Contra,  see  Lambeth  v.  The  State,  1  Cush.  322. 

By  the  common  law,  in  indictments  for  murder,  the  declarations  of  the  deceased,  made  after  the 
mortal  wound,  and  under  the  apprehension  of  death,  are  admissible  in  evidence.  Woodside  v.  The 
State,  2  Howard  (Miss.),  655;  Campbell  v.  The  State,  11  Georgia,  353;  Nelson  v.  The  State,  7 
Humph.  S42 ;  Smith  v.  The  State,  9  Humph.  9  ;  Hill  v.  The  Commonwealth,  2  Grattan,  594 ;  Moore 
V.  The  State,  12  Alabama,  764  ;  Commonwealth  v.  Murray,  2  Ashmead,  41  ;  Commonwealth  v.  Wil- 
liams, Ibid.  69  ;  Green  v.  The  State,  13  Missouri,  382  ;  Vaas's  Case,  3  Leigh,  786  ;  McDaniel  v.  The 
State,  8  Smedes  &  Marsh.  401;  Anthony  v.  The  State,  1  Meigs,  265;  Donnelly  v.  The  State,  2 
Dutoher,  463,  601;  The  State  v.  Scott,  12  Louisiana,  274;  Brakefield  v.  The  State,  1  Sneed,  215; 
Kilpatriok  v.  The  Commonwealth,  7  Casey,  198;  The  State  v.  Cornish,  5  Harrington,  602;  Bull's 
Case,  14  Grattan,  613;  Thompson  v.  The  State,  24  Georgia,  297;  McHugh  v.  The  State,  31  Ala- 
bama, 317;  Brown  v.  The  State,  32  Mississippi,  433;  The  Commonwealth  v.  Casey,  ll'Cushing, 
417;  Walston  v.  The  Commonwealth,  16  B.  Monroe,  15;  Starkey  v.  The  People,  i7  Illinois,  17; 
The  State  v.  Dominique,  30  Missouri,  585  ;  The  People  v.  Lee,  17  California,  76  ;  The  People  v! 
Ybarra,  Ibid.  166  ;  The  Commonwealth  v.  Casey,  12  Gushing,  246  ;  Burrell  v.  The  State  18  Texas, 
713  ;  The  People  v.  Glenn,  10  California,  32  ;  The  State  v.  Nash,  7  Clarke,  347  ;  The  State  v.  Ter- 
rell, 12  Richardson  Law,  321 ;  The  State  v.  Gillich,  7  Clarke,  287  ;  Robbins  v.  The  State  8  Ohio  (N. 
S.),  131;  The  State  v.  Brunette,  13  Louisiana,  46.  ' 

Such  evidence  is  only  admissible  under  a  rule  of  necessity,  and  constitutes  the  only  case  in  which 
evidence  is  admissible  against  the  accused,  without  the  opportunity  of  a  oross-examinatlon  Nelms 
v.  The  State,  13  Smedes  &  Marsh.  500. 
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the  concurrence  of  both  these  reasons  which  led  to  the  admission  of  this  species  of 
evidence. 

The  declaration  must  have  been  made  by  a  person  who,  if  alive,  would  have  been 
a  competent  witness.  Thus,  on  an  indictment  for  the  murder  of  a  girl  four  years  of 
age.  Park,  J.,  refused  to  hear  evidence  of  her  declarations,  observing  that,  however 
precocious  her  mind  might  be,  it  was  impossible  that  she  could  have  had  that  idea  of 
a  future  state  which  is  necessary  to  make  such  a  declaration  admissible.  In  this  de- 
cision Parke,  B.,  concurred.  R.  v.  Pike,  3  C.  &  P.  598  :  U  E  C.  L.  E..  But  when 
the  child  is  of  an  intelligent  mind,  impressed  with  the  nature  of  an  oath,  and  expect- 
ing to  die,  the  declaration  is  receivable.  See  R.  v.  Perkins,  2  Moo.  C.  C.  135,  where 
the  child  was  eleven  years  old,  stated  post.  It  is  no  objection  to  the  evidence  that 
the  deceased  person  was  partkeps  criminis  (as  a  woman  who  has  been  killed  in  at- 
tempting to  procure  abortion).  R.  v.  Tinkler,  1  East,  354.  So  the  statement  of  the 
deceased  must  be  such  as  would  be  admissible  if  he  were  alive  and  could  be  ex- 
amined as  a  witness;  consequently,  a  declaration  upon  matters  of  opinion,  as  dis- 


The  proof  of  the  deceased's  apprehension  of  death  is  not  confined  to  his  declarations,  but  the  fact 
may  be  satisfactorily  established  by  the  circumstances  of  the  case.  'Hill  v.  The  Commonwealth,  2 
G-rattan,  594;  McLean  v.  The  State,  16  Alabama,  672  ;  Commonwealth  v.  Murray,  2  Ashmead,  41 ; 
Commonwealth  t.  Vf  illiams.  Ibid.  69  ;  The  People  v.  Green,  1  Parker  Grim.  Kep.  il ;  Lewis  v.  The 
State,  9  Smedes  &  Marsh.  115  ;  Montgomery  v.  The  State,  11  Stanton,  424. 

In  order  to  make  dying  declarations  admissible  in  evidence,  the  deceased  must  not  only  he  ac- 
tually in  a  dying  condition,  but  must  believe  that  he  is  so.  This  belief  may  be  inferred  from  the 
statements  of  the  party,  and  also  from  the  nature  of  the  wound  and  other  circumstances.  Campbell 
V,  The  State,  11  Georgia,  o53  ;  The  People  v  Green,  1  Parker  C.  R.  11 ;  The  PeopJe  v.  Srunzig, 
Ibid.  299  ;  The  People  v.  Knickerbocker,  Ibid.  302 ;  The  State  v.  Peace,  1  Jones'  Law  N.  C.  251. 

If,  at  the  time  of  the  declarations,  he  was  in  fact  in  a  condition  to  mak&them  competent,  a  hope  of 
a  recovery  at  a  subsequent  time  would  not  render  them  incompetent.  The  State  v.  Tilghman,  11 
Iredell,  513. 

In  order  to  make  the  declarations  of  the  deceased  evidence,  it  is  not  necessary  that  he  should  be 
in  articulo  mortis.   The  State  v.  Tilghman,  11  Iredell,  613  ;  'The  State  v.  Poll,  1  Hawks,  442. 

Declarations  made  in  the  last  illness,  by  one  who  said  he  should  die,  but  whom  the  physician  had 
just  told  he  might  recover,  are  not  admissible  as  dying  declarations.  People  v.  Robinson,  2  Parker 
C.  B.  235. 

When  a  prima  facie  case  has  been  made  out,  it  is  a  question  of  fact  for  the  jury  whether  or  not 
the  declarations  were  made  in  immediate  prospect  of  death.  Campbell  v.  The  State,  11  Georgia, 
353. 

The  only  satisfactory  principle  upon  which  the  dying  declarations  of  a  person  deceased  can  be  ad- 
mitted to  establish  the  circumstancesof  his  death,  appears  to-  be  that  they  were  made  at  a  time  whe-a 
all  expectation  of  recovery  was  abandoned.  Dunn  v.  The  State,  2  Arkansas,  229. 

The  question  whether  statements  oiTered  as  dying  declarations  are  admissible  as  such,  is  for  the 
court.    The  State  v.  Howard,  32  Vermont,  380.. 

The  declaration  of  a  person  wounded  and  bleeding  that  the  defendant  had  stabbed  her,  made  im- 
mediately after  the  occurrence,  is  competent  to  be  put  in  evidenrce  after  her  death,  as  part  of  the  res 
gestcR.    The  Commonwealth  v.  McPike,  3  Gushing,  181. 

When  on  a  trial  for  murder,  the  declarations  of  the  deceased  have  been  offered  in  evidence,  and  an 
attempt  has  been  made  on  the  other  side  to  destroy  the  effect  of  such  declarations,  by  showing  the 
bad  character  of  the  deceased,  the  State,  for  the  purpose  of  corroborating  the  evidence,  may  prove 
that  the  deceased  made  other  declarations  to  the  same  purport  a  few  moments  after  he  was  stricken, 
though  it  did  not  appear  that  he  was  then  under  the  apprehension  of  immediate  deuth.  The  State 
T.  Thomason,  1  Jones'  Law  N.  C.  274. 

The  dying  declarations  of  a  party  are  only  admissible  e>n  a  trial  of  homicide,  when  the  death  of 
the  deceased  is  the  subject  of  the  charge  and  the  eircumstances  of  the  subject  of  them.  Lambeth  v. 
The  State,  23  Mississippi,  323. 

The  deceased  was  shot  at  night  by  an  unknown  persop  r  his  declaration  that  the  prisoner  was  the 
only  slave  on  the  place  at  enmity  with  him,  was  not  admitted.  Mose  v.  The  State,  35  Alabama,  4'21. 

Dying  declarations  must  be  rest?ricted  to  the  act  of  killing,  and  the  circumstances  immediately 
attending  the  act  and  forming  a  part  of  the  res  gestos.  The  State  v.  Shelton,  2  Jones'  Law  N.  C, 
.SfiO. 

On  the  trial  of  a  man  for  the  murder  of  his  wife,  her  declarations  made  in  extremis  as  to  the  cause 
of  her  death,  are  competent  evidence  against  the  prisoner.  The  People  v.  Green,.  1  Denio,  614  f 
Moore  v.  The  State,  12  Alabama,  164. 

It  makes  no  differen.ce  that  there  are  other  witnesses  by  whom  the  same  facts  might  be  shown  whick 
are  sought  to  be  established  by  the  dying  declarations.  The  People  v.  Green,  1  Parker's  Orim.  Rep. 
302. 

The  dying  declarations  of  a  wounded  man  as  to  his  belief  respecting  the  intention  of  his  assailant 
to  injure  him,  are  not  competent.    McPherson  v.  The  State,  22  Georgia,  478. 
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[*3l]  tinguished  *frotn  matters  of  fact,  will  not  be  receivable.  R.  v.  Selier,  Carr 
Supp.  Cr.  L.  233.  Dying  declarations  in  favor  of  the  party  charged  with  the  deati 
were  admitted  by  Coleridge,  J.,  in  R.  v.  Scaife,  1  Moo.  &  R.  551.  It  is  no  objeo 
tion  to  a  dying  declaration  that  it  has  been  elicited  by  questions  put  to  the  de 
ceased  :(1)  R.  v.  Fagent,  7  C.  &  P.  238  :  32  E.  C.  L.  R.  See  also  R.  v.  Reason,  : 
Str.  499 ;  R.  v.  Woodcock,  1  Leach,  500.  In  the  last  case  the  deceased  was  ex 
amined  upon  oath  by  a  magistrate,  and  the  examination  signed  by  both.  The  ques 
tion,  whether  a  dying  declaration  is  admissible  in  evidence,  is  exclusively  for  th 
consideration  oi  the  court.  Per  Lord  Ellenborough,  R.  v.  Huok,  1  Stark.  N.  I 
523.  See  also  R.  v.  John,  1  East,  P.  C.  358;  1  Phill.  Ev.  304,  8th  ed.,  291 
9th  ed.(2) 

Bying  declarations — admissible  only  in  cases  ofhomdcide,  where  the  circumstanct 
of  the  death  are  the  subject  of  the  declaration.']  It  is  a  general  rule,  that  dying  decli 
rations,  though  made  with  a  full  consciousness  of  approaching  death,  are  only  admii 
sible  in  evidence  where  the  death  of  the  deceased  is  the  subject  of  the  charge,  and  tt 
circumstances  of  the  death  are  the  subject  of  the  dying  declarations :  per  Abbot 
C.  J.,  R.  V.  Mead,  2  B.  &  C.  600 :  9  E.  C.  L.  R.  Therefore,  where  a  prisoner  wi 
indicted  for  administering  savin  to  a  woman  pregnant,  but  not  quick  with  child,  wit 
intent  to  procure  abortion,  and  evidence  of  the  woman's  dying  declarations  was  tei 
dered,  Bayley,  J.,  rejected  it,  observing,  that  although  the  declarations  might  rela 
to  the  cause  of  the  death,  still  such  declarations  were  admissible  in  those  cases  on 
where  the  death  of  the  party  was  the  subject  of  inquiry.  R.  v.  Hutchinson,  2  B. 
G.  608  (ji):  9  E.  C.  L.  R.  A  man  having  been  convicted  of  perjury,  a  rule  for 
new  trial  was  obtained,  pending  which  the  defendant  shot  the  prosecutor,  who  die 
On  showing  cause  against  the  rule,  an  affidavit  was  tendered  of  the  dying  declaratio 
of  the  prosecutor  as  to  the  transaction  out  of  which  the  prosecution  for  perjury  arosi 
but  the  court  were  of  opinion  that  this  affidavit  could  not  be  read.  R.  v.  Meed,  2 
&  C.  605  :  4  D.  &  R.  120,  S.  C.  So  evidence  of  the  dying  declarations  of  the  par 
robbed  has  been  frequently  rejected  on  indictments  for  robbery.  R.  v.  Lloyd,  4  C. 
P.  233  :  19  E.  C.  L.  R.;  also  by  Bayley,  J.,  on  the  Northern  Spring  Circuit,  182 
and  by  Best,  J.,  on  the  Midland  Spring  Circuit,  1822.  1  Phill.  Ev.  285,  8th  ei 
282,  9th  ed. 

In  one  case  where  A.  and  B.  were  both  poisoned  by  the  same  means,  upon 
indictment  against  the  prisoner  for  the  murder  of  A.,  evidence  was  allowed  by  Cc 
man,  J.,  after  consulting  Parke,  B.,  to  be  given  of  the  dying  declarations  of  B. ;  t 
ground  aljeged  being  "  that  it  was  all  one  transaction."  2  Moo.  &  Rob.  53.  1 
in  R.  V.  Hind,  29  L.  J.,  M.  C.  148,  a  case  similar  to  that  of  R.  v.  Hutchinson,  sup 
Pollock,  C.  B.,  said,  "The  rule  we  are  supposed  to  adhere  to  is  that  laid  down 
R.  V.  Mead ;  there  Abbott,  C.  J.,  says  that  the  general  rule  is  that  evidence  of  t 
description  is  only  admissible  where  the  death  of  the  deceased  is  the  subject  of 
charge,  and  the  circumstances  of  the  death  the  subject  of  the  dying  declaration." 

Dying  declarations — the  situation  of  the  party  who  makes  them.]     Dying  de 

i(15  Vass  V.  The  Commonwealth,  3  Leigh,  786. 

1(2.)  The  State  v.  Howard,  32  Vermoni,  380 ;  Wilson  v.  Boerem,  15  Johns.  286 ;  Jaokaon  v. ' 
denburg.,  I  Johns.  159 ;  Jaokaon  v.  Kaiffer,  2  Johns.  31.     See  Gray  v.  Goodrioh,  7  Johns.  95 ; 
Farland  v.  Shaw,  2  Car.  Law  Rep.  102. 

When  dying  declarations  are  interrupted  and  evidently  not  all  that  the  deceased  wished  o 
tended  to  say,  they  are  not  admissible.  Vass's  Case,  3  Leigh,  786. 
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rations  are  only  admissible  when  made  by  a  person  who  is  under  the  influence  of  an 
impression  that  his  dissolution  is  impending.  There  must  be  no  hope,  not  only  of 
ultimate  recovery,  but  of  *a  prolonged  continuance  of  life.  If  that  impres-  [*32] 
sion  exist  in  the  mind  of  the  sufferer,  it  will  not  render  the  statement  inadmissi- 
ble that  death  does  not  in  fact  take  place  till  some  time  afterwards. 

In  order  to  judge  whether  or  not  such  is  the  state  of  the  mind  of  the  person  in 
question,  the  whole  of  the  circumstances  must  be  looked  at.  It  may  be  as  well 
shortly  to  state  in  chronological  order  some  of  the  cases  in  which  the  statements  have 
been  admitted  or  rejected  ;  premising,  however,  that  it  is  by  no  means  suggested  that 
they  can  become  precise  precedents  for  any  future  cases  that  may  arise ;  it  being  im- 
possible to  bring  before  the  mind  by  a  verbal  relation,  however  minute,  many  circum- 
stances which  take  place  at  a  trial  by  which  the  mind  of  the  presiding  judge  would 
be  influenced.  Without  such  precaution  a  perusal  of  the  reports  of  these  cases,  and 
still  more  so  of  the  abridgment  which  is  here  given,  might  lead  to  serious  error,  but 
with  it  they  will  be  useful  as  showing  the  aspect  under  which  the  question  has  been 
hitherto  viewed. 

In  K.  v.  Woodcock,  1  Leach,  503,  and  E.  v.  John,  1  East,  357 :  S.  C.  1  Leach, 
504  (m),  this  kind  of  evidence  was  received  under  circumstances  which  would  not 
now  be  considered  sufiScient  to  render  it  admissible.  In  the  first,  the  surgeon  dis- 
tinctly stated  that  he  did  not  think  the  deceased  was  aware  of  her  situation;  in  the 
second,  the  deceased  had  never  expressed  the  slightest  apprehension  of  danger;  and 
in  neither  case  were  there  any  circumstances  which  led  to  a  different  conclusion.  In 
R.  V.  Woodcock,  no  case  was  reserved  by  Eyre,  C.  B.,  for  the  opinion  of  the 
judges;  but  in  R.  v.  John,  the  judges,  on  a  case  reserved,  held  that  the  evidence 
was  wrongly  received.     These  cases  have  been  frequently  misquoted. 

In  R.  V.  Christie,  Car.  Supp.  C.  L.  202,  the  deceased  asked  his  surgeon  if  the 
wound  was  necessarily  mortal,  and,  on  being  told  that  a  recovery  was  just  possible, 
and  that  there  had  been  an  instance  where  a  person  had  recovered  from  such  a 
wound,  he  replied  "I  am  satisfied,"  and  after  this  made  a  statement;  it  was  held 
by  Abbott,  C.  J.,  and  Park,  J.,  to  be  inadmissible.  In  R.  v.  Van  Butchell,  3  C.  & 
P.  631  :  14  E.  C.  L.  R.,  the  deceased  said,  "I  feel  that  I  have  received  such  an 
injury  in  the  bowel  that  I  shall  never  recover;"  and,  on  his  doctor  trying  to  cheer 
him,  he  said  that  he  felt  satisfied  he  should  never  recover.  Hullock,  J.,  rejected  the 
evidence,  saying  that  a  man  might  receive  an  injury  from  which  he  might  think  that 
he  should  ultimately  never  recover,  but  still  that  would  not  be  sufficient  to  dispense 
with  an  oath.  See  R.  v.  Reaney,  infra.  In  R.  v.  Crockett,  4  C.  &  P.  544 :  19  E.  C.  L. 
R.,  the  surgeon  said,  "  I  had  told  the  deceased  she  would  not  recover,  and  she  was 
perfectly  aware  of  her  danger;  I  told  her  I  understood  she  had  taken  something, 
and  she  said  she  had,  and  that  damned  man  had  poisoned  her.  I  asked  her  what 
man,  and  she  said  Crockett.  She  said  she  hoped  I  would  do  what  I  could  for  her 
for  the  sake  of  her  family.  I  told  her  there  was  no  chance  of  her  recovery." 
Bosanquet,  J.,  thought  a  degree  of  hope  was  shown,  and  struck  out  the  evidence. 
In  R.  V.  Hayward,  6  C.  &  P.  157 :  25  E.  C.  L.  R.,  Tindal,  C.  J.,  observed  that 
"  any  hope  of  recovery,  however  slight,  existing  in  the  mind  of  the  deceased  at  the 
time  of  the  declaration  being  made,  would  undoubtedly  render  the  evidence  of  such 
declarations  inadmissible."  In  R.  v.  Spilsbury,  7  C.  &  P.  187  :  32  E.  C.  L.  R., 
Coleridge,  J.,  said,  "It  is  an  extremely  painful  matter  for  me  to  decide  upon;  but 
when  I  consider  that  this  species  of  proof  is  an  anomaly,  and  contrary  to  all  the  rules 
of  evidence,  and  that,  if  received,  it  would  have  the  greatest  weight  *with  the  [*33] 
jury,  I  think  I  ought  not  to  receive  the  evidence,  unless  I  feel  fully  convinced  that. 
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the  deceased  was  In  such  a  state  as  to  render  the  evidence  clearly  admissible, 
appears  from  the  evidence  that  the  deceased  said  he  thought  he  should  not  recove 
as  he  was  very  ill.  Now  people  often  make  use  of  expressions  of  that  kind  who  ha^ 
no  conviction  that  their  death  is  near  approaching.  If  the  deceased  in  this  case  ha 
felt  that  his  end  was  drawing  very  near,  and  that  he  had  no  hope  of  recovering, 
should  expect  him  to  be  saying  something  of  his  affairs,  and  of  who  was  to  have  h 
property,  or  giving  some  directions  as  to  his  funeral,  or  as  to  where  he  would  I: 
buried,  or  that  he  would  have  used  expressions  to  his  widow  purporting  that  the 
were  soon  to  be  separated  by  death,  or  that  he  would  have  taken  leave  of  his  frienc 
and  relations  in  a  way  that  showed  he  was  convinced  that  his  death  was  at  han( 
As  nothing  of  this  sort  appears.  I  think  there  is  not  sufficient  proof  that  he  was  witl 
out  any  hope  of  recovery,  and  that  I,  therefore,  ought  to  reject  the  evidence."  I 
R.  V.  Perkins,  9  C.  &  P.  395 :  38  E.  C.  L  R.;  S.  C.  2  Moo.  C  C.  135,  a  boy  b( 
tween  ten  and  eleven  years  of  age  was  severely  wounded  by  a  gun  loaded  with  shoi 
and  died  the  next  morning.  On  the  evening  of  the  day  upon  which  he  was  woundec 
he  was  seen  by  two  surgeons.  One  of  them,  who  was  then  of  opinion  that  he  coni 
not  survive  many  days,  said  to  him,  "My  good  boy,  you  must  know  you  are  noi 
laboring  under  a  severe  injury,  from  which,  in  all  probability,  you  will  not  recovei 
and  the  effects  of  it  will  most  likely  kill  you."  The  other  surgeon  told  him,  "  Yo 
may  recover ;  it  is  impossible  for  me  to  say,  but  I  don't  think  it  likely  that  you  m. 
be  alive  by  the  morning."  The  boy  made  no  reply,  but  his  countenance  changei 
and  he  appeared  distressed.  From  questions  put  to  him,  he  seemed  fully  aware  tha 
he  would  be  punished  hereafter  if  he  said  what  was  untrue.  He  then  made  a  state 
ment  to  the  surgeons.  All  the  judges,  except  Bosanquet,  Patteson,  Coleridge,  JJ, 
thought  the  statements  made  under  the  apprehension  and  expectation  of  immediat 
death.  In  R.  v.  Megson,  9  C.  &  P.  418  :  38  E.  C.  L.  R.,  two  days  before  the  death  o 
the  deceased,  the  surgeon  told  her  she  was  in  a  very  precarious  state.  On  the  foUowin] 
day,  being  much  worse,  she  said  to  him  that  she  had  been  in  hopes  of  getting  better 
but  as  she  was  getting  worse,  she  thought  it  her  duty  to  mention  what  had  takei 
place.  She  then  proceeded  to  make  a  statement.  Rolfe.  B.,  held  that  this  state 
ment  was  not  admissible,  as  it  did  not  sufficiently  appear  that,  at  the  time  of  makin] 
it,  deceased  was  without  the  hope  of  recovery.  In  R.  v.  Howell,  1  Den.  C.  C.  1 
the  deceased  had  received  a  gunshot  wound,  and  repeatedly  expressed  his  convictioi 
that  he  was  mortally  wounded.  He  was  a  Roman  Catholic,  and  an  offer  was  mad 
to  fetch  a  priest,  which  he  declined.  This  was  insisted  on  as  showing  either  that  th 
deceased  had  no  sense  of  religion,  or  that  he  did  not  expect  immediate  death ;  but  th 
judges,  upon. a  case  reserved,  were  unanimously  of  opinion  that  the  evidence  was  pre 
perly  received.  In  R.  v.  Reaney,  Dears.  &  B.  C.  151,  the  prisoner,  eleven  days  befor 
his  death,  signed  a  statement  concluding  with  the  words,  "  I  have  made  this  statemen 
believing  I  shall  not  recover."  On  the  same  day  he  said,  "  I  have  seen  the  surgeon  to 
day,  and  he  has  given  me  some  little  hope  that  I  am  better,  but  I  do  not  myself  thinl 
that  I  shall  ultimately  recover."  The  evidence  was  received  by  Willes,  J.,  the  poin 
being  reserved  for  the  consideration  of  the  Court  of  Criminal  Appeal.  All  the  judge 
£*34]  present  (Pollock,  C.  B.,  Wightman  and  Willes,  JJ.,  Martin  and  *Watson,  BB. 
were  of  opinion  that  the  evidence  was  properly  received.  Much  reliance  was  placed  b; 
-the  counsel  for  the  prisoner  on  the  word  "  ultimately,"  but  Pollock,  C.  B.,  said,  "  N 
•doubt,  in  order  to  render  the  statement  admissible  in  evidence  as  a  dying  declaration 
it  is  necessary  that  the  person  who  makes  it  should  be  under  an  apprehension  o 
death,  but  there  is  no  case  to  show  that  such  apprehension  must  be  of  death  in  : 
•certain  number  of  hours  or  days.     The  question  turns  rather  upon  the  state  of  th- 
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person's  mind  at  the  time  of  makinn;  the  declaration,  than  upon  the  interval  between 
the  declaration  and  the  death."  Wightman,  J.,  said  that  the  statement  must  be 
made  under  an  impression  "that  death  must  in  a  comparatively  short  lapse  of  time 
ensue."  Martin,  B.,  thought  the  question  one  for  the  judges  at  the  trial  exclusively, 
and  not  for  the  Court  of  Appeai,  but  that  opinion  stands  alone.  The  ease  is  also 
reported  in  26  L  J.,  M.  C,  143,  and  more  fully  in  7  Cox  Cr.  Ca.  209,  and  there  are 
some  important  discrepancies  between  the  reports,  but  on  the  whole  there  does  not 
seem  to  be  any  alteration  of  the  law,  as  it  previously  stood,  arising  out  of  tl\is  case. 
Willes,  J.,  in  both  the  two  last-mentioned  reports,  is  said  to  have  expressed  his  opin- 
ion that  the  deceased  could  not,  consistently  with  the  expressions  he  used,  have  sup- 
posed that  he  was  about  to  linger  a  long  time.(l) 

Interval  of  time  hetwenn  the  declaration  and  death.']  With  respect  to  the  interval 
of  time  which  may  have  elapsed  between  the  uttering  of  the  dying  declarations  and 
the  moment  of  death,  it  is  clear  that,  if  the  impression  exists  in  the  mind  of  the 
declarant  that  dissolution  is  shortly  impending,  it  will  not  make  any  difference  that 
death  does  not  in  fact  take  place  until  some  time  afterwards :  1  PhilK  Ev.  298,  8th 
ed.,  285,  9th  ed.,  2  Russ.  Cr.  753  ;  nor  does  there  appear  to  be  any  case  in  which 
the  evidence  has  been  rejected  on  this  ground.  In  all  the  reported  cases,  however, 
the  statements  have  been  made  within  a  few  days  of  death  actually  taking  place,  and 
in  most  cases  within  a  few  hours.  (2) 

Dying  declarations — admissibilify  of  question  for  judge.]  It  is  scarcely  necessary 
to  say  that  the  opinion  expressed  by  Eyre,  C.  B.,  in  R.  v.  Woodcock,  Leach,  503, 
that  the  admissibility  of  a  dying  declaration  is  in  some  degree  a  question  for  the  jury, 
is  erroneous.     It  is  for  the  judge  alone. 

Dying  declarations — where  reduced  info  writing.]  When  a  dying  declaration  is 
taken  formally  by  a  magistrate  and  reduced  into  writing,  although  perhaps  more 
authentic,  it  is  of  no  value  as  a  depcsition  unless  made  in  the  presence  of  the  prisoner, 
and  accompanied  by  the  proper  formalities  for  taking  depositions.  It  has  been  held 
that,  if  a  dying  declaration  bad  been  reduced  into  writing,  and  signed  by  the  de- 
ceased, secondary  evidence  cannot  be  given  of  its  contents.  Per  Coleridge,  J.,  R.  v. 
Gay,  7  C.  &  P.  230  :  82  E.  C.  L.  R.  But  mere  notes  of  the  declaration  taken  down 
by  one  of  the  parties  who  were  present  would  not  be  even  admissible.  See  supra, 
p.  3.(3) 

Dying  declarations — degree  of  credit  to  he  given  to.]  With  respect  to  the  effect 
of  dying  declarations,  it  is  to  be  observed  that,  although  there  may  have  been  an 
utter  abandonment  of  all  hope  of  recovery,  *it  will  often  happen  that  the  [*35] 
particulars  of  the  violence  to  which  the  deceased  has  spoken  were  likely  to  have 
occurred  under  circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.  The  consequences,  also,  of  the  violence  may  occasion  an 
injury  to  the  mind,  and  an  indistinctness  of  memory  as  to  the  particular  transaction. 

(1)  The  State  t.  Moody,  2  H.ayw.  31 ;  The  State  v.  Poll,  1  Hawks,  442  ;  Montgomery  v.  The  State, 
11  Ohio,  424;  The  State  t.  Tilghman,  11  Iredell,  513. 
gf    (2)  The  State  v.  Ferguson,  2  Hill  S.  Car.  Rep.  619. 

If  dying  deolarationg  have  been  reduced  to  writing  and  signed,  the  writing  mast  be  produced  or 
accounted  for.     The  State  t.  Tweedy,  11  Iowa,  350. 

(3)  A  written  statement  of  dying  declarations  taken  down  by  a  magistrate  is  admissible  as  secondary 
evidence,  if  the  magistrate  swears  that  he  cannot  recollect  the  statement  of  the  deceased.  Beets  v. 
The  State,  1  Meigs,  106. 
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The  deceased  may  have  stated  his  inferences  from  facts,  concerning  which  he  ma 
have  drawn  a  wrong  conclusion,  or  he  may  have  omitted  important  particulars,  froc 
not  having  his  attention  called  to  them.  Such  evidence,  therefore,  is  liable  to  b 
very  incomplete.  He  may  naturally,  also,  be  disposed  to  give  a  partial  account  o 
the  occurrence,  although  possibly  not  influenced  by  animosity  or  ill-will.  But  i 
cannot  be  concealed,  that  animosity  and  resentment  are  not  unlikely  to  be  felt  ii 
such  a  situation.  The  passion  of  anger  once  excited  may  not  have  been  entire! 
extinguished,  even  when  all  hope  of  life  is  lost.  See  R.  v.  Crockett,  4  C.  &  F 
544:  19  E;  0.  L.  R.,  ante,  p.  32,  where  the  declaration  was,  "that  damned  ma'i 
has  poisoned  me,"  which  may  be  presumed  to  be  vindictive;  and  R.  v.  Bonner,  I 
C.  &  P.  386 :  25  E.  C.  L.  R.,  where  the  dying  declaration  was  distinctly  proven  t 
be  incorrect.  Such  considerations  show  the  necessity  of  caution  in  receiving  imprea 
sions  from  accounts  given  by  persons  in  a  dying  state;  especially  when  it  is  considered 
that  they  cannot  be  subjected  to  the  power  of  cross-examination ;  a  power  quite  a 
necessary  for  scouring  the  truth  as  the  religious  obligation  of  an  oath  can  be.  Th 
security,  also,  which  courts  of  justice  have  in  ordinary  cases  for  enforcing  truth,  b 
the  terror  of  punishment  and  the  penalties  of  perjury,  cannot  exist  in  this  case.  Th 
remark  before  made  on  verbal  statements  which  have  been  heard  and  reported  b 
witnesses  applies  equally  to  dying  declarations ;  namely,  that  they  are  liable  to  h 
misunderstood  and  misreported,  from  inattention,  from  misunderstanding,  or  fron 
infirmity  of  memory. (1)  In  one  of  the  latest  cases  upon  the  subject,  the  species  o 
proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all  the  general  rules  of  evidence 
yet  as  having,  where  it  is  received,  the  greatest  weight  with  juries.  Per  Coleridge 
J.,  R.  V.  Spilsbury,  7  C.  &  P.  196 :  32  E.  C.  L.  R.,  1  Phill.  Ev.  305,  8th  ed,,  293 
9th  ed.  "  When  a  party  comes  to  the  conviction  that  he  is  about  to  die,  he  is  in  th 
same  practical  state  as  if  called  on  in  a  court  of  justice  under  the  sanction  of  an  oatl 
and  his  declarations  as  to  the  cause  of  his  death  are  considered  equal  to  an  oath,  bu 
they  are,  nevertheless,  open  to  observation.  For  though  the  sanction  is  the  same 
the  opportunity  of  investigating  the  truth  is  very  different,  and  therefore  the  accusei 
is  entitled  to  every  allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  th 
opportunity  of  more  full  investigation  by  the  means  of  cross-examination."  Pe 
Alderson,  B.,  R.  v.  Ashton,  2  Lewin,  C.  C.  147.  See  ajso  the  remarks  of  PoUocli 
C.  B.,  to  the  same  effect  in  delivering  the  judgment  of  the  Court  of  Criminal  Appes 
in  R.  V.  Reaney,  supra,  p.  33. 

Dyivy  declarations — evidence  in  answer  to  proof  o/]  Dying  declarations  are,  c 
course,  open  to  direct  contradiction  in  the  same  manner  as  any  other  part  of  the  cas 
for  the  prosecution ;  and  as  a  prisoner  is  at  liberty  to  show  that  a  prosecutor  wh 
appears  in  court  against  hira  is  not  to  be  believed  upon  his  oath  (see  post),  he  seem 
to  be  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was  such  that  n 
reliance  is  to  be  placed  on  his  dying  declarations.  2  Russell  on  Crimes,  by  Greaves 
[*36]  764.  As  the  declarations  of  a  dying  *man  are  admitted  on  a  supposition  thai 
in  his  awful  situation,  on  the  confines  of  a  future  world,  he  had  no  motive  to  rati 
represent,  but,  on  the  contrary,  the  strongest  motives  to  speak  without  disguise  an 

(1)  The  substance  of  dying  declarations  may  be  proved.  It  need  not  be  the  exact  words.  Ward  i 
The  State,  8  Blackford,  101,  Montgomery  v.  The  State,  11  Stant.  424.  When  the  declaration  is  n( 
of  facts  known  to  the  deceased,  but  of  an  opinion  or  suspicion,  as  an  inference  from  other  facts,  th 
jury  should  disregard  it  as  evidence  in  itself.  The  State  v.  Arnold,  13  Iredell,  184  ;  Nelms  v.  Tb 
State,  13  Smedes  &  Marsh.  600. 
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without  malice,  it  necessarily  follows  that  the  party  against  whom  they  are  produced 
in  evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of  his  behavior 
in  his  last  moments,  and  may  be  allowed  to  show  that  the  deceased  was  not  of  such 
a  character  as  was  likely  to  be  impressed  with  a  religious  sense  of  his  approaching 
dissolution.     See  1  Phill.  Ev.  298,  9th  ed. 
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Ground  of  admissibility.']  The  confessions  of  prisoners  are  received  in  evidence 
upon  the  same  principle  upon  which  admissions  in  civil  suits  are  received,  viz.,  the 
presumption  that  a  person  will  not  make  an  untrue  statement  against  his  own  in- 
terest.   1  Phill.  Ev.  397,  9th  ed.(l) 


(1)   State  v.  Guild,  5  Halst.  163  ;  The  People  v.  McFall,  1  Wheeler's  Cr.  C.  lOS. 

The  Commonwealth  is  not  bound  to  accept  an  admission  of  defendant  that  the  fact  offered  to  be 
proved  is  true,  but  may  go  on  to  establish  it  by  evidence.    Commonwealth  v.  Miller,  3  Gushing,  243. 

As  to  confessions  generally.  Brister  v.  The  State,  20  Alabama,  107  ;  Alfred  v.  The  State,  2  Swan, 
581  ;  The  State  v.  York,  37  N.  Hamp.  175  ;  The  State  v.  Wentworth,  Ibid.  196  ;  Shifflet's  Case, 
14  Grattan,  652  ;  The  State  v.  George,  5  Jones'  Law,  233  ;  Bob  v.  The  State,  32  Alabama,  560  ; 
The  State  v.  Gregory,  6  Jones'  Law,  315  ;  The  State  v.  Lamb,  28  Missouri,  228  ;  Meyer  v.  The 
State,  19  Arkansas,  156  ;  Fonts  v.  The  State,  8  Ohio  (N.  S.),  98  ;  Hartung  v.  The  People,  4  Parker 
C.  K.  319  ;  Keenan  v.  The  State,  8  Wisconsin,  132  ;  Drnmright  v.  The  State,  29  Georgia,  430  ; 
Lynes  v.  The  State,  36  Mississippi,  617  ;  Cain  v.  The  State,  18  Texas,  387  ;  The  People  v.  Harriden, 
1  Parker  C.  R.  344  ;  Hendriekson  v.  The  People,  Ibid.  406  ;  The  People  v.  Thayers,  Ibid.  595 ; 
Liles  V.  The  State,  30  Alabama,  24 ;  Scott  v.  The  State.  Ibid.  503  ;  The  Commonwealth  v.  Reny,  8 
Gray,  501 ;  Aiken  v.  The  State,  35  Alabama,  399. 

As  to  confessions  by  slaves,  see  Seaborn  v.  The  State,  20  Alabama,  15  ;  Spencer  v.  The  State,  71 
Ibid.  192  ;  The  State  v.  Clarissa,  11  Ibid.  57. 

Evidence  that  defendant  was  in  the  habit  of  drinking  cannot  be  given  by  him  to  explain  or  account 
for  declarations.    Whitney  v.  The  State,  8  Missouri,  165. 

The  fact  that  the  defendant  was  intoxicated,  "  that  he  was  excited  and  scattering  in  his  conversa- 
tion, and  that  no  one  who  heard  him  could  repeat  all  that  he  said,"  does  not  render  his  declarations 
or  confessions  of  guilt  inadmissible.    Eskridge  v.  The  State,  25  Alabama,  30. 
^      A  statement  by  the  prisoner  before  he  was  charged  with  the  crime  is  admissible  against  him. 
The  State  v.  Vaigneur,  5  Richardson,  391. 

A  conversation  between  a  witness  and  the  prisoner  having  been  given  in  evidence  by  the  State,  it 
was  held  that  other  conversations  on  the  same  matter  between  the  same  persons,  were  not  admissible 
on  behalf  of  the  defendant.    The  State  v.  McPherson,  9  Iowa.  53. 

The  giving  in  evidence,  against  the  defendant  in  a  criminal  case,  of  his  statements  at  the  time  of 
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Nature  and  effect  of  confessions.^  Confessions  maybe  divided  into  two  classes: 
judicial  and  extra-judicial.     They  may  also  be  divided  into  plenary  and  non-plenary. 

•"  A  plenary  judicial  confession,  i.  e.,  a  confession  made  by  the  accused  before  a 
tribunal  competent  to  try  him,  is  sufiBcient  whereon  to  found  a  conviction. 

_/•  It  is  said  by  Lord  Hale,  that  where  the  prisoner  freely  tells  the  fact,  and  demands 
the  opinion  of  the  court,  whether  it  be  felony,  though  upon  the  fact  thus  shown  it 
appears  to  be  felony,  the  court  will  not  record  his  confession,  but  admit  him  to  plead 
to  the  felony  not.  guilty.    2  Hale  P.  C.  225. 

^  A  plenary  judicial  confession  is  in  other  words  a  plea  o?  guilty. 

An  extra-judicial  confession  is  good  evidence,  but  not  conclusive,  even  though 
plenary.  Whether  or  not  a  plenary  extra-judicial  confession,  uncorroborated  in  any 
[*38]  way  whatever,  is  suflScient  whereon  to  *found  a  conviction,  has  been  the  sub- 
ject of  some  discussion.  It  is  said  to  have  been  decided  to  be  so  in  R.  v.  Wheeling,  1 
Leach  Or.  Ca.  311  (ri);  but  it  seems  doubtful,  whether  the  language  is  to  be  taken 
in  the  unqualified  sense  which,  at  first  sight,  it  appears  to  bear.  The  subject  is 
ably  discussed  by  Mr.  Greaves  in  a  note  to  2  Russ.  Cr.  825 ;  and  he  is  of  opinion 
that  it  has  never  been  expressly  decided,  that  the  mere  confession  of  a  prisoner  alone, 
and  without  any  other  evidence,  is  sufficient  to  warrant  a  conviction. (1) 

his  arrest,  as  tending  to  sliow  that  he  then  gave  a  false  account  of  himself,  does  not  entitle  him  to 
show  that  he  had  previously,  on  other  occasions,  given  a  different  and  true  account  of  the  same  facts. 
The  Commonwealth  v.  Goodwin,  14  Q-ray,  55. 

When  a  conversation  has  heen  testified,  it  is  competent  for  defendant  to  give  evidence  of  a  suhse- 
quent  conversation  with  the  same  witness.    The  People  v.  Green,  1  Parker's  Com.  Rep.  11. 

A  confession  made  at  one  time  is  not  destroyed  hy  a  denial  made  at  another  time.  Jones  v.  The 
Stnte,  1.3  Texas,  IBS. 

Words  uttered  in  sleep  hy  a  defendant  in  a  criminal  case  are  not  admissible  in  evidence  against 
..him.    The  People  v.  Robinson,  19  California,  40. 

The  record  of  the  examination  before  a  justice  is  evidence  on  the  trial  of  the  prisoner  even  if  it 
show  no  confession  but  only  refusals  to  answer.  The  People  v.  Banker,  2  Parker's  C.  R.  26.  But  it 
cannot  be  used  by  him  in  his  defence.    Nelson  v.  The  State,  2  Swan,  237. 

Admissions  made  to  a  clergyman  are  admissible  as  evidence  in  a  criminal  case,  if  not  made  to  him 
in  his  professional  character,  in  the  course  of  discipline  enjoined  by  his  church.  The  People  v. 
Gates,  1.3  Wend.  311. 

A  letter  written  by  the  defendant  after  his  arrest  and  before  trial,  in  relation  to  confessions  made 
by  an  accomplice,  is  admissible  in  evidence  against  him.    The  State  v.  Watson,  31  Missouri,  361. 

The  confessions  of  an  accused  person  should  not  be  excluded,  because  the  facts  themselves  have 
been  proved  by  witnesses  who  were  present  when  they  transpired.  Such  confessions  and  the  testi- 
mony are  of  the  same  grade  of  evidence.    Austin  v.  The  State,  14  Arkansas,  556. 

(1)  Confessions  ought  always  to  be  received  with  great  caution,  lest  the  language  of  the  witness 
should  be  substituted  for  that  of  the  accused.  Law  v.  Merrill,  6  Wend.  268  ;*Malin  v.  Malin,  1  Id. 
625  ;   State  v.  Gardiner,  Wright's  Rep.  393. 

The  confession  of  an  infant  is  competent,  but  the  jury  should  be  careful  in  weighing  it.  Mather  v. 
Clark,  2  Atk.  209.  A  boy  of  twelve  years  and  five  months  may  be  convicted  on  his  own  confession 
and  executed.  Capacity  to  commit  a  crime  necessarily  supposes  capacity  to  confess  it.  State  v. 
Guild,  5  Halst.  163.  See  also  Comm.  v.  Yard,  Mina  Trial,  Pamphlet,  p.  10.  The  case  of  a  boy  of 
twelve  years,  where  it  was  left  to  the  jury  (the  point  being  doubtful)  to  determine,  as  a  matter  of 
fact,  whether  the' confession  was  voluntary.  State  v.  Aaron,  1  Southard,  231.  The  ease  of  a  boy  ten 
years  old.    Case  of  Stage  et  al.,  5  Rogers  Rec.  177.  ■         > 

When  there  is  evidence  from  which  the  jury  may  reasonably  infer  the  commission  of  the  offence 
charged,  sufficient  foundation  is  laid  for  admitting  the  voluntary  confessions  of  the  prisoner ;  the 
prosecution  being  still  held  to  the  produotion  of  proof  requisite  to  warrant  conviction.  The  State 
V.  Laliyer,  4  Minnesota,  388. 

A  mere  confession  of  the  party  charged  with  crime  uncorroborated  by  circumstances  is  insuffi- 
cient to  justify  conviction.  Bergen  v.  The  People,  17  Illinois,  426  ;  The  People  v.  RuUoff,  3  Parker 
C.  R.  401. 

Extra-judicial  confessions  of  a  prisoner  are  not  sufficient  to  warrant  a  conviction,  without  proof 
aliunde  of  the  corpus  delicti.  Brown  v.  The  State,  32  Misnissippi,  433  ;  Same  v,  The  State,  33 
Ibid.  347. 

The  extra-judicial  confession  of  a  prisoner  indicted  for  murder,  without  proof  aliunde  of  the  death 
of  the  party,  is  insufficient  to  oonvict  him.    Strongfellow  v.  The  State,  26  Mississippi,  157. 

There  must  be  satisfactory  evidence  that  a  crime  has  been  committed  ;  as  that,  in  case  of  larceny, 
the  property  has  been  feloniously  taken  and  carried  away,  even  when  the  prisoner  shows  satisfactory 
indications  of  guilt.  Tyner  v.  The  State,  5  Humphreys  Rep.  383;  People  v.  Hennessey,  16  Wend. 
147  ;  Keithler  v.  The  State,  10  Smedes  &  Marsh.  192 ;  Stephen  <i.  The  State,  11  Georgia,  225  |  The 
People  V.  Badgleyi  16  Wend  53  ;  Contra,  The  State  v.  Cowan,  7  Iredell,  239  ;  Contra,  The  State 
V.  Lamb,  25  Missouri,  218. 
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Degree  of  credit  to  he  given  to.']  With  regard  to  the  degree  of  credit  which  a  jury 
ought  to  attach  to  a  confession,  much  difference  of  opinion  has  existed.  By  some  it 
has  been  considered  as  forming  the  highest  and  most  satisfactory  evidence  of  guilt. 
Per  Grose,  J.,  delivering  the  opinion  of  the  judges  in  R.  v.  Lambe,  2  Leach,  554. 
"  The  voluntary  confession  of  the  party  in  interest,"  says  Chief  Baron  Gilbert,  "  is 
reckoned  the  best  evidence;  for,  if  a  man  swearing  for  his  interest  can  give  no  credit, 
he  must  certainly  give  most  credit  when  he  swears  against  it."  Gilb.  Ev.  137.  So 
it  is  stated  by  the  court  in  R.  v.  Warwickshall,  1  Leach,  263,  that  a  free  and  volun- 
tary confession  is  deserving  of  the  highest  credit,  because  it  is  presumed  to  flow  from 
the  highest  sense  of  guilt,  and  therefore  it  is  admitted  as  proof  of  the  crime  to  which 
it  refers.  On  the  other  hand,  it  is  said  by  Mr.  Justice  Foster  (Discourses,  243),  that 
hasty  confessions  made  to  persons  having  no  authority  to  examine,  are  the  weakest 
and  most  suspicious  of  all  evidence.  Proof  may  be  too  easily  procured,  words  are 
often  misrepnrted,  through  ignorance,  inattention,  or  malice,  and  they  are  extremely 
liable  to  misconstruction.  Moreover,  this  evidence  is  not,  in  the  usual  course  of 
things,  to  be  disproved  by  that  sort  of  negative  evidence  by  which  the  proof  of  plain 
facts  may  be,  and  often  is  confronted.  This  opinion  has  also  been  adopted  by  Sir 
W.  Blackstone.  4  Com.  357.  It  has  been  said  that  it  is  not  to  be  conceived  that  a 
man  would  be  induced  to  make  a  free  and  voluntary  confession  of  guilt,  so  contrary 
to  the  feelings  and  principles  of  human  nature,  if  the  facts  confessed  were  not  true. 
1  Phill.  Ev.  110,  7th  ed.  It  cannot  be  doubted,  however,  that  instances  have 
occasionally  occurred,  in  which  innocent  persons  have  confessed  themselves  guilty  of 
crimes  of  the  gravest  nature.  Three  men  were  tried  and  convicted  of  the  murder  of 
a  Mr.  Harrison.  One  of  them  confessed  himself  guilty  of  the  fact,  under  a  promise 
of  pardon;  the  confession,  therefore,  was  not  given  in  evidence  against  him,  and  a 
few  years  afterwards  it  appeared  that  Mr.  Harrison  was  alive.  MS.  case,  cited  1 
Leach,  264  (ri).  Mr.  Phillipps  also,  after  stating  that  in  criminal  cases  a  confession 
carries  with  it  a  greater  probability  of  truth  than  a  confession  in  civil  suits,  the  con- 
sequences being  more  serious  and  highly  penal,  and  alluding  to  the  maxim,  hahemus 
optimum  testem,  covfitentem  reum,  adds,  "  but  it  is  to  be  observed  there  may  not 
unfrequently  be  motives  of  hope  and  fear,  inducing  a  person  to  make  an  untrue  con- 
fession, which  seldom  operate  in  the  case  of  admissions.  And  further,  in  consequence 
also  of  the  universal  eagerness  and  zeal  which  prevail  for  the  detection  of  guilt  when 
offences  occur  of  an  aggravated  character,  in  consequence  also  of  the  necessity  of  using 
testimony  of  suspicious  witnesses  for  the  discovery  of  secret  crimes,  the  evidence  of 
confessions  is  subject,  in  a  very  remarkable  degree,  to  the  imperfections  attaching 
generally  to  hearsay  evidence.  See  per  Alderson  B.,  R.  v.  Simons,  6  C.  &  P.  541 : 
i25  E.  C.  L.  R. ;  also  *5  C.  &  P.  542  :  24  B.  C.  L.  R.  For  these  reasons  the  state-  [*39] 
ments  of  prisoners  are  often  excluded  from  being  given  in  evidence  in  cases  where 
they  would  be  unobjectionable  as  the  admission  of  a  party  to  a  civil  suit."  1  Phill. 
Ev.  397,  9th  ed. 

What  confessions  are  not  admissible  in  evidence.]  Pn'md  facie,  as  a  matter  of 
course,  a  confession  by  the.  prisoner  is  admissible  as  evidence  against  him.  But  there 
are  certain  grounds  which  may  be  shown  by  him  suflBcient  to  exclude  the  confession. 
The  law,  however,  as  it  at  present  stands,  is  involved  in  considerable  obscurity ;  and, 

If  the  prisoner  is  in  law  capable  of  oommibting  crime  he  is  liable  to  be  convicted  upon  his  own 
confession.    Studstill  v.  The'State,  7  Georgia,  2. 

Confessions  should  be  received  with  great  caution,  for  experience  has  shown  that  they  often  mislead 
and  sometimes  convict  an  innooent  person.   United  States  y.  Nott,  1  McLean,  499. 
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until  it  has  received  further  discussion,  it  is  impossible  to  mark  out  precisely  the 
limits  of  exclusion  and  admission.  Thus  much  is  certain,  that  no  confession  by  the 
prisoner  is  admissible  which  is  made  in  consequence  of  any  inducement  of  a  tem- 
poral nature,  having  reference  to  the  charge  against  the  prisoner,  held  out  by  a  persoo 
in  authority;  and,  on  the  whole,  the  tendency  of  the  present  decisions  seems  to  be 
to  admit  any  confessions  which  do  not  come  within  this  proposition ;  but  that  this  is 
so  has  not  yet  been  distinctly  stated,  nor  has  the  meaning  to  be  attached  to  each 
branch  of  the  proposition  been  as  yet  distinctly  ascertained,  as  a  perusal  of  the  follow- 
ing cases  will  show. 

It  is  usual  to  speak  of  a  threat  or  inducement  as  excluding  the  confession;  and 
whether  a  man  says,  "  if  you  do  confess  I  will  not  do  so  and  so,"  or  whether  he  says, 
"if  you  do  not  confess  I  will  do  so  and  so,"  makes  very  little  difference,  if  in  sub- 
stance the  person  accused  is  unduly  influenced.  All  that  is  here  said,  therefore,  will 
be  applicable  to  both  threats  and  inducements. (1) 

What  is  an  inducement.']  The  reported  cases  in  which  statements  by  prisoners 
have  been  held  inadmissible  are  very  numerous.  Previous  to  the  decision  in  R.  v 
Baldry,  2  Den.  C.  C.  430,  S.  C,  1  Cox  Cr.  Ca.  530 :  21  L.  J.,  M.  C.  130,  which 
will  be  noticed  presently,  they  had  gone  a  very  great  length.  In  R.  v.  Drew,  8  C.  & 
P.  140  :  34  E.  C.  L.  E.,  the  prisoner  was  told  "  not  to  say  anything  to  prejudice 
himself,  as  what  he  said  would  be  taken  down,  and  would  be  used  for  or  against  him 
at  his  trial."  Coleridge,  J.,  considered  this  to  be  an  inducement  to  make  a  statement, 
and  rejected  the  evidence.  In  R.  v.  Morton,  2  Moo.  &  R.  514,  the  constable  said 
to  the  prisoner,  "  What  you  are  charged  with  is  a  very  heavy  offence,  and  you  must 
be  very  careful  in  making  a  statement  to  me  or  to  anybody  else  that  may  tend  to 
injure  you;  but  anything  that  you  can  say  in  your  defence  we  shall  be  ready  to  hear, 
or  to  send  to  assist  you."  Coleridge  J.,  said  :  "  Upon  reflection,  I  adhere  to  my  de- 
cision in  R.  V.  Drew,"  and  rejected  the  evidence.     In  R.  v.  Farley,  1  Cox  Cr.  Ca. 

(1)  Confessions  or  disclosures  made  under  any  threat,  promise,  or  encouragement  of  any  hope  or 
favor,  are  inadmissible  in  criminal  prosecutions.  The  State  v.  Phelps,  11  Vermont,  116 ;  Boyd  v. 
The  State,  2  Humphreys,  S7 ;  The  State  v.  Grant,  9  Shepley,  171 ;  The  State  v.  Harman,  3  Harring- 
ton, 667  ;  Ward  v.  The  People,  3  Hill,  395  ;  The  State  v.  Freeman,  1  Speers,  57. 

The  oflBcer  who  had  a  prisoner  in  charge  told  him  that  he  had  better  tell  him  all  about  the  matter, 
and  if  he  would,  he  would  not  appear  against  him,  and  that  the  prisoner  had  better  turn  State's 
evidence,  whereupon  the  prisoner  made  a  full  confession  to  the  officer  ;  held,  that  the  confession  so 
obtained  could  not  be  given  in  evidence  against  the  prisoner,  and  that  the  proper  time  of  objection 
was  before  the  officer  had  given  his  testimony  and  not  during  the  instruction  of  the  jury.  Cauley 
V.  The  State,  12  Missouri,  462  ;  Lambeth  v.  The  State,  1  Cushman,  322  ;  The  Commonwealth  v. 
Taylor,  5  Cushing,  605. 

A  confession,  made  under  representation  of  the  infamy  which  would  attend  the  concealment,  made 
in  great  agitation,  but  without  threats  or  promises,  is  admissible.  State  v.  Crank,  2  Bailey,  66.  On 
the  trial  of  an  indictment  to  exclude  confessions  of  guilt  of  the  accused  on  the  ground  of  their  not 
having  been  voluntarily  made,  there  must  appear  to  have  been  held  out  some  fear  of  personal  injury, 
or  hope  of  personal  benefit  of  a  temporal  nature,  unless  the  collateral  inducement  be  so  strong  as  to 
make  it  reasonable  to  believe  that  it  might  have  produced  an  untrue  statement  as  a  confession.  State 
V.  Grant,  22  Maine,  171;  The  People  v.  Eankin,  2  Wheeler's  C.  C.  467;  People  v.  Johnson,  Ibid. 
378;  State  v.  Aaron,  1  Southard,  231. 

A  confession  obtained  from  a  defendant,  either  by  the  flattery  of  hope,  or  by  the  impressions  of 
fear,  however  slightly  the  emotion  may  be  implied,  is  not  admissible.  Stephens  v.  The  State,  11 
Georgia,  225;  The  State  v.  Harman,  3  Harrington,  587;  The  State  v.  Phelps,  11  Vermont,  116; 
The  Comm.  v.  Knapp,  9  Pick.  496 ;  The  State  v.  Grant,  22  Maine,  171. 

When  a  confession  is  obtained  by  a  promise  to  put  an  end  to  a  prosecution,  it  is  held  that  such 
confession  is  inadmissible.  Boyd  v.  The  State,  2  Humphreys,  39  ;  Bryant  v.  The  State,  9  Ibid.  636.' 
As  to  inducements  to  confess,  see  The  Commonwealth  v.  Morey,  1  Gray,  461 ;  Smith  v.  The  Com- 
monwealth, 10  Grattan,  734;  Jim  v.  The  State,  15  Georgia,  535  ;  Wyatt  v.  The  State,  25  Alabama, 
9  ;  Spears  v.  Ohio,  2  Ohio  (N.  S.) ,  583 ;  Austin  v.  The  State,  14  Arkansas,  566  ;  The  People  v.  Burns, 
2  Parker  C.  R.  34;  The  State  v.  Patrick,  3  Jones'  Law  N.  C.  443  ;  The  State  v.  Gossett,  9  Rich- 
ardson's Law,  428;  The  People  v.  Thorns,  3  Parker  C.  R.  256;  Fife  v.  The  Commonwealth,  5 
Casey,  429 ;  Simon  v.  The  State,  5  Florida,  285  ;  Rafe  v.  The  State,  20  Georgia,  60  ;   The  Stately. 
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76,  the  prisoner  was  told  by  the  constable  that  whatever  she  told  him  would  be  used 
against  her  at  the  trial ;  and  Maule,  J.,  referring  to  R.  v.  Drew,  rejected  the  evi- 
dence; and  the  same  learned  judge  pursued  the  same  course  in  R.  v.  Harris,  id.  106. 
All  the  cases,  however,  are  reviewed  in  R.  v.  Baldry,  vbi  siiprd,  where  the  constable 
had  said  to  the  prisoner,  after  telling  him  the  charge,  "  that  he  must  not  say  anything 
to  criminate  himself;  what  he  did  say  would  be  taken  down,  and  used  as  evidence 
against  him."  Lord  Campbell,  C.  J.,  at  the  trial  received  the  evidence,  but  reserved 
the  point  for  the  consideration  of  the  Court  of  Criminal  Appeal,  on  the  authority  of 
the  above  cases.  All  the  judges  (Pollock,  C.  B.,  Parke,  B.,  Erie  and  Williams,  JJ., 
and  Campbell,  C.  J.)  were  of  opinion  that  the  *statement  was  admissible.  [*40] 
Pollock,  C.  B.,  said,  "  A  simple  caution  to  the  accused  to  tell  the  truth,  if  he  says 
anything,  has  been  decided  not  to  be  sufficient  to  prevent  the  statement  being  given 
in  evidence;  yet,  even-in  that  case,  the  person  charged  might  have  understood  the 
caution  as  meaning  that  he  could  not  tell  the  truth  without  confessing  his  guilt.  It 
has  been  decided  that  that  would  not  prevent  the  statement  being  given  in  evidence 
by  Littledale,  J.,  in  R.  v.  Court,  7  C.  &  P.  486:  32  E.  C.  L,  R. ;  and  by  Rolfe,  B., 
in  a  case  at  Gloucester,  R.  v.  Holmes,  1  Car.  &  K.  248  :  47  E.  C  L.  R. ;  but  where 
the  admonition  to  speak  the  truth  has  been  coupled  with  any  expression  importing 
that  it  would  be  better  for  him  to  do  so,  it  has  been  held  that  the  confession  was  not 
receivable;  the  objectionable  words  being,  'that  it  would  be  better  to  speak  the 
truth,'  because  they  import  that  it  would  be  better  for  him  to  say  something.  This 
was  decided  in  R.  v.  Garner,  1  Den.  C.  C.  329.  The  true  distinction  between  the 
present  case  and  a  case  of  that  kind  is,  that  here  it  is  left  to  the  prisoner  as  a  perfect 
matter  of  indifference  whether  he  should  open  his  mouth  or  not.  With  regard  to  the 
cases  of  R.  v.  Drew  and  R.  v.  Morton,  with  the  greatest  respect  for  my  brother 
Coleridge,  I  do  not  approve  of  the  decision  in  the  former,  or  the  arguments  used  to 
support  it  in  the  latter.  I  think  the  statement  in  R.  v.  Drew  ought  not  to  have  been 
rejected.  With  every  veneration  for  the  opinion  of  my  brother  Maule,  I  cannot  agree 
with  his  view  of  the  subject."  Parke,  B.,  said,  "I  have  reflected  on  R.  v.  Drew  and 
R.  V.  Morton,  and  I  have  never  been  able  to  make  out  that  any  benefit  was  held  out  to 
the  prisoner  by  the  cautions  employed  in  those  cases."  And  Lord  Campbell,  C.  J., 
said,  "With  regard  to  the  decisions  of  my  brother  Maule,  and  my  brother  Coleridge, 
with  the  greatest  respect  for  them,  I  disagree  with  their  conclusions." 

The  case  of  R.  v.  Court,  above  referred  to,  was  this  :  the  prisoner  was  taken  before 
a  magistrate  on  a  charge  of  forgery ;  the  prosecutor  said,  in  the  hearing  of  the 
prisoner,  that  he  considered  the  prisoner  as  the  tool  of  one  G.,  and  the  magistrate  then 
told  the  prisoner  to  be  sure  and  tell  the  truth;  upon  which  the  prisoner  made  a 
statement.  It  was  held  by  Littledale,  J.,  that  evidence  of  this  statement  was  admis- 
sible. In  R.  V.  Holmes  (supra),  the  prisoner  was  before  a  magistrate  on  the  charge 
of  rape,  and  the  magistrate  said,  "  Be  sure  you  say  nothing  but  the  truth,  or  it  will  be 
taken  against  you,  and  may  be  given  in  evidence  against  you  at  your  trial."  Evidence 
of  the  statement  then  made  by  the  prisoner  was  held  by  Rolfe,  B.,  to  be  admissible. 
In  R.  V.  Garner  (supra),  the  surgeon  told  the  girl,  in  the  presence  of  her  master  and 
mistress  (which,  as  we  shall  see  presently,  is  the  same  thing  as  if  the  words  had  been 
used  by  the  master  or  mistress  themselves),  that  it  was  better  for  her  to  speak  the 

Kitty,  12  Louisiana,  805  ;  Franklin  v.  The  State,  2  Alabama,  9  ;  Hamilton  v.  The  State.  3  Indiana, 
552 ;  Dick  v.  The  State,  30  Mississippi,  593  ;  Smith  t.  The  State,  10  Indiana.  100  ;  Rutherford  t. 
The  Commonwealth,  2  Metcalfe  (Ky.)  387 ;  The  State  v.  Freeman,  12  Indiana,  100  ;  The  Common- 
wealth V.  Howe,  2  Allen,  153  ;   The  People  v.  Smith,  15  California,  408. 

If  the  confession  is  not  so  connected  with  the  threat  or  promise  as  to  be  a  consequence  of  it,  it  is 
to  be  regarded  as  voluntary,  and  of  course  admissible.     The  State  v.  Potter,  18  Conn.  166. 
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truth ;  evidence  of  the  statement  thereupon  made  was  unanimously  held  by  the 
Court  of  Criminal  Appeal  to  be  inadmissible.  As  the  principles  laid  down  in  K.  v. 
Baldry  will,  doubtlps,  now  be  considered  conclusive,  it  is  not  considered  necessary 
to  refer  at  any  greater  length  to  a  large  class  of  previous  cases  which  are  of  a  similar 
character,  and  which  are  not  altogether  uniform;  they  will  all  be  found  in  the  elaborate 
argument  of  the  learned  counsel  for  the  prisoner  in  R.  v.  Baldry. 

In  R.  V.  Sleeman,  1  Dears.  C.  C.  249,  the  prisoner,  a  maidservant,  was  taken  into 
custody  on  a  charge  of  setting  fire  to  her  master's  premises.  She  desired  to  change 
her  dress,  and  was  permitted  to  do  so,  being  given,  for  that  purpose,  into  the  charge 
[*41]  of  her  *master's  daughter.  While  she  was  changing  her  clothes,  her  master's 
daughter  said  to  her,  "I  am  very  sorry  for  you;  you  ought  to  have  known  better; 
tell  me  the  truth,  whether  you  did  it  or  no."  The  prisoner  said,  "  I  am  innocent." 
The  master's  daughter  replied,  "Don't  run  your  soul  intd  more  sin  ;  tell  the  truth." 
The  prisoner  then  made  a  full  confession.  The  evidence  was  admitted;  and  the 
Court  of  Criminal  Appeal,  on  a  case  reserved,  held  that  there  was  no  inducement  ur 
threat,  and  affirmed  the  conviction.  In  R.  v.  Upchurch,  1  Moo.  C.  C.  465,  the 
prisoner,  a  servant  girl,  aged  thirteen,  was  indicted  for  attempting  to  set  fire  to  her 
master's  house.  After  the  attempt  was  discovered,  her  mistress  said  to  her,  "  Mary, 
my  girl,  if  you  are  guilty,  do  confess ;  it  will  perhaps  save  your  neck ;  you  will  have 
to  go  to  prison ;  if  W.  H.  C.  (a  person  whom  the  prisoner  had  charged)  is  found 
clear,  the  guilt  will  fall  on  you."  She  made  no  answer.  The  mistress  then  said, 
"  Pray  tell  me  if  you  did  it."  The  prisoner  then  confessed.  The  evidence  was 
admitted,  and  the  point  reserved ;  but  the  judges  thought  that  it  ought  not  to  have 
been  received.  In  R.  v.  Hearn,  1  Car.  &  M.  109  :  41  E.  C.  L.  R.,  a  servant  was 
charged  with  attempting  to  set  fire  to  her  master's  house.  It  was  proved  that  the 
furniture  in  two  bedrooms  was  on  fire,  and  a  spoon  and  other  articles  were  found  in 
the  sucker  of  the  pump.  The  master  told  the  prisoner,  that  if  she  did  not  tell  the 
truth  about  the  things  found  in  the  pump,  he  would  send  for  the  constable  to  take 
her,  but  he  said  nothing  to  her  respecting  the  fire.  Coltman,  J.,  held  that  this  was 
such  an  inducement  to  confess  as  would  render  inadmissible  any  statement  that  the 
prisoner  made  respecting  the  fire,  as  the  whole  was  to  be  considered  as  one  transaction. 

Whether  the  inducement  must  have  reference  to  the  charge.^  Upon  this  point 
there  are  but  few  authorities.  In  R.  v.  Sexton,  Chetw.  Burn,  tit.  Confession,  the 
prisoner  said,  "If  you  will  give  me  a  glass  of  gin,  I  will  tell  you  all  about  it,"  and 
two  glasses  of  gin  were  given  him.  He  then  made  a  confession,  which  Best,  J.,  re- 
fused to  admit.  This  decision  has  been  repeatedly  doubted.  See  Deacon  Dig.  Cr. 
Law,  424;  Joy  on  Confession.?,  17;  2  Russ.  Cr.  827.  In  R.  v.Lloyd,  6  (].  &  P. 
398  :  25  E.  C.  L.  R.,  a  man  and  his  wife  were  in  prison  in  separate  rooms,  on  a 
charge  of  stealing  and  receiving,  and  the  constable  said  to  the  man,  "  If  you  will 
tell  where  the  property  is,  you  shall  see  your  wife ;"  Patteson,  J.,  held  that  a  con- 
fession made  afterwards  was  admissible.  The  report  of  R.  v.  Green,  6  C.  &  P.  655  : 
25  E.  C.  L.  R.,  which  is  sometimes  cited  on  this  point,  seems  too  obscure  to  be  re- 
lied on  for  any  purpose  whatever. 

It  is  to  be  remarked  that  if  it  it  is  necessary  that  the  inducement  should  have 
reference  to  the  charge  against  the  prisoner,  it  is  quite  unnecessary  to  discuss,  as 
was  done  in  great  length  in  R.  v.  Gilham,  1  Moo.  C.  C.  186,  whether  the  induce- 
ment must  be  of  a  temporal  nature.  There  the  chaplain  of  the  gaol  had  had  repeated 
interviews  with  the  prisoner,  and  had  strongly  impressed  upon  him  the  religious 
duty  of  confession  ;  coupling  these  exhortations  with  an  expression  of  belief  that  the 
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prisoner  was  a  guilty  maDj  as  indeed  the  prisoner  himself  in  general  terms  admitted. 
The  gaoler  had  also  conversed  with  the  prisoner  on  the  subject,  and  had  held,  in 
briefer  terms,  similar  language.  The  prisoner  at  length,  after  being  cautioned  that 
what  he  said  would  be  used  in  evidence  against  him,  made  a  full  confession  to  the 
gaoler,  and  afterwards  to  the  mayor.  Both  confessions  *were  received  by  Gar-  [*42] 
row,  B.,  the  question  of  their  admissibility  being  reserved  for  the  opinion  of  the  judges. 
The  judges,  without  stating  any  reasons,  held  that  the  confessions  (both  according  to 
the  report)  were  properly  received ;  and  it  is  said  in  2  Russ.  Cr.  p.  852,  that  the  ground 
of  this  decision  was  that  there  were  no  temporal  hopes  of  benefit  or  forgiveness  held  out; 
and  that  such  hopes,  if  referrible  merely  to  a  future  state  of  existence,  are  not  within 
the  principle  on  which  the  rule  for  excluding  confessions  obtained  by  improper  in- 
fluence is  founded.  Two  other  points  were  taken  by  the  counsel  for  the  prosecution  ; 
namely,  that  neither  the  chaplain  nor  the  gaoler  were  persons  in  authority,  within 
the  meaning  of  the  rule  which  excludes  confessions ;  and  that  there  had  been  ample 
caution  given  to  render  the  confessions  admissible,  even  if  what  had  previously  taken 
place  were  open  to  objection.  But  there  is  no  indication  of  the  opinion  of  the  court 
on  either  of  these  points. 

In  R.  V.  Wild,  1  Moo.  C.  C.  452,  which  is  frequently  quoted  on  this  subject,  a 
variety  of  confessions  which  had  been  made  by  the  prisoner,  were  received  in  evi- 
dence, and  some  of  these,  at  least,  are  open  to  more  than  one  objection.  As  it  is 
said  in  the  report  that  the  confession  was  considered  by  a  majority  of  the  judges  to 
be  admissible,  not  saying  which,  and  no  grounds  of  the  decision  are  given,  no  con- 
clusion can  be  drawn  from  it.  In  R.  v.  Nute,  Chetw.  Burn,  tit.  Confession,  S.  C, 
2  Russ.  Cr.  832,  the  question,  whether  inducements  not  of  a  temporal  nature  coming 
from  a  person  in  authority  are  sufficient  to  exclude  a  confession,  seems  to  have  been 
considered  by  the  judges,  and  by  some,  at  least,  to  have  been  resolved  in  favor  of 
their  admissibility  of  confessions  made  under  such  circumstances. 

On  the  whole  the  authorities  seem  to  be  in  favor  of  the  proposition  that  the  in- 
ducement must  be  of  a  temporal  nature.  Whether  or  no  it  must  have  reference  to 
the  charge  has  scarcely  been  fully  discussed.  It  is  certainly  possible  to  conceive 
cases  in  which  a  much  stronger  inducement  might  be  held  out  to  a  prisoner  than 
one  having  reference  to  an  escape  from  a  charge  not  involving  any  very  serious  con- 
sequences. 

Inducement  must  he  held  out  ly  a  person  in  authority.]  In  R.  v.  Spencer,  7  C. 
&  P.  776  :  32  E.  C.  L.  R.,  Parke,  B.,  stated  that  there  was  a  difference  of  opinion 
among  the  judges,  whether  a  confession  made  to  a^erson  who  has  no  authority,  after 
an  inducement  held  out  by  that  person,  can  be  given  in  evidence;  and  the  learned 
judge  intended,  had  the  evidence  been  pressed,  to  hav6  received  it ;  and  to  have  re- 
served the  point.  But  on  the  last-mentioned  case  being  cited  in  R.  v.  Taylor,  8  C. 
&  P.  733  :  34  E.  C.  L.  R.,  Patteson  J.,  said,  "  It  is  the  opinion  of  the  judges,  that 
evidence  of  any  confession  is  receivable,  unless  there  has  been  some  inducement  held 
out  by  some  person  in  authority."  And  in  R.  v.  Moore,  2  Den.  C.  C.  526,  Parke,  B., 
in  delivering  a  carefully  considered  judgment  of  the  Court  of  Criminal  Appeal,  said 
that,  if  the  inducement  was  not  held  out  by  a  person  in  authority,  it  was  clearly  ad- 
missible.    This  question  may,  therefore,  be  considered  as  settled. (1) 


(1)  When  a  magistrate,  on  the  examination  of  a  prisoner  accused  of  robbing  an  individual  of  a 
watch  on  the  previous  night,  and  on  whom  the  watch  was  found,  told  him  "that  unless  he  could  ac- 
count for  the  manner  in  which  he  became  possessed  of  the  wat<!h,  he  should  be  obliged  to  commit  him 
to  be  tried  for-  stealing  it :"  it  was  held  that  this  did  not  amount  to  such  a  threat  as  would  prevent 
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Who  is  a  person  in  aufhoriti/.}  The  decisions  are  numerous  and  undoubted  that 
the  prosecutor,  or  the  person  who  in  the  ordinary  course  of  things  will  become  so, 
[*43J  the  constable  in  charge  of  the  *prisoner,  and  any  person  having  judicial  au- 
thority over  the  prisoner,  are  persons  in  authority  within  the  meaning  of  the  rule. 
The  rule  also  extends  to  the  master  or  mistress  of  the  prisoner,  but  only  where  the 
offence  concerns  the  master  or  mistress.  This  was  denied  in  R.  v.  Moore,  svpra, 
where  the  prisoner  was  charged  with  killing  or  concealing  the  birth  of  her  infant 
child,  and  had  made  a  confession  to  her  mistress  after  an  inducement,  which  was 
held  admissible.  The  previous  cases  were  there  discussed  by  Parke,  B.,  and  shown 
to  be  in  conformity  with  that  decision.  In  R.  v.  Luokhurst,  1  Dears.  C.  C.  245,  the 
owner  of  a  mare  was  held  to  be  a  person  from  whom  a  threat  coming  would  exclude 
the  confession  of  a  prisoner  that  he  had  had  connection  with  the  mare.  In  R.  v. 
Kingston,  4  C.  &  P.  387  :  19  E.  C.  L.  R.,  Park,  J.,  after  conferring  with  Littledale, 
J  ,  held  that  an  inducement  held  out  by  a  surgeon  was  sufficient  to  exclude  a  confes- 
sion. This  appears  to  be  the  only  decision  on  this  point.  In  R.  v.  Garner,  2  C.  & 
K.  920  :  61  E.  C.  L.  R.,  the  inducement  "was  held  out  by  the  surgeon,  and  the 
confession  was  made  to  him,  but  the  master  and  mistress  were  present,  and,  as  will 
be  seen  presently,  that  is  the  same  as  if  the  inducement  had  been  held  out  by  them. 
The  case  of  R.  v.  Gilham,  1  Moo.  C.  C.  86,  is  no  authority,  as  has  sometimes  been 
stated,  that  the  chaplain  of  a  gaol  is  a  person  in  authority  within  the  meaning  of  this 
rule  ;  see  that  case  fully  stated,  ante,  p.  40.  In  R.  V.  Sleeman,  1  Dears.  C.  C. 
248,  ante,  p.  39,  it  was  stated  that  the  daughter  of  the  master  of  the  house  who 
had  the  maidservant  in  her  custody  for  a  temporary  purpose,  was  not  a  person  in 
authority.  Sed  qu.,  the  point  was  not  necessary  to  the  decision,  as  it  was  held 
that  there  was  no  inducement. 

Inasmuch  as  in  cases  of  felony  any  person  may,  upon  reasonable  suspicion,  appre- 
hend the  suspected  party,  it  follows  that  a  person  in  no  way  connected  with  the 
charge  may  put  himself  in  the  position  of  a  person  in  authority.  Thus  in  R  v.  Par- 
ratt,  4  C.  &  P.  570  :  19  E.  G.  L.  R.,  the  prisoner,  a  sailor,  was  charged  with  robbing 
one  of  the  crew  of  the  ship  to  which  he  belonged.  The  master  said,  "  If  you  do  not 
tell  me  who  your  partner  was,  I  will  commit  you  to  prison;"  and  the  prisoner  there- 
upon confessed.     Alderson,  B  ,  held  the  confession  inadmissible.     Parke,  B.,  refer 

the  introduction  of  the  subsequent  confession  of  the  accused,  especially  as  the  magistrate  repeatedly 
warned  him  not  to  commit  himself  by  any  confession.     The  State  v.  Cowan,  7  Iredell,  239. 

It  is  no  ground  for  the  exclusion  of  a  confession  as  evidence  against  a  prisoner,  that  it  was  made 
to  an  officer  who  had  the  prisoner  in  custody,  provided  that  it  was  not  drawn  out  by  improper  ad- 
vantages taken  of  the  situation  in  which  the  prisoner  was  standing.  Commonwealth  v.  Mosler,  4 
Barr,  264  ;  The  State  v.  Kirby,  1  Strolfliart,  .STS. 

The  competency  of  confessions  cannot  be  questioned  because  they  were  made  while  the  party  was 
in  legal  imprisonmont.  S  tephen  v.  The  Sfate,  1 1  Georgia,  225  ;  The  State  v.  Jefferson,  6  Iredell, 
305  i  The  People  v.  McMahan,  2  Parker's  Crim.  Eep.  663. 

The  single  fact  that  a  i)risoner  was  in  custody  when  his  confessions  were  made,  whether  to  the 
officer  or  to  third  persons,  will  not  exclude  the  evidence  of  his  declarations,  in  the  absence  of  any 
promises,  inducements,  or  threats.  The  People  v.  Rogers,  4  Smith,  9 ;  Cobb  v.  The  State,  27  Geor- 
gia, 648. 

A  parly  cannot  be  compelled  to  give  evidence  against  himself,  and  this  protection  holds  as  well 
against  a  threat  of  violence  by  private  individuals  as  to  force  exercised  by  government  officers  to  pro- 
cure a  confession  of  guilt ;  and  evidence  thus  procured  cannot  be  admitted  against  the  accused. 
Jordan  v.  The  State,  32  Missi.isippi,  382. 

When,  after  due  warning  of  all  the  consequences  and  sufficient  time  allowed  for  reflection,  a  prisoner 
makes  a  confession  of  his  guilt  to  a  private  person  having  nothing  to  do  with  the  prisoner  or  prose- 
cutor, although  he  may  have  influence  and  ability  to  aid  him,  such  confession  is  evidence.  The 
State  V.  Kirby,  1  Strobhart,  155. 

A  mere  observation  to  the  accused  by  the  person  who  had  her  in  custody  "  that  in  the  long  run,  it 
would  be  better  for  her  to  tell  the  truth  about  the  matter  and  not  any  lies,"  was  held  not  enough  to 
exclude  a  confession  made  afterwards  in  a  conversation  with  a  third  person.  Hawkins  v.  The  State, 
7  Missouri,  190;  The  State  v.  Vaigneur,  5  Richardson,  391;  Deathridge  v.  The  State,  1  Sneed, 
75  ;  Jane  v.  The  Commonwealth,  2  Metcalfe  (Ky.)  30. 
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ring  to  this  case  in  R.  v.  Moore,  2  Den.  C.  C.  526,  puts  it  on  the  ground  that  the 
master  had  threatened  to  take  part  in  the  prosecution  for  the  felony.  See  2  Russ. 
Cr.  840  (»). 

It  is  the  same  thing  whether  the  inducement  he  held  out  hy  a  person  in  authority 
or  by  another  in  his  presence.  R.  v.  Luckhurst,  1  Dears.  C.  C.  245.  And  it  ap- 
pears from  this  case,  from  R.  v.  Laugher,  2  C.  &  K.  225  :  61  E.  C.  L.  R.,  and  R. 
V.  Garner,  Id.  920,  that,  even  if  the  person  in  authority  be  silent,  he  will  be  pre- 
sumed to  acquie.sce  in  the  inducement. 

Where  there  were  three  prisoners  in  custody  on  the  same  charge,  and  one  said  to 
another,  "  Well,  John,  you  had  better  tell  Mr.  Walker  (the  prosecutor)  the  truth," 
and  the  prisoner  addressed  thereupon  made  a  confession  :  evidence  of  this  confession 
was  received,  and  its  admissibility  reserved  for  the  con.sideration  of  the  Court  of 
Criminal  Appeal :  that  court  affirmed  the  conviction.  No  counsel  appeared,  and  no 
reasons  were  given ;  but  probably  it  was  thought  that  though  what  is  said  in  the 
presence  of  a  person  in  authority  may  generally  be  considered  as  said  with  his  sanc- 
tion, yet  that  this  did  not  apply  to  what  was  said  by  one  prisoner  to  another  j  as  it 
could  *hardly  be  imagined  that  what  was  thus  said  was  sanctioned  by  the  per-  [*44] 
son  in  authority.    R.  v.  Parker,  9  W.  R.  699. 

Inducement  ly  offer  of  pardon  from  the  crown.]  The  mere  knowledge  by  a 
prisoner  of  a  handbill,  by  which  a  government  reward  and  a  promise  of  pardon  are 
held  out  to  any  accomplice,  does  not  furnish  sufficient  grounds  for  rejecting  the  con- 
fession of  a  prisoner.  But  where  it  was  shown  that  the  prisoner  had  asked  to  see 
any  handbill  that  might  appear,  and  one  was  accordingly  shown  him,  in  which  a 
promise  of  pardon  was  held  out  to  an  accomplice,  upon  which  the  prisoner  said  he 
saw  no  reason  why  he  should  suffer  for  the  crime  of  another,  and  that,  as  govern- 
ment had  offered  a  free  pardon  to  any  one  of  the  parties  concerned  who  had  not  struck 
the  blow,  he  would  tell  all  about  the  matter,  and  accordingly  did  so,  Cresswell,  J., 
held  the  confession  inadmissible,  as  it  was  sufficiently  clear  that  the  prisoner  was  influ- 
enced by  the  offer  of  pardon.  R.  v.  Boswell,  6  Car.  &  M.  584.  In  R.  v.  Blackburn, 
6  Cox  Cr.  Ca.  334,  a  statement  made  by  the  prisoner  in  a  room,  in  which  a  large 
printed  handbill,  containing  an  offer  of  reward  and  pardon,  was  hanging  up,  was  re- 
jected by  Talfourd,  J.,  after  consulting  with  Williams,  J.,  the  prisoner  appearing  to 
have  the  notion  that  he  would  be  admitted  as  witness  for  the  crown.  In  R.  v.  Ding- 
ley,  1  C.  &  K.  687 :  47  E.  C.  L.  R.,  the  prisoner  asked  the  chaplain  of  the  gaol  if 
any  offer  of  pardon  had  been  made ;  the  chaplain  said  there  had,  but  added  that,  if 
the  prisoner  made  a  statement  he  hoped  he  would  understand  that  he  (the  chaplain) 
could  offer  him  no  inducement,  as  it  must  be  his  own  free  and  voluntary  act.  The 
prisoner  afterwards  signed  a  confession  before  a  justice,  in  which  he  distinctly  stated 
that  no  person  had  made  any  promise,  or  held  out  any  inducement  to  him  to  confess 
anything.     Pollock,  C.  B.,  held  that  the  confession  was  admissible. 

Inducement  held  out  with  reference  to  a  different  charge.]  An  inducement  held 
out  to  a  prisoner  with  reference  to  one  charge  will  not  exclude  a  confession  of  another 
offence,  of  which  the  prisoner  was  not  suspected  at  the  time  the  inducement  was  held, 
out.  The  prisoner  had  been  in  the  custody  of  several  constables,  one  after  another  ; 
it  was  suggested  on  his  behalf,  that  one  of  them  had  improperly  induced  him  to  con- 
fess, and  this  constable  was  called  and  stated  that  whilst  the  prisoner  was  in  his  cus- 
tody on  another  charge,  and  when  he  was  not  suspected  of  the  offence  for  which  he 
was  then  on  his  trial,  he  had  made  a  statement  in  which  he  confessed  himself  guilty 
of  a  second  charge.     It  was  submitted,  that  if  a  promise  was  held  out  to  him,  it  was 
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immaterial  what  the  charge  was.  Littledale,  J.,  said,  "  I  think  not.  If  he  was 
taken  up  on  a  particular  charge,  I  think  that  the  promise  could  only  operate  on  his 
mind  as  to  the  charge  on  which  he  was  taken  up.  A  promise  as  to  one  charge  will 
not  afiFect  him  as  to  another  charge."  The  confession  was  admitted.  R.  v.  Warner, 
Glouc.  Spr.  Ass.  1832,  2  Buss,  by  Greaves,  845.  But  where  a  threat  was  held  out 
to  a  prisoner  without  the  nature  of  the  charge  being  stated,  but  subsequently  the 
nature  of  the  charge  was  stated,  and  thereupon  a  confession  was  made,  it  was  held  to 
be  inadmissible.    R.  v.  Luckhurst,  1  Dears.  C.  C.  R.  245. 

[*45]  Inducement — where  held  to  have  ceosec?.]  Although  a  confession  *made  under 
the  influence  of  a  promise  or  threat  is  inadmissible,  there  are  yet  many  cases  in  which 
it  has  been  held  that,  notwithstanding  such  threat  or  promise  may  have  been  made  use 
of,  the  confession  is  to  be  received,  if  it  has  been  made  under  sucfi  circumstances  as 
to  create  a  reasonable  presumption  that  the  threat  or  promise  had  no  influence,  or 
had  ceased  to  have  any  influence  upon  the  mind  of  the  party. 

Thus,  if  the  impression  that  a  confession  is  likely  to  benefit  him  has  been  removed 
from  the  mind  of  a  prisoner,  what  he  says  will  be  evidence  against  him,  although  he 
has  been  advised  to  confess.  Where  the  prisoner,  on  being  taken  into  custody,  had 
been  told  by  a  person  who  came  to  assist  the  constable,  that  it  would  be  better  for 
him  to  confess,  but,  on  his  being  examined  before  the  committing  magistrate  on  the 
following  day,  he  was  frequently  cautioned  by  the  magistrate  to  say  nothing  against 
himself,  a  confession  under  these  circumstances  was  held  by  Mr.  Justice  Bayley  to 
be  clearly  admissible.  R  v.  Lingate,  1815;  Phill.  Ev.  431,  8th  ed.  So  where  it 
appeared  that  a  constable  told  a  prisoner  he  might  do  himself  some  good  by  confess- 
ing, and  the  prisoner  afterwards  asked  the  magistrate  if  it  would  be  any  benefit  to 
him  to  confess,  on  which  the  magistrate  said,  he  would  not  say  it  would ;  the  prisoner 
having  afterwards,  on  his  way  to  prison,  made  a  confession  to  another  constable,  and, 
again  in  prison,  to  another  magistrate;  the  judges  unanimously  held  that  the  confes- 
sions were  admissible  in  evidence,  on  the  ground  that  the  magistrate's  answer  was 
sufficient  to  efface  any  expectation  which  the  constable  might  have  raised.  R.  v. 
Rosier,  East.  T.  1821 ;  1  Phill.  Ev.  431,  8th  ed.,  411,  9th  ed.  A  prisoner  charged 
with  murder  was  visited  by  a  magistrate,  who  told  him  that,  if  he  was  not  the  man 
who  struck  the  fatal  blow,  he  would  use  all  his  endeavors  and  influence  to  prevent 
any  ill  consequences  from  falling  on  him,  if  he  would  disclose  what  he  knew  of  the 
murder.  The  magistrate  wrote  to  the  secretary  of  state,  who  returned  an  answer, 
that  mercy  could  not  be  extended  to  the  prisoner ;  which  answer  was  communicated 
to  the  prisoner,  who  afterwards  sent  for  the  coroner,  and  desired  to  make  a  statement 
to  him.  The  coroner  cautioned  him,  and  added  that  no  hopes  or  promise  of  pardon 
could  be  held  out  to  him.  Littledale,  J.,  ruled  that  a  confession  subsequently  made 
by  the  prisoner  to  the  coroner  was  admissible ;  for  that  the  caution  given  by  the 
latter  must  be  taken  to  have  completely  put  an  end  to  all  the  hopes  that  had  been 
held  out.  R.  v.  Clewes,  4  C.  &  P.  224  :  19  E.  C.  L.  R. ;  see  also  R.  v.  Howes,  6 
€.  j&  P.  404  :  25  E.  C.  L.  R.  A  girl  charged  with  poisoning  was  told  by  her  mis- 
tress, that  if  she  did  not  tell  all  about  it  that  night,  the  constable  would  be  sent  for 
next  morning  to  take  her  to  S.  (meaning  before  the  magistrate  there);  upon  which 
the  prisoner  made  a  statement.  The  next  morning  a  constable  was  sent  for,  who 
took  the  prisoner  into  custody,  and  on  the  way  to  the  magistrate,  without  any  induce- 
ment from  the  con.stable,  she  confessed  to  him.  Bosanquet,  J.,  said,  "  I  think  this 
statement  receivable.  The  inducement  was,  that  if  she  confessed  that  night  the 
constable  would  not  be  sent  for,  and  she  would  not  be  taken  before  the  magistrates. 
Now  she  must  have  known  when  she  made  this  statement,  that  the  constable  was 
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taking  her  to  the  magistrates.     The  inducement  therefore  was  at  an  end."    E..  v. 
Richards,  5  C.  &  P.  318 :  24  E.  C.  L.  E. 

Inducement — where  held  not  to  have  censed."]  It  is  said  by  Mr.  Justice  Buller 
that  there  must  be  very  strong  evidence  of  an  explicit  *warning  not  to  rely  [*46] 
on  any  expected  favor,  and  that  it  ought  most  clearly  to  appear,  that  the  prisoner 
thoroughly  understood  such  warning,  before  his  subsequent  confession  can  be  given 
in  evidence.  2  East,  P.  C.  658.  In  the  following  case  the  warning  was  not  con- 
sidered sufiScient.  A  confession  having  been  improperly  obtained,  by  giving  the 
prisoner  two  glasses  of  gin,  the  officer  to  whom  it  had  been  made  read  it  over  to  the 
prisoner  before  a  magistrate,  who  told  the  prisoner  that  the  oifence  imputed  to  him 
affected  his  life,  and  that  a  confession  might  do  him  harm.  The  prisoner  said,  that 
what  had  been  read  to  him  was  the  truth,  and  signed  the  papers.  Best,  J.,  con- 
sidered the  second  confession,  as  well  as  the  first,  inadmissible ;  and  said,  that  had 
the  magistrate  known  that  the  officer  had  given  the  prisoner  gin,  he  would,  no  doubt, 
have  told  the  prisoner,  that  what  he  had  already  said  could  not  be  given  in  evidence 
against  him  ;  and  that  it  was  for  him  to  consider  whether  he  would  make  a  second 
confession.  If  the  prisoner  had  been  told  this,  what  he  afterwards  said  would  have 
been  evidence  against  him  ;  but  for  want  of  this  information  he  might  think  that  he 
could  not  make  hjs  case  worse  than  he  had  already  made  it,  and  under  this  impres- 
sion might  sign  the  confession  before  the  magistrate.  R.  v.  Sexton,  Chetw.  Burn. 
Just.  tit.  Confession,  ante,  p.  41.  So  where  the  committing  magistrate  told  the 
prisoner,  that  if  he  would  make  a  confession,  he  would  do  all  he  could  for  him,  and 
no  confession  was  then  made,  but,  after  his  committal,  the  prisoner  made  a  statement 
to  the  turnkey,  who  held  out  no  inducement  and  gave  no  caution,  Parke,  J.,  said 
he  thought  the  evidence  ought  not  to  be  received  after  what  the  committing  magis- 
trate had  said  to  the  prisoner,  more  especially  as  the  turnkey  had  not  given  any  cau- 
tion. R.  V.  Cooper,  5  C.  &  P.  525  :  24  B.  C.  L.  R.(l) 

(1)  Moore  V.  The  Commonwealtli,  2  Leigh,  701.  The  presumption  is  that  the  influence  of  the 
threats  or  promises  continues.  State  v.  Guild,  5  Haist.  163  ;  Case  of  Bownhas  et  al.,  4  Kogers'  Rec. 
136  j    Case  of  Stage  et  al.,  5  Id.  177 ;    Case  of  Milligan  et  al.,  6  Id.  69. 

On  the  trial  of  an  indictment  for  larceny  it  appeared  that  the  owner  of  the  goods,  on  the  prisoner's 
expressing  contrition  for  the  offence,  promised  not  to  prosecute  him  ;  but  the  officer  whom  they  soon 
met  told  them  the  matter  could  not  be  settled,  and  immediately  arrested  the  prisoner.  Held^  that 
the  prisoner's  confessions,  made  afterwards,  were  admissible  in  evidence  against  him,  notwithstand- 
ing the  previous  promise  of  the  owner.    Ward  v.  The  People,  3  Hill,  395. 

Confessions  made  by  a  prisoner  after  threats  and  promises  have  ceased  to  operate,  are  admissible 
in  evidence.  Peters  v.  The  State,  4  Smedes  &  Marsh.  31.  But  the  presumption  is  that  the  threats 
and  promises  continued  to  operate  until  the  contrary  appears.  Ibid,  j  The  State  v.  Roberts,  1 
Dev.  259. 

When  threats  have  been  made  to  the  defendant  and  subpequently,  without  being  previously  cau- 
tioned, he  makes  confessions,  they  are  not  admissible.  Peters  v.  The  State,  4  Smedes  k  Marshall,  31 ; 
Van  Buren  v.  The  State,  24  Mississippi,  572.  The  presumption  is  that  the  influence  of  the  threats 
continues  and  such  presun:iption  must  be  overcome.  Ibid.  ;  Commonwealth  v.  Knapp,  10  Pick.  477  ; 
The  State  v.  Roberts,  1  Dev.  259  ;  The  State  v.  Gould,  5  Halst.  163  j  Commonwealth  v.  Harman,  4 
Barr,  269  ;  Whaly  v.  The  State,  11  Georgia,  123;  Commonwealth  v.  Taylor,  5  Cushing,  505;  Conley 
V.  The  State,  12  Missouri.  462  j  The  State  v.  Nash,  12  Louisiana,  895  ;  The  State  v.  Fisher,  6 
Jones'  Law,  478;   Simon  v.  The  State,  36  Mississippi,  636. 

Facts,  the  knowledge  of  which  is  derived  from  an  inadmissible  confession,  may  themselves  be 
given  in  evidence.  Commonwealth  v.  Knapp,  9  Pick.  496;  The  State  v.  Crank,  2  Bailey,  67  ; 
Jackson's  Case,  1  Rogers'  Rec.  28  ;  Case  of  Stage  et  al.,  5  Ibid.  177. 

When  a  confession  in  itself  inadmissible  leads  to  the  ascertainment  of  a  fact  admissible  and 
material  in  the  case,  so  much  of  such  confession  as  relates  strictly  to  the  fact  may  be  received.  The 
State  V.  Vaigneur.  5  Richardson,  391. 

Upon  a  trial  for  murder  so  much  of  the  prisoner's  confession  as  led  to  the  discovery  of  the  remains 
of  the  person  killed,  is  admissible  in  evidence,  although  his  confession  was  made  by  persuasion  and 
in  the  hope  of  immunity.    The  State  v.  Motley,  7  Richardson.  327. 

When  property  is  stolen,  and  the  prisoner  shortly  afterwards  points  out  the  place  where  it  is  con- 
cealed, he  is  bound  to  explain  his  knowledge  and  reconcile  it  with  his  innocence.  Hudson  v.  The 
State,  9  Yerger,  408. 
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A  prisoner  had  made  a  confession  to  one  of  the  prosecutors  in  a  charge  of  larceny, 
which,  it  was  admitted,  could  not  be  received  in  evidence,  on  account  of  what  had 
passed  between  the  prisoner  and  a  constable  who  had  her  in  charge.  In  the  after- 
noon of  the  same  day  another  of  the  prosecutors  went  to  the  prisoner's  house  and 
entered  into  conversation  with  her  about  the  stolen  property,  when  she  repeated  the 
confession  she  had  made  in  the  morning,  but  no  proiiiise  or  menace  was  on  this  occa- 
sion held  out  to  her.  Taunton,  J.,  said  that  the  second  confession  was  not  re- 
ceivable, it  being  impossible  to  say,  that  it  was  not  induced  by  the  promise  which 
the  constable  made  to  the  prisoner  in  the  morning.  R.  v.  Meynell,  2  Lewin,  C.  C. 
122. 

The  prisoner,  who  was  indicted  for  murder,  worked  at  a  colliery,  and  some  suspi- 
cion having  fallen  upon  him,  the  overlooker  charged  him  with  the  murder.  The 
prisoner  denied  having  been  near  the  place.  Presently  the  overlooker  called  his 
attention  to  certain  statements  made  by  his  wife  and  sister,  which  were  inconsistent 
with  his  owp,  and  added,  that  there  was  no  doubt  he  would  be  found  guilty;  it 
would  be  better  for  him  if  he  would  confess.  A  constable  then  came  in,  and  said  to 
the  overlooker,  in  a  tone  loud  enough  for  the  prisoner  to  hear,  "  Robert,  do  not 
make  him  any  promises."  The  prisoner  then  made  a  confession.  Patteson,  J.,  on 
the  evidence  being  tendered,  said,  "  That  will  not  do.  The  constable  ought  to  have 
done  something  to  remove  the  impression  from  the  prisoner's  mi^d."  It  was  then 
further  proved  that  the  overlooker,  in  about  ten  minutes  after  the  above  confession, 
delivered  the  prisoner  to  another  constable,  and  that,  when  the  latter  received  the 
[*47]  prisoner,  the  overlooker  *told  him  (but  not  in  the  prisoner's  hearing)  that 
the  prisoner  had  confessed.  The  constable  took  the  prisoner  to  his  house,  and  there 
said,  "  I  believe  Sherington  has  murdered  a  man  in  a  brutal  manner."  The  wife 
and  brother  of  the  prisoner  were  there,  and  they  said  to  the  prisoner,  "  What  made 
thee  go  near  the  cabin  ?"  The  prisoner  in  answer  made  a  statement  similar  in  effect 
to  the  one  he  had  made  before.  The  constable  used  neither  promise  nor  threat  to 
induce  the  prisoner  to  say  anything,  but  did  not  caution  him,  and  it  was  not  more 
than  five  minutes  after  he  received  the  prisoner  into  his  charge,  that  the  prisoner 
made  the  statement.  The  constable  was  not  aware  that  the  overlooker  had  held  out 
any  inducement,  and  the  overlooker  was  not  present  when  the  statement  was  made. 
Patteson,  J.,  rejected  the  second  confession,  saying,  "  There  ought  to  be  strong 
evidence  to  show  that  the  impression,  under  which  the  first  confession  was  made, 
was  afterwards  removed,  before  the  second  confession  can  be  received.  I  am  of 
opinion  in  this  case,  that  the  prisoner  must  be  considered  to  have  made  the  second 
confession  under  the  same  influence  as  he  made  the  first;  the  interval  of  time  being 
too  short  to  allow  of  the  supposition  that  it  was  the  result  of  reflection  and  voluntary 
determination."  R.  v.  Sherington,  2  Lewin,  C.  C.  123.  A  female  servant  being 
suspected  of  stealing  money,  her  mistress,  on  a  Monday,  told  her  that  she  would  for- 
give her  if  she  told  the  truth.  On  the  Tuesday,  she  was  taken  before  a  magistrate, 
and,  no  one  appearing  against  her,  was  discharged.  On  the  Wednesday,  being 
again  apprehended,  the  superintendent  of  police  went  with  her  mistress  to  the  Bride- 
well, and  told  her,  in  the  presence  of  her  mistress,  that  she  "  was  not  bound  to  say 
anything  unless  she  liked ;  and  that  if  she  had  anything  to  say,  her  mistress  would 
hear  her,"  but  (not  knowing  that  her  mistress  had  promised  to  forgive  her)  he  did 
not  tell  her,  that  if  she  made  a  statement,  it  might  be  given  in  evidence  against  her. 
The  prisoner  then  made  a  statement.  Patteson,  J.,  held  that  this  statement  was  not 
receivable  in  evidence,  as  the  promise  of  the  mistress  must  be  considered  as  still 
operating  on  the  prisoner's  mind  at  the  time  of  the  statement ;  but  that  if  the  mis- 


CONFESSIONS.  47 


tress  had  not  been  then  present,  it  might  have  been  otherwise.   R.  v.  Hewitt,  1  Car. 
&  M.  534  :  41  E.  0.  L.  R. 

Confessions  obtained  hy  artifice,  or  deception,,  admissible.]  Where  a  confession 
has  been  obtained  by  artifice  or  deception,  but  without  the  use  of  promises  or  threats, 
it  is. admissible.  Thus  it  has  been  held,  that  it  is  no  objection  that  the  confession 
was  made  under  a  mistaken  supposition  that  some  of  the  prisoner's  accomplices  were 
in  custody,  and  even  though  some  artifice  has  been  used  to  draw  him  into  that  sup- 
position. R.  V.  Burley,  East.  T.  1818;  Phill.  Ev.  427,  8th  ed.,  406,  9th  ed. 
Where  a  prisoner  asked  the  turnkey  if  he  would  put  a  letter  into  the  post,  and,  on 
receiving  a  promise  that  he  would  do  so,  gave  him  the  letter,  which  was  detained  by 
the  turnkey  and  given  in  evidence  as  a  confession  at  the  trial,  Garrow,  B.,  received 
the  evidence.  R.  v.  Derrington,  2  C.  &  P.  418 :  12  E.  C.  L.  R.  So  where  a  person 
took  an  oath  that  he  would  not  mention  what  the  prisoner  told  him :  R.  v.  Shaw,  6 
C.  &  P.  373:  25  E.  C.  L.  R. ;  and  where  a  witness  promised  that  what  the  prisoner 
said  should  go  no  further.  R.  v.  Thomas,  7  C.  &  P.  345:  32  B.  C.  L.  R.  It  ap- 
peared that  one  of  the  prisoners  had  made  a  statement  to  a  constable  in  whose  custody 
he  was,  but  that  he  was  drunk  at  the  time;  and  it  was  imputed  that  the  constable  had 
*given  him  liquor  to  cause  him  to  be  so.  On  its  being  objected  that  what  a  [*48] 
prisoner  said  under  such  circumstances  was  not  receivable  in  evidence,  Coleridge,  J., 
said,  "I  am  of  opinion  that  a  statement  made  by  a  prisoner  while  he  was  drunk  is 
not  therefore  inadmissible;  it  must  either  be  obtained  by  hope  or  fear.  This  is  a 
matter  of  observation  for  me,  upon  the  weight  that  ought  to  attach  to  this  statement 
when  it  is  considered  by  the  jury."   R.  v.  Spilsbury,  7  C.  &  P.  187 :  32  E.  C.  L.  R. 

Confessions  obtained  by  questioning  admissible.]  A  confession  is  admissible  in 
evidence  where  it  has  been  elicited  by  questions  put  by  a  person  in  authority  :(1) 
R.  V.  Thornton,  1  Moo.  C.  C.  27,  where  the  questions  were  put  by  the  police  constable 
to  a  boy  fourteen  years  of  age,  and  the  prisoner  was  also  treated  with  considerable 
harshness.  Nor  does  it  appear  that  it  makes  any  difference  that  the  questions  put 
assumes  the  guilt  of  the  prisoner.  Ibid.  Phill.  Ev.  9th  ed.  In  R.  v.  Kerr,  8  C.  &  P. 
176:  34  E.  C.  L.  R.,  Park,  J.,  seemed  to  think  that  it  might  not  be  in  some  cases 
improper  for  a  policeman  to  interrogate  a  prisoner,  but  the  practice  is  reprobated  by 
most  of  the  judges;  and  in  one  case  where  it  appeared  that  the  constable  was  in  the 
practice  of  interrogating  prisoners  in  his  custody,  Patteson,  J.,  threatened  to  cause 
him  to  be  dismissed  from  his  office.  R.  v.  Hill,  Liverpool  Spring  Assizes,  1838,  MS. 
The  wisest  course  for  policemen  and  others  to  adopt  is  to  say  nothing  to  the 
prisoner,  either  by  way  of  advice,  caution,  or  interrogation. 


(1)  It  is  no  objection  that  confessions  are  made  in  answer  to  leading  questions.  Carrol  v.  The 
State,  23  Alabama,  28  ,■  The  State  v.  Kirby,  1  Strobhart,  378. 

The  evidence  drawn  out  upon  examination  by  a  committing  magistrate  of  a  prisoner  under  oath 
as  to  the  subject-matter  of  bis  offence  is,  it  seems,  incompetent.  Commonwealth  v.  Harman,  4  Barr, 
269.  In  that  case,  however,  the  magistrate  had  said  to  the  prisoner,  "  If  you  do  not  tell  the  truth 
I  will  commit  you,"  which  was  held  to  be  an  impiioper  threat,  sufficient  to  exclude  the  confession, 
and  one  subsequently  made  to  the  constable.  Ibid.  C.  J.  Gibson,  however,  says,  "The administering 
of  an  oath  by  the  magistrate  under  such  circumstances,  was  a  gross  outrage  upon  the  accused ;  any 
information  drawn  by  it  or  subsequently  given  on  its  basis,  is  inadmissible."  Ibid.;  The  State  v. 
Broughton,  7  Iredell,  96  ;  The  People  v.  McMahon,  1  Smith,  384. 

It  is  no  objection  that  the  confession  was  under  oath.  The  People  v.  Hendrickson,  1  Parker's 
Crim.  Kep.  406. 

The  statements  of  a  prisoner,  made  under  oath  before  a  coroner's  jury,  before  it  was  known  that  a 
murder  had  been  committed,  and  before  such  prisoner  had  been  charged  with  the  crime,  are  admissible 
in  evidence  against  him  on  trial  for  the  murder.    Hendrickson  v.  The  People,  6  Selden,  13. 
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Confessions  obtained  in  the  course  of  let/nl  proceedings^]  There  is  much  contra- 
diction in  the  older  cases  on  the  point  whether  confessions  made  in  the  course  of 
legal  proceedings,  not  having  reference  to  the  charge  or  the  prosecution  of  which 
they  are  sought  to  be  used,  are  admissible.  But  the  subject  was  fully  considered  in 
R.  V.  Scott,  25  L.  J.,  M.  C,  128:  7  Cox,  Cr.  Ca.  164;  and  the  distinction  pointed 
out.  That  was  a  case  in  wtich  the  prisoner  had  been  examined  in  the  Cgurt  of 
Bankruptcy,  touching  his  trade,  dealings,  and  estate,  under  the  provisions  of  the  12 
&  13  Vict.  c.  106,  s.  117;  and  this  examination  was  given  in  evidence  on  a  criminal 
charge  against  the  bankrupt  of  mutilating  his  trade  books.  The  question  whether 
such  evidence  was  admissible  was  argued  before  the  Court  of  Criminal  Appeal,  and 
it  was  admitted  on  all  hands,  that,  in  ordinary  cases,  what  is  stated  by  a  person  in  a 
lawful  examination  may  be  used  in  evidence  against  him.  The  main  contention  was,  that 
inasmuch  as  by  the  act  it  was  compulsory  upon  the  bankrupt  to  answer  the  questions 
put  to  him,  whether  they  tended  to  criminate  him  or  no,  he  ought  not  to  be  crimi- 
nally prejudiced  by  such  answers,  otherwise  the  fundamental  maxim,  "  nemo  tenetur 
seipsum  accusnre,"  would  be  violated.  In  this  view  Coleridge,  J.,  concurred;  but 
all  the  other  judges,  Lord  Campbell,  C.  J.,  Willes,  J.,  Alderson  and  Bramwell,  BE., 
thought  that  the  evidence  was  admissible,  and  that  the  maxim  relied  on  had  been 
overruled  by  the  legislature.  Now  where  it  is  made  compulsory  to  answer  questions 
under  all  circumstances,  it  is  u.sual  for  the  legislature  to  insert  a  clause  declaring  that 
the  evidence  so  given  shall  not  be  made  u.se  of  in  any  criminal  proceedings. 

[*49]  Declarntions  accoTnpani/iny  the  delivery  of  stolen  property — whether  *ad- 
missible  ]  Declarations  accompanying  an  act  done  have  in  one  case  been  admitted 
in  evidence.  The  prisoner  was  tried  for  stealing  a  guinea  and  two  promissory  notes. 
The  prosecutor  was  proceeding  to  state  an  inadmissible  confession,  when  Chambre, 
J.,  stopped  him,  but  permitted  him  to  prove  that  the  prisoner  brought  to  him  a 
guinea  and  a  5?.  Reading  Bank  note,  which  he  gave  np  to  the  prosecutor  as  the  guinea 
and  one  of  the  notes  that  had  been  stolen  from  him.  The  learned  judge  told  the 
jury,  that  notwithstanding  the  previous  inducement  to  confess,  they  might  receive 
the  prisoner's  description  of  the  note,  accompanying  the  act  of  delivering  it  up,  as 
evidence  that  it  was  the  stolen  note.  A  majority  of  the  judges  (seven)  held  the 
conviction  right.  Lawrence  and  Le  Blanc,  JJ.,  were  of  a  contrary  opinion,  and  Le 
Blanc  said  that  the  production  of  the  money  by  the  prisoner  was  alone  admissible, 
and  not  that  he  said  it  was  one  of  the  notes  stolen.  R.  v.  Griffin,  Russ.  &  Ry.  151. 
And  see  R.  v.  Jones,  Russ.  &  By.  152,  where  the  statement  of  the  prisoner,  on  pro- 
ducing some  money  out  of  his  pocket,  that  it  was  all  he  had  left  of  it,  was  held 
inadmissible,  the  prosecutor  having  held  out  inducements  to  confess.  Speaking  of 
declarations  accompanying  an  act,  Mr.  Phillipps  observes,  "it  may  be  thought  that 
the  only  ground  upon  which  such  declarations  can  be  received  is,  that  they  are 
explanatory  of  the  act  of  delivery,  and  not  a  narrative  of  a  past  transaction."  Phil. 
Ev.  432,  8th  ed.  It  certainly  does  not  appear  how  a  statement  of  the  mode  in  which 
property  was  obtained  is  explanatory  of  the  act  of  delivery. 

Evidence  only  against  the  parties  mahing  them.]  It  is  quite  settled,  generally, 
that  a  confession  is  only  evidence  against  the  party  making  it,  and  cannot  be  used 
against  others.(l)  With  respect  to  conspiracy,  there  is  some  obscurity  on  this  sub- 
ject, which  will  be  found  discussed  in  the  chapter  relating  to  that  offence,  post.     But 

(1)  Morrison  v.  The  State,  6  Ohio,  5.39  ;  Lowe  v.  Boteler,  4  Har.  &  McH.  346.  Therefore,  on  an 
indictment  against  .\.  for  concealing  a  hor.«e  thief,  it  is  not  competent  to  give  evidence  of  what  the 
.illeged  horse  thief  has  confessed  in  the  presence  of  A.  to  establish  the  fact  that  a  horse  was  stoleu. 
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a  difficulty  occurs  -where  a  confession  by  one  prisoner  is  given  in  evidence,  vphich 
implicates  the  other  prisoners  by  name,  as  to  the  propriety  of  suffering  those  names 
to  be  mentioned  to  the  jury.  Several  cases  are  collected  in  1  Lewin,  C.  C.  107, 
which  show  that  Littledale,  J.,  Alderson,  B.,  and  Denman,  C.  J.,  considered  that 
the  whole  of  the  confession,  whether  verbal  or  written,  ought  to  be  presented  to  the 
jury,  not  omitting  the  names;  Parke,  B.,  thought  otherwise.  See  R.  v.  Fletcher,  4 
C.  &  P.  250 :  19  E.  C.  L.  R.;  and  R.  v.  Clewes,  Id.  221,  where  Littledale,  J.,  says 
that  he  had  formed  his  opinion  after  much  consideration. 

The  confession  of  the  principal  is  not  admissible  in  evidence  to  prove  his  guilt, 
upon  an  indictment  against  the  accessory.  One  Turner  was  indicted  for  receiving 
sixty  sovereigns,  &o.,  by  one  Sarah  Rich,  then  lately  before  feloniously  stolen.  To 
establish  the  larceny  by  Rich,  the  counsel  for  the  prosecution  proposed  to  prove  a 
confession  by  her,  made  before  a  magistrate  in  the  presence  of  the  prisoner,  in  which 
she  stated  various  facts,  implicating  herself  and  others,  as  well  as  the  prisoner. 
Patteson,  J.,  refused  to  receive  as  evidence  anything  which  was  said  by  Sarah  Rich 
respecting  the  prisoner,  but  admitted  what  she  had  .said  respecting  herself.  The 
prisoner  was  convicted.  Having  afterwards  learned  that  a  case  had  occurred  before 
Mr.  Baron  Wood,  at  York,  where  two  persons  were  indicted  together,  one  for  stealing 
and  the  other  for  receiving,  in  which  the  principal  pleaded  guilty,  and  the  receiver 
not  guilty,  and  that  Mr.  Baron  Wood  refused  to  allow  the  plea  of  guilty,  to  establish 
the  fact  *of  the  stealing  by  the  principal,  as  against  the  receiver,  Patteson,  [*50] 
J.,  thought  it  proper  to  refer  to  the  judges  the  question,  "  Whether  he  was  right  in 
admitting  the  confession  of  Sarah  Rich  in  the  present  case?"  All  the  judges  having 
met  (except  Lord  Lyndharst,  C.  B.,  and  Taunton,  J.),  they  were  unanimously  of 
opinion,  that  Sarah  Rich's  confession  was  no  evidence  against  the  prisoner,  and  the 
conviction  was  held  wrong.  R.  v.  Turner,  Moody,  C.  C.  347.  In  R.  v.  Cox,  1  F. 
&  F.  90,  Crowder,  J.,  admitted,  on  the  trial  of  the  receiver,  the  confession  of  the 
thief  made  in  the  receiver's  presence  as  evidence  of  the  fact  of  stealing.     Sed  qu. 

By  ogents.'\  An  admission  by  an  agent  is  never  evidence  in  criminal,  as  it  is 
sometimes  in  civil  cases,  in  the  sense  in  which  an  admission  by  a  party  himself  is 
evidence.  An  admission  by  the  party  himself  is  in  all  cases  the  best  evidence  which 
caif  be  produced,  and  supersedes  the  necessity  of  all  further  proof;  and  in  civil  cases 
the  rule  is  carried  still  further,  for  the  admission  of  an  agent  made  in  the  course 
of  his  employment  and  in  accordance  with  his  duty,  is  as  binding  upon  the  principal 
as  an  admission  made  by  himself.  But  this  has  never  been  extended  to  criminal 
cases.  Where  a  party  is  charged  with  the  commission  of  an  offence  through  the  in- 
strumentality of  an  agent,  then  it  becomes  necessary  to  prove  the  acts  of  the  agent; 
and,  in  some  cases,  as  where  the  agent  is  dead,  the  agent's  admission  is  the  best 
evidence  of  those  acts  which  can  be  produced. (1)    Thus,  on  the  impeachment  of 

Ibid.  ;  unless  it  be  first  establisbed  tbat  tbey  were  partners  in  tbe  guilty  design.  American  Fire  Co. 
V.  The  United  States,  2  Peters,  .S6-t ;  Snyder  v.  Laframbois,  1  Bre.  269  ;  Commonwealth  v.  Eberle  et 
al.,  3  Serg.  &  R.  9  .;  Wilbur  v.  Strickland,  1  Rawle,  458  ;  Reitenback  v.  Reitenbaek,  Id.  .362.  The 
court  will  not  inquire  into  the  credibility  of  the  evidence  whi«h  proves  the  conspiracy.  Common- 
wealth r.  Crowninshield,  10  Pick.  497.  What  is  asserted  in  the  presence  of  a  party  and  not  con- 
tr.idicted  by  him  is  evidence.  Batturs  v.  Sellers  et  al.,  5  Har.  &  Johns.  117  ;  Hendrickson  v.  Miller, 
4  Rep.  Const.  Ct.  300  ;  Commonwealth  v.  Call,  21  Pick.  516. 

Testimony  delivered  in  another  cause,  to  which  the  plaintiff  was  a  party,  cannot  be  given  in  evi- 
dence against  him  as  a  tacit  confession  of  tbe  facts  sworn  to,  though  it  be  shown  that  he  heard  the- 
testimony  and  expressed  no  -dissent ,-  and  this  notwithstanding  the  testimony  was  given  by  a  witness^ 
called  on  his  side.    Sheridan  v.  Smith  et  al.,  2  Hill,  638. 

When  a  presentment  for  adultery  is  joint,  the  admission  of  one  party  is  not  evidence  against  the 
other.  Frost  v.  the  Commonwealth,  9  B.  Monroe,  362.  And  see  Hunter  v.  The  Commonwealth,  T 
Grattan,  641 ;   Malone  v.  The  State,  8  Georgia,  408. 

(1)  The  American  Fire  Co.  v.  The  United  States,  2  Peters,  364;  United  States  v.  Morrow,  4 
Wash.  C.  C.  Rep.  733. 
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Lord  Melville  by  the  House  of  Lords,  it  was  decided  that  a  receipt  given  in  the 
regular  and  official  form  by  Mr.  Douglas,  who  was  proved  to  have  been  appointed  by 
Lord  Melville  to  be  his  attorney  to  transact  the  business  of  his  office  as  treasurer  of 
the  navy,  and  to  receive  all  necessary  sums  of  money,  and  to  give  receipts  for  the 
same,  and  who  was  dead,  was  admissible  in  evidence  against  Lord  Melville,  to  estab- 
lish the  single  fact,  that  a  person  appointed  by  him  as  his  paymaster  did  receive  from 
the  exchequer  a  certain  sum  of  money  in  the  ordinary  course  of  business.  29  How. 
St.  Tr.  746.  Had,  however,  Mr.  Douglas  been  alive  at  the  time,  there  can  be  no 
doubt  that  he  must  have  been  called ;  and  that  he  might  have  been  called  to  prove 
the  receipt  of  the  money  would  probably  not  have  been  questioned.  This  case  does 
not,  therefore,  as  sometimes  appears  to  have  been  thought,  in  any  way  touch  upon 
the  rules  that  the  admission  of  an  agent  does  not  bind  his  principal  in  criminal  cases, 
but  merely  shows  that,  where  the  acts  of  the  agent  have  to  be  proved,  those  acts  may 
be  proved  in  the  usual  way. 

Admissions  hy  the  prosecutor.}  It  would  seem  doubtful  whether  in  any  case  a 
prosecutor  in  an  indictment  is  a  party  to  the  inquiry  in  such  a  sense  as  that  an  admis- 
sion by  hira  could  be  received  in  evidence  to  prove  facts  for' the  defence.  Of  course 
this  does  not  refer  to  the  admission  of  facts  which  would  go  to  his  reputation  for 
credibility  as  a  witness  in  the  case;  these  may  always  and  under  all  circumstances  be 
proved  by  the  admission  of  the  witness  himself  But  any  other  fact  necessary  to  the 
defence  would  have  to  be  proved  by  the  best  available  evidence,  independently  of 
any  admission  by  the  prosecutor.  The  Queen's  Case,  2  Brod.  &  Bing.  297 :  6  B.  C. 
L.  R.,  is  sometimes  quoted  as  bearing  on  this  point.  Tiiere  the  question  asked  of 
[*51]  the  judges,  in  an  abstract  form,  was,  whether  the  admission  of  an  *agent  of  the 
prosecutor  that  he  had  offered  a  bribe  to  a  witness  who  was  not  called  could  be  given 
in  evidence  by  the  prisoner,  for  the  purpose  of  discrediting  generally  those  witnesses 
who  were  called;  and  the  judges  answered  that  it  could  not.  No  question  of  admis- 
sion or  agency  was  discussed,  but  the  judges  grounded  their  opinion  on  this,  that  no 
inference  against  the  general  credibility  of  the  witne.sses  could  be  drawn  from  the 
evidence  tendered,  and  that  it  was  not,  therefore,  relevant  to  the  issue. 

The  whole  of  a  confession  must  he  taken  together.]  In  criminal,  as  well  as  in 
civil  cases,  the  whole  of  an  admission  made  by  a  party  is  to  be  given  in  evidence. (1) 

(1)  Unless  its  improbability  renders  it  necessary  that  the  defendant  should  prove  what  he  asserts 
in  avoidance  of  a  conceded  fact.  Newman  v.  Bradley,  1  i)all.  340 ;  Farrel  v.  McClea.  Id.  .392. 
The  jury  may  believe  part  and  disbelieve  part.  Fox  v.  Lambson,  3  Ilalst.  275  ;  Bank  of  Washington 
V.  Barrington,  2  Penn.  27  ;  Young  v.  The  State,  2  Yerg.  292  ;  Kelsey  v.  Bush,  2  Hill,  441.  Yet  such 
facts  must  be  distinct  and  relate  to  different  matters  of  fact.  Fox  v.  Lambson,  2  Halst.  276  ;  see 
Hicks'  Case,  1  Eogers'  Eec.  66  ;   The  People  v.  Weeks,  3  Wheeler's  C.  C.  533. 

The  rule  does  not  exclude  a  confession  where  only  part  of  what  the  defendant  said  has  been  over- 
heard. State  V.  Covington,  2  Bailey,  669.  If  a  prisoner  in  speaking  of  the  testimony  of  one  who 
had  testified  against  him,  says,  that  "what  he  said  was  true  so  far  as  he  went,  but  he  did  not  say 
all  or  enough  ;"  this  is  not  admissible  as  a  confession,  nor  does  it  warrant  proof  to  the  jury  of  what 
the  witness  did  swear  to.  Finn  v.  The  Commonwealth,  5  Rand.  701. 

A  party  whose  admissions  or  confessions  are  resorted  to  as  evidence  against  him,  has  in  general  a 
right  to  insist  that  the  whole  shall  be  taken  together,  but  the  part  culled  out  by  him  should  relate 
to  the  point  or  fact  inquired  into  on  the  other  side.  Kelsey  v.  Bush,  2  Hill   440. 

When  the  declarations  of  the  defendant  are  given  in  evidence,  the  jury  ought  to  take  the  whole 
into  consideration,  and  may  reject  those  in  his  favor,  and  believe  those  operating  against  him.' 
Green  v.  The  State,  13  Missouri,  382  ;  Brown's  Case,  9  Leigh,  633  ;  Bower  v.  The  State,  5  Mis- 
souri, 364. 

When  the  prisoner's  declarations  have  been  adduced  in  evidence  by  the  State,  it  is  his  right  to 
have  the  entire  conversation  laid  before  the  jury  ;  yet  it  is  not  true  that  the  declaration  so  adduced 
in  evidence  must  be  taken  as  true,  if  there  was  no  other  evidence  in  the  case  incompatible  with  it. 
Corbett  v.  The  State,  31  Alabama,  329. 

It  is  error  to  refuse  to  admit  all  that  was  said  by  a  prisoner  when  a  part  of  the  conversation  has 
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The  rule  is  thus  laid  down  by  Abbott,  C.  J.,  in  the  Queen's  Case,  2  Bred.  &  Bjng. 
297  ;  6  E.  C.  L.  R.  If,  on  the  part  of  the  prosecution,  a  confession  or  admis- 
sion of  the  defendant,  made  in  the  course  of  a  conversation  with  the  witnefes,  be 
brought  forward,  the  defendant  has  a  right  to  lay  before  the  court  the  whole  of  what 
was  said  in  that  conversation  ;  not  only  so  much  as  may  explain  or  qualify  the  matter 
introduced  by  the  previous  examination,  but  even  matter  not  properly  connected  with 
the  matter  introduced  on  the  previous  examination,  provided  only  that  it  relates  to 
the  subject-matter  of  the  suit ;  because  it  would  not  be  just  to  take  part  of  a  conver- 
sation as  evidence  against  a  party,  without  giving  to  the  party  at  the  same  time  the 
benefit  of  the  entire  residue  of  what  he  said  on  the  same  occasion.  "There  is  no 
doubt,"  says  Mr.  Justice  Bosanquet,  "  that,  if  a  prosecutor  uses  the  declaration  of 
a  prisoner,  he  must  take  the  whole  of  it  together,  and  cannot  select  one  part  and  leave 
another;  and  if  there  be  either  no  other  evidence  in  the  case,  or  no  other  evidence 
incompatible  with  it,  the  declaration  so  adduced  in  evidence  must  be  taken  as  true. 
But  if,  after  the  whole  of  the  statement  of  the  prisoner  is  given  in  evidence,  the 
prosecutor  is  in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so,  and 
then  the  statement  of  the  prisoner,  and  the  whole  of  the  other  evidence  must  be  left 
to  the  jury,  for  their  consideration,  precisely  as  in  any  other  case  where  one  part  of 
the  evidence  is  contradictory  to  another."  R.  v.  Jones,  2  C.  &  P.  629 ;  12  E.  C.  L. 
R.  Where  a  prisoner  was  indicted  for  larceny,  and,  in  addition  to  evidence  of  the 
possession  of  the  goods,  the  counsel  for  the  prosecution  put  in  the  prisoner's  .state- 
ment before  the  magistrate,  in  which  he  asserted  that  he  had  bought  the  goods, 
Garrow,  B.,  is  reported  to  have  directed  an  acquittal,  saying,  that  if  a  prosecutor 
used  a  prisoner's  statement,  he  must  take  the  whole  of  it  together.  But  there  is 
not  the  least  doubt  that  a  jury  may  believe  that  part  which  charges  the  prisoner, 
and  reject  that  which  is  in  his  favor,  if  they  see  sufficient  grounds  for  so  doing. 
Thus  where,  in  addition  to  evidence  of  the  stolen  goods  being  found  in  the  possession 
of  the  prisoner,  the  prosecutor  put  in  the  prisoner's  examination,  which  merely  stated 
that  the  "  cloth  was  honestly  bought  and  paid  for,''  Mr.  Justice  J.  Park  told  the 
jury,  "  If  you  believe  that  the  prisoner  really  bought  and  paid  for  this  cloth,  as  he 
says  he  did,  you  ought  to  acquit  him ;  but  if,  from  his  selling  it  so  very  soon  after  it 
was  lost,  at  the  distance  of  eight  miles,  you  feel  satisfied  that  the  statement  of  his 
buying  it  is  all  false,  you  will  find  him  guilty."  R.  v.  Higgins,  3  C.  &  P.  603  ;  14 
E.  C.  L.  R.  So  where  a  prisoner,  charged  with  murder,  stated  in  his  confession 
that  he  was  present  at  the  murder,  which  was  committed  by  another  person,  and  that 
he  took  no  part  in  it,  *Littledale,  J.,  left  the  confession  to  the  jury,  saying,  [*52] 
"  It  must  be  taken  all  together,  and  it  is  evidence  for  the  prisoner  as  well  as  against 
him  ;  still  the  jury  may,  if  they  think  proper,  believe  one  part  of  it  and  disbelieve 
another."  R.  v.  Clewes,  4  C.  &  P.  225  :  19  E.  C.  L.  R.  See  also  R.  v.  Steptoe,  4 
C.  &  P.  397,  S.  P.  In  a  trial  for  murder,  the  counsel  for  the  prosecution  said  he 
would  treat  the  statements  of  the  prisoners  before  the  magistrates  as  their  defence, 
and  show  by  evidence  that  they  were  not  consistent  with  truth  :  R.  v.  Greenacre,  8 
C.  &  P.  36  :  34  E.  C.  L.  R.,  and  this  course  is  frequently  adopted  in  practice. 

been  introduced  as  a  confession.  Long  v.  The  State,  22  Georgia,  40  ;  The  People  v.  Navis,  3  Cali- 
fornia, 106. 

"Where  the  oral  admissions-  of  a  party  are  resorted  to  as  evidence  against  him,  the  rule,  as  now 
established,  permits  the  court  and  jury  to  believe  that  part  of  an  admission  which  charges  the  party 
who  makes  it,  and  to  disbelieve  that  part  which  discharges,  when  the  latter  is  improbable  on  its 
face  or  discredited  by  other  testimony.   Roberts  v.  Gee,  15  Barbour,  449. 

The  defendant  is  entitled  to  have  the  whole  of  his  statement  made  at  the  same  time  ;  but  the  jury 
may  believe  part  and  disbelieve  part.  The  State  v.  Mahon,  32  Vermont,  241  ;  The  People  v.  Wyman, 
15  California,  70. 
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Gon/essiuns  of  mailers  void  in  point  of  law,  or  false  in  fact.']  An  admission  on 
the  part  of  a  prisoner  is  not  conclusive,  and  if  it  afterwards  appear  in  evidence  that 
tlie  fact  was  otherwise,  the  admission  will  be  of  no  weight.(l)  Thus,  upon  an  in- 
dictment for  bigamy,  where  the  prisoner  had  admitted  the  first  marriage,  and  it 
appeared  at  the  trial  that  such  marriage  was  void,  for  want  of  consent  of  the  guar- 
dian of  the  woman,  the  prisoner  was  acquited.  3  Stark.  Ev.  1187,  1st  ed.  So  on  an 
indictment  for  setting  fire  to  a  ship,  with  intent  to  injure  two  part-owners,  it  was 
held  that  the  prosecutor  could  not  make  use  of  an  admission  by  the  prisoner  that 
these  persons  were  owners,  if  it  appeared  that  the  requisites  of  the  shipping  acts  had 
not  been  complied  with.  E.  v.  Philp,  1  Moody,  C.  C.  271. 

Confessions  inferred  from  silence  or  demeanor.]  Besides  the  proof  of  direct  con- 
fessions, the  conduct  or  demeanor  of  a  prisoner  on  being  charged  with  the  crime,  or 
upon  allusions  being  made  to  it,  is  frequently  given  in  evidence  against  him.  Thus, 
although  neither  the  evidence  nor  the  declaration  of  a  wife  is  admissible  against  the 
husband  on  a  criminal  charge,  yet  observations  made  by  her  to  him  upon  the  subject 
of  the  offence,  to  which  he  gives  no  answer  or  an  evasive  reply,  are  receivable  in 
evidence  as  an  implied  admission  on  his  part.  R,  v.  Smithers,  5  C.  &  P.  332  :  24 
E.  C.  L.  R.  ;  R.  V.  Bartlett,  7  C.  &  P.  832  :  32  E.  C.  L.  R.  So  evidence  of  a 
prisoner's  demeanor  on  a  former  occasion  is  admissible  to  prove  guilty  knowledge. 
R.  V.  Tatershall,  and  R.  v.  Phillips,  post,  p.  89.  Mr.  Phillipps,  after  remarking  that 
a  confession  may  in  some  cases  be  collected  or  inferred  from,  the  conduct  and  de- 
meanor of  a  prisoner,  on  hearing  a  statement  affecting  himself,  adds,  "  As  such  state- 
ments frequently  contain  much  hear.say  and  other  objectionable  evidence,  and  as  the 
demeanor  of  a  person  upon  hearing  a  criminal  charge  against  himself  is  liable  to 
great  misconstruction,  evidence  of  this  description  ought  to  be  regarded  with  much 
caution."  1  Ph.  &  Am.  405. 

A  deposition  of  a  witness,  or  the  examination  of  another  prisoner  taken  before  the 
committing  magistrate,  is  not  admissible  in  evidence  merely  because  the  party 
affected  by  it  was  present,  and  might  have  had  an  opportunity  of  cross-examining  or 
commenting  on  the  evidence  ;  neither  can  any  inference  be  drawn,  as  in  other  cases, 
from  his  silence.  R.  v.  Appleby,  3  Stark.  N.  P.  33  :  3  E.  C.  L.  R  ;  Melen  v.  An- 
drews, M.  &  M.  336  :  22  B.  C.  L.  R.  ;  R  v.  Turner,  1  Moody,  C.  C.  347  ;  R.  v. 
Swinnerton,  1  Car.  &  M.,  41  B.  C.  L.  R.  ;  post,  p.  61.(2) 

Confessions  taken  down  in  writing]  If  the  confession  is  taken  down  in  writing 
and  signed  by  the  prisoner,  or  its  truth  acknowledged  by  parol,  or  if  it  be  written  by 
him,  then  it  is  put  in  as  an  ordinary  document  and  read  by  the  officer  of  the  court. 
[*53]  R.  V.  Swatkins,  *4  C.  &  P.  550  :  19  B.  C.  L.  R.  But  if  it  be  taken  down 
by  a  person  who  is  present  when  the  confession  is  made,  and  is  not  signed  or  ac- 
knowledged by  the  prisoner,  the  document  is  not  itself  evidence,  but  may  be  used  by 
the  person  who  made  it  to  refresh  his  memory.  4  C.  &  P.  550,  note  h.  According 
to  general  principles,  if  the  confession  were  contained  in  a  document,  which  was  in 

(1)  The  State  v.  Welsh,  7  Porter,  463  ;  Alton  v.  Gelmonton,  2  N.  Hamp.  621. 

(2)  Letters  addressed  to  a  party  and  found  in  his  possession,  are  not  evidence  against  him  of  the 
matters  therein  stated,  unless  the  contents  have  been  .adopted  or  sanctioned  by  some  reply  or  state- 
ment or  act  done  on  his  part,  and  shown  by  other  proof.  Commonwealth  v.  Eastman,  1  Cushing,  189. 

The  possession  by  a  prisoner  of  an  unanswered  letter  will  not  authorize  it  to  be  given  in  evidence 
against  him.  People  v.  Green,  1  Parker's  Crim.  Rep.  U  ;  see  The  State  v.  Arthur,  2  Dev.  217. 

The  declarations  of  a  third  person  in  the  presence  of  the  party  but  in  a  judicial  proceeding  are  not 
admissible  against  him.  Brainard  v.  Buck,  25  Vermont,  573  ;  Curr  v.  Hilton,  1  Curtis  C.  C.  390. 
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existence  and  admissible  in  evidence,  parol  evidence  could  not  be  given  of  it.  See  R. 
V.  Gay,  7  C.  P.  230 :  32  E.  C.  L.  R. ;  suprd,,  p.  34.(1) 

The  mode  of  introducing  confessions.^  For  tbe  purpose  of  introducing  a  confes- 
sion, it  is  unnecessary,  in  general,  to  negative  any  promise  or  inducement,  unless 
there  is  good  reason  to  suspect  that  something  of  the  kind  has  taken  place.  In  a 
trial  for  murder,  it  was  proposed  to  give  in  evidence  a  statement  of  the  prisoner, 
made  in  prison,  to  a  coroner  for  whom  the  prisoner  had  sent.  It,  however,  appeared 
that  previous  to  this  time,  Mr.  Clifton,  a  magistrate,  had  had  an  interview  with  the 
prisoner,  and  it  was  suggested  on  behalf  of  the  prisoner,  that  he  might  have  told  the 
prisoner  that  it  would  be  better  to  confess,  and  that  therefore  the  counsel  for  the 
prosecution  were  bound  to  call  him.  Littledale,  J.,  "  As  something  might  have 
passed  between  the  prisoner  and  Mr.  Clifton  respecting  the  confession,  it  would  be 
fair  in  the  prosecutors  to  call  him,  but  I  will  not  compel  them  to  do  so.  However, 
if  they  will  not  call  him,  the  prisoner  may  do  so  if  he  chooses."  R.  v.  Clewes,  4  C. 
&  P.  221  :  19  B.  C.  L.  R.  So  where  a  prisoner  being  in  the  custody  of  two  con- 
stables on  a  charge  of  arson,  one  B.  went  into  the  room,  and  the  prisoner  immediately 
asked  him  to  go  into  another  room,  as  he  wished  to  speak  to  him,  and  they  went 
into  another  room,  when  the  prisoner  made  a  statement;  it  was  urged  that  the  con- 
stables ought  to  be  called  to  prove  that  they  had  done  nothing  to  induce  the  prisoner 
to  confess,  and  R.  v.  Swatkins,  post,  was  relied  upon.  Taunton,  J.,  "  A  confession 
is  presumed  to  be  voluntary  unless  the  contrary  is  shown,  and  as  no  threat  or  prom- 
ise is  proved  to  have  been  made  by  the  constables,  it  is  not  to  be  presumed." 
Having  consulted  Littledale,  J.,  his  lordship  added,  "  We  do  not  think,  according 
to  the  usual  practice,  that  we  ought  to  exclude  the  evidence,  because  a  constable 
may  have  induced  the  prisoner  to  make  the  statement,  otherwise  he  must  in  all  cases 
call  the  magistrates  and  constables  before  whom  or  in  whose  custody  the  pi'isoner  has 
been."  R.  v.  Williams,  Glouc.  Spr.  Ass.  1832,  2  Russ.  by  Greaves,  870. 

But  if  there  be  any  probable  ground  to  suspect  that  an  oflScer,  in  whose  custody  a 
prisoner  has  previously  been,  has  been  guilty  of  collusion  in  obtaining  a  confession, 
such  supicion  ought  to  be  removed  in  the  first  instance  by  the  prosecutor  calling  such 
officer.  Upon  an  indictment  for  arson,  it  appeared  that  a  constable,  who  was  called 
to  prove  a  confession,  went  into  a  room  in  an  inn,  where  he  found  the  prisoner  in  the 
custody  of  another  constable,  and  as  soon  as  he  went  into  the  room  the  prisoner  said 
he  wished  to  speak  to  him,  and  motioned  the  other  constable  to  leave  the  room, 
which  he  did,  and  left  them  alone.  The  prisoner  immediately  made  a  statement. 
The  witness  had  not  cautioned  the  prisoner  at  all,  and  nothing  had  been  said  of  what 
had  passed  between  the  constable  and  the  prisoner  before  the  witness  entered  the 
room.  It  was  contended  that  the  other  constable  must  be  called  to  show  that  he 
had  used  no  inducement  to  make  the  prisoner  confess.  Patteson,  J.,  "  I  am  inclined 
to  think  the  constable  ought  to  be  called.  This  is  a  peculiar  *case,  and  can  [*54] 
never  be  cited  as  an  authority,  except  in  cases  where  a  man  being  in  the  custody  of 
one  person,  another  who  has  nothing  to  do  with  the  case  comes  in,  and  the  prisoner 
motions  the  first  to  go  away.  I  think,  as  the  witness  did  not  caution  the  prisoner, 
it  would  be  unsafe  to  receive  the  statement.  It  would  lead  to  collusion  between 
constables."  R.  v.  Swatkins,  4  C.  &  P.  548  :  19  E.  C  L.  R.     In  order  to  induce 

(1)  If  the  examination  of  the  prisoner  was  not  reduced  to  writing  before  the  committing  magis- 
trate, parol  evidence  may  be  given  of  it.  The  State  v.  Parish,  Busbee  Law  N.  C.  239. 

Parol  proof  of  the  confession  of  a  prisoner  is  admissible  unless  the  defendant  can  prove  the  exist- 
ence of  a  confession  reduced  to  writing  and  signed  by  the  prisoner.  The  State  V.  Johnson,  5  Har- 
rington, 507. 
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the  oo^rt  to  call  another  oflBcer  in  whose  custody  the  prisoner  has  been,  it  must 
appear  either  that  some  inducement  has  been  used  by,  or  some  express  reference 
tnade  to  such  officer.  A  prisoner,  when  before  the  committing  magistrate,  having 
been  duly  cautioned,  made  a  confession,  in  which  he  alluded  to  a  confession  which 
he  had  previously  made  to  Williams,  a  constable.  It  was  submitted  that  Williams 
ought  to  be  called  to  prove  that  he  had  not  used  any  inducement.  Littledale,  J., 
"  Although  I  do  not  think  it  necessary  that  a  constable  in  whose  custody  a  prisoner 
has  been,  should  be  called  in  every  case,  yet,  as  in  this  case  there  is  a  reference  to 
the  constable,  I  think  he  ought  to  be  called."  Williams  was  then  called,  and  proved 
he  did  not  use  any  undue  means  to  obtain  a  confession ;  but  he  had  received  the 
prisoner  from  Marsh,  another  constable,  and  the  prisoner  had  inade  some  statement 
to  Marsh.  It  was  then  urged  that  Marsh  should  be  called.  Littledale,  J.,  "  I  do 
not  think  it  is  necessary  that  a  constable  should  be  called,  unless  it  appear  that  some 
promise  was  given  or  some  express  reference  was  made  to  the  constable.  There  was 
a  distinct  reference  made  to  Williams,  and,  therefore,  I  thought  he  must  be  called, 
but  there  is  no  reference  to  Marsh.  It  does  not  appear  either  that  any  confession 
was  made  to  Marsh.  It  only  appears  that  a  statement  was  made  that  might  either 
be  a  confession,  a  denial,  or  an  exculpation."  R.  v.  Warner,  Glouc.  Spr.  Ass.  1832, 
2  Euss.  by  Greaves,  871. 

If  evidence  of  a  confession  be  received,  and  it  afterwards  appear  from  other  evi- 
dence that  an  inducement  was  held  out,  which,  had  it  been  known  at  the  time,  would 
have  rendered  the  evidence  inadmissible,  the  proper  course  for  the  judge  to  take  is 
to  strike  the  evidence  of  confession  out  of  his  notes,  and  to  tell  the  jury  to  pay  no 
attention  to  it.  R.  v.  Garner,  1  Den.  0.  C.  329. 


[*5.5]  *EXAMINATION  OP  THE  PRISONEK 

Statute  11  &  12  Vict.  c.  42 . 
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Statute  11  cfc  12  Vict.  c.  42.]  The  foregoing  pages  relate  only  to  the  confessions  and 
admissions  made  by  persons  charged  with  offences  to  third  persons,  and  not  to  those 
made  to  magistrates  during  the  examinations  directed  to  be  taken  by  statute. (1) 
Those  examinations,  formerly  taken  under  the  1  &  2  P.  &  M.  o.  13,  2  &  8  P.  &  M. 
c.  10,  and  7  Geo.  4,  c.  64,  are  now  governed  by  the  11  &  12  Vict.  c.  42. 

That  statute,  after  pointing  out  the  mode  in  which  the  depositions  are  to  be  taken, 
enacts  by  s.  18,  "  That  after  the  examination  of  all  the  witnesses  on  the  part  of  the 
prosecution  as  aforesaid  shall  have  been  completed,  the  justice  of  the  peace  or  one  of 
the  justices,  by  or  before  whom  such  examination  shall  have  been  so  completed,  as 
aforesaid,  shall,  without  requiring  the  attendance  of  the  witnesses,  read  or  cause  to 
be  read  to  the  accused  the  depositions  taken  against  him,  and  shall  say  to  him  these 

(1)  As  to  examinations  under  the  statute,  see  The  People  v.  Restell,  3  Hill,  289. 


EXAMINATION    OF    THE    PRISONER.  55 

# 

words,  or  words  to  the  like  effect,  'Having  heard  the  evidence,  do  you  wish  to  say 
anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say  anything  unless  you 
desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing  and  may  be  given 
in  evidence  against  you  upon  your  trial;'  and  whatever  the  prisoner  shall  then  say  in 
answer  thereto  shall  be  taken  down  in  writing  and  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses, 
and  shall  be  transmitted  with  them  as  hereinafter  mentioned;  and  afterwards  upon 
the  trial  of  the  said  accused  person  the  same  may,  if  necessary,  be  given  in  evidence 
against  him  without  further  proof  thereof,  unless  it  shall  be  proved  that  the  justice 
or  justices  purporting  to  sign  the  same  did  not  in  fact  sign  the  same:  provided 
always  that  the  said  justice  or  justices,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him  and  give  him  clearly  to  understand  that  he  has  nothing  to 
hope  from  any  promise  of  favor  and  nothing  to  fear  from  any  threat  which  may  have 
been  holden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his 
guilt,  but  that  whatever  he  shall  then  say  maybe  given  in  evidence  against  him  upon 
his  trial,  notwithstanding  such  promise  or  threat;  provided,  *nevertheless,  that  [*56] 
nothing  herein  enacted  or  contained  shall  prevent  the  prosecutor  in  any  case  from 
giving  in  evidence  any  admission  or  confession  or  other  statement  of  the  person  accused 
or  charged  made  at  any  time  which  by  law  would  be  admissible  as  evidence  against 
such  person." 

Mode  of  taJcing  examinations — the  caution.]  The  28th  section  of  the  above 
statute  declares  that  the  forms  given  in  the  schedule  are  to  be  deemed  good,  valid, 
and  sufficient  in  law;  and  the  form  in  the  schedule  does  not  contain  the  second 
caution  mentioned  in  s.  18.  It  has,  therefore,  been  held  that,  if  the  first  caution  has 
been  given,  the  statement  of  the  prisoner  is  admissible  without  any  further  question. 
R.  V.  Bond,  1  Den.  C.  C.  517;  S.  C.  19  L.  J.  M.  C.  138;  R.  v.  Sansome,  1  Den. 
C.  C.  145;  S.  C.  25  L.  J.  M.  C.  143.  It  has  been  suggested  that  the  second  cau- 
tion was  intended  to  be  used  where  there  has  been  a  previous  promise  or  threat  made 
to  the  prisoner.  Per  Alderson,  B.,  in  R.  v.  Bond,  ubi  suprd;  and  Erie,  J.,  in  R. 
V.  Sansome,  intimated  that  it  would  be  prudent  in  justices  always  to  give  the  prisoner 
the  second  caution,  as  being  the  only  course  which  would  preclude  all  possibility  of 
question  as  to  the  admissibility  of  his  statement;  for  as  it  was  not  yet  decided  whether 
that  caution  was  absolutely  requisite  when  a  previous  inducement  or  threat  had  been 
held  out,  and  the  justice  could  never  be  certain  whether  such  previous  threat  or 
inducement  had  or  had  not  been  held  out,  a.  perplexing  question  might  arise  as  to 
the  sufficiency  of  the  first  caution  to  remove  the  effect  on  the  prisoner's  mind  of  such 
threat  or  inducement,  should  it  afterwards  appear  in  fact  that  either  had  been  held 
out,(l) 

Mode  of  taking  ezaminations^-must  not  he  upon  oath.']  The  examination  of  a 
prisoner  must  not  be  taken  upon  oath :  if  it  be  so,  it  will  not  be  receivable  in  evi- 
dence. This  was  frequently  so  held  before  the  11  and  12  Vict.  c.  42  was  passed ; 
R.  V.  Smith,  1  Stark.  N.  P.  242  :  2  E.  C.  L.  R.;  R.  v.  Rivers,  7  C.  &  P.  177:  32 
E.  C.  L.  R.;  R.  v.  Pikesley,  9  C.  &  P.  124 :  88  E.  C.  L.  R.  This  of  course  does 
not  apply  to  a  confession  made  on  oath  by  the  prisoner  when  giving  testimony  upon 
another  inquiry. 

(1)  People  V.  Smith,  1  Wheeler's  C.  C.  54.  The  prisoner  is  not  bound  to  answer,  but  if  he  submits 
to  answer,  and  answers  falsely,  the  prosecutor  may  disprove  it,  and  it  will  be  taken  strongly  against 
the  prisoner.    Case  of  Goldsby  et  al.,  1  Rogers'  Rec.  81. 
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Statements  made  hy  the  prisoner  not  returned  under  the  statute.^  There  is  con- 
siderable confusion  as  to  the  admissibility  of  statements  made  by  the  prisoner  before 
the  examining  magistrate,  which  are  either  not  returned  at  all  in  the  depositions,  or 
which,  being  returned,  are  found  to  want  one  or  more*f  the  formalities  required  to 
make  them  available  under  the  statutes  from  time  to  time  in  force  on  this  subject. 
It  seems,  however,  clear  that  if  no  examination  was  taken  in  writing,  then  the  evi- 
dence was  always  considered  admissible.  But  this  must  be  distinctly  shown.  Thus 
where  the  witness  stated  that  no  examination  was  taken  down  in  writing,  Parke,  J., 
said,  "  As  all  things  are  to  be  presumed  to  be  rightly  done,  I  must  have  the  magis- 
trate's clerk  called  to  prove  that  no  examination  of  the  prisoner  was  taken  in  writing; 
and  unless  you  can  clearly  show  that  the  magistrate's  clerk  did  not  do  his  duty,  I 
will  not  receive  the  evidence.''  R.  v.  Packer,  Glouc.  Spr  Ass.  1829;  2  Rusg,  Cr. 
876;  R.  V.  Phillips,  Wore.  Sum.  Ass.  1831.  Where  the  only  evidence  against  the 
prisoner  was  his  examination  before  the  magistrate,  which  was  not  taken  in  writing, 
[*57]  either  by  the  magistrate  or  by  any  *other  person,  but  was  proved  by  the  vioQ, 
voce  testimony  of  two  witnesses  who  were  present,  all  the  judges  (except  Gould,  J.) 
were  of  opinion  that  this  evidence  was  well  received.  R.  v.  Huet,  2  Leach,  821.(1) 

So  it  has  been  held  that  remarks  on  statements  made  by  a  prisoner  after  the  com- 
mencement of  the  investigation  before  the  magistrate,  and  whilst  the  witnesses  are 
giving  their  testimony,  are  receivable  in  evidence,  although  the  prisoner's  examina- 
tion  is  afterwards  taken  in  writing.  Thus  where  one  of  two  prisoners  was  committed 
before  the  other  was  apprehended,  and  the  depositions  against  that  prisoner  were 
read  over  before  the  magistrate  to  the  other  prisoner,  and  after  they  were  read  the 
prisoner  went  across  the  room  to  a  witness,  who  was  called,  and  said  something  to 
him  so  loud  that  it  might  have  been  heard  by  the  magistrate  if  he  had  been  attend- 
ing, and  the  magistrate  proved  the  examination  of  the  prisoner  before  himself,  and 
that  the  statement  to  the  witness  was  not  contained  in  it,  Parke,  J.,  held,  that  what 
the  prisoner  had  said  to  the  witness  might  be  given  in  evidence.  R.  v.  Johnson, 
Glouc,  Spr.  Ass.  1829 ;  2  Russ.  on  Crimes,  by  Greaves,  879.  So  where  a  man  and 
woman  were  brought  before  the  magistrate  on  a  charge  of  burglary,  and,  in  the 
course  of  the  examination  of  a  witness,  a  glove  was  produced,  which  had  been  found 
on  the  man  with  part  of  the  stolen  property  in  it;  on  which  the  man  said,  "  She  gave 
me  the  glove,  but  she  knew  nothing  of  the  robbery  ;"  the  depositions  having  been 
put  in,  and  the  clerk  to  the  magistrates  having  proved  them,  and  there  being  no 
such  statements  in  the  depositions  or  the  examination  of  the  prisoner,  Erfkine,  J., 
held  that  what  the  man  said  might  be  proved  by  parol  evidence.  R.  v.  Hooper, 
Glouc.  Sum.  Ass.  1842,  Id.  And  it  was  said  by  Best,  C.  J.,  that  his  opinion  was, 
that  upon  clear  and  satisfactory  evidence,  it  was  admissible  to  prove  something  said 
by  the  prisoner  beyond  what  was  taken  down  by  the  committing  magistrate.  Row- 
land V.  Ashby,  Ry.  &  Moo.  232  :  21  E.  0.  L.  R.  So  it  has  been  ruled  by  Parke, 
J.,  that  an  incidentol  observation  made  by  a  prisoner  in  the  course  of  his  examina- 
tion before  a  magistrate,  but  which  does  not  form  a  part  of  the  judicial  inquiry,  so 
as  to  make  it  the  duty  of  the  magistrate  to  take  it  down  in  writing,  and  which  was 
not  so  taken  down,  may  be  given  in  evidence  against  the  prisoner.  R.  v.  Moore, 
Matthew's  Dig.  Cr.  Law,  157 ;  R.  v.  Spilsbury,  7  C.  &  P.  187  :  32  E.  C.  L.  R. ;  S. 
P.,  per  Coleridge,  J.  But  where  it  ought  to  have  .been  taken  down  in  writing,  and 
it  was  not,  Littledale,  J.,  ruled  that  it  was  inadmissible.  R.  v.  Maloney,  Matthew's 
Dig.  Cr.  Law,  157.     However,  where  on  the  examination  of  a  prisoner,  on  a  charge 

(1)  McKenna's  Case,  6  Rogers'  Reo.  i ;  State  ».  Irwin,  1  Hayw.  112;  Collins'  Case,  4  Rogers' 
Rec.  139. 
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of  Stealing  sheep,  what  was  said  as  to  the  stealing  of  certain  sheep,  the  property  of 
one  person,  was  taken  down  in  writing  by  the  magistrate,  but  not  what  was  said  as 
to  other  sheep,  the  property  of  another  person  ;  on  a  question  reserved  for  the  opinion 
of  the  judges,  whether  any  confession,  as  to  the  latter  offence,  could  be  supplied  by 
parol  evidence;  and  whether,  as  the  magistrate  had  taken  down  in  writing  every- 
thing he  heard,  and  intended  to  take  down  all  that  was  said  to  him,  and  believed  he 
did  so,  parol  evidence  could  be  given  of  anything  else  that  had  been  addressed  to 
him ;  the  judges  present  were  all  of  opinion  that  the  evidence  was  admissible.  R.  v. 
Harris,  1  Moody,  C.  C.  343.  Mr.  Phillipps  remarks  on  this  case,  that  it  is  not  an 
authority  for  the  position  that  parol  evidence  is  admissible  of  a  statement  made  by  a 
prisoner,  which  has  not  been  taken  down  in  his  examination,  on  the  ground  that  the 
parol  testimony  there  *received  related  to  another  offence  distinct  from  that  [*58] 
mentioned  in  the  examination.  2  Phill.  on  Ev.  64,  9th  ed.  See,  however,  Mr. 
Greaves'  observations,  contra,  2  Russ.  on  Crimes,  878.  In  R.  v.  Lewis,  6  C.  &  P. 
162  :  25  E.  C.  L.  R.,  where  R.  v.  Harris  was  cited,  Gurney,  B  ,  said  it  was  very 
dangerous  to  admit  such  evidence,  and  thought  it  ought  not  to  be  done  in  the  case 
before  him.  So  where  the  magistrates'  clerk  in  taking  down  the  examinations  of 
three  prisoners  had  left  a  blank  whenever  any  one  had  mentioned  the  name  of  either 
of  the  other  prisoners,  Patteson,  J.,  refused  to  allow  the  blanks  to  be  supplied  by  the 
parol  evidence  of  the  clerk,  observing  that  the  rule  ought  not  to  be  extended.  R.  v. 
Morse,  8  C  &  P.  605  :  34  E.  C.  L.  R.  In  R,  v.  Weller,  2  C.  &  K.  223  :  61  E.  C. 
L.  R.  Piatt,  B.,  refused  to  receive  evidence  of  something  that  was  said  by  the 
prisoner  before  the  magistrate,  in  the  course  of  the  examination  of  the  witnesses, 
but  which  did  not  appear  in  the  depositions.  In  R  v.  Watson,  3  C.  &  K.  Ill,  on 
the  other  hand,  where  the  prisoner  made  a  statement  under  similar  circumstances 
which  was  written  down  in  the  depositions,  but  not  signed  by  the  prisoner,  Patteson, 
J.,  held  that  it  was  not  evidence  per  se,  but  that  any  one  who  heard  the  prisoner 
make  it  might  give  evidence  of  it.  In  R.  v.  Stripp,  25,  L.  J.,  M.  0.,  109,  the 
prisoner  was  brought  before  a  magistrate  on  a  charge  of  stealing  a  cash-box ;  no  evi- 
dence was  given,  the  policeman  asking  for  a  remand,  but  the  prisoner  made  a  state- 
ment. This  statement  was  repeated  by  the  policeman  at  the  second  examination, 
and  was  embodied  in  his  deposition.  Evidence  of  this  statement  was  also  given  by 
the  policeman  at  the  trial,  and  the  question  was  reserved,  whether  or  no  it  was 
properly  received,  the  prisoner  not  having  been  previously  cautioned.  The  judges 
held  that  it  was ;  Jarvis,  C.  J.,  saying,  "  It  is  scarcely  necessary  to  observe  that  the 
caution  and  warning  prescribed  by  the  statute  is  intended  to  apply  to  the  final  pro- 
ceeding only,  when,  after  all  the  witnesses  have  been  examined,  the  prisoner  is  asked 
whether  he  has  anything  to  say  in  answer  to  the  charge.  This  provision  of  the 
statute,  however,  does  not  exclude  any  declaration  or  voluntary  statement  made  by 
the  party  accused  before,  during,  or  after  the  inquiry." 

Upon  the  whole  it  seems  perfectly  clear  that  what  is  said  by  a  prisoner  at  any 
time  during  the  preliminary  inquiry  before  a  magistrate  previous  to  the  final  exam- 
ination is  evidence,  which  must  be  proved  in  the  usual  way  by  a  person  who  heard 
it,  or  by  a  memorandum  acknowledged  by  the  prisoner.  As  to  the  statement  made 
at  the  final  examination,  when  the  prisoner  is  called  upon,  if  it  is  returned  in  a  form 
which  is  available  under  the  statute,  that  return  is  the  only  evidence  of  it,  exclusive 
of  all  parol  testimony.  If  from  some  defect  or  informality  this  return  is  not  avail- 
able, then  what  is  said  by  the  prisoner  on  this  occasion  may  be  proved  in  the  usual 
way.  There  is,  perhaps,  no  direct  authority  for  the  last  proposition,  but  it  seems  to 
be  an  inference  from  the  two  most  recent  cases.     A  confession  made  under  circum- 
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Stances  which  do  not  bring  it  within  the  statute  stands  as  a  confession  at  common 
law.     See  the  concluding  words  of  s.  18. 

It  was  remarked  by  Piatt,  B.,  in  E.  v.  Weller,  2  C.  &  K.  223  :  61  E.  C.  L.  E., 
that  any  observation  made  by  the  prisoner  in  the  course  of  the  examination,  which 
was  material,  ought  to  be  taken  down.  This  is  useful,  because  the  memorandum, 
though  not  evidence  in  itself,  may, be  used  by  the  witness  to  refresh  his  memory  at 
the  trial.  E.  v.  Watson,  3  C.  &  K.  111. 

[*59]  *It  seems  to  be  the  duty  of  the  magistrate  who  presides  at  the  examination, 
to  advise  the  prisoner  not  to  make  any  statement  before  the  evidence  is  concluded 
and  the  caution  is  administered.  E.  v.  Watson,  uhi  supra. 

The  prisoner  is  not  to  be  precluded  from  showing,  if  he  can,  that  omissions  have 
been  made  to  his  prejudice,  for  the  examination  has  been  used  against  him  as  an 
admission,  and  admissions  must  be  taken  as  they  were  made,  the  whole  together,  not 
in  pieces,  nor  with  partial  omissions.  Even  the  prisoner's  signature  ought  not  to  stop 
him  from  proving,  if  he  can,  such  omissions.  2  Phill.  Ev.  85,  9th  ed. 

Mode  of  taking  examinations — signature.']  The  examination  of  a  prisoner,  when 
reduced  into  writing,  ought  to  be  read  over  to  him,  and  tendered  to  him  for  his 
signature. (1)  But  whether  signed  or  not  by  him,  it  is  still  evidence  against  him, 
nothing  being  said  in  s.  18  of  the  11  &  12  Vict.  c.  42,  about  signature  by  the 
prisoner,  and  the  statement  being  expressly  made  evidence  withouf further  proof, 
if  read  over  to  the  prisoner  and  signed  by  the  magistrate.  In  the  schedule  (N)  it 
is  said,  "  Get  him  (the  prisoner)  to  sign  it,  if  he  will."  At  common  law,  as  has 
already  been  said,  if  a  statement  were  made  by  a  prisoner  and  reduced  into  writing, 
the  memorandum  could  only  be  evidence  if  signed  by  the  prisoner,  or  its  truth 
acknowledged  by  parol ;  nor  do  the  statutes  previous  to  the  last  seem  to  contain  any- 
thing which  dispenses  with  the  proof,  which  would  be  necessary  in  ordinary  cases, 
that  the  truth  of  the  written  memorandum  was  thus  recognized  by  the  prisoner.  All 
the  cases  before  the  statute  seem  reconcilable  on  this  principle.  Thus  in  E.  v. 
Lambe,  2  Leach,  552,  where  the  examination  of  a  prisoner  was  taken  in  writing, 
and  afterwards  read  over  to  him,  upon  which  he  observed,  "It  is  all  true  enough," 
but  upon  the  clerk's  requesting  him  to  sign  it,  he  said,  "  No,  I  would  rather  decline 
that,"  nor  was  it  signed,  either  by  him  or  by  the  magistrate;  a  majority  of  the  judges 
were  of  opinion,  that  the  written  examination  was  rightly  received.  So  where  the 
solicitor  for  the  prosecution,  at  the  request  of  the  magistrate,  made  minutes  of  what 
the  prisoner  said  before  the  magistrate,  and  those  minutes  were  read  over  to  the 
prisoner,  who  said,  "It  is  all  true,"  but  afterwards,  on  the  minutes  being  again  read, 
objected  to  some  parts  of  them,  and  refused  to  sign  them,  it  was  held  that  they  might 
be  read  in  evidence  against  the  prisoner.  E.  v.  Thomas,  2  Leach,  637.  But  where 
the  examination  of  a  prisoner,  confessing  his  guilt,  was  put  into  writing,  and  he  was 
desired  to  sign  it,  which  he  refused  to  do,  although  he  admitted  his  guilt,  Wilson, 
J.,  refused  to  receive  it,  saying,  that  it  was  Competent  to  a  prisoner,  under  such 
circumstances,  to  retract  what  he  had  said,  and  to  say  that  it  was  false.  E.  v.  Bennet, 
2  Leach,  553  (m).  This  retractation  would  not  render  the  confession  itself,  but  only 
the  written  memorandum  of  it,  inadmissible.  And  where  an  examination  was  offered 
in  evidence,  and  the  clerk  of  the  magistrate  stated  that  he  took  it  down  from  the 
mouth  of  the  prisoner,  and  that  it  was  afterwards  read  over  to  him,  and  he  was  told 
that  he  might  sign  it  or  not  as  he  pleased,  upon  which  he  refused  to  sign  it;  Wood, 

(1)  PennsylTania  v.  Stoopa,  Addis.  383  ;  People  v.  Johnson,  1  Wheeler's  C.  C.  150  ;  see  Common- 
wealth v.  Boyer,  2  Wheeler's  C.  0.  150  ;  People  t.  Robinson,  1  Wheeler's  C.  C.  240. 
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B.,  was  of  opinion  that  the  document  could  not  be  read.  In  R.  v.  Lambe,  the 
prisoner,  when  the  examination  was  read  over  to  him,  said  that  it  was  true,  and 
here,  if  the  prisoner  had  said  so,  the  case  might  have  been  diiferent.  R.  v.  Telicote, 
2  Stark.  *N.  P.  484;  and  see  R.  v.  Jones,  2  Russ.  658.  A  statement  made  [*60] 
before  a  magistrate  having  been  taken  down  in  writing,  and  read  over  to  a  prisoner, 
he  was  asked  to  sign  it.  He  inquired  whether  he  was  bound  to  sign  it  or  not,  and 
upon  being  told  that  he  was  not,  he  said  he  had  rather  not  sign  it.  Littledale,  J., 
was  clearly  of  opinion,  both  upon  the  cases  and  on  principle,  that  the  written  mem- 
orandum of  the  statement  was  not  admissible.  R.  v.  Sykes,  Shrewsbury  Spr.  Ass. 
1830;  2  Russ.  on  Crimes,  by  Greaves,  882.  So  where  the  examination  of  a  prisoner 
having  been  taken  down  in  writing  before  a  magistrate,  he  was  neither  asked  to  sign 
it,  nor  was  it  read  over  to  him,  Littledale,  J.,  refused  to  allow  the  document  to  be 
read  in  evidence.  R  v.  Wilson,  Shrewsbury  Spr.  Ass.  1830,  Id.  Where,  therefore, 
before  the  11  &  12  Vict.  c.  42,  the  prisoner  refused  to  sign  the  memorandum  of  his 
statement,  or  to  acknowledge  its  truth,  it  was  necessary  to  prove  the  statement  by  a 
witness  who  heard  it.  See  2  Phill.  Ev.  81,  9th  ed. 

Examinations  informal — med  to  refresh  the  memory  of  ■witness.'\  It  has  already 
appeared  that  if  the  examination  of  a  prisoner  has  been  taken  down  in  writing,  but 
not  in  such  a  manner  as  that  the  writing  itself  is  admissible  under  the  statute,  parol 
evidence  of  what  the  prisoner  said  is  admissible;  and  in  such  case  the  writing  may 
be  referred  to  by  the  witness  who  took  down  the  examination,  in  order  to  refresh  his 
memory.  Where  a  person  had  been  examined  before  the  lords  of  the  council,  and 
a  witness  took  minutes  of  his  examination,  which  were  neither  read  over  to  him 
after  they  were  taken,  nor  signed  by  him;  it  was  held  that  although  they  could  not 
be  admitted  in  evidence  as  a  judicial  examination,  yet  the  witness  might  be  allowed 
to  refresh  his  memory  with  them,  and  having  looked  at  them,  to  state  what  he 
believed  was  the  substance  of  what  the  prisoner  confessed  in  the  course  of  his  exam- 
ination. R.  v.  Layer,  16  How.  St.  Tr.  215.  So  where  an  examination  taken  at 
several  times,  was  reduced  into  writing  by  the  magistrate,  and  on  its  being  completed, 
was  read  over  to  the  prisoner,  but  he  declined  to  sign  it,  acknowledging  at  the  same 
time  that  it  contained  what  he  had  stated,  although  he  afterwards  said  that  there 
were  many  inaccuracies  in  it,  it  was  held  that  this  might  be  admitted  as  a  memor- 
andum to  refresh  the  memory  of  the  magistrate,  who  gave  parol  evidence  of  the  pris- 
oner's statement.  R.  v.  Jones,  2  Russ.  658  (n).  So  in  R.  v.  Telicote,  ante,  p.  59, 
supposing  the  written  document  was  inadmissible,  yet  the  clerk  of  the  magistrate, 
who  was  called  as  a  witness,  might  have  proved  what  he  heard  the  prisoner  say  on  his 
examination,  and  have  refreshed  his  memory  by  means  of  the  examination  which  he 
had  written  down  at  the  time.  2  Russ.  658 ;  see  4  C.  &.  P.  550  (re).  And  see 
R.  V.  Dewhurst,  and  R.  v.  Watson,  2  C.  &  K.  Ill :  61  E.  C.  L.  R.  So  where,  on 
a  charge  of  felony,  the  examination  of  the  prisoner  was  reduced  into  writing  by  the 
magistrates'  clerk,  but  nothing  appeared  on  the  face  of  the  paper  to  show  that  it  was 
an  examination  taken  on  a  charge  of  any  felony,  or  that  the  magistrates  who  signed 
it  were  then  acting  as  magistrates;  Patteson,  J.,  permitted  the  clerk  to  the-  magis- 
trates to  be  called,  and  to  refresh  his  memory  from  this  paper.  R.  v.  Tarrant,  6.  C.  &  P. 
182 :  25  E.  C.  L.  R. ;  and  see  R.  v.  Pressley,  Id.  183,  R.  v.  Bell,  5  C.  &  P.  162  t  24 
E.  C.  L.  R.;   and  R.  v.  Watson,  3  G.  &  K.  111. 

Mode  of  proof  ."l     If  the  examination  has  been  taken  in  conformity  *with  [*61J 
the  provision  of  the  statute,  it  proves  itself,  ante,  p.  55.     But  should  there  be  altera- 
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tions  or  erasures,  the  clerk  to  the  magistrates,  or  some  person  who  was  present  at  the 
time,  should  be  called  to  explain  them.  Where,  upon  an  indictment  for  murder,  it 
was  proposed  to  prove  the  prisoner's  examination  before  the  coroner  by  evidence  of 
the  handwriting  of  the  latter,  and  by  calling  a  person  who  was  present  at  the  exatni- 
nation,  it  appearing  that  there  were  certain  interlineations  in  the  examination.  Lord 
Lyndhurst  said,  that  he  thought  the  clerk  who  had  taken  down  the  examination 
ought  to  be  called,  and  the  evidence  was  withdrawn.  R.  v.  Brogan,  Lane.  Sum.  Ass. 
1834,  MS. 

Eoidence  against  the  prisoner  onZy.J  In  E.  v.  Haines,  1  F.  &  F.  86,  Crowder,  J., 
refused  to  allow  the  prisoner's  statement  which  had  not  been  put  in  evidence  by  the 
counsel  for  the  prosecution  to  be  put  in  on  behalf  of  the  prisoner.  And  it  is  evi- 
dence only  against  the  prisoner  who  makes  it.  If  two  prisoners  be  taken  before  the 
magistrate  on  a  charge,  a  statement  made  by  the  first  prisoner  cannot  be  given  in 
evidence  against  a  second  prisoner,  because  when  before  the  magistrate  the  second 
prisoner  is  only  called  upon  to  answer,  if  he  pleases,  the  depositions  which  have  been 
given  on  oath  against  him,  and  not  what  the  other  prisoner  may  have  said  on  his 
examination.  R.  v.  Swinnerton,  1  C.  &  M.  593  :  41  B.  C.  L.  R. ;  per  Patteson,  J. 
As  to  the  examination  being  put  in  by  the  direction  of  the  court,  see  post,  tit. 
Practice. 
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When  admissible 

When  used  to  contradict  a  witness — how  proved, 
When  used  as  substantive  evidence — how  proved, 
When  admissible  as  substantive  evidence, 

Condition  of  absent  witness — how  proved,  . 
To  be  admissible  must  be  taken  in  proper  form, 

Mode  of  taking  depositions^-caption. 
Cross-examination  by  prisoner. 

Should  be  fully  taken, 

Signature, 
For  what  purposes  available, 
Admissible  on  trial  of  what  offences, 
Prisoners  entitled  to  copies,    . 
Before  a  coroner,     .... 
When  taken  in  India,  by  consent,  &a. 
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Depositions — when  admissible.]  The  question  of  the  admissibility  in  evidence 
in  criminal  cases  of  what  are  usually  called  depositions  is  one  by  no  means  free  from 
difficulty.  It  is  not  within  the  scope  of  this  work  to  enter  at  length  into  the  discus- 
sion of  this  question,  but  it  is  necessary  to  point  out  the  rules  which  have  been  gener- 
ally acknowledged,  the  difficulties  which  have  arisen,  and  the  opinions  which  have 
been  expressed  in  reference  to  this  subject. (1) 

It  is  a  well-known  rule  of  evidence,  and  one  which  is  treated  as  generally  applica- 
ble both  to  civil  and  criminal  cases,  that  what  a  witness  has  once  stated  on  oath  in  a 
judicial  proceeding  may,  if  that  witness  cannot  possibly  be  produced  again,  be  given 
in  evidence,  provided  the  inquiry  be  substantially  the  same  on  both  occasions,  and 


(1)  There  is  no  authority  at  common  law  for  taking  depositions  in  criminal  oases  out  of  court 
without  the  consent  of  the  defendant.  The  People  v.  Restell,  3  Hill,  289. 

Depositions  in  perpetual  remembrance,  taken  before  an  indictment  is  found,  are  not  admissible  on 
the  trial  of  the  indictment.  Commonwealth  v.  Ricketson,  6  Metoalf,  412. 
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between  the  same  parties.  This  applies  not  only  to  evidence  taken  at  different  stages 
of  the  same  inquiry,  but  to  successive  inquiries  into  the  same  matter;  as,  for  instance, 
to  a  new  trial  granted  in  a  case  of  misdemeanor. 

It  is  also  a  well-known  rule  of  evidence  that  upon  any  point  material  to  the  issue  a 
witness  may  be  contradicted  or  discredited  by  showing  that  he  has  on  a  previous 
occasion  made  statements  at  variance  with  that  made  by  him  at  the  trial.  This 
includes  all  previous  statements  of  the  witness,  whether  on  oath  or  not,  and  whether 
in  a  judicial  proceeding  or  not. 

Now  it  is  obvious  that  a  totally  different  class  of  considerations  will  apply  to  the 
proof  of  the  previous  statements  according  as  they  are  used  as  evidence  in  chief,  or 
to  discredit  the  witness  only.  It  is  absolutely  necessary,  therefore,  in  considering 
how  such  previous  statements  are  to  be  proved,  never  to  lose  sight  of  the  purpose  for 
*which  they  are  being  used ;  and  it  is  from  not  doing  so  that  much  of  the  [*63] 
confusion  on  this  point  of  the  law  of  evidence  has  arisen. 

In  criminal  cases  it  is  generally  with  respect  to  the  preliminary  inquiry  before 
magistrates  on  charges  of  felony  and  misdemeanor  that  this  question  assumes  its 
greatest  importance  ;  when,  therefore,  in  what  follows,  we  speak  of  depositions,  it 
will  be  understood  that  depositions  so  taken  are  alone  referred  to. 

Depositions  when  used  to  contradict  a  witness — how  provedj]  The  following  rules 
relating  to  this  question  were  laid  down  by  the  judges  after  the  passing  of  the 
Prisoner's  Counsel  Act,  6  &  7  Will.  4,  c.  114  (see  7  C.  &  P.  676). 

1.  That  where  a  witness  for  the  crown  has  made  a  deposition  before  a  magistrate, 
he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel,  be  asked  whether  he 
did  or  did  not  in  his  deposition  make  such  or  such  a  statement,  until  the  deposition 
itself  has  been  read,  in  order  to  manifest  whether  such  statement  is  or  is  not  con- 
tained therein,  and  that  such  deposition  must  be  read  as  part  of  the  evidence  of  the 
cross-examining  counsel. 

2.  That  after  such  deposition  has  been  read,  the  prisoner's  counsel  may  proceed 
in  his  cross-examination  of  the  witness  as  to  any  supposed  contradiction  or  variance 
between  the  testimony  of  the  witness  in  court  and  his  former  deposition ;  after  which 
the  counsel  for  the  prosecution  may  re-examine,  and,  after  the  prisoner's  counsel  has 
addressed  the  jury,  will  be  entitled  to  reply.  And  in  case  the  counsel  for  the  prisoner 
comments  upon  any  supposed  variances  or  contradiction  without  having  read  the 
deposition,  the  court  may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution 
will  be  entitled  to  reply  upon  it. 

3.  That  the  witness  cannot  in  cross-examination  be  compelled  to  answer  whether 
he  did  or  did  not  make  such  and  such  a  statement  before  the  magistrate  until  after 
his  deposition  has  been  read,  and  it  appears  that  it  contains  no  mention  of  such  a 
statement.  In  that  case  the  counsel  for  the  prisoner  may  proceed  with  his  cross- 
examination  ;  and  if  the  witness  admits  such  statements  to  have  been  made,  he  may 
comment  upon  such  admission  or  upon  the  effect  of  it  upon  the  other  part  of  his 
testimony;  or,  if  the  witness  denies  that  he  made  such  a  statement,  the  counsel  for 
the  prisoner  may  then,  if  such  statement  be  material  to  the  matter  in  issue,  call  wit- 
nesses to  prove  that  he  made  such  statement.  But  in  either  event  the  reading  of  the 
deposition  is  the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply. 

The  effect  of  these  rules  is  that  the  depositions  returned  by  the  magistrates  before 
whom  the  preliminary  inquiry  took  place  must,  if  anything  said  upon  that  inquiry  is 
to  be  used  for  the  purpose  of  discrediting  a  witness,  be  first  put  in  evidence ;  but 
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these  rules  expressly  recognize  that  what  appears  upon  the  depositions  is  not  in  any 
■way  conclusive  as  to  what  passed  on  that  occasion,  which,  after  the  depositions  have 
been  once  read,  may  be  proved  by  the  witness's  admission,  or,  if  it  be  material  to 
the  issue,  by  other  witnesses  who  were  present.  This  appears  to  be  the  view  taken 
by  Erie,  J.,  in  K.  v.  Curtis,  2  C.  &  K.  763  :  61  E.  C.  L.  R. 

What  is  the  precise  object  of  the  above  rules  does  not  exactly  appear;  it  seems  to 
[*64]  be  partly  to  refresh  the  witness's  memory  by  *hearing  his  depositions  read 
over,  and  partly  to  insure  in  as  many  cases  as  possible  a  right  to  reply  on  the  part  of 
the  crown.  As  to  the  practice  in  cross-examining  witnesses  on  their  depositions,  see 
post,  tit.  Examination  of  Witnesses. 

It  has  been  suggested  that. there  is  a  difference  between  addint)  to  and  varyiitj 
depositions:  per  Alderson,  B.,  in  R.  v.  Coveney,  7  C.  &  P.  668  :  32  E.  C.  L.  R. ; 
and  there  can  be  no  doubt  that,  as  a  general  principle,  you  may  add  to,  but  not  vary 
written  evidence.  The  question  is  whether  that  principle  is  applicable  to  the  case 
now  under  consideration.  At  common  law  the  return  of  the  magistrate  would  not  be 
even  admissible  to  contradict  a  witness,  any  more  than  a  judge's  notes  in  a  civil  case; 
but  ever  since  the  statute  of  the  1  &  2  P.  i&  M.  c.  13,  this  return  has  been  considered 
as  admissible ;  but  on  the  general  principles  of  evidence,  this  would  not  exclude 
additions  which  were  not  variations. 

Depositions  when  used  as  substantive  evidence — how  proved.^  When  depositions 
taken  before  the  magistrate  are  used  to  supply  the  testimony  of  an  absent  witness, 
there  is  then  considerable  authority  for  saying  that  the  return  of  the  magistrate  is 
the  best  and  only  evidence  as  to  what  was  said  before  him.  That  it  is  the  best  evi- 
dence has  always  been  acknowledged,  and  was  laid  down  by  Lord  Mansfield  in  R.  v. 
Fearshire,  1  Lea.  202 ;  and  that  it  is  the  only  evidence  has  also  generally  been 
acknowledged  and  was  so  said  by  Mr.  Justice  Holroyd  in  R.  v.  Thornton,  2  Ph.  & 
Arm.  Ev.  140  (n). 

As  already  pointed  out,  there  is  a  diflFerenoe  between  adding  to  and  varying  writ- 
ten evidence,  and  it  has  been  sometimes  urged  that  even  where  a  deposition  is  used 
as  substantive  evidence,  it  might  be  added  to,  though  not  varied.  But  it  must  be 
recollected  that,  under  the  statute  11  &  12  Vict.  c.  42,  s.  17,  infra,  if  the  magis- 
trates do  their  duty,  the  return  of  the  depositions  will  be  both  exclusive SLud  inclusive; 
and  though  it  cannot  be  denied  that,  on  general  principles  of  law,  a  deposition  may 
be  added  to,  there  are  very  sound  reasons  why  an  exception  should  be  made  in  this 
particular  case ;  for  there  might  be  very  great  danger  in  trusting  to  the  oral  repeti- 
tion of  testimony,  which,  under  all  circumstances,  must  be  less  satisfactory  than  that 
ordinarily  given. 

These  considerations  do  not  apply  with  equal  force  to  depositions  produced  for  the 
purpose  of  contradicting  or  lessening  the  credit  of  a  witness.  For,  in  the  first  place, 
many  matters  which  do  not  appear  material  to  the  charge  at  the  preliminary  inquiry, 
and  which,  therefore,  would  not  be  returned,  may  become  exceedingly  important  for 
the  purpose  of  testing  the  truth  of  the  testimony  of  a  witness ;  and,  moreover,  the 
witness  being  himself  then  and  there  present,  his  own  memory  and  conscience  can 
be  searched  as  to  what  was  really  said  before  the  magistrate. 

The  result  suggested  is,  that  to  discredit  a  witness  the  depositions  may  be  added 
to,  but  not  varied ;  but,  when  they  are  used  as  substantive  evidence,  the  return  of 
the  justices  is  final  and  conclusive.  There  is  still  one  difficult  question  which  is  not 
unlikely  to  arise,  and  which  has  not  yet  been  discussed ;  i.  e.,  whether,  if  no  deposi- 
tion be  returned  by  the  magistrate,  or  one  which  from  some  informality  cannot  be 
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used,  whether  in  any  ease  other  evidence  ought  to  be  received  of  what  was  said  by 
the  witness.     It  will  scarcely  be  denied  that,  on  general  principles,  all  the  usual  evi- 
dence would  be  let  in  in  such  a  case,  but  it  is  unnecessary  to  repeat  the  arguments 
which  go  *to  show  that,  as  substantive  evidence,  nothing  should  be  received  [*65] 
which  is  not  returned  by  the  magistrate. 

Depositions  when  admissible  as  substantive  evidence.]  DepositioQS  are  admissible 
as  substantive  evidence  at  common  law,  should  the  witness  be  either  dead  :  Hale,  P. 
C.  305;  R.  V.  Westbur,  Lea.  C  C.  12;  R.  v.  Bromwich,  1  Lea.  180;  Salk.  281;  B. 
N.  P.  242  ;(1)  or  be  in  such  a  state  as  never  to  be  likely  to  be  able  to  attend  the 

(1)  So  the  evidence  given  by  a  witness,  since  dead,  on  a  former  trial,  is  competent.  Wilber  v.  Sel- 
den,  6  Cow.  162  ;  Johnston  v.  The  State,  2  Terg.  58  ;  Watsoq  v.  Lisbon  Bridge,  U  Maine,  201  ;  State 
V.  De  Witt,  2  Hill,  S.  C.  Rep.  282;  Keeoher  v.  Hamilton,  3  Dana,  38;  Kelly's  Exr.  v.  Connell's 
Adm.,  3  Dana,  533;  Robson  v.  Doe,  2  Blackf.  308.  In  Virginia  it  has  been  held  inadmissible  in 
criminal  cases.    Finn  v.  The  Commonwealth,  4  Rand.  501. 

In  a  criminal  case  the  public  prosecutor  will  not  be  allowed  to  use  the  testimony  given  by  a  wit- 
ness at  a  former  trial  of  the  same  indictment,  though  he  be  absent  from  the  State.  The  People  v. 
Newman,  5  Hill,  295. 

So  the  evidence  is  admissible  where  the  witness  has  become  unable  to  speak  from  paralysis.  Rogers 
V.  Raborg,  2  Gill  &  Johns.  54.  But  it  is  not  enough  that  he  has  forgotten.  Drayton  v.  Well,  1  Nott 
&  McC.  409.  Nor  that  he  has  become  interested.  Chess  v.  Chess,  17  Serg.  &  R.  409  ;  Irwin  v.  Reed 
et  al.,  4  Teates,  512.  Nor  that  he  has  been  convicted  of  an  infamous  crime.  Le  Baron  v.  Crombie, 
14  Mass.  234.  Nor  it  seems  that  he  is  not  to  be  found.  Wilbur  v.  Selden,  6  Cow.  162  ;  Arderry  v. 
The  Commonwealth,  3  J.  J.  Marsh.  185.  Contra,  Magill  v.  Cauffman,  4  Serg.  &  R.  3 19  ;  Rogers  v. 
Raborg,  3  (xlU  &  Johns.  54;  Pettibone  v.  Derringer,  4  Wash,  C.  C.  Rep.  215  ;  Reed  v.  Bertrandt^ 
Ibid.  538, 

The  very  words  of  the  witness  must  be  sworn  to.  United  States  v.  Wood,  3  Wash.  C.  C.  Rep.  440  ; 
Wilbur  V.  Selden,  6  Cow.  162  ;  Ballenger  v.  Barnes,  3  Devereux,  460  ;  Bowie  v.  O'Neal  et  al.,  5  Har. 
&  Johns.  266,  But  contra,  Caton  et  al,  v.  Lennox  et  al.,  5  Rand.  31  ;  Cornell  v.  Green,  10  Serg  &  R. 
14.  The  whole  examination  must  be  given.  Wolf  v.  Wyeth,  11  Serg.  &  R,  149.  See  the  following 
cases  as  to  notes  of  counsel :  Lightner  v.  Wilie,  4  Serg.  &  R.  203  ;  Watson  v.  Gilday,  11  Ibid.  337  ; 
Chess  V.  Chess,  17  Ibid.  409  ;  Miles  v.  O'Hara,  4  Binn.  110  ;  Foster  v.  Shaw,  7  Serg.  &  R.  156.  The 
postea  of  the  former  trial  must  be  produced.  Beales  v.  G-uernsey,  8  Johns.  446.  It  is  error  to  prove 
what  a  deceased  witness  testified  to  upon  a  former  trial  between  the  same  parties,  without  proving 
the  fact  of  such  trial  by  the  record  ;  but  the  error  is  cured  if  such  record  proof  be  produced  before 
the  close  of  the  evidence.  Weart  v.  Hoagland,  Adm.,  2  Zabriskie,  517, 

When  a  witness,  who  has  once  testified  upon  the  trial  of  a  case,  has  deceased,  his  testimony  may 
be  used  upon  a  subsequent  trial  of  the  same  case,  provided  the  substance  of  what  is  testified,  both  in 
chief  and  on  cross-examination,  can  be  proved  in  the  very  words  used  by  him.  Marsh  v,  Jones,  21 
Vermont,  378. 

It  is  not  enough  that  the  former  trial  was  upon  the  same  general  subject ;  the  point  in  issue  must 
be  the  same.  Melvin  v.  Whiting,  7  Pick.  79.  So  evidence  of  what  a  deceased  witness  swore  on  a 
question  of  bail,  is  inadmissible  on  the  trial  of  the  cause,  Jackson  et  al.  v.  Winchester,  4  Dall.  206. 
See  Jessup  v.  Cook,  1  Halst.  434. 

Where  a  person  is  offered  as  a  witness  to  prove  the  testimony  of  a  deceased  witness  on  a  former 
trial  of  the  same  cause,  he  cannot  be  permitted  to  testify,  if  he  state  that  he  can  give  only  the  sub- 
stance of  such  testimony,  but  not  the  language  of  the  witness.  Warren  v.  Nicholls,  6  Metcalf,  261. 

AYbere,  in  the  trial  of  a  cause,  it  is  necessary  and  proper  to  prove  what  a  deceased  witness  swore  on 
a  former  trial  between  the  same  parties,  where  the  issue  and  matter  in  controversy  is  the  same,  it  is 
sufficient  for  a  living  witness,  who  is  called  to  testify,  to  prove  that  the  deceased  witness  swore  to  cer- 
tain facts,  and  he  need  not  prove  the  precise  words  employed  by  such  deceased  witness.  Garratt  v. 
Johnson,  11  Gill  &  Johns.  173. 

Where  the  merits  were  tried  on  a  former  suit,  but  the  verdict  was  against  the  plaintifi",  solely  on 
the  ground  of  his  incapacity  to  recover  for  want  of  interest  in  the  note  sued  upon,  the  evidence 
given  by  witnesses  then  examined  is  admissible,  if  they  are  out  of  the  State.  Hacker  v.  Jamison,  2 
Watts  &>  Serg.  438.  The  absence  of  a  witness  from  the  State,  so  far  as  it  affects  the  admissibility  of 
secondary  evidence,  has  the  same  effect  as  his  death.    Alter  v.  Borghaus,  8  Watts,  77. 

If  a  witness  be  out  of  the  State,  notes  of  bis  testimony,  proved  to  have  been  correctly  taken  upon 
a  former  trial  of  the  cause,  may  be  read  in  evidence.  But  if  it  appear  that  the  witness  absented 
himself  from  that  trial  before  he  was  fully  examined,  his  testimony  given  cannot  be  read  in  evi- 
dence.   Noble  V.  McClintock,  6  Watts  &  Serg.  58. 

A  party  is  not  entitled  to  the  benefit  of  the  testimony  of  a  witness  who  dies  after  he  has  been  ex- 
amined and  testified,  and  before  the  oppo.^ite  party  has  had  an  opportunity  to  avail  himself  of  a 
cross-examination.   Kissam  v.  Forrest,  25  Wend.  651. 

The  testimony  of  a  witness  since  deceased,  on  a  former  trial,  taken  down  in  writing  and  sworn  to, 
though  not  from  recollection,  may  be  given  in  evidence.  Van  Buren  v.  Cockburn,  14  Barbour,  118; 
Rigging  V.  Brown,  12  Georgia,  271  ;  Walker  v.  Walker,  14  Ibid.  242. 

In  a  criminal  case  the  prosecutor  will  not  be  permitted  to  use  the  testimony  given  by  a  witness  at 
a  previous  trial,,  although  he  be  absent  from  the  State.    The  People  v.  Newman,  5  Hill,  295, 

The  deposition  of  a  witness  taken  before  the  examining  court,  cannot  be  used  against  a  prisoner 
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assizes:  R.  v.  Hogg,  6  C.  &  P.  176:  25  E.  C.  L.  R.;  R.  v.  Wilshaw,  Carr.  &.  M. 
145  :  41  E.  C.  L  R. ;  or  if  the  witness  be  kept  away  by  the  practices  of  the  prisoner : 
R.  V.  Gutteridge,  9  C.  &  P.  471 :  38  E.  C.  L.  R.  The  admissibility  of  depositions 
is  now  governed  by  the  11  &  12  Vict.  c.  42,  s.  17,  which  provides  that  in  all  cases 
where  any  person  shall  appear  or  be  brought  before  any  justice  or  justices  of  the 
peace,  charged  with  any  indictable  offence,  whether  committed  in  England  or  Wales, 
or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such  person  appear  vol- 
untarily upon  summons,  or  have  been  apprehended,  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such  justice  or  justices,  before  he  or  they 
shall  commit  such  accused  person  to  prison  for  trial,  or  before  he  or  they  shall  admit 
him  to  bail,  shall,  in  the  presence  of  such  accused  person,  who  shall  be  at  liberty  to 
put  questions  to  any  witness  produced  against  him,  take  the  statement  on  oath  or  affir- 
mation of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put 
the  same  into  writing;  and  such  depositions  shall  be  read  over  to  and  signed  respec- 
tively by  the  witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  also  by 
the  justice  or  justices  taking  the  same;  and  the  justice  or  justices  before  whom  any 
such  witness  shall  appear  to  be  examined  as  aforesaid,  shall,  before  such  witness  is 
examined,  administer  to  such  witness  the  usual  oath  or  affirmation,  which  such  jus- 
tice or  justices  shall  have  full  power  and  authority  to  do  ;  and  if,  upon  the  trial  of 
the  person  so  accused  as  first  aforesaid,  it  shall  be  proved  by  the  oath  or  affirmation 
of  any  credible  witness  that  any  person  whose  deposition  shall  have  been  taken  as 
aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  it  also  be  proved  that 
such  deposition  was  taken  in  the  presence  of  the  person  so  accused,  and  that  he,  or 
his  counsel  or  attorney,  had  a  full  opportunity  of  cross-examining  the  witnesses,  then, 
if  such  deposition  purport  to  be  signed  by  the  justice  by  or  before  whom  the  same 
purports  to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition  as  evidence  in 
such  prosecution,  without  further  proof  thereof,  unless  it  shall  be  proved  that  such 
deposition  was  not  in  fact  signed  by  the  justice  purporting  to  sign  the  same. 

None  of  the  previous  statutes  (1  &  2  P.  &  M.  c.  13 ;  2  &  3  P.  &  M.  c.  10;  7  Geo. 
4,  c.  64)  contained  any  directions  as  to  when  the  depositions  shduld  be  considered 
admissible.  It  will  be  observed  that  only  two  cases  are  mentioned  in  this  statute, 
"  where  the  witness  is  dead,  or  so  ill  as  not  to  be  able  to  travel."     It  is  not  said  in 

on  trial  for  murder,  it  being  proved  that  the  witness  is  beyond  the  jurisdiction  of  the  court,  unless  it 
is  also  proved  that  such  absence  was  caused  by  the  defendant.  The  State  v.  Houser,  26  Missouri,  431. 

When  a  witness  for  the  prisoner  is  absent  from  the  State  at  the  time  of  the  second  trial,  it  is  not 
competent  for  the  prisoner  to  show  what  the  witness  swore  to  at  the  first  trial.  Brogy  v.  The  Com- 
monwealth, 10  Grattan,  722. 

The  notes  of  counsel  of  a  deceased  witness  on  a  former  trial  between  the  same  parties,  are  evidence 
when  proved  to  be  correct  in  substance,  although  the  counsel  does  not  recollect  the  testimony  indepen- 
dent of  his  notes.  Rhine  v.  Robinson,  3  Casey,  30  |  Jones  v.  Ward,  3  .Tones's  Law,  24 ;  Ashe  v.  De 
Eosset,  5  Ibid.  299  ;  Crawford  v.  Loper,  26  Barbour,  449  ;  Wright  v.  Stowe,  4  Jones's  Law,  516  ; 
Summers  v.  The  State,  5  Ohio,  326.     Contra,  Yancey  v.  Stone,  9  Richardson's  Equity,  429. 

The  exact  words  of  a  deceased  witness  need  not  be  proved.  It  is  sufficient  if  the  substance  of  all 
he  said  on  the  examination  and  cross-examination  in  relation  to  the  subject-matter  in  controversy 
be  shown.  Kendrick  v.  The  State,  10  Humphrey,  479  ;  Sharp  v.  The  State,  15  Alabama,  749  ;  Davis 
V.  The  State,  17  Ibid.  354  ;  The  State  v.  Hooker,  17  Vermont,  668. 

When  the  evidence  of  a  deceased  witness  is  otfered,  the  substance  of  his  whole  testimony  must  be 
proved  ;  if  any  parts  of  it  are  irrelevant  the  court  may  reject  them.  Mayer  v.  Doe,  22  Alabama,  699  ; 
Emery  v.  Fowler,  33  Maine,  326. 

It  is  sufficient  if  a  witness  can  give  the  substance  of  the  evidence  of  a  deceased  witness  at  a  former 
trial,  although  not  in  the  same  words.    Rivereau  v   St.  Ament,  3  Iowa,  118. 

As  to  the  deposition  of  deceased  witnesses  before  the  examining  magistrate,  The  State  v.  Valen- 
tine, 7  Iredell,  225. 

Proof  of  what  a  deceased  witness  testified  before  the  committing  magistrate  is  admissible,  though 
not  reduced  to  writing.  The  State  v.  Hooker,  17  Vermont,  668  j  Dav,is  v.  The  State,  1 7  Alabama,  364. 

The  deposition  of  a  deceased  witness  is  not  admissible,  unless  the  prisoner  was  present.  The  State 
T.  Campbell,  1  Richardson,  124  ;  Collier  v   The  State,  8  English,  676. 

Depositions  cannot  be  used  in  criminal  trials.  Durninger  v.  The  State,  7  Smedes  &  Marshall,  475. 
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the  statute  that  the  deposition  would  be  admissible  if  the  witness  were  kept  out  of 
the  way  by  the  procurement  of  the  prisoner,  a  case  well  established  at  common  law. 
However,  in  E.  v.  Scaife,  2  Den.  C.  0.  28  f,  S.  C.  17  Q.  B.  208,  where  the  prisoner 
was  indicted,  together  with  Thomas  Rooke  and  John  Smith,  for  larceny,  evidence 
was  given  that  by  the  procurement  of  Smith  one  of  the  witnesses  for  the  prosecution 
had  been  kept  out  of  the  w^,  and  her  deposition  was  tendered ;  the  evidence  was  ad- 
mitted to  be  receivable  as  against  Smith,  but  it  was  *said  that  it  was  no  evi-  [*66] 
dence  against  Scaife  and  Rooke.  The  case  came  before  the  Court  of  Queen's  Bench, 
and  it  was  held  that  the  learned  judge  ought  to  have  told  the  jury  that  the  evidence 
applied  to  the  case  of  Smith  only,  and  not  to  that  of  either  of  the  other  prisoners. 
Incidentally,  therefore,  the  admissibility  of  the  depositions,  as  against  a  prisoner  who 
has  himself  procured  the  absence  of  a  witness,  is  recognized  by  this  case. 

There  does  not  appear  to  be  any  criminal  ease  in  which  the  depositions  have  been 
admitted  on  the  ground  of  the  witness  being  insane,  either  before  or  since  the  statute. 
In  civil  inquiries  this  has  been  considered  a  good  ground  of  admission.  R.  v.  Gris- 
well,  3  Term  Rep.  720;  and  it  is  said  in  R.  v.  Marshall,  Carr.  &  M.  147  :  41  E.  C. 
L.  R.,  that  Coleman,  J.,  thought  it  a  good  ground  in  criminal  eases  also.  It  is  not 
a  sufficient  ground  of  admission  that  the  witness  cannot  be  produced  on  account  of 
his  absence  in  a  foreign  country.    R.  v.  Austen,  25  L.  J.  M.  C.  48. 

As  to  when  a  witness  will  be  considered  so  ill  as  not  to  be  able  to  travel,  the  fol- 
lowing cases  have  been  decided :  Where  the  physician  stated  that  the  witness  could 
not  speak  or  hear  from  paralysis,  and  that  if  brought  to  court  he  would  not  be  able 
to  give  evidence,  yet  that  he  might  be  brought  there  without  danger  to  life,  though 
he,  as  his  physician,  would  not  permit  the  prisoner  to  roam  abroad  if  he  knew  it,  it 
was  held  by  the  Court  of  Criminal  Appeal  that  the  deposition  was  rightly  received. 
R.  V.  Cockburn,  Dear.  &  B.  C.  C.  203.  In  R.  v.  Walker,  1  F.  &  F.  534,  where  it 
was  proposed  to  put  in  evidence  the  deposition  of  a  woman  who  had  been  recently 
confined,  Willes,  J.,  is  reported  to  have  said,  "Illness  from  a  confinement  is  an  ordi- 
nary state,  and  not  such  an  illness  as  is  contemplated  by  the  statute.  I  have  con- 
sidered the  question  with  my  brother  Crowder.  If  you  find  it  necessary  for  your  case 
to  put  in  the  deposition,  I  have  made  up  my  mind  to  reserve  the  question  for  the 
opinion  of  the  judges.  It  is  one  of  importance;  I  have  considered  it;  and  my  bro- 
ther Crowder  and  myself  are  agreed  upon  it."  But  it  became  unnecessary  to  reserve 
the  point.  Where  a  witne.ss  came  to  the  assizes,  but  returned  home  by  the  advice  of 
a  medical  man,  who  deposed  that  it  would  have  been  dangerous  for  the  witness  to 
remain,  Parke,  B.,  held  that  the  witness  was  "unable  to  travel,"  within  the  meaning 
of  this  section,  and  allowed  his  depositions  to  be  read.    R.  v.  Wicker,  18  Jur.  252. 

There  is  nothing  in  the  words  of  the  statute  which  renders  it  neceshary  that  the 
inability  of  the  witness  to  attend  at  the  trial  should  be  permanent;  it  may,  therefore, 
be  implied  that  it  need  not  be  so.  Before  the  statute,  it  seems  to  have  been  doubted 
whether  a  merely  temporary  illness  was  a  sufficient  ground  for  admitting  the  deposition. 
2  Stark.  Ev.  388,  3d  ed.  ;  R.  v.  Savage,  5  C.  &  P.  143  :  24  E.  C  L.  R.  And  there 
can  be  no  doubt  that  a  judge  would  now  exercise  his  discretion  and  decide  whether, 
in  the  interests  of  justice,  it  were  better  to  read  the  deposition  or  to  adjourn  the  triat 
in  order  to  obtain  the  oral  testimony  of  the  witness. 

Condition  of  absent  witness — how  proved.^  Of  course  a  surgeon's  certificate,, 
however  authentic  in  itself,  is  no  legal  evidence  of  the  state  of  the  witness.  His 
condition  must  be  proved,  on  oath,  to  the  satisfaction  of  the  judge  who  tries  the  case,, 
whose  province  it  is  to  decide  this  preliminary  question  of  fact.  It  appears  to  be  the 
*established  practice  that,  in  the  case  of  a  witness  being  alleged  to  be  ill,  the  [*67J 
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surgeon,  if  he  be  attended  by  one,  must  be  called  to  prove  his  condition.  In  R.  v. 
Riley,  3  C.  &  K.  316,  Patteson,  J.,  laid  it  down,  that  where  a  witness  is  ill,  his 
deposition  woiild  not  be  received  in  evidence  under  this  statute,  unless  the  surgeon 
attended  at  the  trial,  to  prove  that  the  witness  was  unable  to  travel.  And  he  also 
stated  that  where  a  witness  was  permanently  disabled,  and  was  not  attended  by  a  sur- 
geon, other  evidence  that  the  witness  was  unable  to  travel  was  receivable.  In  that 
case,  it  appears  that  the  witness  was  attended  by  a  surgeon,  who  was  not  called  ;.but 
another  person  proved  that  he  saw  the  witness  in  bed  on  the  18th  March,  when  he 
seemed  ill;  the  commission-day  was  the  21st,  and  the  trial  took  place  on  the  23d; 
it  was  held  that  the  proof  was  insufficient  to  render  the  deposition  admissible.  In  R. 
V.  Phillips,  1  F.  &  F.  105,  the  attorney  for  the  prosecution  was  put  into  the  box  to 
prove  that  the  witne.ss  was  unable  to  attend,  and  stated  that  the  witness's  residence 
was  twenty-three  miles  off,,  and  that  he  had  seen  him  that  morning  in  bed,  with  his 
head  shaved.  Erie,  J.,  said,  "The  evidence,  no  doubt,  is  as  strong  as  it  can  be, 
short  of  that  of  a  medical  man,  but  the  case  may  be  easily  imagined  of  a  person  ex- 
tremely unwilling  to  appear  as  a  witness,  and  so  well  feigning  himself  to  be  ill  as  to 
deceive  any  one  but  a  medical  man ;"  and  the  evidence  was  rejected. 

Depositions  to  be  admissible,  must  be  taken  in  proper  form.]  To  render  a  depo- 
sition of  any  kind  admissible  in  evidence  in  any  case,  it  must  be  proved  to  have  been 
formally  taken.  Independently  of  the  statute  which  regulates  the  taking  of  deposi- 
tions before  justices  of  the  peace,  11  &  12  Vict.  c.  42,  s.  17,  supra,  they  mustappear 
to  have  been  taken  on  oath,  and  that  the  party  against  whom  they  are  tendered  had 
an  opportunity  of  examining  the  witnesses  who  made  them.  Attorney-General  v. 
Davison,  McClel.  &  Y.  169  ;  R.  v.  Woodcock,  1  Lea.  500 ;  R.  v.  Dingier,  2  Lea. 
561.  Now,  not  only  these,  but  all  the  other  requirements  of  the  statute  must  be 
proved,  by  the  party  tendering  the  evidence,  to  have  been  complied  with  ;  though 
the  usual  presumptions  in  favor  of  the  proceedings  having  been  regular,  will  be  made, 
if  the  depositions  are  in  form  correct. 

Mode  of  tnhirtij  depositions — caption.]  The  title  or  caption  of  the  deposition  need 
state  no  more  than  it  is  the  deposition  of  the  witness,  and  the  particular  charge  before 
the  magistrate  to  which  the  deposition  had  reference.  Where,  therefore,  upon  the 
trial  of  a  prisoner  for  unlawfully  obtaining  a  promissory  note  by  false  pretences,  the 
deposition  of  the  prosecutrix,  proved  to  have  been  regularly  taken  before  the  commit- 
ting magistrate,  stated,  by  way  of  caption,  that  it  had  been  taken  "in  the  presence 
and  hearing  of  Harriet  Langridge  (the  prisoner),  late  of,  &c.,  wife  of  John  Langridge, 
of  the  same  place,  laborer,  who  is  now  charged  before  me  this  day  for  obtaining 
money  and  other  valuable  security  for  money  from  M.  R.  (the  prosecutrix),  then  and 
there  being  the  money  of,  &c. ;"  it  was  held,  that  such  caption  charged  an  offence 
against  the  prisoner  with  sufficient  distinctness,  and  that  the  deposition  had  been 
properly  received  in  evidence  at  the  trial,  after  due  proof  of  the  absence  of  the 
■prosecutrix  from  illness.  R.  v.  Langridge,  1  Den.  C.  C  R.  448;  S.  C.  18  L.  J.  M. 
•0.  198.  One  caption  at  the  head  of  the  body  of  the  depositions  taken  in  the  case  is 
[*68]  sufficient,  and  the  particular  deposition  sought  to  *be  given  in  evidence  need 
not  have  a  separate  caption.  R.  v.  Johnson,  2  C.  &  K.  355  :  61  E  C.  L.  R.  So 
where  the  depositions  had  one  caption,  which  mentioned  the  names  of  all  the  wit- 
inesses,  and  at  the  end  had  one  jurat,  which  also  contained  the  names  oif  all  the  wit- 
nesses, and  to  which  was  the  signature  of  the  magistrate,  and  each  witness  signed 
his  own  deposition,  Williams,  J.,  was  of  opinion  that  they  were  correctly  taken.    R. 
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V.  Young,  3  C.  &  K.  106.     A  deposition  without  a  caption  is  inadmissible,  though 
otherwise  formally  taken.   R.  v.  Newton,  1  F.  &  F.  641. 

Mode  of  taking  depositions — opportunity  of  cross-examination.]  The  prisoner 
must  have  an  opportunity  of  cross-examining  the  witness.  Where  the  prisoner  -was 
not  present  during  the  examination,  until  a  certain  part  of  the  deposition,  marked 
with  a  cross,  at  which  period  he  was  introduced  and  heard  the  remaining  part  of  the 
examination,  and  when  it  was  concluded  the  whole  was  read  over  to  him,  Chambre, 
J.,  refused  to  admit  that  part  of  the  depositions  previous  to  the  mark,  which  had  not 
been  heard  by  the  prisoner.  R.  v.  Forbes,  Holt,  599  (n).  But  a  different  rule  was 
acted  upon  in  the  following  case :  The  prisoner  was  indicted  for  murder,  and  the 
deposition  of  the  deceased  was  offered  in  evidence.  It  appeared  that  a  charge  of  as- 
sault having  been  preferred  against  the  prisoner,  the  deposition  of  the  deceased  had 
been  taken  on  that  charge.  The  prisoner  was  not  present  when  the  examination  com- 
menced, but  was  brought  into  the  room  before  the  three  last  lines  were  taken  down. 
The  oath  was  again  administered  to  the  deceased,  in  the  prisoner's  presence,  and  the 
whole  of  what  had  been  written  down  was  read  over  to  him.  The  deceased  was  then 
asked,  in  the  presence  of  the  prisoner,  whether  what  had  been  written  was  true,  and 
he  said  it  was  perfectly  correct.  The  magistrates  then,  in  the  presence  of  the 
prisoner,  proceeded  to  examine  the  deceased  further,  and  the  three  last  lines  were 
added  to  the  deposition.  The  prisoner  was  asked  whether  he  chose  to  put  any  ques- 
tions to  the  deceased,  but  did  not  do  so.  An  objection  was  taken  that  the  prisoner 
had  not  been  present.  The  deposition,  however,  was  admitted,  and  by  a  majority  of 
the  judges  held  rightly  admitted.  R.  v.  Smith,  Russ.  &  Ry.  339;  2  Stark.  N.  P.  208 
S.  C. :  3  E.  C.  L.  R.  In  R.  v.  Beeston,  Dears.  C.  C.  405,  Alderson,  B.,  stated  that 
he  still  thought  he  was  right  in  the  objection  which,  as  counsel  for  the  prisoner,  he 
took  to  the  admissibility  of  the  deposition  in  R.  v.  Smith,  upon  the  ground  that  "the 
prisoner  had  not  a  sufficient  opportunity  of  cross-examination ;  that  he  had  no  oppor- 
tunity of  hearing  the  witness  give  his  answers  and  seeing  his  manner  of  answering, 
and  that  so  much  of  the  evidence  as  had  been  taken  in  the  prisoner's  absence  was 
inadmissible."  And  Piatt,  B.,  in  R.  v.  Johnson,  2  C.  &  K.  394  :  61  E.  C.  L.R., 
reprobated  the  practice  of  taking  depositions  in  the  absence  of  the  prisoner,  and  then 
supplying  the  omission  by  reading  them  over  to  the  prisoner,  and  asking  him  if  he 
would  like  to  put  any  questions  to  the  witnesses. 

Mode  of  talcing  depositions — should  he  fully  taken  and  returned.']  By  the  11  & 
12  Vict.  c.  42,  it  is  expressly  enacted  that  the  justice  "shall,  in  the  presence  of  such 
accused  person,  who  shall  be  at  liberty  to  put  questions  to  any  witness  produced 
against  him,  take  the  statement,  on  oath  or  affirmation,  of  those  who  shall  know  the 
facts  and  circumstances  of  the  cases,  and  shall  put  the  same  into  writing,  and  such 
depositions  shall  be  read  over  and  *signed  respectively  by  the  witnesses  who  [*69] 
shall  have  been  so  examined,  and  shall  be  signed  also  by  the  justice  or  justices  taking 
the  same."  The  observations  of  Parke,  B.,  in  R.  v.  Thomas,  7  C.  &  P.  718 :  32  E. 
0.  L.  R.,  are  still  pertinent.  He  said,  "  Magistrates  are  required  by  law  to  put  down 
the  evidence  of  witnesses,  or  so  much  thereof  as  shall  be  material.  They  have  hith- 
erto, in  many  cases,  confined  themselves  to  what  they  deemed  material,  but  in  future 
it  will  be  desirable  that  they  should  be  extremely  careful  in  preparing  depositions, 
and  should  make  a  full  .statement  of  all  the  witnesses  say  upon  the  matter  in  ques- 
tion, as  the  experience  we  have  alr€ady  had  of  the  operation  of  the  Prisoner's  Coun- 
sel Bill  has  shown  us  how  much  time  is  occupied  in  endeavoring  to  establish  contra- 
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dictions  between  the  testimony  of  the  witnesses  and  their  depositions,  in  the  omisKion 
of  minute  circumstances  in  their  statements  made  before  the  magistrates,  as  well  as 
in  other  particulars."  Where  there  was  an  omission  in  the  depositions  of  a  conver- 
sation which  was  sworn  to  at  the  trial,  and  which  the  witness  said  he  had  told  to  the 
magistrate,  Lord  Denman,  C.  J.,  thought  the  complaint  of  the  prisoner's  counsel, 
that  such  omission  was  unfair  to  the  prisoner,  was  well  founded,  and  that  the  magis- 
trate ought  to  have  returned  all  that  took  place  before  him  with  respect  to  the  charge, 
as  the  object  of  the  legislature  in  granting  prisoners  the  use  of  the  depositions  was  to 
enable  them  to  know  what  they  have  to  answer  on  their  trial.  R.  v.  Grady,  7  0.  &  P. 
650  :  32  E.  C.  L.  R.  The  same  learned  judge  expressed  an  opinion  that,  although 
in  a  case  of  felony,  the  committing  magistrate  need  not  bind  over  all  the  witnesses 
who  have  been  examined  before  him  in  support  of  the  charge,  but  only  those  wliose 
evidence  is  material  to  the  charge,  it  was  very  desirable  that  all  which  had  been 
given  in  evidence  before  the  magistrate  should  be  transmitted  to  the  judge.  R.  v. 
Smith,  2  C.  &  K.  207  :  61  E.  C.  L.  R.  So  also  in  cases  where  the  prisoner  calls 
witnesses  before  the  magistrate  in  answer  to  the  charge,  they  should  be  heard  and 
their  evidence  taken  down  ;  and,  if  the  prisoner  be  committed  for  trial,  the  deposi- 
tions of  his  witnesses  should  be  transmitted  to  the  judge,  together  with  the  deposi- 
tions in  support  of  the  charge.  Anon.  2  C.  &  K.  854.  If  the  prisoner  or  his  counsel 
cross-examine  the  witnesses  when  before  the  magistrate,  the  answers  of  the  witnesses 
to  the  cross-examination  ought  to  be  taken  down  by  the  magistrate  and  Teturned  to 
the  judge.  R.  v.  Potter,  7  C.  &  P.  650  :  32  E.  C.  L.  R.  Nothing  should  be  returned 
as  a  deposition  against  the  prisoner,  unless  the  prisoner  had  an  opportunity  of  cross- 
examining  the  person  making  the  deposition.  Per  Lord  Denman,  C.  J.,  R.  v.  Arnold, 
8  C,  &  P.  621.  But  where  a  witness  has  undergone  several  examinations,  it  seems 
proper  to  return  them  all,  although  those  only  would  be  admissible  in  evidence  against 
the  prisoner  which  were  taken  in  his  presence.  Thus,  where  a  witness  for  the  prose- 
cution had  made  three. statements  at  three  dififerent  examinations,  all  of  which  were 
taken  down  by  the  magistrate,  but  the  only  deposition  returned  was  the  last  taken 
after  the  prisoner  was  apprehended,  and  on  the  day  he  was  committed,  Alderson,  B., 
said  that  every  one  of  the  depositions  ought  to  have  been  returned,  as  it  is  of  the  last 
importance  that  the  judge  should  have  every  deposition  that  has  been  made,  that  he 
may  see  whether  or  not  the  witnesses  have  at  different  times  varied  their  statements, 
and  if  they  have,  to  what  extent  they  have  done  so.  Magistrates  ought  to  return  to 
the  judge  all  the  depositions  that  have  been  made  at  all  the  examinations  that  have 
[*70]  taken  place  respecting  *the  offence  which  is  to  be  the  subject  of  a  trial.  R.  v. 
Simon,  6  C.  &  P.  540:  25  B.  C.  L.  R. ;  and  whether  for  the  prosecution  or  on  the 
part  of  the  prisoner.  Per  Vaughan,  J.,  R.  v.  Fuller,  7  C.  &  P.  269  :  32  E.  C.  L.  R. 
Wilde,  C.  J.,  was  of  opinion  that  where  a  person  of  weak  intellect  was  examined, 
the  magistrate's  clerk  should  take  down  in  the  depositions  the  questions  put  by  the 
magistrate  and  the  answers  given  by  the  witness  as  to  the  witness's  capacity  to  take 
an  oath.  R.  v.  Painter,  2  C.  &  K.  319  :  61  E.  C.  L.  R. 

Mode  of  taking  deposit iona — signature.]  The  depositions  are,  by  the  11  &  12 
Vict.  c.  42,  s.  17,  directed  to  be  signed  by  the  witnesses  and  the  magistrates  before 
whom  they  are  taken.  It  seems  that  the  signature  of  one  magistrate  is  sufficient  (see 
the  latter  words  of  the  section,  supra,  p.  65).  No  proof  is  necessary  of  the  signature 
either  of  the  magistrate  or  the  witness.  Where,  before  the  passing  of  the  11  &  12 
Vict.  c.  42,  a  prisoner  was  charged  with  forging  the  acceptance  to  a  bill  of  exchange 
of  one  Winter,  who  had  died  previous  to  the  trial,  the  magistrate's  clerk  proved 
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Winter's  examination  to  have  been  duly  taken  in  the  prisoner's  presence,  and  that  he 
was  cross-examined  by  his  attorney;  on  the  prosecutor  tendering  the  examination  in 
evidence,  it  was  discovered  that,  although  the  examination  itself  was  duly  signed  by 
the  magistrates,  the  cross-examination,  which  had  been  taken  on  a  subsequent  day, 
was  not  subscribed  by  them.  The  examinations,  however,  of  two  witnesses,  called 
by  the  prisoner,  and  taken  at  the  same  time,  were  pinned  up  along, with  the  cross- 
examination,  and  the  last  sheet  of  the  whole  was  signed  by  the  magistrates.  Alder- 
son,  B.  (after  consulting  Parke,  B.),  said,  that  if  the  clerk  could  state  that  the  sheets 
were  all  pinned  together  at  the  time  the  magistrate  signed  the  last  sheet,  he  thought 
he  could  not  reject  the  examination  of  Winter  in  evidence,  but  must  receive  the 
whole  in  evidence.  The  clerk  having  no  recollection  of  the  subject,  one  of  the  mag- 
istrates, who  happened  to  be  in  court,  was  called.  He  said  that  when  he  signed  the 
depositions  they  were  lying  on  the  table,  but  he  could  not  state  they  were  pinned 
together.  Alderson,  B.,  thereupon  rejected  both  the  examination  and  cross-examina- 
tion. R.  V.  France,  2  Moo.  &  R.  207.  "It  is  the  magistrate's  duty  to  ^ake  care  that 
the  deposition  of  every  witness  is  signed  at  the  time  when  it  is  taken."  Per  Lord 
Denman,  C.  J.,  Reg.  v.  The  Lord  Mayor  of  London,  1  Car.  H.  &  A.  46. 

Depositions  for  what  purposes  available]  If  the  deposition  be  admissible  at  all, 
it  is  admissible  for  all  the  purposes  for  which  ordinary  evidence  is  admissible,  and 
may  be  used  either  for  or  against  the  prisoner.  It  may  be  used  before  the  grand  jury 
in  the  same  way  as  before  the  petty  jury.  R.  v.  Clements,  2  Den.  C.  C.  251;  S.  C. 
20  L.  J.  M.  C.  193. 

■  Depositions  admissible  on  trial  of  what  offences.]  The  only  cases  which  have 
actually  occurred  on  this  subject  are  those  in  which  the  inquiry  before  the  magistrate 
has  been  into  an  injury  done  to  the  witness,  which,  from  subsequent  circumstances, 
has  resolved  itself  into  a  more  serious  charge.  The  question  has  then  arisen,  whether, 
if  the  witness  be  unable  to  attend  at  the  trial,  his  deposition  is  admissible  as  having 
been  given  upon  a  different  charge  from  that  then  made.  All  the  cases,  before  the 
late  statute,  were  in  favor  of  the  *admissibility  of  the  deposition,  under  such  [*71] 
circumstances.  .In  R.  v.  Smith,  Russ.  &  Ry.  339,  the  prisoner  was  indicted  for  the 
murder  of  one  Charles  Stewart.  The  prisoner  had  been  taken  before  a  magistrate 
upon  a  charge  of  assault  upon  the  deceased,  and  also  of  robbing  a  manufactory,  where 
the  deceased  was  employed  as  night-watchman.  At  the  trial  the  deposition  of  the 
deceased,  taken  upon  this  inquiry,  was  offered  in  evidence,  and  received  by  Richards, 
C.  B.  The  matter  was  referred  to  the  opinion  of  the  judges,  who  held,  by  a  majority 
of  ten  to  one,  that  the  deposition  was  rightly  received  in  evidence.  Four  of  the 
judges,  however,  stated  that  they  should  have  doubted  but  for  the  case  of  R.  v.  Rad- 
bourne,  1  Lea.  458,  which  is  to  the  same  effect.  It  seems  to  have  been  thought  that 
the  11  &  12  Vict.  c.  42,  s.  17,  made  some  difference  in  this  respect,  and  the  deposi- 
tion was  rejected  once  or  twice  under  similar  circumstances;  but  in  R.  v.  Beeston, 
Dears.  C.  C.  405,  the  subject  was  fully  considered  :  there  the  prisoner  was  charged 
before  the  magistrate  with  feloniously  wounding  J.  A.,  with  intent  to  do  him  grievous 
bodily  harm.  J.  A.  subsequently  died  of  the  wound,  and  on  the  trial  of  the  prisoner 
for  the  murder,  the  deposition  of  J.  A.,  taken  at  the  above  inquiry,  was  offered  in 
evidence,  and  received  by  Crompton,  J.  The  point  was  reserved  and  fully  argued 
before  the  Court  of  Criminal  Appeal,  where  it  was  unanimously  held  that  the  deposi- 
tion in  this  case  would  have  been  admissible  at  common  law,  and  that  there  was  noth- 
ing in  the  statute  by  which  the  common  law  rule  on  the  subject  was  affected.     An 
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opinion  is  expressed  that  the  true  guide  in  each  case  is  not  any  technical  distinction 
between  the  charge  on  which  the  deposition  is  taken  and  that  on  which  the  prisoner 
is  ultimately  tried,  but  whether  the  prisoner  appears  to  have  had  a  full  opportunity  of 
cross-examination  on  all  points  material  to  one  charge  as  well  as  to  the  other. 

Prisoners  entitled  to  copies  of  the  depositions  taken  before  a  mac/istrate.}  By  the 
Prisoner's  Counsel  Act,  6  &  7  Wra.  4,  c.  114,  s.  3,  "All  persons  who,  after  the  pass- 
ing of  this  act,  shall  be  held  to  bail  or  committed  to  prison,  for  any  offence  against 
the  law,  shall  be  entitled  to  require  and  have,  on  demand  from  the  person  who  shall 
have  the  lawful  custody  thereof,  and  who  is  hereby  required  to  deliver  the  same, 
copies  of  the  examinations  of  the  witnesses  respectively,  upon  whose  depositions  they 
have  been  so  held  to  bail  or  committed  to  prison,  on  payment  of  a  reasonable  sum  for 
the  same,  not  exceeding  three  halfpence  for  each  folio  of  ninety  words ;  provided  al- 
ways, that  if  such  demand  shall  not  be  made  before  the  day  appointed  for  the  com- 
mencement of  the  assizes  or  sessions  at  which  the  trial  of  the  person  on  whose  behalf 
such  demand  shall  be  made  is  to  take  place,  such  person  .shall  not  be  entitled  to  have 
any  copy  of  such  examination  of  witnesses,  unless  the  judge  or  other  person  to  pre- 
side at  such  trial  shall  be  of  opinion  that  such  copy  may  be  made  and  delivered  with- 
out delay  or  inconvenience  to  such  trial;  but  it  shall  nevertheless  be  competent  for 
such  judge  or  other  person  so  to  preside  at  such  trial,  if  he  shall  think  fit,  to  post- 
pone such  trial  on  account  of  such  copy  of  the  examination  of  witnesses  not  having 
been  previously  had  by  the  party  charged." 

By  s.  4,  "All  persons  under  trial  shall  be  entitled,  at  the  time  of  their  trial,  to 
inspect,  without  fee  or  reward,  all  depositions  (or  copies  thereof)  which  have  been 
taken  against  them,  and  returned  into  the  court  before  which  such  trial  shall 
be  had." 

[''72]  *It  has  been  held  by  Littledale,  J.,  and  Parke,  B.,  that  a  prisoner  is  not 
entitled,  under  the  above  statute,  to  a  copy  of  his  own  statement,  returned  by  the 
committing  magistrate,  along  with  the  depositions  of  the  witnesses.  R.  v.  Aylett,  8 
C.  &  P.  669  :  34  E.  0.  L.  R.  This  decision  is  in  conformity  with  the  strict  letter 
of  the  act,  but  it  may  be  doubted  whether  it  accords  with  the  intention  of  the  legis- 
lature. Where  the  case  for  the  prosecution,  as  on  the  trial  of  Greenacre  for  murder, 
depends  chiefly  on  contradictions  of  the  prisoner's  statement  before  the  magistrate,  it 
seems  only  reasonable  that  his  counsel  chould  be  furnished  with  a  copy  of  such  state- 
ment. In  the  reporter's  note  to  the  above  case,  it  is  suggested  that,  at  all  events, 
according  to  the  principles  laid  down  by  Littledale  and  Coleridge,  JJ.,  in  R.  v. 
Greenacre,  8  C.  &  P.  32,  and  post,  p.  74,  the  judges  being  in  possession  of  the  dep- 
ositions may  direct  their  officer,  if  they  think  it  will  conduce  to  the  ends  of  justice, 
to  furnish  a  copy  of  the  statement  on  application  by  the  prisoner  or  his  counsel. 

The  statute  does  not  apply  to  the  case  of  prisoners  committed  for  re-examination, 
but  only  to  those  who  have  been  fully  committed  for  trial.  Reg.  v.  The  Lord  Mayor 
of  London,  5  Q.  B.  555  :  48  E.  0.  L.  R.;  S.  C.  13  L  J.  M.  C.  67.  Where,  there- 
fore, a  prisoner  had  been  committed  to  gaol  until  he  should  give  sufficient  sureties 
for  keeping  the  peace  and  for  appearing  at  the  sessions,  to  do  as  the  court  should 
order,  it  was  held,  on  a  rule  for  mandamus  to  justices  to  furnish  copies  of  the  depo- 
sitions taken  against  him,  that  he  was  not  entitled  to  them.  Ex  parte  Humphreys, 
17  L.  J.  M.  C.  189. 

Depositions  taken  he/ore  a  coroner.]  It  is  enacted  by  the  7  Geo.  4,  o.  64,  s.  4, 
E.,  which  repeals  (as  before  stated)  the  1  &  2  P.  &  M.  c.  13,  and  by  the  9  Geo.  4,  c. 
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54,  I.,  "  That  every  coroner,  upon  any  inquisition  before  him  taken,  whereby  any 
person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an  accessory  to  murder 
before  the  fact,  shall  put  in  writing  the  evidence  given  to  the  jury  before  him,  or  as 
much  thereof  as  shall  be  njaterial,  and  shall  have  authority  to  bind  by  recognizance 
all  such  persons  as  know  or  declare  anything  material  touching  the  said  manslaughter 
or  murder,  or  the  said  offence  of  being  accessory  to  murder,  to  appear  at  the  next 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a  county 
palatine,  or  great  sessions,  at  which  the  trial  is  to  be,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  charged ;  and  every  such  coroner  shall  certify  and 
subscribe  the  same  evidence  and  all  such  recognizances,  and  also  the  inquisition  be- 
fore him  taken,  and  shall  deliver  the  same  to  the  proper  oiEcer  of  the  court  in  which 
the  trial  is  to  be,  before  or  at  the  opening  of  the  court.'' 

The  11  &  12  Yict.  c.  42,  s.  54,  repeals  so  much  of  the  7  Geo.  4,  c.  64,  as  relates 
to  "  the  taking  of  bail  in  cases  of  felony,  and  to  the  taking  of  examinations  and 
informations  against  persons  charged  with  felonies  and  misdemeanors,  and  binding 
persons  by  recognizance  to  prosecute  or  give  evidence."  But  as  this  act  is  said  by 
its  preamble  to  be  intended  to  consolidate  and  amend  the  statutes  relating  to  the 
duties  of  justices  of  the  peace,  it  is  not  generally  considered  that  the  7  Geo.  4,  c.  64, 
is,  as  regards  coroners,  thereby  affected. 

What  has  already  been  said  with  respect  to  the  admissibility  of  depositions  taken 
before  justices  before  the  11  &  12  Viet.  c.  42,  is,  for  the  most  part,  applicable  to 
depositions  taken  before  coroners.  In  one  respect,  however,  an  important  distinction 
has  been  taken  ^between  depositions  before  a  magistrate  and  those  taken  be-  [*73] 
fore  the  coroner ;  the  latter,  as  it  is  alleged,  being  admissible,  although  the  prisoner 
was  not  present  when  they  were  taken.  This  is  stated  in  a  book  of  reputation,  B.  N. 
P.  242,  on  the  authority  of  two  cases,  K.  v.  Bromwioh,  1  Lev.  180,  and  Thatcher  v. 
Waller,  T.  Jones,  53;  see  also  6  How.  St.  Tr.  776;  12  Id.  851;  13  Id.  591;  but 
it  is  observed  by  Mr.  Starkie,  2  Evid.  278,  2d  ed.,  that  in  neither  of  these  cases  was 
the  question  considered  upon  plain  and  broad  principles.  It  was  also  said  by  Mr. 
Justice  Buller,  in  R.  v.  Eriswell,  8  T.  R.  707,  that  depositions  taken  before  the  coro- 
ner, in  the  absence  of  the  prisoner,  are  admissible.  It  has  been  observed,  however, 
that  his  lordship  did  not,  as  it  seems,  intend  to  make  a  distinction  between  these 
depositions  and  those  taken  before  a  magistrate,  but  referred  to  R.  v.  Radbourne,  1 
Leach,  512,  as  an  authority,  in  which  case  the  depositions  were  in  fact  taken  m  the 
presence  of  the  prisoner.  Lord  Kenyon  also  in  the  same  case,  although  he  coincided 
in  opinion  with  Buller,  J.,  appears  to  have  considered  that  depositions  before  a  mag- 
istrate and  before  a  coroner  were  on  the  same  footing.  2  Stark.  Ev.  278,  2d  ed. 
The  reasons  given  in  support  of  the  distinction  are,  that  the  coroner's  inquest  is  a 
transaction  of  notoriety,  to  which  every  one  has  access  :  2  T-  R.  722 ;  and  that  as 
the  coroner  is  an  officer  appointed  on  behalf  of  the  public  to  make  inquiry  into  mat- 
ters within  his  jurisdiction,  the  law  will  presume  the  depositions  before  him  to  have 
been  duly  and  impartially  taken.  B.  N.  P.  242.  Hotham,  B.,  is  stated  to  have 
received  depositions  taken  before  the  coroner,  though  it  was  objected  that  the 
defendant  had  not  been  present.  R.  v.  Purefoy,  Peak.  Ev.  68,  4th  ed.  Mr.  Phil- 
lipps  observes,  that  the  authorities  appear  to  be  in  favor  of  such  evidence  being 
admitted,  but  that  they  are  not  very  satisfactory.  Phill.  Ev.  670,  8th  ed.  And  a 
writer  of  high  reputation  has  stated  that  the  distinction  between  these  depositions 
and  those  taken  before  a  magistrate,  is  not  warranted  by  the  legislature,  and  that  as 
it  is  unfounded  in  principle,  it  may,  when  the  question  arises,  be  a  matter  of  very 
grave  and  serious  consideration  whether  it  ought  to  be  supported.  2  Stark.  Ev.  278, 
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2d  ed.  This  opinion,  has  been  adopted  by  another  text-writer  of  eminence.  2  Russ. 
661.  Mr.  Phillipps  also  remarks,  that  as  far  as  the  judicial  nature  of  the  inquiry  is 
important,  it  appears  to  be  as  regular  for  the  coroner  to  take  the  depositions  in  the 
absence  of  the  prisoner,  as  it  is  for  a  justice  to  take  the  evidence  in  his  presence. 
But  although  an  inquiry  by  the  coroner,  in  the  absence  of  the  prisoner,  be  a  judicial 
proceeding,  and  required  by  the  duty  of  his  office,  yet  there  seems  no  satisfactory 
reason  why  it  should  not  be  confined  to  its  proper  objects,  or  why  the  depositions 
should  be  received  under  circumstances  which  render  every  other  kind  of  depositions 
taken  judicially  inadmissible,  except  by  express  statutory  provision.  Phill.  Ev.  570, 
8th  ed.  And  he  adds  (2d  vol.,  p.  75,  9th  ed.),  "  And  it  seems  an  unreasonable  and 
anomalous  proposition  to  hold,  that  on  atrial  for  murder,  upon  the  coroner's  inquest, 
a  deposition  taken  before  him,  in  the  absence  of  the  prisoner,  is  receivable  in  evi- 
dence ;  but  that,  if  the  trial  takes  place  on  a  bill  of  indictment,  a  deposition  so  taken 
before  a  magistrate  is  not  receivable.  The  same  principle  which  excludes  in  the  one 
case  ought,  if  it  is  just  and  sound,  to  exclude  also  in  the  other."  See  R.  v.  Wall,  2 
Russ.  by  Greaves,  893,  and  Taylor  on  Evidence,  414,  2d  ed. 

[*74]  *Although  the  7  Geo.  4,  c.  64,  s.  4,  does  not  require  the  depositions  of  wit- 
nesses taken  before  a  coroner  to  be  signed,  it  is  de.sirable  that  they  should  not  only 
be  so  signed,  but  read  over  to  the  witnesses  before  signature.  See  per  Gurney,  B., 
E.  v.  Plummer,  1  Car.  &  K.  608  :  47  B.  C.  L.  R. 

The  judges  have  power,  by  their  general  authority  as  a  court  of  justice,  to  order  a 
copy  of  depositions  taken  befere  a  coroner  to  be  given  to  a  prisoner  indicted  for  the 
murder  of  the  party  concerning  whose  death  the  inquisition  took  place,  although  the 
case  is  not  one  in  which  the  coroner  could  have  been  compelled  to  return  them  under 
the  7  Geo.  4,  c.  64,  s.  4.    R.  v.  Greenacre,  8  C.  &  P.  32  :  34  E.  C.  L.  R. 

Depositions  in  India,  hy  consent,  (fcc.j  By  the  13  Geo.  3,  c.  63,  in  cases  of 
indictments  or  informations  in  the  King's  Bench,  for  misdemeanors  or  offences  com- 
mitted in  India,  that  court  may  award  a  mandamus  to  the  judges  of  the  Supreme 
Court,  &c.,  who  are  to  hold  a  court  for  the  examination  of  witnesses,  and  receiving 
other  proofs  concerning  the  matters  in  such  indictment  or  information  ;  and  the  ex- 
amination publicly  taken  in  court  shall  be  reduced  to  writing,  and  shall  be  returned 
to  the  Court  of  King's  Bench,  in  the  manner  directed  by  the  act,  and  shall  be  there 
allowed  and  read,  and  deemed  as  good  evidence  as  if  the  witness  had  been  present. 
Sec.  40.  The  provisions  of  this  section  are  extended  by  6  &  7  Vict.  c.  98,  s.  4,  to 
all  indictments  or  informations  in  the  Queen's  Bench  for  misdemeanors  or  offences 
committed  against  the  acts  passed  for  the  suppression  of  the  slave  trade  in  any  places 
out  of  the  United  Kingdom,  and  within  any  British  colony,  settlement,  plantation, 
or  territory. 

Depositions  with  regard  to  prosecutions  for  offences  committed  abroad  by  persons 
employed  in  the  public  service,  are  regulated  by  statute  42  Geo.  3,  c.  85. 

Depositions  are  sometimes  taken  by  consent  in  prosecutions  for  misdemeanors  when 
the  witness  is  about  to'  leave  the  country.  R.  v.  Morphew,  2  M.  &  S.  602  ;  Anon.  2 
Chitty,  199.  But  if  the  trial  comes  on  before  the  departure  of  the  witness,  or  after 
his  return,  the  depositions  cannot  be  read.  Tidd.  362 ;  2  Phill.  Ev.  94,  9th  ed. ;  see 
R.  v.  Douglas,  13  Q.  B.  42  :  66  E.  C.  L.  R. 


NATURE    OF   THE   ISSUE    RAISED. 


•=75 


*WHAT  EVIDENCE  IS  PKOPEE  TO  THE  ISSUES. 


Nature  of  the  issue  raised  in  criminal  oases, 
Statutes  relating  to  the  form  of  indictment, 
Divisible  averments,       .... 
Averments  which  need  not  be  proved,    . 
Amendment,  .  .... 

Effect  of  the  above  rules  and  provisions, 
Substance  of  the  issue  to  he  proved  as  laid, 
Averments  descriptive  of  property, 

persons,  . 

time, 

place, 

value, 

the  mode  of  committing  the  offence. 
Evidence  confined  to  the  issue,       ..... 

No  objection  that  other  offences  are  disclosed, 
What  evidence  is  admissible  as  referrible  to  the  issue, 
Evidence  to  explain  motives  and  intention,    . 
Conspiracy,    .         .         .         .         ... 

Uttering  forged  instruments  and  counterfeit  coin,  . 
Receiving  stolen  goods,  .         .  ... 

General  cases,  ...  .         . 

Evidence  of  character,   .... 

Evidence  used  for  the  purpose  of  contradiction  only, 

Evidence  that  a  witness  is  not  impartial 

Evidence  to  contradict  a  party's  own  witness, 

Evidence  of  former  statements  to  confirm  a  party's  own  witness. 


75 
76 
77 
80 
80 
80 
81 
81 
82 
84 
85 
85 
85 
86 
66 


92 
92 
95 
95 
96 
97 
97 


Nature  of  the  issue  raised  in  criminal  cases.^  The  condition  in  which  criminal 
pleading  now  stands  is  somewhat  peculiar.  Indeed,  so  far  as  the  prisoner  is  con- 
cerned, the  pleadings  are  almost  entirely  useless,  neither  serving  to  inform  him  what 
the  crime  is  for  which  he  is  about  to  be  tried,  nor  as  a  record  of  the  past,  in  case  he 
should  ever  be  put  to  the  plea  of  autrefois  acquit  or  convict.  It  is  not  the  province 
of  this  work  to  discuss  questions  of  criminal  pleading,  but,  as  a  work  on  evidence,  it 
is  necessary  that  it  should  point  out  what  evidence  is  necessary  and  what  evidence  is 
admissible  upon  a  criminal  indictment  traversed  by  a  plea  of  not  guilty.  And  in 
order  to  do  this  it  is  necessary  first  to  point  out  what  is  the  issue  raised  in  such  a 
case.(l) 

According  to  Lord  Hale  (2  Hale,  P.  C.  169),  an  indictment  should  be  "  a  plain, 
brief,  and  certain  narrative  of  an  offence  committed  by  any  person,v  and  of  those 


.(1)  The  rule  confining  the  evidence  strictly  to  the  point  in  issue  is  now  rigidly  applied  in  criminal 
cases.    Dyson  v.  The  State,  26  Mississippi,  362. 

All  facts  upon  which  any  reasonable  presumption  or  inference  can  he  founded,  as  to  the  truth  or 
falsity  of  the  issue,  are  admissible  in  evidence.  Richardson  v.  Royalton  &  Woodstock  Turnpike  Co., 
6  Verm.  496  ;  Davis  v.  Calvert,  5  Gill  &  Johns.  269. 

A.  and  B.,  when  riding  in  a  gig,  were  robbed  at  the  same  time  :  A.  of  his  money  and  B.  of  his  / 
watch,  and  violence  used  towards  both.  There  was  an  indictment  for  robbing  A,  and  another  for 
robbing  B.  Littledale,  J.,  held,  on  the  trial  of  the  first  indictment,  that  evidence  might  be  given  of 
the  loss  of  B.'s  watch,  and  that  it  was  found  on  one  of  the  prisoners,  but  that  evidence  could  not  be 
given  of  a'hy  violence  offered  to  B.  by  the  robbers.  Rooney's  Case,  7  C.  &  P.  617,  a.  Evidence  of  a 
distinct  substantive  offence  cannot  be  admitted  in  support  of  another  offence ;  a  fortiori  cannot  evi- 
dence of  an  intention  to  commit  another  offence  be  received.  Kinchelow  v.  The  State,  5  Humph.  9. 

Although  evidence  of  one  offence  is  not  admissible  for  the  purpose  of  proving  the  charge  of  another, 
yet  it  may  be  so  connected  with  the  proof  of  a  relevant  and  material  fact,  that  its  introduction  can-* 
not  be  avoided.  The  Commonwealth  v.  Call,  21  Pick.  615. 

Where  a  person  was  indicted  as  accessory  before  the  fact  to  the  crime  of  murder,  and  it  appeared 
that  the  inducement  to  the  murder  was  the  exertions  of  the  deceased  to  ascertain  the  perpetrators  of 
a  former  murder,  it  was  held  competent  to  show  the  guilt  of  the  prisoner  as  to  the  former  murder, 
for  the  purpose  of  showing  a  motive  for  his  conduct  respecting  the  murder  in  question.  Dunn  v.  The 
State,  2  Pike,  229. 
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necessary  circumstances  that  concur  to  ascertain  the  fact  and  its  nature."  Every 
one,  however,  knows  the  narrow  rules  of  construction,  which  rendered  the  adoption 
of  this  liberal  canon,  even  in  Lord  Hale's  time,  impossible  (2  Hale,  P.  C.  193) ;  rules 
[*76]  which,  by  making  it  extremely  difficult  to  draw  indictments  *correctly,  ren- 
dered the  criminal  law  to  a  great  extent  nugatory;  but  such  appeared  to  be  the  cruel 
severity  of  those  laws,  especially  when  contrasted  with  the  mild  manner  in  which, 
for  the  most  part,  criminal  justice  has  in  this  country  been  administered,  that  men 
were  only  too  glad,  without  much  regard  either  to  reason  or  logic,  thus  to  nullify 
their  effect,  and  m  favorum  vitas,,  as  it  was  called,  to  adopt  the  strangest  rules  for 
construing  criminal  indictments.  But  when  the  severity  of  the  criminal  code  was 
relaxed,  and  men's  eyes  were  no  longer  blinded  by  feelings  of  humanity,  they  saw  at 
once  the  glaring  nature  of  these  fallacies,  and  they  commenced  a  removal  of  them,  at 
first  warily,  but  eventually  by  a  statute  which,  though  of  great  practical  value,  yet 
by  its  somewhat  vague  and  confused  provisions,  leaves  the  law,  to  say  the  least,  in  a 
very  unscientific  state  (1) 

Statutes  relating  to  form  of  indictment.']  The  statute  alluded  to  is  the  14  &  15 
Vict.  c.  100,  which,  by  sect.  9,  provides  that  "if,  upon  the  trial  of  any  person 
charged  with  any  felony  or  misdemeanor,  it  shall  appear  to  the  jury,  upon  the  evi- 
dence, that  the  defendant  did  not  complete  the  offence  charged,  but  that  he  was 
guilty  only  of  an  attempt  to  commit  the  same,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  the  defendant  is  not  guilty  of  the  felony  or  misdemeanor  charged,  but  is 
guilty  of  an  attempt  to  commit  the  same,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment 
for  attempting  to  commit  the  particular  felony  or  misdemeanor  charged  in  the  said 
indictment;  and  no  person  so  tried  as  herein  lastly  mentioned  shall  be  liable  to  be 
afterwards  prosecuted  for  an  attempt  to  commit  the  felony  or  misdemeanor  for  which 
he  was  so  tried." 

By  sect.  10,  after  reciting  that  by  7  Will.  4  and  1  Vict.  c.  85,  it  is  enacted  that, 
on  the  trial  of  any  person  for  any  of  the  offences  mentioned  in  that  act,  or  for  any 
felony  whatever  where  the  crime  charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawful  for  the  jury  to  acquit  the  accused  of  the  felony,  and  to  find  him 
guilty  of  assault,  and  that  great  difficulties  have  arisen  in  the  construction  of  that 
enactment,  that  enactment  is  repealed.  By  sect.  11,  "if,  upon  the  trial  of  any  per- 
son upon  any  indictment  for  robbery,  it  shall  appear  to  the  jury,  upon  the  evidence, 
that  the  defendant  did  not  commit  the  crime  of  robbery,  but  that  he  did  commit  an 
assault,  with  intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that  the  defend- 
ant is  guilty  of  an  assault,  with  intent  to  rob,  and  thereupon  such  defendant  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  ati  indict- 
ment for  feloniously  assaulting,  with  intent  to  rob;  and  no  person  so  tried  as  is  herein 
lastly  mentioned,  shall  be  liable  to  be  afterwards  prosecuted  for  an  assault,  with  intent 
to  commit  the  robbery  for  which  he  was  so  tried."  This  section  is  now  repealed,  but 
is  re-enacted  verbatim  by  the  24  &  25  Vict.  o.  96,  s  41. 

•   Sect.  12  enacts,  that  "  if,  upon  the  trial  of  any  person  for  any  misdemeanor,  it 
shall  appear  that  the  facts  given  in  evidence  amount  in  law  to  a  felony,  such  person 

(1)  A  failttre  to  prove  an  unnecessary  averment  cannot  vitiate  an  indictment  good  witliout  the 
averment.  United  States  v.  Vickery,  1  Har.  A  Johns.  427. 
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shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor;  and  no 
person  tried  of  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for  felony 
on  the-same  facts,  unless  the  court  before  which  such  trial  may  be  had  *shall  [*77] 
think  fit,  in  its  discretion,  to  discharge  the  jury  from  giving  any  verdict  upon  such 
trial,  and  to  direct  such  person  to  be  indicted  for  felony;,  in  which  case  such  person 
may  be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such 
misdemeanor." 

By  the  24  &  25  Viet.  c.  96,  s.  72,  replacing  the  14  &  15  Vict.  c.  100,  s.  13,  "If, 
upon  the  trial  of  any  person  indicted  for  embezzlement,  or  fraudulent  application  or 
disposition,  it  shall  be  proved  that  he  took  the  property  in  question  in  any  such  man- 
ner as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that  such  person 
is  not  guilty  of  embezzlement,  or  fraudulent  application  or  disposition,  but  is  guilty 
of  simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or  person  employed  for  the  pur- 
pose, or  in  the  capacity  of  a  clerk  or  servant,  or  as  a  person  employed  in  the  public 
service,  or  in  the  police,  as  the  case  may  be,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment 
for  such  larceny ;  and  if,  upon  the  trial  of  any  person  indicted  for  larceny,  it  shall  be 
proved  that  he  took  the  property  in  question  in  any  such  manner  as  to  amount  in  law 
to  embezzlement,  or  fraudulent  application  or  disposition,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  refurn  as  their 
verdict,  that  such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  or 
fraudulent  application  or  disposition,  and  thereupon  such  person  shall  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  embezzlement,  or  fraudulent  application  or  disposition ;  and  no  person  so  tried 
for  embezzlement,  or  fraudulent  application  or  disposition,  or  larceny,  as  aforesaid, 
shall  be  liable  to  be  afterwards  prosecuted  for  larceny,  fraudulent  application  or  dis- 
position, or  embezzlement,  upon  the  same  facts." 

By  the  14  &  15  Vict.  c.  100,  s.  14,  "  If,  upon  the  trial  of  two  or  more  persons 
indicted  for  jointly  receiving  any  property,  it  shall  be  proved  that  one  or  more  of 
such  persons  separately  received  any  part  of  such  property,  it  shall  be  lawful  for  the 
jury  to  convict  upon  such  indictment  such  of  the  said  persons  as  shall  be  proved  to 
have  received  any  part  of  such  property."  This  section  is  repealed,  but  is  re-enacted 
verbatim  by  the  24  &  25  Vict.  c.  96,  s  94. 

Other  statutes  relating  to  the  form  of  indictments,  which  affect  the  issues  raised  by 
them,  are  the  24  &  25  Vict.  c.  94  (11  &  12  Vict.  c.  46,  s.  4),  by  which  it  is  enacted 
that,  an  accessory  before  the  fact  to  any  felony  may  be  indicted  in  all  respects  as  if 
he  were  a  principal  felon;  the  9  Geo.  4,  c.  31,  s.  14,  by  which  a  woman  indicted 
for  the  murder  of  her  infant  child  may  be  found  guilty  of  endeavoring  to  conceal  its 
birth ;  and  the  24  &  25  Vict.  c.  96,  s.  88  (7  &  8  Geo.  4,  c.  29,  s.  53),  by  which  a 
person  indicted  for  obtaining  property  by  false  pretences  shall  not  be  acquitted,  if  the 
facts  show  that  he  was  guilty  of  larceny. 

Divisible  averments.]  There  is  one  rule  of  liberal  construction  applied  to  criminal 
indictments  which  does  not  depend  on  recent  legislation,  and  which  stands  in  some- 
what curious  contrast  to  the  general  body  of  rules  adopted  in  former  times.  It  is 
generally  known  as  the  rule  of  divisibility  of  averments,  and  may  be  stated  thus  : 
that  if  in  the  indictment  an  oflFence  is  stated  which  includes  within  it  an  offence  of 
minor  extent  and  gravity  of  the  same  class,  then  the  prisoner  may  be  *con-  [*78] 
victed  on  that  indictment  of  the  minor  offence,  though  the  evidence  fail  as  to  the- 
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major.  Thus,  upon  an  indictment  for  petit  treason,  if  the  killing  with  malice  was 
proved,  but  not  with  such  circumstances  as  to  render  the  offence  petit  treason,  the 
prisoner  might  still  have  been  found  guilty  of  wilful  murder  upon  that  indiotment. 
R.  V.  Swan,  Foster,  104.  So  upon  an  indictment  for  murder,  the  prisoner  may  be 
convicted  of  manslaughter.  Gilb  Ev.  262 ;  R.  v.  Macalley,  9  Rep.  67  (h) ;  Co.  Litt. 
282  (a).  And  where  a  man  was  indicted  on  the  statute  of  1  Jao.  1,  for  stabbing, 
contra  formam  statuti,  it  was  held,  that  the  jury  might  acquit  him  upon  the  statute 
and  find  him  guilty  of  manslaughter  at  common  law.  R.  v.  Harwood,  Style,  86 ;  2 
Hale,  P.  C.  302.  Where  a  man  is  indicted  for  burglary  and  larceny,  the  jury  may 
find  him  guilty  of  the  simple  felony,  and  acquit  him  of  the  burglary.(l)  2  Hale,  P. 
C.  302.  So  where  the  indictment  was  for  a  burglary  and  larceny,  and  the  jury  found 
the  prisoner  guilty  of  stealing  to  the  amount  of  40s.  in  a  dwelling-house  (12  Ann.  c. 
7,  repealed  by  7  &  8  Geo.  4,  c.  27),  the  judges  were  of  opinion  that  by  this  verdict 
the  prisoners  were  ousted  of  their  clergy,  the  indictment  containing  every  charge  that 
was  required  by  the  statute.  R.  v.  Withal,  1  Leach.  89;  2  East,  P.  G.  515,  stated 
post;  R.  v.  Compton,  3  C.  &  P.  418  :  14  E.  C.  L.  R.  So  on  an  indiotment  for  steal- 
ing in  a  dwelling-house,  persons  therein  being  put  in  fear,  the  prisoner  may  be  con- 
victed of  the  simple  larceny.  R.  v.  Etherington,  2  Leach,  671 ;  2  East,- P.  C.  635. 
Again,  if  a  man  be  indicted  for  robbery,  he  may  be  found  guilty  of  the  larceny,  and 
not  guilty  of  the  robbery.  2  Hale,  P..C.  302.  And  in  all  cases  of  larceny,  where, 
by  statute,  c^ircumstances  of  aggravation  subject  the  offender  to  a  higher  punishment, 
on  failure  in  the  proof  of  those  circumstances,  the  prisoner  may  be  convicted  of  the 
simple  larceny.  Thus,  on  an  indictment  for  horse-stealing,  under  a  statute  the 
prisoner  may  be  found  guilty  of  a  simple  larceny.  R.  v.  Beaney,  Russ.  &  Ry.  416. 
But  where,  upon  an  indictment  for  robbery  from  the  person,  a  special  verdict  was 
found,  stating  facts  which,  in  judgment  of  law,  did  not  amount  to  a  taking  from  the 
person,  but  showed  a  larceny  of  the  party's  goods ;  yet,  as  the  only  doubt  referred  to 
the  court  by  the  jury  was,  whether  the  prisoners  were  or  were  not  guilty  of  the  felony 
or  robbery  charged  against  them  in  the  indiotment,  the  judges  thought  that  judgment, 
as  for  larceny,  could  not  be  given  upon  that  indictment,  but  reinanded  the  prisoner 
to  be  tried  upon  another  indictment.  R.  v.  Frances,  2  East,  P.  C.  784.  In  R.  v. 
Jennings,  1  Dear.  &  B.  C.  C.  447,  the  indiotment  charged  that  the  prisoner,  whilst  the 
servant  of  A.,  stole  the  money  of  A.  It  appeared  that  the  prisoner  was  not  the  ser- 
vant of  A.,  but  the  servant  of  B.,  and  that  the  money  which  he  stole  was  the  money 
of  B.,  but  in  the  possession  of  A.,  as  the  agent  of  B.;  the  prisoner  was  convicted,  and 
the  court  held  the  conviction  good,  saying  that  the  allegation  in  the  indictment  as  to 
the  prisoner's  being  a  servant  might  be  rejected  as  surplusage. (2) 

(1)  State  V.  Grisham,  1  Hayw.  12. 

(2)  On  an  indictment  for  an  assault,  with  intent  to  murder,  there  may  be  a  conviction  of  an  assault 
simply.  State  v.  Coy,  2  Atk.  181 ;  Stewart  v.  State,  6  Ohio,  242.  But  on  an  indictment  for  murder 
there  cannot  be  a  conviction  of  an  assault,  with  intent  to  murder,  nor  vice  versa.  Commonwealth  v. 
Roby,  12  Pick.  496.  (But  see  Cooper's  Case,  16  Mass.  187,  where,  on  an  indiotment  for  a  rape,  the 
prisoner  was  convicted  of  an  assault,  with  intent,  &,a.)  Nor  of  petit  larceny,  on  an  indictment  for 
horse  stealing.  State  v.  Spurgin,  1  McCord.  262.  Nor  upon  an  indiotment  for  stealing  can  there  be 
a  conviction  for  receiving,  Ac.  Russ  v.  The  State,  1  Black,  891 ;  see  The  State  v.  Shepard,  7  Conn. 
54 ;  State  v.  Taylor,  2  Bailey,  49.  A  defendant  cannot  be  convicted  of  an  inferior  degree  of  the 
same  offence  charged  in  the  indiotment,  unless  the  lesser  offence  is  included  in  the  allegations  of  the 
indictment.  The  State  v.  Shoemaker,  7  Miss.  177.  Under  an  indiotment  for  assault  and  battery, 
with  intent  to  kill,  the  defendant  may  be  convicted  of  a  simple  assault  and  battery.  The  State  v! 
Stedman,  7  Post.  496.  Under  an  indictment  with  intent  to  commit  murder  or  mayhem,  the  defend- 
ant cannot  be  convicted  of  an  assault,  with  intent  to  commit  a  bodily  injury.  Carpenter  v.  The  Peo- 
ple, 4  Scan.  197.  Under  an  indictment  for  procuring  an  abortion  of  a  quick  child,  which  is  a  felony 
by  statute,  the  prisoner  may  be  convicted  of  a  misdemeanor,  if  the  child  were  not  quick.  The  People 
v.  Jackson,  3  Hill,  92.  So  on  an  indictment  for  tape,  one  may  be  found  guilty  of  incest.  The  Com- 
monwealth V.  Goodhue,  2  Meto.  193.    So  on  an  indictment  for  manslaughter,  one  may  be  found  guilty 
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Id  misdemeanors,  as  well  as  in  felonies,  the  averments  of  the  offence  are  divisible. 
Thus  in  an  information- for  a  libel,  it  was  stated  that  the  defendants  composed,  printed, 
and  pMished  the  libel;  the  proof  extended  only  to  the  publication  ;  but  Lord  E\- 
lenborough  held  this  to  be  sufficient.  K.  v.  Hunt,  2  Camp.  584.  So  where  an  indict- 
ment charges  that  the  defendant  did,  and  caused  to  be  done  a  certain  act,  as  forged 
and  caused  to  in /ort/erf,  it  is  sufficient  to  prove  either  one  or  the  other.  Per  Lord  Mans- 
field, K.  V.  Middlehurst,  *1  Burr.  400 ;  per  Lord  Ellenborough,  R.  v.  Hunt,  2  [*79] 
Campb.  585.  Upon  an  indictment  for  obtaining  money  under  false  pretences,  it  is 
not  necessary  to  prove  the  whole  of  the  pretence  charged  ;  proof  of  part  of  the  pre- 
tence, and  that  the  money  was  obtained  by  such  part,  is  sufficient.  R.  v.  Hill,  Russ. 
&  Ry.  190.  So  upon  an  indictment  for  perjury,  it  is  sufficient  if  any  one  of  the  as- 
signments of  perjury  be  proved.  R.  v.  Rhodes,  2  Raym.  886.  So  on  an  indictment 
for  conspiring  to  prevent  workmen  from  continuing  to  work,  it  is  sufficient  to  prove  a 
conspiracy  to  prevent  one  workman  from  working.  R.  v.  Bykerdike,  1  M.  &  Rob.  179. 

With  regard  to  the  extent  of  the  property  as  to  which  the  offence  has  been  com- 
mitted, the  averments  in  the  indictment  are  divisible.  Whatever  quantity  of  articles 
may  be  stated  in  an  indictment  for  larceny  to  have  been  stolen,  the  prisoner  may  be 
convicted  if  any  one  of  those  articles  be  proved  to  have  been  feloniously  taken  away 
by  him.(l)  Where  the  prisoner  was  indicted  under  the  7  Geo.  3,  c.  50,  for  that  he, 
being  a  postboy  and  rider  employed  in  the  business  of  the  post-office,  feloniously  stole 
and  took  from  a  letter  a  bank  post  bill,  a  bill  of  exchange  for  100/.,  a  bill  of  exchange 
for  40/.,  and  a  promissory  note  for  20/.,  and  it  was  not  proved  that  the  letter  contained 
a  bill  of  exchange  for  100/. ;  the  prisoner  being  convicted,  it  was  held  by  the  judges, 
that  the  statement  in  the  indictment  not  being  descriptive  of  the  letter,  but  of  the 
offence,  the  conviction  was  right.  R.  v.  Ellins,  Russ.  &  Ry.  188.  In  the  same  man- 
ner upon  an  indictment  for  extortion,  alleging  that  the  defendant  extorted  twenty 
shillings,  it  is  sufficient  to  prove  that  he  extorted  one  shilling.  Per  Holt,  J.,  1  Lord 
Raym.  149.  So  upon  an  indictment  on  the  9  Ann.  c.  14,  s.  5,  for  winning  more 
than  10/.  at  one  sitting.  Lord  Ellenborough  held,  that  the  defendant  might  be  con- 
victed of  winning  a  less  sum  than  that  stated  in  the  indictment,  though  it  would  have 
been  otherwise  if  the  prosecutor  had  averred  that  the  defendant  had  won  bills  of  ex- 
change of  a  specified  amount.  R.  v.  Hill,  1  Stark.  N.  P.  359  :  2  E.  C.  L.  R.  Where 
in  an  indictment  for  embezzling  it  was  averred  that  the  prisoner  had  embezzled  divers, 
to  wit,  two  bank  notes  for  1/.  each,  and  one  bank  note  for  21.,  and  the  evidence  was, 
that  he  had  embezzled  one  pound  note  only,  this  was  held  sufficient.  R.  v.  Carson, 
Russ.  &  Ry.  303. 

So  where  a  party  is  charged  with  having  committed  the  offence  in  two  capacities, 
it  would  seem  that  proof  of  his  employment  in  either  is  sufficient.  Where  a  party 
was  indicted  in  the  first  and  third  counts,  as  a  "person  employed  in  sorting  and 
charging  letters  in  the  post-office,"  and  it  appeared  that  he  was  only  a  sorter  and  not 
a  charger  of  letters,  the  judges  were  inclined  to  think  that  he  might  have  been  con- 
victed on  these  counts  by  a  special  finding,  that  he  was  a  sorter  only.  R.  v.  Shaw,  2 
East,  P.  C.  580 ;  see  post,  tit.  Post-office. 

So  an  indictment  charging  several  persons  with  an  offence,  any  one  of  them  may 
be  convicted.  But  they  cannot  be  found  guilty  separately  of  separate  parts  of  the 
charge.  Where  A.  and  B.  were  indicted  under  the  statute  of  Anne  for  stealing  in  a 
dwelling-house  to  the  value  of  6/.  10s.,  and  the  jury  found  A.  guilty  as  to  part  of  the 

of  an  assault  and  battery.  The  Commonwealth  v.  Drum,  19  Piok.  479  ;  The  Commonwealth  v.  Hope, 
22  Pick.  1. 

(1)  Poindexter's  Case,  6  Randolph,  668  ;  The  State  f.  Wood,  1  Rep.  Const.  Ct.  29. 


79  NATURE    OP   THE    ISSUE    RAISED. 

articles  of  the  value  of  6/.,  and  B.  guilty  as  to  the  residue,  the  judges  held,  that 
judgment  could  not  be  given  against  both  ;  but  that  on  a  pardon  or  nolle  prosequi  as 
to  B.,  it  might  be  given  against  A  R.  v.  Hempstead,  Kuss.  &  Ry.  344. 
[*80]  The  same  is  the  case  when,  as  sometimes  occurs,  more  than  one  *intent  is 
laid  in  the  indictment;  in  which  case  it  is  suflBcient  to  prove  any  one  that  constitutes 
an  offence.  Thus  on  an  indictment  charging  the  defendant  with  having  published  a 
libel  of  and  concerning  certain  magistrates,  with  intent  to  defame  those  magistrates, 
and  also  with  a  malicious  intent  to  bring  the  administration  of  justice  into  contempt; 
Bayley,  J.,  informed  the  jury,  that  if  they  were  of  opinion  that  the  defendant  had 
published  the  libel  with  cither  of  those  intentions,  they  ought  to  find  him  guilty.  R. 
V.  Evans,  3  Stark.  N.  P.  85 :  3  E.  C.  L.  R.  So  where  the  indictment  charged  the 
prisoner  with  having  assaulted  a  female  child,  with  intent  to  abuse  and  carnally  to 
know  her,  and  the  jury  found  that  the  prisoner  assaulted  the  child  with  intent  to 
abuse  her,  but  negatived  the  intention  carnally  to  know  her,  Holroyd,  J.,  held,  that 
the  averment  of  intention  was  divisible,  and  the  prisoner  received  sentence  of  imprison- 
ment for  twelve  months.  R.  v.  Dawson,  3  Stark.  N.  P.  62.  Where  an  intent  is 
unnecessarily  introduced  in  an  indictment,  it  may  be  rejected.  R.  v.  Jones,  2  B.  & 
Ad.  611:  22  E.  C.  L.  R. 

Averments  which  need  not  he  proved.']  By  a  strange  inconsistency  it  was  necessary 
under  the  old  law  to  aver  with  great  particularity  both  time  and  place  ;  but  in  no  case 
except  where  the  offence  was  limited  in  respect  of  time  or  place  need  it  have  been 
proved  as  laid.  R.  v.  Townley,  Fort.  8  ;  R.  v.  Levy,  2  Stark.  N.  P.  458  ;  R.  v.  Aylett, 
1  T.  R.  70.  Whether,  where  value  was  not  of  the  essence  of  the  indictment  it  was 
ever  necessary  to  aver  it,  is  doubted  by  Hawkins  (Hawk.  P.  C.  Bk.  2,  c.  25,  s.  75), 
"  for  any  other  purpose  than  to  aggravate  the  fine." 

Now  by  the  14  &  15  Vict.  c.  100,  s.  24,  "no  indictment  for  any  offence  shall  be 
held  insufficient  for  want  of  the  averment  of  any  matter  unnecessary  to  be  proved 
.  .  .  .  nor  for  omitting  to  state  the  time  at  which  the  offence  was  committed  in 
any  case  where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment,  or  on  an  impossible  day,  or  a  day  that  never  happened 
.  .  .  .  nor  for  want  of  the  statement  of  the  value  or  price  of  any  matter  or  thino-, 
or  the  amount  of  damage,  injury,  or  spoil  in  any  case  where  the  value  or  price,  or  the 
amount  of  damage,  injury,  or  spoil  is  not  of  the  essence  of  the  offence." 

Notwithstanding  these  provisions,  indictments  frequently  contain  averments  of  time, 
place,  and  value,  although  they  be  not,  as  the  phrase  is,  of  the  essence  of  the  offence. 
But  the  statement  of  them  in  no  way  restricts  the  proof  which  may  be  cfiven  under 
the  indictment. 

Amend ment-l  The  nature  and  intent  of  powers  of  amendment  will  be  considered 
under  the  head  of  Practice.  It  is  only  necessary  to  notice  them  here,  because  the 
practical  effect  of  them  is  that  many  variances  between  the  evidence  and  the  offence 
charged  in  the  indictment  are  passed  over  without  notice;  it  not  being  considered 
worth  while  to  take  an  objection  which  would  only  produce  an  amendment.  But  the 
result  is  frequently  to  remove  the  offence  for  which  the  accused  is  ultimately  tried 
still  further  from  that  with  which  he  is  apparently  charged. 

[*81]     Effect  of  the  dhow  rules  and  provisions.]     It  is  evident  that  the  ^effect  of 
the  above  rules  and  provisions  is  materially  to  affect  the  nature  of  the  issues  raised 
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by  criminal  pleadings.  Frequently,  indeed  generally,  a  single  count  in  an  indictment 
traversed  by  a  single  plea  of  not  guilty  is  capable  of  raising  several  issues  more  or  less 
distinct  from  that  which  appears  upon  its  face.  No  doubt  the  prosecutor  will  not  be 
allowed  to  inquire  into  several  felonies  at  the  same  time  merely  because  they  all  fall 
within  the  words  of  the  indictment;  he  will  in  general  be  put  to  his  election  upon 
which  he  will  proceed.  See  post,  tit.  Practice.  But  what  is  meant  is  that  there  may 
be  several  issues  arising  out  of  the  count,  any  one  of  which  may  be  selected  for  inquiry. 
In  considering,  therefore,  what  evidence  is  proper  to  the  issue  in  criminal  cases,  we 
must  always  bear  in  mind  that  we  are  to  look  for  the  issue  not  in  the  mere  words  of 
the  indictment,  but  coupling  those  words  with  the  rules  and  provisions  which  we 
have  just  explained. 

SUBSTANCE   OF   THE  ISSUE   TO   BE  PROVED   AS   LAID. 

Bearing  in  mind  what  has  just  been  said  as  to  what  the  issue  in  criminal  cases 
really  is,  the  substance  of  the  issue  must  be  proved  as  laid.  What  follows  must,  of 
course,  be  taken  subject  to  the  powers  of  amendment  above  referred  to,  and  it  must 
also  be  recollected  that  in  certain  oflFences  descriptive  averments  need  only  be  of  the 
most  general  kind  by  the  provisions  of  statutes,  other  than  those  general  statutes 
already  alluded  to,  which  will  be  noticed  under  the  several  offences  to  which  they  re- 
late. But  if  the  latitude  thus  allowed  should  not  be  taken  advantage  of  in  drawing 
the  indictment,  or  the  court  should  refuse,  or  not  have  the  power  to  amend,  then  the 
following  decisions  become  important. (1) 

The  descriptive  averments  in  an  indictment  are  either  of  property,  person,  time, 
place,  value,  or  mode  of  committing  an  offence.  The  decided  cases  in  each  of  these 
averments  will  be  given  in  their  order. 

Averments  descriptive  of  property.]  Most  of  the  cases  of  variance  in  the  allegation 
and  proof  of  property  have  occurred  with  respect  to  animals.  In  a  case  where  the 
prisoner  was  indicted  for  stealing  four  live  tame  turkeys,  it  appeared  that  he  stole 

(1)  In-  general  the  affirmative  of  the  issue  is  to  be  proved,  but  when  the  defendant  is  charged  with 
an  omission  to  do  an  act  enjoined  by  law,  such  omission  must  be  proved  or  some  evidence  given  of 
it,  although  it  involves  the  proof  of  a  negative.  Commonwealth  v.  James,  I  Pick.  375  ;  Jackson  v. 
Shaffer,  11  Johns.  613  ;  Hartwell  v.  Root,  19  Johns.  345.  , 

If  the  charge  consist  in  a  criminal  neglect  of  duty,  as  tbe  law  presumes  the  affirmative,  the  burden 
of  proof  of  the  contrary  is  thrown  on  the  other  side.  But  in  other  cases,  as  where  the  negative  does 
not  admit  of  direct  proof,  or  the  facts  lie  more  immediately  within  the  knowledge  of  the  defendant, 
he  is  put  to  his  proof  of  the  affirmative.  Story,  J.,  in  United  States  v.  Hayward,  2  Gall.  284. 

On  an  indictment  for  selling  liquor  \vithout  license,  it  lies  on  the  defendant  to  prove  his  license. 
Genning  v.  The  State,  1  McCord,  573. 

When  the  defence  is  that  the  prisoner  was  under  the  age  of  presumed  capacity,  the  onus  lies  upon 
the  prisoner  ;  if  the  age  can  be  ascertained  by  inspection,  the  court  and  jury  must  decide.  The  State 
V.  Arnold,  13  Iredell,  184. 

No  general  rule  can  be  laid  down  respecting  the  comparative  value  of  positive  and  negative  testi 
mony.  Denham  v,  Holeman,  26  Georgia,  182. 

If  one  witness  of  equal  knowledge  and  credibility  swears  positively  to  a  fact,  and  many  swear  nega- 
tively that  they  did  not  see  or  know  the  fact,  the  one  witness  swearing  positively  and  not  contradicted 
is  to  be  believed  in  preference  to  the  many.  Johnson  v.  The  State,  14  Georgia,  55  ;  Coles  v.  Perry, 
7  Texas,  109. 

The  testimony  of  a  witness,  having  a  full  opportunity  of  knowing  that  a  person  did  not  strike  a 
blow,  is  affirmative  evidence  and  entitled  to  weight  as  such.  Coughlin  v.  The  People,  IS  Illinois,  266. 

When  one  witness  swears  that  two  men  on  horseback  met,  passed  each  other,  and  both  wheeling 
had  an  angry  conversation,  and  another  witness  swears  that  he  saw  the  two  men  meet  and  pass  each 
other,  and  that  they  did  not  wheel  or  converse  together,  and  the  judge  charges  that  when  one  witness 
swears  affirmatively  and  another  negatively,  the  affirmative  must  prevail,  such  charge  is  inapplicable 
and  erroneous.  The  State  v.  Gates,  20  Missouri,  400. 

On  the  trial  of  an  indictment  for  selling  liquors  without  a  license,  the  docket  and  minutes  of  the 
County  Commissioners  before  their  records  are  made  up,  are  admissible  in  evidence  for  the  prosecu- 
tion, and  if  no  license  appear  it  is  prima  facie  that  he  had  no  license.  Commonwealth  v.  Kimball, 
7  JMetoalf,  304. 
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them  alive  in  the  county  of  Cambridge,  killed  them  there,  and  carried  them  into 
Hertfordshire,  where  he  was  tried.  The  judges  held  that  the  word  live  in  the 
description,  could  not  be  rejected  as  surplusage,  and  that  as  the  prisoner  had  not  the 
turkeys  in  a  live  state  in  Hertfordshire,  the  charge  as  laid  was  not  proved,  and  that 
the  conviction  was  wrong.  And  Holroyd,  J.,  observed  that  an  indictment  for  stealing 
a  dead  animal,  should  state  that  it  was  dead;  for  upon  a  general  statement,  that  a 
party  stole  the  animal,  it  is  to  be  intended  that  he  stole  it  alive.  R.  v.  Edwards, 
Russ.  &  Ry.  497.  On  an  indictment  upon  the  15  Geo.  2,  c.  34,  which  mentioned 
both  cows  and  heifers,  it  was  held  that  a  beast  two  years  and  a  half  old,  which  had 
never  had  a  calf,  was  wrongly  described  as  a  cow.  R.  v.  Cook,  2  East,  P.  C.  616 ;  1 
Leach,  105.  The  prisoner  being  indicted  under  the  9  Geo.  1,  c.  22  for  killing 
"certain  cattle,  to  wit,  one  mare;"  the  evidence  was,  that  the  animal  was  a  colt,  but 
of  which  sex  did  not  appear;  the  prisoner  being  convicted,  the  judges,  on  a  case 
reserved,  were  of  opinion  that  the  words,  "  a  certain  mare,"  though  under  a  videlicet, 
were  not  surplusage,  and  that  the  animal  proved  to  have  been  killed,  being  a  colt 
[*82]  generally  without  specifying  the  sex,  was  not  sufficient  to  support  a  *charge  of 
killing  a  mare.  R.  v.  Chalkley,  Russ.  &  Ry.  258.  But  where  a  statute  mentions 
only  the  grown  animal,  the  young  is  included,  and  it  is  no  variance  to  describe  the 
young  animal  as  if  it  had  been  the  grown  animal.  Thus,  upon  an  indictment  on  the 
statute  of  2  &  3  Ed.  6,  which  mentioned  the  words  "  horses,  geldings,  and  mares," 
it  was  held,  that  foals  and  fillies  were  included  in  those  words,  and  that  evidence  of 
stealing  a  mare  filly,  supported  an  indictment  for  stealing  a  mare.  R.  v.  Welland, 
Russ.  &  Ry.  494.     Probably  every  one  of  these  cases  would  now  be  amended. (1) 

Averments  descriptive  of  person .]  The  name  both  christian  and  surname  of  all 
persons  mentioned  in  the  indictment  must,  unless  amended,  be  proved  as  laid.  But 
if  the  name  be  that  by  which  a  person  is  usually  called  or  known  it  is  sufficient.(2) 
The  prisoner  was  tried  for  stealing  the  goods  of  Mary  Johnson.  The  prosecutrix 
stated   that  her  original   name  was  Mary  Davis,  but  that  she  had  been  called  and 

(1)  An  indictment  for  coining,  alleged  possession  of  a  die  made  of  iron  and  steel.  In  fact,  it  was 
made  of  zinc  and  antimony.  The  variance  was  held  fatal.  Dorsett's  Case,  6  Rogers's  Rec.  77.  An  alle- 
gation in  an  indictment,  which  is  not  impertinent  or  foreign  to  the  cause  must  be  proved  ;  though  a 
prosecution  for  the  offence  might  "be  supported  without  such  allegation.  United  States  v.  Porter,  3 
Day's  Cases,  283.  The  court  will  be  more  strict  in  requiring  proof  of  the  matters  alleged  in  a  crimi- 
nal than  in  a  civil  case    Ibid. 

In  larceny  of  a  gray  horse,  proof  that  it  was  a  gray  gelding,  the  variance  held  fatal.  Hooker  v. 
The  State,  4  Ohio,  350. 

The  acceptation  of  the  name  of  property  governs  the  description.  Case  of  Reed  et  al.,  2  Rogers's 
Rec.  168 ;  Commonwealth  v.  Wentz,  1  Ashmead,  269. 

A  charge  that  defendant  set  up  and  kept  a  faro  bank,  at  which  money  was  bet,  lost,  and  won,  is 
not  sustained  by  proof  that  iaH-/- Motes  were  bet,  lost,  and  won.  Pryor  v.  The  Commonwealth  2  Dana, 
298  ;  see  case  of  Stone  et  al.,  3  Rogers's  Rec.  3  ;  State  v.  Cassel,  2  Har.  &  Gill.  407. 

(2)  Where  the  name  alleged  was  Harris,  the  true  name  Harrison,  though  he  was  sometimes  called 
by  the  former,  it  wa«  held  to  be  no  variance.  The  State  v.  France,  1  Overton,  434.  The  law  recog- 
nizes but  one  christian  name.  Franklin  et  al.  v.  Talmadge,  5  Johns.  84. 

The  courts  will  take  judicial  notice  of  the  customary  abbreviations  of  christian  names.  Stephen  v 
The  State,  11  Georgia,  226. 

When  surnames  with  a  prefix  to  them  are  ordinarily  written  with  an  abbreviation,  the  names  thus 
written  in  an  indictment  are  sufficient.  The  State  v.  Kean,  10  N.  Homp.  347. 

The  addition  of  junior  and  the  use  of  a  middle  letter  forms  no  part  of  the  name.  The  People  v. 
Cook,  14  Barbour,  269;   McKay  v.  Speak,  8  Texas,  376  ;  King  v.  Hutchins,  8  Foster,  661 ;  Allen  v. 
Taylor,  26  Vermont,  699  ;  The  State  v.  Mannery,  14  Texas,  402  ;  The  People  v.  Loc'kwuod,  6  Cali- 
fornia, 206  ;  Thompson  V.  Lee,  12  Illinois,  242;  Brskine  v.  Davis,  25  Illinois,  261;  The  State  v'Weare 
38  N.  Hamp.  314.  ' 

Where  the  indictment  charged  that  the  defendant  assaulted  "  Silas  Melville"  with  intent  to 'kill, 
and  the  proof  was  that  hi.s  name  was  "  Melvin,"  it  was  held  a  fatal  variance  The  State  v.  Curran,' 
18  Missouri,  320.  As  to  the  rule  of  irlfin  sonniis,  see  B^irnes  v.  The  People,  18  Illinois,  52-  Cruik- 
shanks  v.  Comyns,  24  Illinois,  602  ;  The  State  v.  Havely,  21  Missouri,  498. 
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known  by  the  name  of  Johnson  for  the  last  five  years,  and  that  she  had  not  taken  the 
name  of  Johnson  for  concealment  or  fraud;  the  judges  were  clearly  of  opinion  that 
the  time  the  prosecutrix  had  been  known  by  the  name  of  Johnson,  warranted  her 
being  so  called  in  the  indictment,  and  that  the  conviction  was  right.  R.  v.  Norton, 
Russ.  &  Ry.  510.  So  in  a  late  case,  where  the  prisoner  was  indicted  for  stealing  the 
goods  oi  Richard  Pratt,  and  it  appeared  that  his  name  was  Richard  Jeremiah  Pratt, 
but  he  was  equally  well  known  by  the  name  of  Bichard  Pratt,  it  was  ruled  that  the 
indictment  was  sustained.  Anon.  6  C.  &  P.  408  :  25  E.  C.  L.  R. ;  see  also  R.  v. 
Berriman,  5  C.  &  P.  601  :  24  E.  C.  L.  R.  Where  in  an  indictment  a  boy  was 
called  D.,  and  he  stated  that  his  right  name  was  D.,  but  that  most  persons  who  knew 
him  called  him  P.,  and  that  his  mother  had  married  two  husbands,  the  first  named  P. 
and  the  second  D.,  and  that  he  was  told  by  his  mother  that  he  was  the  son  of  the 
latter,  and  that  she  used  always  to  call  him  D.,  Williams,  J.,  after  consulting  Alder- 
son,  B  ,  held  that  the  evidence  that  the  boy's  mother  had  always  called  him  D.  must 
be  taken  to  be  conclusive  as  to  his  name,  and  that  therefore  he  was  rightly  described 
in  the  indictment.  R.'  v.  Williams,  7  C.  &  P.  298  :  32  E.  C.  L.  R.  Upon  an  indict- 
ment for  the  murder  of  a  bastard  child,  described  in  the  indictment  as  "  George 
Lakeman  Clark,"  it  appeared  it  had  been  christened  "  George  Lakeman,"  being  the 
names  of  its  reputed  father;  that  it  was  called  George  Lakeman,  and  not  by  any 
other  name  known  to  the  witness ;  and  that  the  mother  called  it  George  Lakeman. 
There  was  no  evidence  that  it  had  obtained,  or  was  called  by  its  mother's  name  of 
Clark.  The  judges  held,  that;  as  this  child  had  not  obtained  his  mother's  name  by 
reputation,  he  was  improperly  called  Clark  in  the  indictment,  and  as  there  was  nothing 
but  the  name  to  identify  him  in  the  indictment,  the  conviction  could  not  be  supported. 
R.  V.  Clark,  Russ  &  Ry.  358.  When  an  unmarried  woman  was  robbed,  and  after 
the  offence  committed,  but  before  the  bill  was  presented  to  the  grand  jury,  she 
married,  and  the  indictment  described  her  by  her  maiden  name,  this  was  held  to  be 
sufficient.  R.  v.  Turner,  1  Leach,  536.  Although  where  there  are  father  and  son  of 
the  same  name,  and  that  name  is  stated  without  any  addition,  it  shall  he  primd  facie 
intended  to  signify  the  father,  Wilson  v.  Stubbs,  Hob.  330 ;  Sweeting  v.  Fowler,  1 
Stark.  106 :  2  E.  C.  L.  R. ;  yet  on  an  indictment  containing  the  name  without 
addition,  it  may  be  proved  that  either  the  father  or  son  was  the  party  intended. 
Thus  *on  an  indictment  for  an  assault  upon  Elizabeth  Edwards,  it  appeared  [*83] 
that  there  were  two  of  that  name,  mother  and  daughter,  and  that  in  fact  the  assault 
had  been  made  on  the  daughter ;  the  defendant  being  convicted,  the  conviction 
was  held  good.(l)  R.  v.  Peace,  3  B.  &  A.  580 :  5  E.  C.  L.  R.  So  where  an  indictment 
laid  the  property  of  a  house  in  J.  J.,  it  was  held  by  Parke,  J.,  to  be  supported  by  proof 
of  property  in  Joshua  Jennings  the  younger.  R.  v.  Hodgson,  1  Lew.  C.  C.  236,  S.  P. 
Per  BoUand,  B.,  R.  v.  Bland,  Ibid. 

An  indictment  is  good,  stating  that  the  prisoner  stole  or  received  the  goods  of  a 
person  to  the  jiirors  unknown  ;  but  in  case  the  owner  of  the  goods  be  really  known, 
an  indictment  alleging  the  goods  to  be  the  property  of  a  person  unknown,  would  be 
improper,  and  the  prisoner  must  be  discharged  of  that  indictment,  and  tried  upon  a 
new  one  for  stealing  the  goods  of  the  owner  by  name.  2  Hale,  P.  C.  621.  Where 
the  property  was  laid  on  one  count  as  belonging  to  certain  persons  named,  and  in 

(1)   Jackson  v.  Provost,  2  Caines,  165. 

In  an  indictment  for  larceny,  wherein  the  property  charged  to  have  been  stolen  was  alleged  to  have 
been  "the  property  of  one  Eusebius  Emerson,  of  Addison,"  and  the  proof  was,  that  there  were  in  that  - 
town  two  men  of  that  name,  father  and  son,  and  that  the  property  belonged  to  the  son,  who  had 
usually  written  his  name  vrith  junior  attached  to  it ;  it  was  held  that  J7i?/7or  was  no  part  of  the  name, 
j»nd  that  the  ownership  as  alleged  in  the  indictment  was  sufficiently  proved.  State  v.  Grant,  22 
Maine,  171. 
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another  as  belonging  to  persons  unknown,  and  the  prosecutor  failed  to  prove  the 
christian  names  of  the  persons  mentioned  in  the  first  count,  it  was  held  by  Richards, 
C.  B.,  that  he  could  not  resort  to  the  second  count ;  and  the  prisoner  was  acquitted. 
R.  V.  Robinson,  Holt,  N.  P.  C.  595 :  3  E.  C.  L.  R.  An  indictment  against  the 
prisoner  as  accessory  before  the  fact  to  a  larceny,  charged  that  a  certain  person,  to 
the  jurors  unknown,  feloniously  stole,  &c.,  and  that  the  prisoner  incited  the  said  per- 
son unknown  to  commit  the  said  felony.  The  grand  jury  had  found  the  bill  upon  the 
evidence  of  one  Charles  lies,  who  confessed  that  he  had  stolen  the  property,  and  it 
was  proposed  to  call  him  to  establish  the  guilt  of  the  prisoner,  but  Le  Blanc,  J.,  in- 
terposed and  directed  an  acquittal.  He  said  he  considered  the  indictment  wrong,  in 
stating  that  the  property  had  been  stolen  by  a  person  unknown,  and  asked  how  the 
witness,  who  was  the  principal  felon,  could  be  alleged  to  be  unknowii  to  the  jurors 
when  they  had  him  before  them,  and  his  name  was  written  on  the  back  of  the  bill. 
R.  V.  Walker,  3  Campb.  264 ;  see  also  R.  v.  Blick,  4  C.  &  P.  377  :  19  E.  C.  L.  R. 
But  where  an  indictment  stated  that  a  certain  person,  to  the  jurors  unknown,  bur- 
glariously entered  the  house  of  H.  W.,  and  stole  a  silver  cream  jug,  &c.,  which  the 
prisoner  feloniously  received,  and  it  appeared  that  amongst  the  records  of  the  indict- 
ments returned  by  the  same  grand  jury,  there  was  one  charging  Henry  Moreton  as 
principal  in  the  burglary,  and  the  prisoner  as  accessory,  in  receiving  the  cream  jug  j 
that  H.  W.'s  house  had  been  entered  only  once,  and  that  she  had  lost  only  one  cream 
jug,  and  that  she  had  preferred  two  indictments ;  it  was  held  by  the  judges  that  the 
prisoner  was  properly  convicted,  the  finding  of  the  grand  jury  on  the  bill,  imputing 
the  principal  felony  to  H.  M.,  being  no  objection  to  the  other  indictment.  R.  v.  Bush, 
Russ.  &  Ry.  372  ;  see  also  R.  v.  Casper,  Moo.  C.  C.  101. 

Where,  on  an  indictment  upon  the  Black  Act,  for  maliciously  shooting  A.  Sandon, 
in  the  dwelling-house  of  James  Brewer  and  John  Sandy,  it  appearing  in  evidence 
that  it  was  in  the  dwelling-house  of  John  Brewer  and  James  Sandy,  the  court  said, 
that  as  the  prosecutor  had  thought  proper  to  state  the  names  of  the  owners  of  the 
house  where  the  fact  was  charged  to  have  been  committed,  it  was  a  fatal  variance. 
The  statute  says,  "  who  shall  maliciously  shoot  at  any  person,  in  any  dwelling-house 
or  other  place,"  and  the  prosecutor  having  averred  that  it  was  in  the  house  of  James 
Brewer  and  John  Sandy,  was  bound  to  prove  it  as  it  was  laid.  R.  v.  Durore,  1  Leach, 
[*84]  352  ;  1  East,  P.  C.  45.  So  where  the  indictment  *was  for  breaking,  &c.,  the 
house  of  J.  Davis,  with  intent  to  steal  the  goods  of  J.  Wakelin,  in  the  said  house 
being,  and  there  was  no  such  person  in  the  house,  but  J.  W.  was  put  by  mistake  for 
J.  D.,  the  prisoner  was  held  entitled  to  an  acquittal,  and  it  was  ruled  that  the  words 
"J.  W."  could  not  be  rejected  as  surplusage,  since  they  were  sensible  and  material ; 
it  being  material  to  lay  truly  the  property  in  the  goods,  without  such  words  the  de- 
scription of  the  offence  being  incomplete.  R.  v.  Jenks,  2  East,  P.  C.  514. 

Before  the  extensive  powers  of  amendment  which  now  exist  were  conferred,  a  va- 
riance in  names  as  laid  and  proved  was  got  over  by  the  rule  of  idem  sonans,  as  it  was 
called.  Thus,  where  the  name  in  the  indictment  was  John  Whyneard,  and  it  appeared 
that  the  real  name  was  Winyard,  but  that  it  was  pronounced  Winnyard,  the  variance 
was  held  to  be  immaterial.  R.  v.  Foster,  Russ.  &  Ry.  412.  So,  Seyraoe  for  Seagrave  ; 
Williams  v.  Ogle,  2  Str.  889 ;  Benedetto  for  Beniditto :  Abithol  v.  Beniditto,  2  Taunt. 
401.    But  it  would  scarcely  ever  now  be  necessary  to  resort  to  this  rule. 

It  has  always  been  usual  to  treat  the  addition  to  the  name  of  an  indictment  as  sur- 
plusage. Thus  the  prisoner  was  indicted  (before  the  39  &  40  Geo.  3,  o.  77,  the  Act 
of  Union)  for  stealing  the  goods  of  James  Hamilton,  Esq.,  commonly  called  Earl  of 
Clanbrassil,  in  the  kingdom  of  Ireland ;  and  it  appeared  that  he  was  an  Irish  peer. 
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The  judges  were  of  opinion  that  "James  Hamilton,  Esq.,"  was  a  sufficient  descrip- 
tion of  the  person  and  degree  of  the  prosecutor,  and  that  the  subsequent  words, 
"  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,"  might  be  re- 
jected as  surplusage.  But  they  conceived  that  the  more  correct  and  perfect  mode 
of  describing  the  person  of  the  prosecutor  would  have  been  "  James  Hamilton,  Esq., 
Earl  of  Clanbrassil,  iu  the  kingdom  of  Ireland,"  and  as  that  more  perfect  description 
appeared  upon  the  face  of  the  indictment,  by  considering  the  intervening  words 
"commonly  called,"  as  surplusage,  they  thought  that  the  indictment  was  good.  R.  v. 
Graham,  2  Leach,  547 ;  1  Stark  C.  P.  206.  So  where  the  prisoner  was  indicted  for 
stealing  the  goods  of  A.  W.  Gother,  E:iq.,  Burrough,  J.,  held  that  the  addition  of 
esquire  to  the  name  of  the  person  in  whom  the  property  is  laid,  is  mere  surplusage 
and  immaterial.  R.  v.  Ogilvie,  2  C.  &  P.  230  :  12  E.  C.  L.  R. 

Where  a  person  has  a  name  of  dignity,  that  is  the  proper  name  by  which  to 
describe  him,  for  it  is  the  name  itself,  and  not  an  addition  merely  R.  v.  Graham, 
supra,  2  Russ.  708  (n).  It  is  usual  to  add  the  christian  names  to  the  name  of  dig- 
nity, but  Parke,  B.,  said,  in  R.  v.  Frost,  1  Dears.  C.  C.  427 ;  S.  C.  24  L.  J.  M.  C. 
61  (^post),  that  the  name  of  dignity  alone  was  sufficient. 

Where  the  only  evidence  of  the  christian  name  of  the  prosecutor  was  that  of  a 
witness  who  had  seen  him  sign  his  name,  it  was  held  to  be  sufficient.  R.  v.  Toole, 
Dears.  &  B.  C.  C.  194. 

Here  again  the  power  of  amendment  would  probably  be  freely  exercised. 

Averments  descriptive  of  time  J  As  has  been  said,  in  general,  no  time  need  he 
alleged  in  the  indictment,  or,  if  alleged,  need  not  be  proved.  But  if  it  be  of  the 
essence  of  the  offence,  as  in  burglary,  or  the  non-surrender  of  a  bankrupt  at  the  time 
appointed,  then  it  must,  subject  to  the  power  of  amendment,  be  strictly  proved  as 
laid.(l)  R.  V.  Brown,  M.  &  M.  160  :  22  E.  C.  L.  R. 

*Aoerments  descriptive  of  place  ^  In  some  particular  cases  it  is  necessary  [*85] 
to  prove  the  parish  or  place  named  in  the  indictment.(2)  Thus  as  in  an  indictment 
against  a  parish  for  not  repairing  a  highway,  the  situation  of  the  highway  within  the 
parish  is  a  material  averment,  see  2  Stark.  C.  P.  693  (n),  it  must  be  proved  as  laid. 
So,  if  the  statute  upon  which  the  indictment  is  framed,  gives  the  penalty  to  the  poor 
of  the  parish  in  which  the  offence  was  committed,  the  offence  must  be  proved  to  have 
been  committed  in  the  parish  stated  In  the  indictment.  2  Russ.  by  Greaves,  800 ; 
R.  v.  Glossop,  4  B.  &  A.  616  :  6  E.  C.  L.  R. 

So  where  the  offence  is  in  its  nature  local,  the  name  of  the  parish  or  place  must  be 
correctly  stated  in  the  Indictment,  and  proved  as  laid ;  as,  for  Instance,  on  an  indict- 
ment for  stealing  in  the  dwelling-house,  &c.,  for  burglary,  for  forcible  entry,  or  the 
like. 

Where  an  injury  Is  partly  local  and  partly  transitory,  and  a  precise  local  descrip- 
tion is  given,  the  local  description  becomes  descriptive  of  the  transitory  injury,  and 
should  be  proved  as  laid.  3  Stark.  Ev.  1571,  citing  R.  v.  Cranage,  Salk.  385;  2 
Russ.  717.  So  where  the  name  of  a  place  is  mentioned,  not  as  matter  of  venue,  but 
of  local   description,  it  should  be  proved  as  laid,  although  it  need  not  have  been 

(1)  State  T.  G.  S.,  1  Tyler,  295  ;  State  t.  Haney,  1  Hawks.  460  ;  Jacobs  v.  The  Commonwealth, 
5  Sei'g.  &  Rawle,  316  ;  United  States  v.  Stevens,  4  Wash.  C.  0.  Rep.  547  ;  Commonwealth  v.  Har- 
rington, 3  Pick.  26.  But  in  perjury  charged  to  have  heen  committed  at  the  Circuit  Court,  held  on 
the  19th  of  May,  and  the  record  shows  the  court  to  have  been  held  on  the  20th  of  May,  the  variance 
is  fetal.  United  State  v.  McNeal,  1  Grallison,  387. 

(2)  As  in  an  indictment  for  keeping  a  disorderly  house.  McDonald's  Case,  3  Rogers!s  Reo.  128. 
So  in  burglary,  Carney's  Case,  Id.  44.  Qiicsre,  in  bigamy  where  the  first  marriage  alleged  to  be  iu 
the  State  is  in  fact  out  of  it.  Ewen's  Case,  6  Id.  65. 
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Stated.  Thus  where  an  indictment  (under  the  repealed  stat.  57  Geo.  3,  c.  90)  charg;ed 
the  defendant  with  being  found  armed,  with  intent  to  destroy  game  in  a  certain  wood 
called  the  Old  Walk,  in  the  occupation  of  J.  J.,  and  it  appeared  in  evidence  that  the 
wood  had  always  been  called  the  Long  Walk,  and  never  the  Old  Walk,  the  judges 
held  the  variance  fatal.  K.  v.  Owen,  1  Moo.  C.  C.  118. 

Of  course  many  such  variances  would  now  be  got  over  by  an  exercise  of  the  pow- 
ers of  amendment. 

Averments  descriptive  of  value,.'\  There  are  many  cases  in  which  the  allegation  of 
value  is  material,  either  because  the  value  is  of  the  essence  of  the  offence,  as  in  an 
indictment  against  a  bankrupt  for  concealing  or  embezzling  part  of  his  estate  to  the 
value  of  10^.;  or  as  enhancing  the  punishment,  as  in  an  indictment  under  the  24  & 
25  Vict.  c.  96,  s.  60  (7  &  8  Geo.  4,  c.  29,  s.  V2),  for  stealing  in  a  dwelling-house 
to  the  amount  of  bl.  But  any  error  in  this  respect  can  generally  be  got  over  either 
by  amendment,  or  by  the  rule  of  divisible  averments;  supra,  p.  77. 

Averments  descriptive  of  the  mode  of  committing  the  offence.']  The  description  of 
the  mode  of  committing  the  offence  mu.st  be  proved  as  laid,  if  not  amended.  By  the 
14  &  16  Vict.  c.  100,  s.  4,  it  is  no  longer  necessary  to  state  the  means  of  death  in 
an  indictment  for  murder  or  manslaughter,  but  if  they  are  stated  the  averment  can- 
not be  treated  as  surplusage.  But  the  substance  only  of  such  averments  need  be 
proved.(l)  1  Ea,st,  P.  C.  341;  2  Hale,  P.  C.  185;  1  Russ.  466.  Thus  where  the 
prisoner  was  indicted  for  administering  to  one  H.  M.  G.,  a  single  woman,  divers 
large  quantities  of  a  certain  drug  called  savin,  with  intent  to  procure  the  miscarriage 
of  the  said  H.  M.  G  ;  and  it  appeared  that  the  prisoner  had  prepared  the  medicine 
by  pouring  boiling  water  over  the  leaves  of  a  shrub,  a  process  which  the  medical  wit- 
ness stated  was  an  infusion,  and  not  a  decoclion,  Lawrence,  J.,  overruled  an  objec- 
tion taken  on  this  ground.  He  said  that  infusion  and  decoction  were  ejusd em  generis, 
and  that  the  question  was,  whether  the  prisoner  administered  any  matter  or  thing 
[*86]  with  intent  to  procure  abortion.  Anon,  3  *Campb.  74,  and  see  post,  tit. 
Malicious  Injuries  and  Murder.  Where  an  indictment  charged  that  A.  gave  the 
mortal  stroke,  and  that  B.  and  C.  were  present  aiding  and  abetting,  if  it  appeared  in 
evidence  that  B.  was  the  person  who  gave  the  stroke,  and  that  A.  jind  C.  were  pre- 
sent aiding  and  abetting,  they  may  all  be  found  guilty  of  murder  or  manslaughter, 
at  common  law,  as  circumstances  may  vary  the  case.  The  identity  of  the  person 
supposed  to  have  given  the  stroke,  is  but  a  circumstance,  and  in  this  case  a  very  im- 
material one, — the  stroke  of  one  being,  in  consideration  of  law,  the  stroke  of  all.  The 
person  giving  the  stroke  is  no  more  than  the  hand  or  instrument  by  which  the  others 
strike.  Foster,  351 ;  1  Hale,  P.  C.  437,  463;  2  Id.  344,  345. 
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We  have  considered  what  evidence  is  necessary;  we  have  now  to  consider  what 
evidence  is  admissible  as  relevant  to  the  issue.     Bearina;  in  mind  all  that  has  been 


(1)  An  iDdictment  which  iilleges  that  the  defendant  nssnultcd  and  robbed  A.,  and  being  armed 
with  a  dangerous  weapon,  did  strilte  and  wound  him,  ia  not  proved,  as  to  the  wounding,  by  evidence 
that  the  defendant  made  a  slight  scratch  on  A.'s  face,  by  rupturing  the  cuticle  only,  without  separa- 
ting the  whole  skin  j  nor  as  to  the  striking,  by  evidence  that  the  defendant  put  his  arms  about  A.'s 
neck  and  threw  him  on  the  ground,  and  held  him  jammed  down  to  the  ground.  Commonwealth  v. 
(Jallagher,  6  Metcalf,  565. 

An  indictment  for  an  assault  with  a  "  basket  knife,"  with  intent  to  kill,  is  supported  by  evidence 
of  an  assault  with  a  "basket  iron."  The  kind  of  instrument  in  such  case  is  immaterial  if  the  nature 
of  the  injury  calculated  to  be  produced  by  each,  be  of  the  same  description.  State  v.  Darne  11  N 
Hamp.  271.  ' 
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said  as  to  the  nature  of  the  issue  or  issues  raised  by  an  ordinary  criminal  pleading,  it 
may  be  laid  down  as  a  general  rule,  that  in  criminal,  as  in  civil  cases,  the  evidence 
shall  be  confined  to  the  point  in  issue.  In  criminal  proceedings  it  has  been  observed 
(2  Russ.  by  Greaves,  772),  that  the  necessity  is  stronger,  if  possible,  than  in  civil 
cases,  of  strictly  enforcing  this  rule  ;  for  where  a  prisoner  is  charged  with  an  offence 
it  is  of  the  utmost  importance  to  him  that  the  facts  laid  before  the  jury  should  con- 
sist exclusively  of  the  transaction  which  forms  the  subject  of  the  indictment,  and 
matters  relating  thereto,  which  alone  he  can  be  expected  to  come  prepared  to  answer. 
The  importance  of  keeping  evidence  within  certain  prescribed  bounds  is,  for  some- 
what different  reasons,  more  important  now  than  before  the  alterations  in  criminal 
pleading. 

No  ohjectinn  that  other  offences  are  disclosed.'}  The  notion  that  it  is  in  itself  an 
objection  to  the  admission  of  evidence  that  it  discloses  other  offences,  especially  where 
they  are  the  subject  of  indictment,  R.  v.  Smith,  2  C.  &  P.  6-33  :  12  K.  C.  L.  R.,  is 
now  exploded.  R.  v.  Salisbury,  5  C.  &  P.  155:  2-1  E.  C.  L.  R. ;  R.  v.  Clewes,  4 
C.  &  P.  221 :  19  E.  C.  L.  R. ;  R.  v.  Richard.son,  2  F.  &  F.  343 ;  and  numerous 
other  cases.  If  the  evidence  is  admissible  on  general  grounds,  it  cannot  be  re.sisted 
on  this  ground. (1) 

What  evidence  is  admissible  as  referrihle  to  the  point  in  issue.}  Of  course  all  evi- 
dence directly  bearing  on  any  offence  which  can  be,  and  is,  under  the  indictment 
before  the  jury,  made  the  subject  of  inquiry,  is  admissible.  So  also,  and  almost 
equally  as  a  matter  of  course,  evidence  may  be  given,  not  only  of  the  actual  guilty 
act  itself,  but  of  other  acts  so  closely  connected  therewith,  as  to  form  part  of  one 
chain  of  facts,  which  could  not  be  excluded  without  rendering  the  evidence  unintelli- 
gible. Thus  in  a  case  cited  by  Lord  Ellenborough,  in  R.  v.  Whiley,  2  Lea.  985,  S. 
S.,  1  New  Rep.  92,  where  a  man  committed  three  burglaries  in  one  night,  and  stole 
a  shirt  in  one  place  and  left  it  at  another,  and  they  were  all  so  connected  that  the 
court  heard  the  history  of  all  three  burglaries ;  and  Lord  Ellenborough  remarked  that 
"if  crimes  do  so  intermix,  the  court  must  go  through  the  detail."  So  where  the 
prisoner  was  charged  with  setting  fire  to  a  rick,  evidence  was  allowed  to  be  given 
that  he  had  set  fire  to  two  other  ricks,  belonging  to  different  persons,  at  the  same 
time  Jtnd  place.  Per  *Gurney,  B.,  R.  v.  Long,  6  C.  &  P.  179  :  25  E.  G.  L.  [*87] 
R.  The  prisoner,  who  had  been  in  the  employ  of  the  prosecutrix,  was  indicted  for 
stealing  six  shillings;  the  son  of  the  prosecutrix  suspecting  the  prisoner,  had  marked 
a  quantity  of  money,  and  put  it  into  the  till,  and  the  prisoner  was  watched  by 
him;  on  the  first  examination  of  the  till  it  contained  lis.  6rf.  The  prosecutrix's 
son  having  received  another  shilling  from  a  customer,  put  it  into  the  till;  and 
another  person  having  paid  a  shilling  to  the  prisoner,  he  was  observed  to  go  to  the 
till,  to  put  in  his  hand  and  to  withdraw  it  clenched.  He  then  left  the  counter,  and 
was  seen  to  raise  his  hand  clenched  to  his  waistcoat  pocket.  The  prosecutrix  was 
proceeding  to  prove  other  acts  of  the  prisoner,  in  going  to  the  till  and  taking  money, 

(1)  On  an  indictment  for  a  conspiracy  in  inveigling  a  young  girl  from  her  mother's  house,  and 
reciting  the  marriage  ceremony  between  her  and  one  of  the  defendants,  a  subsequent  carrying  her 
off,  with  force  and  threats,  after  she  had  been  released  on  habeas  corpus,  was  allowed  to  be  given  in 
evidence.  Commonwealth  v.  Heviee  et  al.,  2  Yeates,  144. 

So  on  an  indictment  against  a  man  for  killing  his  wife,  the  prosecutor  has  been  allowed  to  prove 
an  adulterous  intercourse  between  the  prisoner  and  another  woman,  not  to  prove  the  corpus  delicti, 
but  to  repel  the  presumption  of  innocence  arising  from  the  conjugal  relation.  The  State  v.  Watkins, 
.9  Conn.  47. 
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when  it  was  objected  that  this  would  be  to  prove  several  felonies.  The  objection 
being  overruled,  the  prosecutrix's  son  proved  that,  upon  each  of  the  several  inspec- 
tions of  the  till,  after  the  prisoner  had  opened  it,  he  found  a  smaller  sum  than  ought 
to  have  been  there.  The  prisoner  having  been  convicted,  the  Court  of  King's 
Bench,  on  an  application  for  staying  the  judgment,  were  of  opinion  that  it  was  in  the 
discretion  of  the  judge  to  confine  the  prosecutor  to  the  proof  of  one  felony,  or  to 
allow  him  to  give  evidence  of  other  acts  which  were  all  part  of  one  entire  transac- 
tion. R.  v.  Ellis,  6  B  &  C.  145 :  13  E.  C.  L.  R. 

In  some  cases  the  offence  itself  consists  of  a  series  of  transactions,  as  on  indictments 
for  barratry,  keeping  a  common  bawdy-house,  being  a  common  utterer,  conspiracy, 
and  other  oases.  In  all  these  cases,  of  course,  evidence  of  any  act  is  admissible  which 
goes  to  make  up  the  offence.  In  R.  v.  Wilman,  Dears.  0.  C.  188,  S.  C.  22  L.  J. 
M.  C.  118,  a  case  of  false  pretences,  the  evidence  showed  that  the  prisoner  in  July, 
1850,  called  upon  the  prosecutrix  and  made  false  representations  relative  to  a  benefit 
club,  but  failed  on  this  occasion  to  obtain  any  money.  In  August  of  the  same  year 
the  prisoner  again  called  relative  to  the  club,  and  referred  to  the  previous  conversa- 
tion. It  was  held,  on  a  case  reserved,  that  it  was  for  the  jury  to  say  whether  these 
conversations  were  so  connected  as  to  form  one  continuing  representation  ;  and  that 
if  so,  they  might  connect  them. 

Sometimes  evidence  which  would  be  otherwise  inadmissible  becomes  so  either  as 
serving  to  identify  the  prisoner,  or  some  article  in  his  possession,  as  connected  with 
the  commission  of  the  crime.  Thus,  in  an  indictment  for  arson,  evidence  has  been 
admitted  to  show  that  property  which  had  been  taken  out  of  the  house  at  the  time 
of  the  fire,  was  afterwards  discovered  in  the  prisoner's  possession.  R.  v.  Rickman,  2 
East,  P.  C.  1035.  So  where  upon  an  indictment  for  robbing  A.,  there  being  another 
indictment  against  them  for  robbing  B.  of  a  watch,  it  appeared  that  A.  and  B.  were 
travelling  in  a  gig,  when  they  were  stopped  and  robbed.  Littledale,  J.,  held  that 
evidence  might  be  given  that  B.  lost  his  watch  at  the  same  time  and  place  that  A. 
was  robbed,  but  that  evidence  was  not  admissible  of  the  violence  that  was  offered  to 
B.  One  question  in  the  case  was,  whether  the  prisoners  were  at  the  place  in  ques- 
tion when  A.  was  robbed,  and  as  proof  that  they  were,  evidence  was  admissible  that 
one  of  them  had  got  something  which  was  lost  there  at  the  time.  R.  v.  Rooney,  7  C. 
&  P.  517  :  32  E.  C.  L.  R.  So  upon  an  indictment  for  stabbing,  in  order  to  identify 
the  instrument,  evidence  may  be  adduced  of  the  shape  of  a  wound  given  to  another 
person  by  the  prisoner  at  the  same  time,  although  such  wound  be  the  subject  of 
another  indictment.  Per  Gazelee,  J.,  and  Park,  J.,  R.  v.  Fursey,  6  C.  &  P.  81  :  25 
E.  C.  L.  R. 

[*88]  ^Evidence,  to  explain  motives  and  intention.']  Had  the  matter  stopped  here 
there  would  have  been  little  difiBculty;  but  there  are  cases  in  which  much  greater 
latitude  is  permitted,  and  evidence  is  alloiyed  to  be  given  of  the  prisoner's  conduct 
on  other  occasions,  where  it  has  no  other  connection  with  the  charge  under  inquiry 
than  that  it  tends  to  throw  light  on  what  were  his  motives  and  intention  in  doing 
the  act  complained  of.  This  cannot  be  done  merely  with  the  view  of  inducing  the 
jury  to  believe  that  because  the  prisoner  has  committed  a  crime  on  one  occasion,  he 
is  likely  to  have  committed  a  similar  offence  on  another  :  R.  v.  Cole,  1  Phill.  Ev.  477, 
9th  ed. ;  but  only  by  way  of  anticipation  of  an  obvious  defence  ;  see  R.  v.  Richard- 
son, infra,  p.  94  ;  such  as  that  the  prisoner  did  the  act  of  which  he  was  accused,  but 
innocently  and  without  any  guilty  knowledge ;  or  that  he  did  not  do  it,  because  no 
motive  existed  in  him  for  the  commission  of  such  a  crime.     In  both  these  cases  it  is 


EVIDENCE    CONFINED   TO    THE   ISSUE.  88 

competent  for  the  prosecutor  to  adduce  evidence  which,  under  other  circumstances, 
would  not  be  admissible ;  such  as  the  conduct  of  the  prisoner  on  other  occasions,  his 
admissions,  and  other  surrounding  circumstances,  in  order  to  show,  as  the  case  may 
require,  either  that  his  ignorance  was  extremely  improbable,  or  that  he  had  ample 
motives  of  advantage  or  revenge  for  the  commission  of  the  crime.  (1) 

There  are  three  classes  of  offences  in  which,  from  the  nature  of  the  offence  itself, 
the  necessity  for  this  species  of  evidence  is  so  frequently  necessary  that  they  will  be 
considered  separately;  these  are  conspiracy,  uttering  forged  instruments  and  counter- 
feit coin,  and  receiving  stolen  goods.  In  these  the  act  itself  which  is  the  subject  of 
inquiry  is  almost  always  of  an  equivocal  kind,  and  from  which  mains  animus  c&imot, 
as  in  crimes  of  violence,  be  presumed  ;  and  almost  the  only  evidence  which  could  be 
adduced  to  show  the  guilt  of  the  prisoner  would  be  his  conduct  on  other  occasions. 
Though  it  must  be  acknowledged  that  in  the  two  first  of  these  the  crown,  being  often 
directly  interested,  has  succeeded  in  pushing  the  rules  of  evidence  to  their  extremest 
severity  against  the  prisoner. 

Evidence,  to  explain  motives  and  intention — Conspiracy.^  The  evidence  in  con- 
spiracy is  wider  than,  perhaps, Sn  any  other  case,  other  principles  as  well  as  that 
under  discussion  tending  to  give  greater  latitude  in  proving  this  offence.  See  tit. 
"  Conspiracy,"  and  ante,  p.  87.  Taken  by  themselves  the  acts  of  a  conspiracy  are 
rarely  of  an  unequivocally  guilty  character,  and  they  can  only  be  properly  estimated 
when  connected  with  all  the  surrounding  circumstances.     Thus,  on  the  trial  of  an 

(1)  Testimony  of  the  prisoner's  guilt,  or  participation  in  the  commission  of  a  crime,  wholly  un- 
connected with  that  for  which  he  is  put  on  his  trial,  cannot,  as  a  general  rule,  he  admitted.  Dunn  v. 
The  State,  2  Arkansas,  229  ;  Commonwealth  ¥.  Call,  21  Pick.  615. 

Where  it  is  shown  that  a  crime  has  heen  committed,  and  the  circumstances  point  to  the  accused  aa 
the  perpetrator,  facts  tending  to  show  a  motive,  although  remote,  are  admissible  in  evidence.  The 
jury,  however,  cannot  be  too  cautious  with  respect  to  the  importance  they  attach  to  this  species  of 
testimony.    Baalam  v.  The  State,  17  Alabama,  451  ;  The  State  v.  Ford,  3  Strobhart,  517. 

In  cases  where  the  scienter  or  the  quo  avimo  constitutes  a  necessary  part  of  the  crime  charged,  as 
in  oases  of  forgery,  murder,  and  the  like,  testimony  of  such  acts  or  declarations  of  the  prisoner  as 
tend  to  prove  such  knowledge  or  intent,  is  admissible,  notwithstanding  they  may  constitute  in  law  a 
distinct  crime.    Dunn  v.  The  State,  2  Arkansas,  229  ;  Thorp  v.  The  State,  15  Alabama,  749. 

In  a  case  of  murder,  evidence  was  offered  that  the  accused,  on  the  same  day  the  deceased  was 
killed,  and  shortly  before  the  killing,  shot  a  third  person  ;  it  was  held  that  the  evidence  was  com- 
petent, though  it  went  to  prove  a  distinct  felony,  as  it  appeared  to  be  connected  with  the  crime 
charged,  as  parts  of  one  entire  transaction.  Heath's  Case,  1  Harrison,  607  ;  Reynolds  v.  The  State, 
1  Kelly,  222.  But  not  without  such  connection.  Cole  v.  The  Commonwealth,  5  Grattan,  696  ;  Baker 
v.  The  State,  4  Arkansas,  56. 

Evidence  of  the  state  of  feeling  existing  between  the  prisoner  and  the  accused,  or  of  facts  from 
which  such  state  of  feeling  may  be  inferred,  is  competent  on  an  indictment  for  murder.  The  State  t. 
Zellers,  2  Halsted,  220  ;  The  People  v.  Hendrickson,  1  Parker's  Crim.  Rec.  406. 

On  the  trial  of  a  husband  for  the  murder  of  his  wife,  the  will  of  his  father-in-law  was  admitted  in 
evidence,  to  show  that  the  expectations  of  property  which  he  might  have  entertained,  had  been  dis- 
appointed. Hendrickson  v.  the  People,  1  Parker  C.  R.  406. 

When  a  man  was  indicted  for  the  murder  of  his  wife,  evidence  that  he  had  been  for  some  time 
living  in  adultery  with  another  woman,  was  admitted.  The  State  v.  Watkins,  9  Conn.  47. 

It  is  never  indispensable  to  a  conviction  that  a  motive  for  the  commission  of  the  crime  should  appear 
The  People  v.  Robinson,  1  Parker  C.  R.  644. 

When  aggravating  matter  is  the  immediate  consequence  of  the  offence  for  which  the  defendant  is 
on  trial,  it  may  be  shown  ;  but  if  it  is  a  distinct  crime,  not  necessarily  connected  with  that  offence, 
it  cannot  be  received.  Baker  v.  The  State,  4  Arkansas,  66. 

In  an  action  for  a  conspiracy  to  defraud  A.,  by  falsely  representing  B.  to  be  a  man  of  credit,  evi- 
dence that  such  representations  were  made  to  others,  in  consequence  of  which  such  other  persons 
made  the  same  represent.ation3  to  A.,  is  admissible.  Gardner  v.  Preston,  2  Day's  Cases,  206.  To 
prove  fraud  against  the  defendant,  a  transaction  between  him  and  a  third  person,  of  a  similar  nature 
to  the  one  in  question,  may  be  given  in  evidence.  Snell  et  al.  v.  Moses  et  al.,  1  Johns.  99.  See  also 
Rankin  v.  Blackwell,  2  Johns.  Cas.  193.  In  an  indictment  for  obtaining  goods  by  false  pretences, 
it  is  allowable  to  prove  that  the  same  pretences  were  used  to  another.  Collin's  Case,  4  Roger's  Rec, 
143.  Where  a  party  is  charged  with  fraud  in  a  particular  transaction,  evidence  may  be  offered  of 
similar  previous  fraudulent  transactions  between  him  and  third  persons  ;  and  wherever  the  intent  or 
guilty  knowledge  of  a  party  is  material  to  the  issue  of  a  case» collateral  facts  tending  to  establish  such 
intent  or  knowledge  are  proper  evidence.  Bottomley  v.  The  United  States,  1  Story,  136. 
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indictiuent  a<;airist  several  persons  for  a  conspiracy  in  unlawfully  assembling  for  the 
purpose  of  exciting  discontent  or  disaffection,  as  the  material  points  for  the  considera- 
tion of  the  jury  are  the  general  character  and  intention  of  the  asseiubiy,  and  the  par- 
ticular case  of  the  defendant  as  connected  with  that  general  character,  it  is  relevant 
to  prove,  on  the  part  of  the  prosecution,  that  bodies  of  men  came  from  different  parts 
of  the  country  to  attend  the  meeting,  arranged  and  organized  in  the  same  manner 
and  acting  in  concert.  It  is  relevant  also  to  show,  that  early  on  the  day  of  the  meet- 
ing, on  a  spot  at  some  distance  from  the  place  of  meeting  (from  which  spot  bodies  of 
men  came  afterwards  to  the  place  of  meeting),  a  great  number  of  persons,  so  organ- 
ized, had  assembled,  and  had  there  conducted  themselves  in  a  riotous,  disorderly,  or 
seditious  manner.  R.  v.  Hunt,  3  B.  &  A.  578,  574  :  5  E.  C.  L.  R  Upon  the  same 
[*89]  principle,  on  the  trial  *of  a  similar  indictnaent,  it  is  relevant  to  produce  in 
evidence  resolutions  proposed  by  one  of  the  defendants  at  a  large  assembly  in  another 
part  of  the  country  for  the  same  professed  object  and  purpose  as  were  avowed  at  the 
meeting  in  question  ;  and  also,  that  the  defendant  acted  at  both  meetings  as  president 
or  chairman  ;  for  in  a  question  of  intention,  it  is  most  clearly  relevant  to  show,  against 
that  individual,  that  at  a  similar  meeting,  held  for  an  object  professedly  similar,  such 
matters  had  passed  under  his  immediate  auspices.  RT  v.  Hunt,  3  B.  &  A.  577  :  5  E. 
C.  L.  R.(l) 

Eoidence  to  explain  motives  and  intention — Uttering  forged  instruments  or  coun- 
terfeit coin.']  There  is  no  case  ia  which  this  kind  of  proof  is  more  used  than  in  in- 
dictments for  uttering  forged  instruments  or  counterfeit  coin,  by  far  the  most  difficult 
point  being  to  ascertain  whether  the  prisoner  did  so  innocently  or  with  a  guilty 
knowledge  of  what  he  was  about.  The  following  cases  have  been  decided  under 
this  head. 

The  prisoner  was  charged  with  uttering  a  Bank  of  England  note,  knowing  it  to  be 
forged  ;  evidence  was  offered  for  the  prosecution,  that  the  prisoner  had  uttered  an- 
other note  forged  in  the  same  manner,  by  the  same  hand,  and  with  the  same  mate- 
rials, three  months  preceding,  and  that  two  ten   pound  notes  and  thirteen  one  pound 

(1)  Commonwealth  v.  Crowninshield,  10  Pick.  497  ;  American  Fire  Co.  v.  United  States,  2  Peters, 
364  ;  Snyder  V.  Lafromboise,  1  Bree.  269  ;  Commonwealth  v.  Eberle,  3  Serg.  &  Rawle,  9  ;  Wilbur  v. 
Strickland,  1  Rawle,  458;  Reitenbaek  v.  Eeitenback,  Id.  362  ;  Martin  v.  The  Commonwealth,  2 
Leigh,  745  ;  Gardner  v  Preston,  2  Day's  Cases,  205  ;  Collins  v.  The  Commonwealth,  3  Serg.  and 
Rawle,  220  ;  Ex  parte  Bollman  &  Swarowout,  4  Cranch,  75  ;  Livermore  v  Herschellet  al.,  3  Pick.  33  ; 
Rogers  v.  Hall,  4  Watts,  359  ;  Gibbs  v.  Nedy,  7  Watts,  305  ;  Colt  et  ul.  v.  Eves,  12  Conn.  243.  Upon 
the  trial  of  an  indictment  for  conspiracy  where  evidence  has  been  given  which  warrants  the  jury  to 
consider  whether  the  prisoner  was  engaged  in  the  alleged  conspiracy,  and  had  combined  with  others 
for  the  same  illegal  purpose,  any  act  done  or  declarations  made  by  one  of  the  party,  in  pursuance 
and  promotion  of  the  common  object,  are  evidence  against  the  Vest ;  but  what  one  of  the  party  may 
have  said  not  in  pursuance  of  the  plot,  cannot  be  received  against  the  others.  State  v.  Simons,  4 
Strobhart,  266. 

Where  there  is  evidence  of  conspiracy,  the  declarations  of  any  of  the  parties  are  evidence  against 
the  others.  Cornelius  v.  The  Commonwealth,  15  B.  Monroe,  539;  Johnson  v.  The  State,  29  Ala- 
bama, 62  ;  Browning  V  The  State,  3  Mississippi,  656  :  Patton  v.  Ohio,  6  Ohio  (N.  S.),  467  ;  Fonts  v. 
The  State,  7  Ibid.  471;  Hightower  v.  The  State,  22Texas,  606;  Clinton  v.  Estes,  20  Arkansas,  216; 
The  State  v.  Ross,  29  Missouri,  32  ;  The  State  v.  Nash,  7  Clarke,  347  ;  Draper  v.  The  State  22 
Texas,  400  ;  Rice  v.  The  State,  7  Indiana,  332. 

The  declarations  of  one  man  cannot  be  given  in  evidence  against  another  until  it  is  proved  that 
they  were  engaged  in  a  common  enterprise.  Malone  v.  The  State,  8  Georgia,  408  ;  Commonwealth  v. 
Eberle,  3  Serg.  &  R.  9  ;   Gardner  v.  The  People,  3  Soammon,  84  ;  The  State  v.  Loper,  4  Shepley,  293. 

To  make  such  declaration  competent,  it  is  sufficient  that  the  conspiracy  has  been  testified  to  by  a 
witness  who  is  competent ;  the  court  will  not  decide  on  his  credibility.  Commonwealth  v.  Crownin- 
shield, 10  Pick.  497  ;  Hunter's  Case,  7  Grattan,  641. 

After  the  commission  of  the  act  is  complete,  declarations  subsequently  made  by  an  accomplice 
are  good  evidence  against  himself  only,  unless  made  in  the  presence  of  his  partners  in  the  crime. 
Hunter's  Case,  7  Grattan,  641. 

When  the  conduct  of  several  persons  Aow  them  to  have  been  joint  conspirators,  the  declarations  of 
one  may  be  given  iu  evidence  against  another.  Glory  y.  The  State,  8  English,  236. 
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notes  of  the  same  fabrication,  had  been  found  on  the  files  of  the  company,  on  the 
back  of  which  there  was  the  prisoner's  handwriting,  but  it  did  not  appear  when  the 
company  received  them.  This  evidence  was  admitted,  but  the  case  was  referred  to 
the  opinion  of  the  judges,  the  majority  of  whom  were  of  opinion  that  it  was  admissi- 
ble, subject  to  observation,  as  to  the  weight  of  it,  which  would  be  more  or  less  con- 
siderable, according  to  the  number  of  the  notes,  the  distance  of  the  time  at  which 
they  had  been  put  off,  and  the  situation  of  life  of  the  prisoner,  so  as  to  make  it  more 
or  less  probable  that  so  many  notes  could  pass  through  his  hands  in  the  course  of 
business.  R.  v.  Ball,  lluss.  &  Ry.  132;  1  Carapb.  324,  S.  C.  The  prisoners  were  in- 
dicted for  uttering  bank  notes,  knowing  them  to  be  forged.  The  trial  took  place  in 
April,  and  to  prove  their  guilty  knowledge,  evidence  was  given  that  in  February 
they  had  uttered,  on  three  several  occasions,  forged  bank  notes  to  three  different 
persons,  and  that  on  being  asked  at  each  place  for  their  names  and  places  of  abode, 
they  gave  false  names  and  addresses;  and  the  court  was  of  opinion  that  this  evidence 
was  admissible.  Lord  Ellenborough  said,  that  it  was  competent  for  the  court  to  re- 
ceive evidence  of  other  transactions,  though  they  amounted  to  distinct  offences,  and 
of  the  demeanor  of  the  prisoner  on  other  occasions,  from  which  it  might  fairly  be 
inferred  that  the  prisoner  was  conscious  of  his  guilt,  whilst  he  was  doing  the  act 
charged  upon  him  in  the  indictment.  Heath,  J.,  said,  "  The  charge  in  this  case 
puts  in  proof  the  knuwleclge  of  the  person,  and  as  that  knowledge  cannot  be  collected 
from  the  circumstances  of  the  transaction  itself,  it  must  necessarily  be  collected  from 
other  facts  and  circumstances.''  R.  v.  Whiley,  2  Leach,  983  ;  1  New  Rep.  92,  S.  C. 

Not  only  is  evidence  of  the  act  of  passing  other  forged  notes  admissible  to  prove 
the  prisoner's  guilty  knowledge,  but  proof  of  his  general  demeanor  on  a  former  occa- 
sion will  be  received  for  the  same  purpose.  The  prisoner  was  indicted  for  forging 
and  knowingly  uttering  a  bank  note,  and  the  question  was,  whether  the  prosecutor, 
in  *order  to  show  that  the  prisoner  knew  it  to  be  forged,  might  give  the  con-  [*90] 
duct  of  the  prisoner  in  evidence,  that  is,  whether  from  the  conduct  of  the  prisoner 
on  one  occasion,  the  jury  might  uot  infer  his  knowledge  on  another,  and  all  the  judges 
were  of  the  opinion  that  such  evidence  ought  to  be  received.  R.  v.  Tattershall,  cited 
by  Lord  Ellenborough,  2  Leach,  984.(1) 

It  is  not  necessary  that  the  other  forged  notes  should  be  of  the  same  description 
and  denomination  as  the  note  in  question. (2)  R.  v.  Harris,  7  C.  &  P.  429  :  32  E.  C. 
L.  R.  The  point  was  doubted  in  R.  v.  Millard,  R.  &  R.  245  ;  but  R.  v.  Rail,  1 
JMoo.  C.  &  C.  470,  the  prisoner  was  indicted  for  forging  and  uttering  a  note  in  the 
Polish  language.  In  support  of  the  scienter  the  prosecutor  gave  evidence  of  the 
particulars  of  a  meeting  at  which  the  prisoner  agreed  with  the  prosecutor  (who  was 
an  agent  of  the  Austrian  government,  and  had  been  sent  over  to  endeavor  to  detect 
persons  implicated  in  the  forgeries  of  Austrian  notes),  to  make  him  1000  Austrian 
notes  for  fifty  florins.  This  evidence  was  objected  to  on  the  part  of  the  prisoner,  as 
it  was  a  transaction  relative  to  notes  of  a  different  description  from  the  notes  in  the 
indictment,  besides  which  no  Austrian  notes  were  in  fact  made.  Littledale,  J.,  how- 
ever, admitted  the  evidence,  and  the  prisoner  was  found  guilty,  but  judgment  was 
respited,  that  the  opinion  of  the  judges  might  be  taken,  who  held  the  evidence  admis- 

(1)  Evidence  of  a  prisoner's  endeavors  to  engage  a  person  to  procure  for  him  counterfeit  money; 
of  his  declared  intention  to  become  acquainted  with  a  counterfeiter,  and  to  remove  to  a  place  near 
his  residence,  is  admissible  on  a  prosecution  for  passing  a  counterfeit  note  to  prove  the  scieyiter.  Com- 
monwealth v.  Finn,  5  Randolph,  701. 

In  treason,  where  defendant  had  enlisted  und^r  the  enemy,  proof  was  admitted  that  he  had  attempted 
to  prevail  on  another  to  enlist,  to  show  the  quo  onitno    Kesp.  v.  Malin,  1  Dall.  33. 

(2)  See  The  People  v.  Lagrille,  1  Wheeler's  C.  C.  415. 
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sible.  And  the  case  of  K.  v.  Foster,  infra,  p.  94,  supports  the  same  view ;  for  the 
same  principle  would  apply  to  indictments  for  uttering  forged  instruments  as  to  in- 
dictments for  uttering  counterfeit  coin. 

Whether  evidence  is  admissible  of  uttering  other  forged  instruments  where  these 
are  uttered  subsequently  to  that  with  which  the  prisoner  is  charged  seems  to  some 
extent  doubtful.  In  one  case  the  prosecutors  offered  to  prove  the  uttering  of  another 
forged  note  five  weeks  after  the  uttering  which  was  the  subject  of  the  indictment; 
but  the  court  (Ellenborough,  C.  J.,  Thompson,  C.  B  ,  and  Lawrence,  J.)  held  that 
the  evidence  was  not  admissible,  unless  the  latter  uttering  was  in  some  way  connected 
with  the  principal  case,  or  unless  it  could  be  shown  that  the  notes  were  of  the  same 
manufacture.  R.  v.  Taverner,  Carr.  Sup.  195,  1st  ed.,  4  C.  &  P.  413  (n)  :  19  E.  C. 
L.  R. ;  S.  G.  Where  an  indictment  for  uttering  a  bill  with  a  forged  acceptance, 
knowing  it  to  be  forged,  it  being  proposed,  for  the  purpose  of  proving  the  guilty 
knowledge,  to  give  in  evidence  other  "forged  bills  of  exchange  precisely  similar,  with 
the  same  drawers'  and  acceptors'  names,  uttered  by  the  prisoner  about  a  month  after 
the  uttering  of  the  bill  mentioned  in  the  indictment,  Mr.  Justice  Gaselee,  after  con- 
sulting Alexander,  C.  B.,  was  disposed  to  allow  the  evidence  to  be  received,  but  said 
that  he  would  reserve  the  point  for  the  opinion  of  the  judges,  upon  which  the  coun- 
sel for  the  prosecution  declined  to  press  the  evidence.  R.  v.  Smith,  4  C.  &  P.  411. 
See  R.  v.  Foster,  infra,  p.  91. 

But  there  no  doubt  would  be  some  limits  both  as  to  time  and  circumstances  beyond 
which  evidence  of  uttering  forged  instruments  on  other  occasions  would  not  be  per- 
mitted. What  these  limits  are  it  is  for  the  judge  in  his  discretion  to  determine ;  they 
will  probably  be  wider  in  forgery  and  coining  than  in  some  other  cases,  receiving 
stolen  goods  for  instance.  R.  v.  Green,  3  C.  &  K.  209 ;  see  also,  per  Lord  Tenterden, 
C.  J.,  in  R.  V.  Whiley,  2  Lea,  983;  S.  C.  1  New  Rep.  92. 

The  possession  also  of  other  forged  notes  by  the  prisoner  is  evidence  of  his  guilty 
[*91]  knowledge.  The  prisoner  was  indicted  for  uttering  *a  bill  of  exchange  upon 
Sir  James  Esdaile  &  Co.,  knowing  it  to  be  forged.  It  was  proved  that,  when  he  was 
apprehended,  there  were  found  "in  his  pocket-book  three  other  forged  bills,  drawn 
upon  the  same  parties.  On  a  case  reserved,  the  judges  were  all  of  opinion,  that  these 
forged  bills  found  upon  the  prisoner  at  his  apprehension,  were  evidence  of  his  guilty 
knowledge.  R.  v.  Hough,  Russ.  &  Ry.  121.  In  order,  however,  to  render  such  evi- 
dence admissible,  it  must  be  first  satisfactorily  proved  that  the  other  notes  were  forged, 
and  they  ought  to  be  produced.  R.  v.  Millard,  Russ.  &  Ry.  245  ;  R.  v.  Cooke,  8  C. 
&  P.  586 :  34  E.  C.  L.  R. ;  and  see  R.  v.  Forbes,  7  C.  &  P.  224 :  32  E.  C.  L.  R. ; 
j)ost,  tit.  Forgery.  It  would  seem  that  presumptive  evidence  of  forgery,  as  that  the 
prisoner  destroyed  the  note,  ought  to  be  received.  Phil.  Ev.  473  (n),  9th  ed. 

On  the  trial  of  indictments  for  uttering  or  putting  off  counterfeit  coin,  knowing 
it  to  be  counterfeit,  it  is  the  practice,  as  in  cases  of  forgery,  to  receive  proof  of  more 
than  one  uttering,  committed  by  the  party  about  the  same  time,  though  only  one 
uttering  be  charged  in  the  indictraent.(l)  1  Russ.  85  ;  2  Russ.  697.  In  R.  v.  Wiley 
(see  ante,  p.  89),  it  was  stated  by  the  counsel  for  the  prisoner,  in  argument,  that  upon 
an  indictment  for  uttering  bad  money,  the  proof  is  always  exclusively  confined  to  the 
particular  uttering  charged  in  the  indictment.     Upon  this  Thompson,  B.,  observed, 


(1)  On  an  indictment  for  passing  a  counterfeit  silver  dollar,  knowingly,  evidence  that  defendant 
had  counterfeited  other  dollars,  was  held  not.  admissible.  State  v.  Odel,  2  Const.  Rep.  758.  But  on 
an  indictment  for  counterfeiting  money,  evidence  of  possession  of  instruments  of  coining  is  admis- 
sible. State  T.  Antonio,  Id.  776. 

In  prosecutions  for  having  counterfeit  notes  in  possession,  proof  that  other  counterfeits  were  found 
secreted  in  prisoner's  house  is  admissible.  Hess  v.  The  State,  5  Ohio,  5. 
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"  As  to  the  cases  put  by  the  prisoner's  counsel  of  uttering  bad  money,  I  by  no  means 
agree  in  their  conclusion,  that  the  prosecutor  cannot  give  evidence  of  another  uttering 
on  the  same  day,  to  prove  the  guilty  knowledge.  Such  other  uttering  cannot  be  pun- 
ished, until  it  has  become  the  subject  of  a  distinct  and  separate  charge  ;  but  it  affords 
strong  evidence  of  the  knowledge  of  the  prisoner  that  the  money  was  bad.  If  a  man 
utter  a  bad  shilling,  and  fifty  other  bad  shillings  are  found  upon  him,  this  would 
brino-  him  within  the  description  of  a  common  utterer ;  but  if  the  indictment  do  not 
contain  that  charge,  yet  these  circumstances  may  be  given  in  evidence  on  any  other 
charge  of  uttering,  to  show  that  he  uttered  the  money  with  a  knowledge  of  its  being 
bad."  2  Leach,  986.  Also  proof  of  the  prisoner's  conduct  in  such  other  utterings 
(as,  for  example,  that  he  passed  by  different  names)  is  for  the  same  reason  clearly 
admissible.  See  K.  v.  Tattershall,  ante,  p.  89 ;  R.  v.  Phillips,  1  Lew  C.  C.  105.  Such 
evidence,  far  from  being  foreign  to  the  point  in  issue,  is  extremely  material ;  for  the 
head  of  the  offence  charged  upon  the  prisoner  is,  that  he  did  the  act  with  knowledge, 
and  it  would  seldom  be  possible  to  ascertain  under  what  circumstances  the  uttering 
took  place  (whether  with  ignorance  or  with  an  intention  to  commit  fraud),  without 
inquiring  into  the  demeanor  of  the  prisoner  in  the  course  of  other  transactions.  Phill. 
Ev.  473,  9th  ed. 

And  the  point  is  now  finally  settled  that  evidence  of  uttering  counterfeit  coin  on  other 
occasions  than  that  charged  is  evidence  to  show  guilty  knowledge ;  and  that  utterings 
after  that  for  which  the  indictment  is  laid  may  be  given  in  evidence  for  this  purpose, 
as  well  as  those  which  take  place  before.  Thus  in  E.  v.  Foster,  24  JL.  J.  M.  C.  134, 
the  Court  of  Criminal  Appeal  held,  that  on  an  indictment  for  uttering  a  counterfeit 
crown  piece  knowing  it  to  be  counterfeit,  proof  that  the  prisoner,  on  a  day  subse- 
quent to  the  day  of  such  uttering,  uttered  a  counterfeit  shilling,  was  admissible  to 
prove  the  guilty  knowledge  of  the  prisoner.  "  The  uttering  of  a  piece  of  bad  silver," 
said  the  court,  "  although  of  a  different  denomination  from  that  alleged  in  *the  [*92J 
indictment,  is  so  connected  with  the  offence  charged  that  the  evidence  of  it  was 
receivable."  It  is  to  be  observed  that  this  case  also  shows  that  the  coins  uttered 
need  not  be  the  same  on  each  occasion.  See  as  to  the  latitude  to  be  allowed  in  this 
respect,  ante,  p.  90.(1) 

Evidence  to  explain  motives  and  intention — Receiving  stolen  goods.^  With  regard 
to  the  case  of  a  receiver  of  stolen  goods,  it  has  been  frequently  held  that  as  the  ques- 
tion is  one  entirely  of  guilty  knowledge,  evidence  of  receiving  other  goods  of  a  similar 
nature,  stolen  from  the  same  prosecutor,  may  be  given ;  evea  though  indictments  are 
pending  for  the  other  larcenies.  But  it  appears  that  the  other  occasions  on  which 
the  stolen  property  was  received  must  not  be  so  far  removed  in  point  of  time  as  to 
form  entirely  different  transactions.  Where,  upon  an  indictment  for  receiving,  it  ap- 
peared that  the  articles  had  been  stolen,  and  had  come  into  the  possession  of  the  pris- 
oner at  several  distinct  times,  the  judge,  after  compelling  the  prosecutor  to  elect  upon 
which  act  of  receiving  he  would  proceed,  told  the  jury,  that  they  might  take  into  their 
consideration  the  circumstances  of  the  prisoner  having  the  various  articles  of  stoleB 
property  in  her  possession,  and  pledging,  or  otherwise  disposing  of  them  at  various  times, 
as  an  ingredient  in  coming  to  a  determination,  whether,  when  she  received  the  articles 

(1)  The  State  v.  Houston,  1  Bailey,  300  ;  The  State  v.  Hooper,  2  Bailey,  37  ;  Martin  v.  The  Com- 
monwealth, 5  Leigh,  707.  But  the  notes  must  be  produced,  or  proved  to  be  destroyed,  or  in  the 
defendant's  possession,  and  not  produced  on  notice.  The  People  v.  Lagrille,  1  Wheeler's  C.  C.  415  f 
Helm's  Case,  1  Kogers's  Rec.  46  ;  Case  of  Smith  et  al.,  4  Ibid.  166.  So  if  the  passing  of  the  other  note 
be  at  a  remote  period,  it  is  not  sufficient.  Dougherty's  Case,  3  Ibid.  148.  But  proof  of  the  scienter 
is  not  admissible,  before  the  principal  charge  is  established.  Jones's  Case,  6  IbU.  86. 
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for  which  the  prosecutor  elected  to  proceed,  she  knew  them  to  have  heen  stolen.  K. 
V.  Dunn,  1  Moody,  C.  C.  150.  But  where  the  prisoner  being  indicted  in  one  count 
for  stealing,  in  another  for  receiving  knowing  it  to  have  been  stolen,  certain  cloth,  it 
was  proved  that  the  cloth  was  stolen  in  the  night  of  the  2d  and  3d  March,  and  found 
in  the  possession  of  the  prisoner  on  the  10th  March;  and  it  was  sought  further  to  give 
in  evidence,  in  order  to  show  guilty  knowledge,  that  on  his  house  being  searched  on 
10th  March,  other  cloth  which  had  been  stolen  in  the  December  previous  from  other 
parties,  was  found ;  the  Court  of  Criminal  Appeal  held  that  such  evidence  was  in- 
fidmissible.  Alderson,  B.,  in  giving  his  judgment,  said,  "The  mere  possession  of 
stolen  property  is  evidence  primd  fade  not  of  receiving  but  of  stealing ;  and  to 
admit  such  evidence  in  the  present  case  would  be  to  allow  a  prosecutor,  in  order  to 
make  out  that  a  prisoner  had  received  property/,  with  a  guilty  knowledge,  which  had 
been  stolen  in  March,  to  show  that  the  prisoner  had  in  the  December  previous  stolen 
some  other  property  from  another  place  and  belonging  to  other  persons.  In  other 
words,  we  are  asked  to  say,  that  in  order  to  show  that  the  prisoner  had  committed 
one  felony,  the  prosecutor  may  prove  that  he  committed  a  totally  different  felony  some 
time  before;  such  evidence  cannot  be  admissible."  R.  v.  Oddy,  2  Den.  C.  C.  R.  264, 
S.  C.  20  L.  J.  M.  C.  198.  In  R.  v.  Nicholls  1  P.  &  F.  5,  the  prisoner  was  indicted 
for  receiving  a  quantity  of  lead  knowing  it  to  have  been  stolen.  Cockburn,  C.  J., 
allowed  evidence  to  be  given  that  on  several  occasions,  between  the  early  part  of 
January  and  the  11th  of  February,  the  prisoner,  in  company  with  another  person, 
had  sold  lead  stolen  from  the  same  place,  and  taken  a  share  of  the  money. 

Evidence  to  explain  motives  and  intention —  General  cases.']  Except  with  reference 
to  the  offences  already  alluded  to,  the  question  of  how  far  evidence  is  admissible  to 
explain  motives  and  intention  has  not  been  very  fully  discussed.  In  R.  v.  Bgerton, 
Russ.  &  Ry.  375,  the  prisoner  was  indicted  for  robbing  the  prosecutor  of  a  coat  by 
[*93]  *threatening  to  accuse  him  of  an  unnatural  crime.  Evidence  was  admitted  by 
Holroyd,  J.,  that  the  prisoner  had  made  another,  but  ineffectual,  attempt  to  obtain  a 
1?.  note  from  the  prosecutor  on  the  following  day  to  that  on  which  he  obtained  the  coat ; 
and  it  is  said  that  this  ruling  was  confirmed  by  the  judges.  In  R.  v.  Voke,  Russ.  & 
Ry.  531,  the  prisoner  was  indicted  for  maliciously  shooting  at  the  prosecutor.  Evi- 
dence was  given  that  the  prisoner  fired  at  the  prosecutor  twice  during  the  day.  In 
the  course  of  the  trial  it  was  objected  that  the  prosecutor  ought  not  to  give  evidence 
of  two  distinct  felonies,  but  Mr.  Justice  Burrough  held  that  it  was  admissible,  on 
the  ground  that  the  couhsel  for  the  prisoner,  by  his  cross-examination  of  the  prose- 
cutor, had  endeavored  to  show  that  the  gun  might  have  gone  off  by  accident;  and 
the  learned  judge  thought  that  the  second  firing  was  evidence  to  show  that  the  first 
was  wilful,  and  to  remove  the  doubt,  if  any  existed,  in  the  minds  of  the  jury.  In 
R.  V.  Clewes,  4  C.  &  P.  221 :  19  E.  C.  L.  R.,  upon  an  indictment  for  the  murder  of  one 
Hemraings,  it  was  shown  that  great  enmity  existed  between  Parker,  the  rector  of  a 
parish,  and  his  parishioners,  and  that  the  prisoner  had  used  expressions  of  enmity 
against  the  rector,  and  had  said  he  would  give  50^.  to  have  him  shot;  that  the  rector 
was  shot  by  Hemraings,  and  that  the  prisoner  and  others  who  had  employed  him, 
fearing  that  they  should  be  discovered,  had  themselves  murdered  Hemmings.  Evi- 
dence of  the  malice  of  the  prisoner  against  the  rector  was  given  without  objection, 
and  it  was  then  proposed  to  show  that  Hemmings  was  the  person  by  whom  the  rector 
was  murdered;  this  was  objected  to,  but  Littledale,  J.,  decided  that  it  was  admissible. 
In  R.  V.  Mogg,  4  C.  &  P.  364,  the  prisoner  was  indicted  for  administering  sul- 
phuric acid  to   eight  horses,  with  intent  to  kill  them.     Evidence  that  the  prisoner 
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had  frequently  mixed  sulphuric  acid  with  the  horses'  corn  was  objected  to,  but  Parke, 
J.,  held  it  was  admissible,  as  showing  whether  the  act  was  done  with  the  intent 
charged  in  the  indictment.  In  R.  v.  Winkworth,  4  C.  &  P.  444,  prisoners  came  with 
a  mob  U)  the  prosecutor's  house,  and  one  of  the  mob  wont  up  to  the  prosecutor,  and 
civilly,  and  as  he  believed  with  a  good  intention,  advised  him  to  give  them  something 
to  get  rid  of  them,  which  he  did.  To  show  that  this  was  not  bond  fide  advice  to 
the  prosecutor,  but  in  reality  a  mode  of  robbing  him,  it  was  proposed  to  give  evi- 
dence of  other  demands  of  money  made  by  the  same  mob  at  other  houses,  at  dif- 
ferent periods  of  the  same  day,  when  some  of  the  prisoners  were  present.  Parke,  J., 
having  conferred  with  Vaughan,  B.,  and  Alderson,  B.,  said,  "We  are  of  opinion, 
that  what  was  done  by  the  mob,  before  and  after  the  particular  transaction  at  the 
prosecutor's  house,  but  in  the  course  of  the  same  day,  and  when  any  of  the  prisoners 
were  present,  may  be  given  in  evidence."  He  afterwards  stated  that  the  judges  (it 
was  a  special  commission)  had  communicated  with  Lord  Tenterden,  who  concurred 
with  them  in  his  opinion.  In  R.  v.  Geering,  20  L.  J.  M.  C.  215,  the  prisoner  was 
indicted  for  the  murder  of  her  husband,  in  September,  1848,  by  administering  arsenic 
to  him.  The  prisoner  was  also  charged,  in  three  other  indictments,  with  ihe  murder, 
be  similar  means,  of  her  son  George,  in  December,  1848;  of  another  son,  James,  in 
March,  1849 ;  and  of  an  attempt  to  murder,  by  similar  means,  another  son,  Benja- 
min, in  April,  1849.  On  the  part  of  the'  prosecution,  evidence  was  tendered  con- 
sisting of  a  medical  post-mortem  analysis  of  the  intestines,  heart,  &c.,  of  the  hus- 
band, and  two  sons  who  were  dead,  and  also  a  *medical  analysis  of  the  vomit  of  [*94] 
Benjamin,  showing  the  presence  of  arsenic  in  each  case.  Evidence  was  also  tendered 
that  all  the  parties  lived  together,  and  that  the  prisoner  cooked  the  victuals.  The 
evidence  was  objected  to,  but  Pollock,  C.  B.,  said  that  the  domestic  history  of  the 
family  during  the  period  that  the  four  deaths  occurred  was  receivable  in  evidence,  to 
show  that  during  that  time  arsenic  had  been  taken  by  four  members  of  it,  with  a 
view  to  enable  the  jury  to  determine  as  to  whether  such  taking  was  accidental  or  not. 
His  lordship  took  time  to  consider  whether  he  ought  to  reserve  the  point,  but  after 
consulting  Alderson,  B.,  and  Talfourd,  J.,  resolved  not  to  do  so,  and  the  prisoner  wa.s 
executed.  In  R.  v.  Roebuck,  25  L.  J.  M.  C.  51,  S.  0.  Dears.  &  B.  C.  C,  the 
prisoner  was  indicted  for  obtaining  money  from  a  pawnbroker  by  falsely  pretending 
that  a  chain  was  silver.  The  chain  was  of  a  very  inferior  metal,  and  evidence  was 
admitted,  apparently  without  objection,  that  twenty-six  chains  were  found  on  the 
prisoner,  and  that  these  were  of  similar  materials.  Evidence  was  also  admitted  that 
the  defendant,  a  few  days  after  the  occasion  in  question,  offered  a  similar  chain  to 
another  pawnbroker,  under  similar  circumstances.  This  was  objected  to,  and  the 
point,  with  other  poiftts,  reserved.  There  is  no  trace  of  any  discussion  on  this  point, 
or  any  allusion  to  it  in  the  judgment  of  the  court  in  any  of  the  reports ;  but  the 
conviction  was  affirmed.  The  prisoner  did  not  appear  by  counsel.  In  R.  v.  Holt,  9 
W.  R.  74,  the  prisoner  was  tried  for  obtaining  by  false  pretences  a  sum  of  money 
from  one  Hirst.  It  appeared  that  the  prisoner  was  employed  by  his  master  to  take 
orders  for  goods,  but  was  forbidden  to  receive  money.  On  the  30th  of  April  the 
prisoner  obtained  from  Hirst  the  sum  of  nine  shillings  and  sixpence,  in  payment  for 
goods  bought  by  Hirst  of  the  prisoner's  master,  and  which  sum  the  prisoner  falsely 
represented  that  he  had  authority  to  receive :  this  was  the  offence  charged  in  the 
indictment.  Evidence  was  also  tendered  that  within  a  week  after  the  30th  of  April 
the  defendant  obtained  from  another  customer  of  his  master  the  sum  of  eleven  shil- 
lings by  a  similar  false  representation.  The  evidence  was  objected  to,  but  received 
on  the  ground  that  it  showed  the  intent  of  the  prisoner  when  he  committed  the  act 
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charged  in  the  indictment,  and  the  question  was  reserved  for  the  consideration  of  the 
Court  of  Criminal  Appeal.  No  counsel  appeared  on  either  side,  and  no  reasons  are 
given  for  the  judgment;  but  the  conviction  was  quashed,  Erie,  J.,  merely  saying  that, 
upon  the  facts  stated  in  the  indictment,  the  court  thought  the  evidence  objected  to 
inadmissible. 

Perhaps  the  ground  upon  which  this  decision  proceeded  was  this  :  that  the  only 
shape  in  which  the  evidence  was  admissible,  if  at  all,  was  for  the  purpose  of  showing 
that  the  prisoner  knew  he  did  not  possess  the  authority  which  he  represented  himself 
to  have ;  and  it  may  have  been  thought  that  for  this  purpose  the  evidence  was  not 
relevant,  because  if  any  Land  firle  mistake  existed  upon  this  point,  it  would  operate 
in  one  case  as  well  as  another,  so  that  a  mere  repetition  of  the  act  would  not,  as  in 
many  other  cases,  add  anything  to  the  evidence  of  guilt,  though  it  might  seem  that 
this  is  rather  an  objection  to  the  weight  of  the  evidence  than  to  its  admissibility.  In 
R.  V.  Richardson,  2  F.  &  F.  343,  the  prisoner  was  indicted  for  embezzlement;  three 
acts  of  embezzlement  were  charged  in  the  indictment.  It  appeared  that  the  prison- 
er's duty  was  to  make  various  payments  on  account  of  his  employers,  and  to  keep 
[*95]  weekly  accounts  of  the  *money  so  expended.  The  sums  so  expended  were  cor- 
rectly entered,  but  in  casting  up  the  items  at  the  end  of  each  week,  the  totals  were 
made  to  exceed  the  real  amount  by  sums  varying  from  1/.  to  3Z.  The  prisoner,  in 
accounting  with  his  master,  took  credit  for  the  larger  sums.  For  the  prosecution,  in 
order  to  show  that  this  was  not  the  result  of  innocent  mistake  on  the  part  of  the 
prisoner,  evidence  was  tendered  that  in  numerous  weeks,  both  before  and  after  that 
charged  in  the  indictment,  similar  mistakes,  always  in  favor  of  the  prisoner,  had 
been  made.  This  evidence  was  objected  to,  but  Williams,  J.,  ruled  that  it  was  ad- 
missible, to  counteract  an  obvious  defence  on  the  part  of  the  prisoner,  and  he  said 
that  Pollock,  C.  B.,  entirely  agreed  with  him  on  the  point. 

Evidence  of  character.']  Evidence  of  character  is  admissible  for  the  prisoner,  who 
may  show,  by  general  evidence,  that  his  character  is  such  that  he  is  not  likely  to 
have  committed  the  offence  which  is  imputed  to  him.  He  can  only  support  that  part 
of  his  character  which  is  impeached,  and  only  by  general  evidence,  not  by  evidence 
of  his  conduct  on  particular  occasions.  The  proper  form  of  the  question  is,  "  From 
your  knowledge  of  the  prisoner,  does  he  bear  a  good  character  for  honesty,  human- 
ity," &o.,  as  the  case  may  be.(l) 

(1)  Good  character  is  evidence,  but  not  strong  in  favor  of  the  accused.  Commom^ealth  v.  Hardy,  2 
Mnss.  317  ;  Schaller  v.  The  State,  14  Missouri,  502  ;  McDaniel  v.  The  State,  8  Smedes  &  Marshall, 
4(J1  ;  Felix  v.  The  State,  18  Alabama,  720  ;  Cacemi  v.  The  People,  2  Smith,  501.  It  is  in  a  case  of 
doubt,  or  to  rebut  the  legal  presumption  arising  from  the  possession  of  stolen  articles,  that  evidence 
of  good  character  has  most  weight.  The  State  v.  Ford,  3  Strobhart,  517  ;  Epps  v.  The  State,  19  Geor- 
gia, 102.  There  are  cases  of  circumstantial  evidence,  where  the  testimony  adduced  for  and  against 
a  defendant  is  nearly  balanced,  in  which  a  good  character  may  be  very  important  to  a  man's  defence  ; 
a  stranger,  for  instance,  may  be  placed  under  circumstances  tending  to  render  him  suspected.  He 
may  show  that,  notwithstanding  these  suspicious  circumstances,  he  is  of  perfectly  good  character  in 
the  neighborhood  in  which  be  resides  and  where  he  is  known,  and  that  may  be  sufficient  to  exonerate 
him.  Commonwealth  v.  Webster,  5  Gushing,  295. 

The  prisoner's  character  cannot  be  put  in  issue  by  the  State,  unless  he  opens  the  door  by  giving 
testimony  to  it.  The  People  v.  White,  14  Wendell,  HI ;  The  Commonwealth  v.  Webster,  5  Cushing, 
296.  But  it  is  not  a  conclusion  of  law  that  from  his  silence  the  jury  are  to  believe  that  he  is  a 
man  of  bad  character.  The  State  v.  O'Neal,  7  Iredell,  261 ;  Aekley  v.  The  People,  9  Barbour,  609 ; 
The  People  v.  Bodine,  1  Dana,  282.  When  a  defendant  has,  of  his  own  accord,  put  his  character  in 
issue,  the  examination  may  extend  to  particular  facts.  The  Commonwealth  v.  Robinson,  Thaoker's 
Grim.  Gas.  230.  The  prosecution  may  give  evidence  of  bad  character  subsequent  to  the  time  of  the 
commission  of  the  offence  charged.  Evidence  of  a  bad  reputation  subsequently  acquired  may  indeed 
be  of  little  weight,  but  still  it  will  have  some  bearing,  as  commonly  the  descent  from  virtue  to  crime 
is  gradual.  The  Commonwealth  v.  Sacketl.  22  Pick.  394. 

On  a  trial  for  murder,  evidence  of  the  character  of  the  deceased  is  not  admissible,  except  irhere 
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Evidence  is  also,  in  all  cases,  admissible  to  show  that  an  opponent  witness  bears 
such  a  character  and  reputation  that  he  is  unworthy  of  belief.  But  it  is  not  allowed 
(with  the  exception  of  facts  which  go  to  prove  that  the  witness  is  not  an  impartial 
one,  see  p.  96)  to  prove  particular  facts  in  order  to  discredit  hiin.(l)  R  v.  Watson, 

the  killing  is  attended  by  circumstances  to  create  a  doubt  of  its  character.  Quesenberry  v.  The  State, 
3  Stewart,  308. 

In  a  prosecution  for  perjury,  proof  of  the  general  bad  character  of  the  defendant  for  truth  and 
veracity  would  be  inadmissible.  Dewit  v.  Greenfield,  5  Ohio,  227 ;  see  The  Commonwealth  v.  Hop- 
kins, 2  Dnna,  418  ;  Walker  v.  The  Commonwealth,  1  Leigh,  574. 

When  the  character  of  an  individual,  in  regard  to  any  particular  trait  or  ae  developed  under  pe- 
culiar circumstances  is  in  issue,  it  is  to  he  established  by  evidence  of  general  reputation,  and  not  by 
positive  evidence  of  general  bad  conduct.    Keener  v.  The  State,  18  Georgia,  194. 

Omission  to  offer  testimony  to  a  prisoner's  good  character  does  not  authorize  either  the  inference 
that  it  is  bad  or  an  argument  to  that  effect.    The  State  v.  TJphara,  38  Mijine,  261. 

When  a  particular  trait  6f  character  is  in  issue,  evidence  of  character  must  be  restricted  to  that 
trait.    The  State  v.  Dalton,  27  Missouri,  13  ;  The  People  v.  Josephs,  7  California,  129. 

To  authorize  a  witness  to  testify  to  the  general  character  of  a  person  in  respect  to  his  habits,  he 
should  first  state  that  he  is  acquainted  with  that  person's  general  character  in  the  particular  to 
which  he  deposes;  but  if  his  testimony  shows  that  fact,  whether  brought  out  on  preliminary  exami- 
nation or  examination  in  chief,  it  will  be  sufficient.    Blam  v.  The  State,  25  Alabama,  63. 

G-ood  character  in  a  clear  case  will  be  of  no  avail.  Freeland's  Case,  1  Rogers's  Kec.  82 ;  People  v. 
Kirby,  1  Wheeler's  C.  C.  64;  The  State  v.  Wells,  1  Coxe,  424;  Commonwealth  v.  Hardy,  2  Mass. 
317.  It  is  in  case  of  doubtful  facts,  or  to  rebut  the  legal  presumption  of  guilt  arising  from  the  pos- 
session of  stolen  articles,  that  a  good  character  proved  in  court  is  of  most  effect.  State  v.  Ford,  3 
Strobhart,  517. 

If,  on  the  trial  of  an  indictment,  the  defendant  introduces  evidence  of  his  good  character  prior  to 
the  alleged  commission  of  the  crime  charged,  it  is  competent  to  the  government  to  prove  that  subse- 
quently to  that  time  his  character  had  been  bad.  The  Commonwealth  v.  Sackett,  22  Pick.  394. 

(1)  Jackson  v.  Osborn,  2  Wend.  655  ;  Commonwealth  v.  Moore,  2  Dana,  402 ;  Rixey  v.  Bayse,  4 
Leigh,  330  ;  'Wihe  v.  Lightner,  11  Serg.  &  Rawle,  198  ;  Swift's  Evidence,  143, 

When  character  is  put  in  issue,  evidence  of  particular  facts  may  be  admitted,  but  not  where  it 
comes  in  collaterally.  Commonwealth  v.  Moore,  2  Dana,  402  ;  see  Sachet  v.  May,  3  Id.  80. 

To  discredit  a  witness,  it  may  be  asked,  whether  he  is  not  a  man  of  bad  moral  character.  State  v. 
Stallings,  2  Hayw.  300;  Hume  v,  Scott,  3  Marsh.  261.  Contra,  Skillinger  v.  Howell,  5  Halst.  309. 
If  such  question  be  asked,  the  impeaching  witness  may  be  cross-examined  as  to  his  character  for 
veracity.  Noel  v.  Dickey,  3  Bibb,  268 ;  see  Mobely  v.  Hamit,  1  Marsh.  591  ;  Eimmel  v.  Kimmel,  3 
Serg.  &,  Rawle,  336. 

The  character  for  veracity  of  a  female  witness  cannot  be  impeached  by  evidence  of  her  general 
character  for  chastity.  Gilchri-st  v.  McKee,  4  Watts,  380  ;  Jackson  v.  Lewis,  13  Johns.  504 ;  Com- 
monwealth V.  Moore,  3  Pick.  194;  see  Commonwealth  v.  Murphy,  14  Mass.  387;  Sword  v.  Nester,  3 
Dana,  453;  2  Starkie'e  Ev.,  new  ed.  216,  n.  1. 

The  credit  of  a  witness  may  be  impeached  by  showing  that  he  was  intoxicated  at  the  time  the  events 
happened  to  which  he  testifies  :  Tattle  v.  Russel,  2  Day,  2fll  ;  Fleming  v.  The  State,  5  Humphreys, 
564 ;  though  general  character  for  intemperance  is  inadmissible.  Brindle  v.  Mollvaine,  10  Serg.  & 
Rawle,  282. 

Neighborhood  is  coextensive  with  intercourse.  It  is  not  necessary  that  the  character  testified  to 
should  be  proved  to  be  that  of  the  place  where  he  resides.  Chess  v.  Chess,  1  Penna.  Rep.  32. 

A  party  calling  a  witness  as  to  character  is  confined  to  general  questions,  but  the  opposite  party 
may  ask  particulars.  People  v.  De  Graff,  1  Wheeler's  C.  C.  205  ;  People  v,  Clark,  Ibid.  295. 

A  witness  who  is  introduced  to  prove  that  another  witness  is  unworthy  of  credit,  should  be  examined 
as  to  the  general  character  of  such  witness  for  truth  and  veracity.  The  proper  inquiry  is,  whether 
the  witness  knows  the  general  character  of  the  witness  attempted  to  be  impeached,  and  if  so,  what 
is  his  general  reputation  for  truth.  On  the  cross-examination  the  inquiry  should  be  limited  to  the 
witness's  opportunity  for  knowing  the  character  of  such  witness  ;  for  how  long  a  time,  and  how  gene- 
rally such  unfavorable  reports  have  prevailed,  and  from  what  sources  they  have  been  derived.  It  is 
not  allowable  to  inquire  of  the  impeacher  whether  he  would  believe  the  witness  attempted  to  be  im- 
peached on  oath.  Phillips  v.  Kingsfield,  19  Maine,  376. 

A  witness  who  is  introduced  for  the  purpose  of  discrediting  another  witness  in  the  cause,  must  pro- 
fess to  know  the  general  reputation  of  the  witness  sought  to  be  discredited,  before  he  can  be  heard  to 
speak  of  his  own  opinions  or  of  the  opinions  of  others,  as  to  the  reliance  to  be  placed  on  the  testi- 
mony of  the  impeached  witness.  The  State  v.  Parks,  3  Iredell,  N.  C.  Law  Rep.  296;  The  State  v 
O'Neal,  4  Ibid.  88. 

When  testimony  is  offered  to  impeach  the  general  character  of  a  witness  for  truth,  the  inquiries 
are  not  limited  to  the  character  of  the  witness  prior  to  the  suit,  but  extend  to  the  time  of  the  exam- 
ination of  the  witness.  The  State  v.  Howard,  9  N.  Hamp.  486.  The  proper  inquiries  are,  what  is  the 
general  reputation  of  the  witness  as  to  truth,  and  whether,  from  general  reputation,  the  person  testi- 
fying would  believe  such  witness  under  oath  as  soon  as  men  in  general.  Ibid. 

When  a  witness  is  sought  to  be  impeached  on  the  ground  of  his  bad  character,  and  the  persons 
called  for  that  piJrpose  testify  that  they  are  acquainted  with  his  general  character,  they  may  then  be 
aekedwhether,  from  such  general  character,  they  would  believe  the  witness  on  oath  ;  and  this,  though 
they  expresslv  disclaim  all  knowledge  of  the  witness's  character  for  truth  and  veracity.  Johnson  v. 
The  People,  3  Hill,  178. 

On  oroBS-examination,  inquiries  as  to  the  means  of  knowledge  of  the  character  of  the  witness,  the 
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2  Stark.  N.  P.  C.  152;  R.  v.  Layer,  14  How.  St.  Tr.  285.  The  proper  question  is, 
"  Prom  your  knowledge  of  his  general  character,  would  you  believe  him  on  his  oath  ?" 

origin  of  reports  against  him,  how  generally  such  reports  have  prevailed,  and  from  whom  and  when 
he  heard  them,  are  admissible.  The  State  v.  Howard,  9  N.  Hamp.  485. 

After  an  equal  number  of  witnesses  have  been  sworn  on  each  side,  in  the  impeaching  or  supporting 
the  character  of  a  party  or  witness,  it  is  in  the  discretion  of  the  presiding  judge  whether  a  greater 
number  of  witnesses  shall  be  examined.  Bissell  f.  Cornell,  24  Wend.  354  j  Bunnell  t.  Butler,  23 
Conn.  66. 

When  a  witness  called  to  impeach  the  character  for  veracity  of  another  witness,  who  had  given  ma- 
terial testimony,  swore  that  the  character  of  the  last-mentioned  witness  was  not  on  a  par  with  that 
of  mankind  in  general,  he  was  asked,  on  cross-examination,  what  individual  he  had  beard  speak 
against  the  character  of  that  witness,  it  was  held  thot  this  question  was  a  proper  one.  Weeks  v.  Hall, 
19  Conn.  376. 

When  a  witness  is  impeached  on  the  ground  of  had  character,  evidence  may  be  given  of  previous 
statements  made  by  the  witness,  consistent  with  his  testimony  on  the  trial.  The  State  v.  Dove,  10 
Iredell,  469  ;  The  State  v.  Dennis,  32  Vermont,  168. 

When  the  character  of  a  witness  is  impeached,  the  State  may  introduce  testimony  to  show  that  the 
facts  to  which  the  impeached  witness  testified  are  true.  John  v.  The  State,  16  Georgia,  200. 

When  the  credibility  of  a  witness  has  been  attacked  from  the  nature  of  his  evidence,  from  his  situ- 
ation, from  bad  character,  from  proof  of  previous  inconsistent  statements,  or  from  imputations  di- 
rected against  him  on  cross-examination,  the  party  introducing  him  may  prove  other  consistent  state- 
ments for  the  purpose  of  corroborating  him.  March  v   Harrell,  1  Jones's  Law,  N.  C.  329. 

As  a  general  rule,  it  is  not  competent  in  support  of  the  testimony  of  a  witness  to  prove  that  he  has 
made  declarations  out  of  court  corresponding  with  his  testimony  in  court.  The  People  v.  Finnegan, 
1  Parker's  Crim.  Rep.  147.  But  such  testimony  was  allowed  where  the  witness,  on  cross-examination, 
had  been  asked  questions  tending  to  discredit  his  testimony.  The  State  v.  De  Wolf,  8  Conn.  93  j  Car- 
ter V.  The  People,  2  Hill,  317. 

So  where  the  witness  is  impeached  on  the  ground  of  bad  character.  The  State  v.  Dove,  10  Iredell, 
469. 

In  a  prosecution  for  rape,  statements  made  by  the  prosecutrix,  immediately  after  the  transaction, 
may  be  given  in  evidence  to  corroborate  her.  Laughlin  v.  The  State,  18  Ohio,  99;  Johnson  v.  The 
State,  17  Ohio,  593. 

Testimony  to  support  the  character  of  a  witness  cannot  be  given  in  evidence,  unless  the  credibility 
of  the  witness  is  impeached.  Colt  v.  The  People,  1  Parker's  Crim.  Kep.  611.  A  witness  called  to 
sustain  the  character  of  an  impeached  witness,  testifying  that  he  has  known  him  for  a  number  of 
years,  and  that  he  knows  his  associates,  but  is  not  acquainted  with  bis  general  character  for  truth 
and  veracity,  will  be  allowed  to  testify  that  he  would  believe  him  on  his  oath.  The  People  v.  Davis, 
21  Wendell, '309. 

On  the  trial  of  a  prisoner  for  rape,  evidence  of  the  good  charnoter  of  the  prosecutrix  is  admissible 
by  way  of  confirming  her  credibility.  Turney  v.  The  State,  8  Smedes  &  Marshall,  104  ;  The  State  v. 
De  Wolf,  8  Conn.  93. 

On  the  trial  of  an  indictment  for  adultery,  if  one  act  of  adultery,  committed  by  the  defendant  with 
the  woman  named  in  the  indictment,  is  proved  by  the  testimony  of  a  witness  whose  credit  is  im- 
peached, other  instances  of  improper  familiarity  jbetween  the  defendant  and  the  same  woman,  not 
long  before,  may  be  given  in  evidence  to  corroborate  the  witness.  Commonwealth  v.  Merriam,  14 
Pickering,  418. 

It  is  not  necessary  that  a  man's  character  should  have  been  matter  of  discussion  amongst  his  neigh- 
bors to  enable  a  witness  to  speak  of  his  reputation  for  truth.  Crabtree  v.  Rile,  2 1  Illinois,  180  :  Boon 
V.  Weathered,  23  Texas,  675. 

Witnesses  in  his  neighborhood  acquainted  with  the  character  of  the  impeached  witness,  although 
they  had  never  heard  anything  for  or  against  his  veracity,  may  testify  that  they  would  believe  him 
on  oath.  Taylor  v.  Smith,  16  Georgia,  7. 

A  witness  called  to  impeach  the  character  of  another  witness  should  be  asked,  in  the  first  instance, 
whether  he  has  the  means  of  knowing  the  general  character  of  the  witness  impeached.  The  State  v. 
O'Neal,  4  Iredell,  88.  The  questions  are  not  confined  to  the  character  of  the  witness  prior  to  the 
suit,  but  extend  to  the  time  of  the  examination.  The  State  v.  Howard,  9  N.  Hamp.  485.  The  proper 
inquiries  are,  what  is  the  general  reputation  of  the  witness  as  to  truth,  and  whether,  from  such  gene- 
ral reputation,  the  person  giving  testimony  would  believe  such  witness  under  oath.  Ibid. 

The  general  character  of  a  witness,  at  his  place  of  business,  cannot  be  shown  by  evidence  of  what 
rumor  said  of  it  before  he  came  to  that  place.    Campbell  v.  The  State.  23  Alabama,  44. 

As  to  the  proper  mode  of  inquiry  in  impeaching  the  character  of  a  witness  :  The  State  v.  Randolph, 

24  Conn.  363  ;  Hooper  v.  Moore,  3  Jones's  Law.  428  ;  Wilson  v.  The  State,  3  Wisconsin,  798  ;  Stokes 
V.  The  State,  18  Georgia,  17;  Holmes  v.  Statelor,  17  Illinois,  453  ;  Teese  v.  Huntingdon,  23  Howard 
(U.  S.),  2;  Pierce  v.  Newton,  13  Gray,  528;  Mash  v.  The  State,  36  Mississippi,  77  ;  Macdonald  v. 
Garrison,  2  Hilton  (N.  Y.),  610  ;  Boon  v.  Weathered,  23  Texas,  675  ;  Crabtree  v.  Rile,  21  Illinois,  180  ; 
Gilliam  v.  The  State,  1  Head,  38;  Henderson  v.  Hayne,  2  Metcalfe  (Ky.),  342;  Eason  v.  Chapman. 
21  Illinois,  33;  The  State  v.  Sater,  8  Clarke,  420  ;  Boswell  v.  Blackman,  12  Georgia  591  ;  Kelley  v. 
Proctor,  41  N.  Hamp.  139  ;  Long  v.  Morrison,  14  Indiana,  695  ;  Cook  v.  Hunt,  24  Illinois,  635  ; 
Wright  V.  Paige,  36  Barbour,  438;  Wilson  v.  The  State,  16  Indiana,  392;  Crabtree  v.  Hagenbaugh, 

25  Illinois,  2.33;  Shaw  v.  Emery,  42  Maine.  59;   Ward  v.  The  State,  28  Alabama,  53  ;  Thurman  v 
Virgin,  18  B.  Mon.  785;   Craig  v.  Ohio,  6  Ohio  (N.  S.),  606;  Ruche  v.  Beaty,  3  Indiana,  70  ;  Web- 
ber v.  Hanke,  4  Michigan,  198  ;  Willard  v.  Goodenough,  30  Vermont,  393  ;  Pleasant  v.  The  State, 
16  Arkansas,  624. 

A  party  cannot  give  evidence  to  confirm  the  good  character  of  a  witness,  unless  his  general  char- 
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Mawson  V.  Hartsink,  4  Esp.  102,  per  Lord  Ellenborough,  C.  J.  But  the  person  who 
calls  a  witness  is  always  supposed  to  put  him  forward  as  a  person  worthy  of  belief;  he 
cannot,  therefore,  if  his  testimony  should  turn  out  unfavorably,  or  even  if  the  witness 
should  assume  a  position  of  hostility,  give  general  evidence  to  discredit  him.  Bull, 
N.  P.  297.  How  far  a  party  may  contradict  his  own  witness,  we  shall  see  presently, 
p.  96.(1)     And  if  the  character  of  any  witness  for  credibility  be  impeached,  either 

acter  had  been  previously  impugned  by  the  other  party.  Braddee  v.  Brownfield,  9  Watts,  124  ;  Werte 
V.  May,  9  Harris,  274. 

When,  on  the  trial  of  an  indictment,  a  material  witness  for  the  prisoner,  on  his  cross-examination 
by  the  counsel  for  the  prosecution,  admitted  that  he  had  been  complained  of  and  bound  over  upon  a 
charge  of  passing  counterfeit  money  :  keld,  that  in  answer  the  prisoner  was  entitled  to  give  evidence 
of  the  witness's  good  character  for  truth.  Carter  v.  The  People,  2  Hill,  317. 

An  admission  by  a  witness  that  he  had  been  prosecuted,  but  not  tried  for  perjury,  does  not  author- 
ize the  party  calling  him  to  give  evidence  of  his  general  good  character.  The  People  v.  Gay,  1  Par- 
ker, C.  R.  308. 

On  the  trial  of  an  indictment  for  rape,  alleged  to  have  been  committed  on  board  a  vessel,  the 
prisoner  attempted  to  discredit  the  testimony  of  the  complainant ;  1.  By  showing,  on  cross-examina- 
tion, that  her  story  was  improbable  in  itself.  2.  By  disproving  some  of  the  facts  to  which  she  testi- 
fied. 3.  By  evidence  that  her  conduct,  while  on  board  the  vessel  and  afterwards,  was  inconsistent 
with  the  idea  of  the  offence  having  been  committed  ;  and  4.  By  calling  witnesses  to  show  that  the 
account  which  she  had  given  of  the  matter  out  of  court  did  not  correspond  with  the  statements  under 
oath  :  /teld,  evidence  of  her  good  character  inadmissible  in  reply.    The  People  v.  Hulsa,  3  Hill,  309. 

Proof  of  contradictory  statements  will  not  warrant  admission  of  character.  Frost  v.  McCargar,  29 
Barbour,  617;  Chapman  v.  Cooley,  12  Richardson's  Law,  654;  Vance  v.  Vance,  2  Metcalfe  (Ky.), 
581  ;  Newton  v.  Jackson,  23  Alabama,  335.  Contra,  Burrel  v.  The  State,  18  Texas,  713 ;  Stamper 
V.  Griffin,  12  Georgia,  450. 

The  testimony  of  a  witness,  upon  cross-examination,  that  he  had  been  tried  for  a  crime  in  another 
State,  and  acquitted,  does  not  authorize  the  party  calling  him  to  introduce  evidence  of  his  general 
character.  Harrington  v.  Lincoln,  4  Gray,  563.  Nor  will  evidence  tending  to  contradict  him.  Hay- 
wood v.  Reed,  Ibid.  574. 

An  attempt  to  impeach  a  witness  by  asking  another  witness  what  was  his  character  for  truth,  war- 
rants the  introduction  of  evidence  to  support  his  character,  though  the  answer  to  the  question  was 
that  his  character  was  good.  The  Commonwealth  v.  Ingraham,  7  Gray,  46. 

When  a  witness,  on  cross-examination,  admitted  that  he  had  been  bound  over  for  perjury :  held,  that 
it  did  not  let  in  evidence  to  sustain  his  general  character.  The  People  v.  Gay,  3  Selden,  378. 

(1)  Lawrence  v.  Barker,  5  Wend.  301  ;  Jackson  v.  Varick,  7  Cowen,  238;  De  Lisle  v.  Priestman, 
1  Browne,  176  ;  Cowder  v.  Reynolds,  12  Serg.  &  Rawle,  281 ;  Queen  v.  The  State,  5  Har.  &  J.  232 ; 
Perry  V.  Massey,  1  Bailey,  32;  Winslow  v.  Mosely,  2  Stewart,  137;  Webster  v.  Lee,  5  Mass.  334; 
Steinback  v.  Columbian  Ins.  Co.,  2  Caines,  129  ;  Stockton  v.  Dernutt,  7  Watts,  39, 

But  an  attesting  witness  is  a  witness  of  the  law,  and  may  be  discredited  by  any  one  who  examines 
him.  Crowell  v.  Kirk,  3  Devereux,  355 ;  see  Jackson  v.  Varick,  7  Cowen,  238.  Contra,  Whitaker 
V.  Salisbury,  15  Pick.  5.34;  Patterson  v.  Schenek,  3  Green,  434  ;  Booker  v.  Bowles,  2  Blackf.  90. 

It  has  been  held  in  North  Carolina,  that  the  Attorney- General  may  produce  evidence  to  discredit 
a  witness  for  the  Commonwealth.  State  v.  Morris,  1  Hayw.  438.  But  see  Brown's  Case,  2  Rogers's 
Rec.  151,  and  Queen  v.  The  State,  6  Har.  &  J.  232. 

A  witness  subpoenaed  by  the  plaintiff,  but  not  examined  by  him,  but  by  defendant,  may  be  im- 
peached by  the  plaintifT.  Beebe  v.  Sinker,  2  Root,  160  ;  The  Commonwealth  v.  Boyer,  2  Wheeler's 
C.  C.  151. 

Although  a  party  calling  a  witness  shall  not  be  allowed  to  impeach  his  general  character,  yet  he  may 
show  that  he  has  told  a  different  story  at  another  time.  Cowder  v.  Reynolds,  12  Serg.  &  Rawle   281. 

But  a  party  cannot,  after  examining  a  witness,  give  in  evidence  his" former  testimony  and  declara- 
tions ostensibly  to  discredit  him,  but,  in  truth,  to  operate  as  independent  evidence.  Smith  v  Price 
8  Watts,  447.  '  ' 

Where  a  witness  gives  evidence  against  the  party  calling  him,  and  is  an  unwilling  witness,  or  in 
the  interest  of  the  opposite  party,  he  may  be  asked  by  the  party  calling  him,  at  the  discretion'of  the 
court,  whether  he  has  not,  on  a  former  occasion,  given  different  testimony  as  to  a  particular  fact. 
Bank  Northern  Liberties  v.  Davis,  6  Watts  &  Serg.  285. 

A  party  may  prove  the  fact  to  be  different  from  what  one  of  his  own  witnesses  has  stated  it  to  be 
That  is  not  discrediting  his  witness.   Spencer  v.  White,  1  Iredell's  N.  C.  Rep.  236. 

The  rule  that  a  party  cannot  discredit  his  own  witness  by  proving  that  he  had  made  contradictory 
statements  at  other  times,  does  not  apply  to  those  oases  where  the  p.arty  is  under  the  necessity  of  call- 
ing the  subscribing  witness  to  an  instrument.    Dennett  v.  Dow,  17  Maine,  19. 

A  party  cannot  discredit  his  own  witness  or  show  his  incompetency,  though  he  may  call  other  wit- 
nesses to  contradict  him  as  to  a  fact  material  to  the  issue,  in  order  to  show  how  the  fact  reallv  is 
Franklin  Bank  v.  Steam  Nav.  Co.,  11  Gill  &  Johns.  28. 

A  party  cannot  be  allowed  to  insist  that  his  own  witness  is  not  to  be  believed.  He  has  the  right,  if 
surprised  by  his  testimony,  to  show  by  other  witnesses  that  the  facts  testified  to  are  otherwise.  But 
he  cannot  impeach  him  directly  or  indirectly.  Hunt  v.  Fish,  4  Barbour,  324 ;  Burkhalter  v.  Ed- 
wards, 16  Georgia,  593. 

A  party  cannot  impeach  his  own  witness  by  proof  of  statements  contradictory  to  his  evidence  in 
court,  although  he  may  prove  a  fact  to  be  otherwise  than  his  own  witness  states  it.   The  Common- 
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by  direct  evidence  or  upon  cross-examination,  his  testimony  may  bd  supported  by 
general  evidence  that  his  character  is  such  that  he  is  worthy  of  credit. 

These  are  the  only  cases  in  which  evidence  of  character  can  be  given  in  Chief;  as 
to  the  cross-examination  of  witnesses  upon  their  character,  see  tit.  Practice. 

Evidence  used  for  the  purpose  of  contradiction  only.]  Any  fact  material  to  the 
issue,  which  has  been  proved  by  one  side,  may  be  contradicted  by  the  other.  The 
only  fact  material  to  the  issue,  with  reference  to  which  there  is  any  peculiarity  in 
this  respect,  is  the  credibility  of  a  witness.  As  has  already  been  said,  that  is  a  point 
upon  which  a  witness  may  be  impeached  by  direct  evidence,  showing  yenerully  his 
want  of  credibility;  and,  as  we  shall  hereafter  see,  a  witness  may  also  be  cross-ex- 
amined as  to  particular  facts  which  go  to  discredit  him.  But  whether  it  be  to  con- 
tradict the  direct  evidence  which  impeaches  the  witness's  credit,  or  to  contradict  the 
suggestions  thrown  out  by  the  line  of  cross-examination,  it  is  clear  that,  in  order  to 
reinstate  the  witness,  no  evidence  can  be  used  but  general  evidence  that  he  is  worthy 
[*96]  >of  credit,  *in  the  same  way  as  he  may  be  impeached  by  general  evidence  that 
he  is  not  so. 

In  a  precisely  similar  manner,  if  a  witness,  on  cross-examination,  refuses  to  admit 
facts  which  damage  his  credit,  he  cannot  be  contradicted  on  these  points,  if  they  are 
not  otherwise  material  to  the  issue.  Spenceley  v.  De  Willott,  7  East,  108;  R.  v.  Yew- 
ing,  2  Campb.  638.(1) 


wealth  V.  Starkweather,  10  Cushing,  59  ;  Brolley  v.  Lapham,  13  &ray,  294  j  Champ  v.  The  Common- 
wealth, 2  Metcalfe  (Ky.),  17. 

Party  cannot  discredit  his  own  witness  by  asking  him  if  he  had  not  made  contradictory  statements. 
Sanchie  v.  The  People,  8  Smith,  147. 

The  State  cannot  impeach  her  own  witness.    Qainn  v.  The  State,  14  Indiana,  589. 

Proof  that  a  witness  had  made  material  false  statements,  which  are  relied  on  as  proving  him  un- 
worthy of  credit,  will  not  authorize  the  pa.rty  calling  him  to  introduce  evidence  of  his  general  repu- 
tation for  truth     Brown  v.  Mooers,  6  Gray,  451. 

(1)  Ware  v.  Ware,  8  Greenl.  42  ;  Atwood  v.  Pelton,  7  Conn.  66  ;  The  State  v.  Alexander,  1  Eep. 

Const.  Ct.  171.     Cross-examination  to  irrelevant  matter  will  not  bring  it  into  issue.   Griffith  v.  Eshle- 

/  man,  4  Watts,  51;    Page  v.  Hemans,  14  Maine,  478;    Goodhand  v.  Benton,  6  Gill.  iSe  Johns.  481; 

Williams  v:  The  State,  Wright  (Ohio),  42  ;  Smith  v.  Drew,  .3  Whart.  154;  Norton  t.  Valentine,  15 

Maine,  36  ;  see  The  People  v.  Byrd,  1  Wheeler's  0.  C.  242. 

A  witness  may  be  cross-examined  as  to  any  collateral  fact,  which  has  any  tendency  to  test  either 
his  accuracy  or  veracity,  but  the  party  must  be  bound  by  the  answers  of  the  witness,  and  cannot 
adduce  proof  in  contradiction  of  such  answers.  And  if.  in  the  course  of  the  trial,  testimony  is  given- 
without  objection  tending  to  contradict  such  answers,  it  is  not  even  then  competent  for  the  party 
offering  the  first  witness  to  give  independent  proof  tending  to  corroborate  the  witness  as  to  these 
collateral  matters.  Stevens  v.  Beach,  2  Verm.  585. 

In  respect  to  collateral  matters  drawn  out  by  cross-examination,  the  answers  of  the  witness  are  in 
general  to  be  regarded  as  conclusive.  The  exception  to  this  rule  is,  when  the  cross-examination  is 
as  to  matters  which,  though  collateral,  tend  to  show  the  temper,  disposition,  or  conduct  of  the  witness 
towards  the  cause  or  the  parties.  The  answers  of  the  witness  as  to  these  matters  may  be  contradicted. 
The  State  v.  Patterson,  2  Iredell,  N.  Car.  Rep.  .346. 

A  witness  cannot  be  cross-examined  on  immaterial  matters  in  order  to  contradict  him  and  Impeach 
his  credibility.  Rosenbaum  v.  The  State,  33  Alabama,  354;  Blakey  v.  Blakey,  Ibid.  611 ;  Seavy  v. 
Dearborn,  19  N.  Hamp.  361;  Cornelius  v.  The  Commonwealth,  16  B.  Monr.  539;  The  State  v. 
Thibeau,  30  Vermont,  100  ;  Hersom  v.  Henderson,  3  Foster,  498  ;  Morgan  v.  Frees,  15  Bai'bour,  362  ; 
Mitchum  v.  The  State,  11  Georgia,  615  ;  Orten  v.  Jewitt,  23  Alabama,  662;  Powers  v.  Leach,  26 
Vermont,  270  ;  Winter  v.  Meeker,  25  Conn.  466  ;  Cokely  v.  The  State,  4  Iowa,  477  ;  Scale  v.  Cham- 
bliss,  35  Alabama,  19  ;  The  People  v.  MoGinnis,  1  Parker's  Crim.  Rep.  387.  It  is  not  collateral  but 
^relevant  to  the  main  issue  to  inquire  into  the  motives  of  a  witness,  and  a  party  who  examines  him  in 
regard  to  them  is  not  bound  by  his  answers,  but  may  contradict  him.  The  People  v.  Austin,  1  Parker's 
Crim.  Con  164;  Newoomb  v.  The  State,  37  Mississippi,  383;  Bersoh  v.  The  State,  13 -Indiana,  434; 
Collins  V.  Stephenson,  5  Gray,  438. 

A  witness  may  be  cross-examined  as  to  prioj-  conversations  with  third  persons  which  tend  to  show 
ill  will  on  his  part  towards  the  party  against  whom  he  is  called,  both  for  the  purpose  of  affecting  his 
credibility  and  also  of  laying  the  foundation  for  the  contradiction  of  his  testimony.  Powell  v.  Martin 
10  Iowa,  668. 

A  witness  must  be  inquired  of  as  to  time,  place,  and  person,  before  he  can  be  impeached  by  calling 
witnesses  to  contradict  him.  Wright  v.  Hicks,  15  Georgia,  160. 

Before  a  witness  can  be  contradicted  by  his  own  statements  made  out  of  court  his  attention  iu«st 
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The  two  last-mentioned  rules  are  founded  on  the  necessity  which  exists  of  putting 
some  limit  on  the  extent  to  which  an  inquiry  may  he  carried,  without  which  proceed- 
ings might  be  spun  out  to  an  interminable  length. 

If  a  prisoner  calls  witnesses  to  character,  these  may  be  contradicted  by  other  wit- 
nesses, but  particular  facts  cannot  be  now  inquired  into.  There  was  formerly  an  ex- 
ception to  this,  contained  in  the  14  &  15  Vict.  c.  19,  s.  9  {infra,  tit.  "  Practice  "), 
which,  while  it  prevented  the  previous  conviction  of  the  prisoner  being  inquired  into 
at  the  same  time  as  the  subsequent  offence,  made  special  provision  that  it  might  be 
given  in  evidence  in  answer  to  witnesses  to  character.  This  statute  is  rej)ealed  by 
the  24  &  25  Vict.  c.  95,  and  is  only  re-enacted  in  larceny  and  similar  offences  by  24 
&  25  Viet.  c.  96,  s.  116;  and  in  coining  offences  by  24  &  25  Vict.  c.  97,  s.  37.  In- 
asmuch as  in  other  cases  the  previous  offence  may  be  inquired  into  at  the  same  time 

be  specially  called  to  them ;  it  is  rot  eoough  to  ask  a  general  question  without  naming  the  person.  The 
State  V.  Marler,  2  Alabama,  43  ;  Brown  v.  Kimball,  25  Wend.  269  ;  Joy  v.  The  State,  U  Indiana.  139  ; 
Cook  V.  Hunt,  24  Illinois,  535  ;  Baker  T.  Joseph,  16  California,  173  ;  Mendenhall  v.  Banks,  16  Indi- 
ana, 284;  Judy  v.  Johnpon,  Ibid.  371  ;  Morrison  v.  Myers,  11  Iowa,  538  ;  Evertson  v.  Carpenter,  17 
Wend.  419  |  Stewart  v.  Chadwiok,  8  Clarke,  463  ;  Vatton  v.  Natioal,  6  Smith,  32  j  The  State  v.  Davis, 
29  Missouri,  391 ;  Ketehingman  v.  The  State,  6  Wisconsin,  426  ;  Sutton  v.  Reagan  et  al.,  5  Blaokf. 
217  ;  Unis  V.  Charlton'«  Adm.,  12  Grattan,  484;  Atkins  v.  The  State,  16  Arkansas,  568  ;  Vatton  v. 
Natioal,  22  Barbour,  9;  Budlong  v.  Van  Nostrand,  24  Barbour,  25;  Hooper  v.  Moore,  3  Jones's 
Law,  428  ;  Stacey  v.  Graham,  4  Kernan,  492  ;  Bryan  v.  Walter,  14  Georgia,  485  ;  Smith  v.  The 
People.  2  Michigan,  415  ;  Conrad  v.  Griffey,  16  Howard,  U.  S.  38;  The  People  v.  Austin,  1  Parker 
C.  R.  154;  Barb.  v.  Steam  Navigation  Co.,  11  Gill  &,  Johns.  28.  Contra,  Gould  v.  Norfolk  Lead 
Co.,  9  Cashing,  338  ;  The  Commonwealth  v.  Hawkins,  3  Gray,  463  ;  Howland  v.  Conway,  1  Abbott 
Admiralty,  281 ;   Cook  v.  Brown,  3  N.  Hamp.  460  ;  Hedge  v.  Clapp,  22  Conn.  262. 

A  witness  may,  in  the  discretion  of  the  judge,  be  recalled  and  examined  in  a  leading  manner  to 
contradict  a  witness  introduced  to  attack  his  credit.  Thom.asson  v.  The  State,  22  Georgia,  499. 

■  When  there  is  a  dispute  as  to  localities,  a  diagram  which  is  drawn  in  accordance  with  the  testimony 
of  the  witness,  may  be  given  to  the  jury  without  having  been  first  exhibited  to  the  witness  whose 
testimony  it  contradicts.  Bishop  v.  The  State,  9  Georgia,  121. 

A  witness  may  be  impeached  by  showing  that  he  has  made  contradictory  statements,  although  his 
denial  of  such  statements  is  not  positive,  but  merely  that  be  does  not  remember  them.  Nute  v.  Nate, 
41  N.  Hamp.  60  ;  Ray  v.  Bell,  24  Illinois,  444.     Contra,  Mendenhall  v.  Bank,  16  Indiana,  284. 

The  examination  of  a  witness  before  the  committing  magistrate,  if  his  presence  can  be  obtained,  is 
not  admissible,  but  when  he  has  been  examined  it  may  be  used  to  contradict  him.  The  State  v.  Mc- 
Leod,  1  Hawks,  .344  ;  Oliver  v.  The  State,  6  Howard,  14. 

On  a  trial  for  murder,  the  deposition  of  a  witness  given  before  the  inquest,  taken  down  at  the  time 
by  the  coroner,  and  read  to  and  signed  by  the  witness,  may  be  introduced  to  contradict  him. 
Wormeley  v.  The  Commonwealth,  10  Grattan  658. 

Where  the  credit  of  a  witness  is  attacked  by  proving  former  statements  contradictory  to  his  state- 
ments in  court,  it  is  competent  in  his  support,  to  show  statements  made  at  other  times  and  places 
consistent  therewith.  Dorsett  v.  Miller,  3  .Sneed,  72.  Co?jtra,  Smith  v.  Stickney,  17  Barbour, 
489  ;  The  People  v.  Finnegan,  1  Parker  C.  R.  147 ;  Lamb  v.  Stewart,  2  Ohio,  230  ;  Stable  v.  Spohn, 
8  Serg.  &  Rawle,  317.  A  witness  may  object  to  answer  as  to  what  he  testified  on  a  former  trial. 
Mitchell  V.  Hinman,  8  Wend.  667. 

That  the  contradictory  statements  of  a  witness  cannot  be  met  by  proof  of  others  agreeing  with  his 
testimony,  see  Ware  v.  Ware,  8  Greenl.  82  ;  Jackson  v.  Etz,  5  Cowen,  314  ;  Munson  v.  Hastings,  12 
Verm.  346.  The  contrary  doctrine  is  held  in  Johnson  v.  Patterson,  2  Hawks.  183  ;  Cook  v.  Curtiss, 
6  Har.  &  J.  93  ;  Henderson  v.  Jones,  10  Serg.  &  Rawle,  322  ;  Coffin  v.  Anderson,  4  Blackf.  395.  A 
witness  whose  credit  has  been  impeached  by  evidence  of  contradictory  statements  cannot  be  sustained 
by  proof  of  good  character.  Russell  v.  Coffin,  8  Pick.  143  ;  Rogers  v.  Moore,  10  Conn.  13.  Contra, 
Richmond  v.  Richmond,  10  Yerg.  343. 

Proof  of  declarations  made  by  a  witness  out  of  court,  in  corroboration  of  testimony  given  by  him 
on  the  trial  of  a  cause,  is  as  a  geqeral  and  almost  universal  rule,  inadmissible.  It  seems,  however, 
that  to  this  rule  there  are  exceptions,  and  that  under  special  circumstances  such  proof  will  be  re- 
ceived ;  as  when  the  witness  is  charged  with  giving  his  testimony  under  the  influence  of  some  motive 
prompting  him  to  make  a  false  or  colored  statement,  it  may  be  shown  that  he  made  similar  declara- 
tions at  a  time  when  the  imputed  motive  did  not  exist.  So  in  contradiction  of  evidence  tending  to 
show  that  the  account  of  the  transaction,  given  by  the  witness,  is  a  fabrication  of  late  date,  it  may 
be  shown  that  the  same  account  was  given  by  him  before  its  ultimate  effect  and  operation  arising 
from  a  change  of  circumstances  could  have  been  foreseen.  Robb  v.  Hackley,  23  Wend.  50. 

When  no  design  to  misrepresent  is  charged  against  a  witness  in  consequence  of  his  relation  to  the 
party  or  to  the  cause,  evidence  of  similar  statements  m  ide  by  him  on  former  occasions  is  not  admis- 
sible to  support  the  truth  of  what  he  may  testify.  State  v.  Thomas,  3  Strobhart,  269. 

When  the  credit  of  a  witness  has  been  impeached  by  proof  that  in  a  certain  conversation  he  bad 
made  statements  inconsistent  with  the  truth  of  his  testimony,  he  may  on  his  re-examination  be  asked 
and  may  state  what  that  conversation  was  to  which  the  impeaching  witness  referred.  The  State  v. 
Winkley,  14  N.  Hamp.  480. 
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as  the  subsequent  one,  there  is  little  probability  of  witnesses  to  character  being  called 
in  such  a  case. 

It  was  held  that  if  a  prisoner's  counsel  elicited,  on  cross-examination,  from  the 
witnesses  for  the  prosecution,  that  the  prisoner  has  borne  a  good  character,  a  pre- 
vious conviction  might  be  put  in  evidence  against  him  in  like  manner  as  if  witnesses 
to  his  character  had  been  called.  Per  Parke,  B.,  R.  v.  Gadbury,  8  C.  &  P.  676 :  34 
E.  C.  L.  B.  It  was  "giving  evidence"  within  the  proviso  in  the  14  &  15  Vict.  c. 
19,  s.  9.   K  V.  Shrimpton,  2  Den.  C.  C.  R.  319;  S.  C.  21 ;  L.  J.  M.  C.  37. 

Evidence  that  a  witness  is  not  impartial.']  What  has  been  just  said  as  to  not  giv- 
ing evidence  of  particular  facts  merely  for  the  purpose  of  impeaching  the  credit  of  a 
witness,  does  not  apply  where  the  fact  sought  to  be  proved  goes  to  show  that  the  wit- 
ness does  not  stand  indifferent  between  the  contending  parties.  Best.  Ev.  723.  Thus, 
in  R.  V.  Yewing,  supra,  the  witness  was  asked  whether  he  had  not  said  that  he  would 
be  avenged  upon  his  master,  and  would  soon  fix  him  in  gaol.  This  he  denied,  but 
Lawrence,  J.,  allowed  him  to  be  contradicted.  So  also  it  may  be  proved  that  a  wit- 
ness has  been  bribed  to  give  his  evidence :  R.  v.  Langhorn,  7  How.  St.  Tr.  446 ;  or 
that  he  has  endeavored  to  suborn  others :  R.  v.  Lord  Strafford,  Id.  400  ;  both  of  which 
cases  were  recognized  in  Att.-G.  v.  Hitchcock,  1  Ex.  R.  93.  And  the  same  law  was 
assumed  by  the  judges,  in  answering  a  question  put  to  them  by  the  House  of  Lords, 
in  the  Queen's  Case,  2  Brod.  &  B.  311 :  6  E.  C.  L.  R.  But  the  question  must  be 
one  which  goes  directly  to  prove,  and  not  merely  to  suggest,  improper  conduct  or 
partiality  of  the  witness.  Thus,  in  the  case  of  the  Att.-G.  v.  Hitchcock,  supra,  a 
revenue  case,  the  question  put  to  the  witness  was,  whether  he  had  not  said  that  the 
officers  of  the  Crown  had  offered  him  a  bribe  to  give  his  testimony,  which  he  denied; 
and  on  this  the  Court  of  Exchequer  held  that  he  could  not  be  contradicted. 

An  important  rule  was  laid  down  in  the  Queen's  Case,  supra,  with  reference  to 
[*97]  this  species  of  evidence.  It  was  there  decided,  that  if  *it  be  intended  to  offer 
evidence  of  statements  made  by  a  witness  touching  the  matter  in  question,  which 
show  that  he  is  not  a  credible  witness,  either  from  improper  conduct  or  partiality, 
that  the  witness  must  be  first  asked,  in  cross-examination,  whether  or  no  he  made 
the  statements  imputed  to  him,  in  order  that  he  may,  if  he  choose,  admit  and  at- 
tempt to  explain  them.  The  principles  and  reasoning  of  this  decision  seem  to  apply 
to  acts  as  well  as  statements. 

Eoidence  to  contradict  the  party's  own  loitness.]  It  has  already  been  said,  that  a 
party  who  calls  a  witness  cannot  bring  evidence  to  discredit  him ;  but  if  a  witness 
state  material  facts  which  make  against  the  party  who  calls  him,  other  witnesses  may 
be  called  to  prove  the  facts  were  otherwise.  The  great  doubt  has  been  whether  it  is 
competent  to  a  party  to  prove  that  a  witness  called  by  him,  who  has  given  evidence 
against  him,  has  made  at  other  times  a  statement  contraiy  to  that  made  by  him  at  the 
trial,  which  has  been  sometimes  looked  upon  in  the  same  light  as  discrediting  your 
own  witness.  So  far  as  regards  civil  proceedings,  the  following  rule  has  been  laid 
down  by  the  Common  Law  Procedure  Act,  1854,  which  provides,  in  sect.  22,  that  a 
party  producing  a  witness  may,  "  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evidence,  or  by  leave  of  the  judge, 
prove,  that  he  has  made  at  other  times  a  statement  inconsistent  with  his  present 
testimony;  but  before  such  last-mentioned  proof  can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked,- whether  or  not  he  has  made  such  state- 
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nient."  And  in  Ireland  this  enactment  has  been  made  to  apply  to  both  civil  and 
criminal  cases,  19  &  20  Vict.  c.  102,  s.  25.  It  contains,  however,  an  extraordinary 
blunder,  because  it  has  made  the  contradictino;  of  a  witness  on  material  points  by  a 
party  who  calls  him  dependent  in  all  cases  on  Ms  proving  adverse  in  the  opinion  of 
the  judge;  by  adverse  being  meant  Jiostiie,  whereas  it  can  hardly  have  been  the  inten- 
tion of  the  legislature  thus  to  narrow  the  old  rule  in  civil  cases.  See  the  case  of 
Greenough  v.  Eccles,  iS  Jj.  J.  C.  P.  160.  Before  the  passing  of  the  Common  Law 
Procedure  Act,  1854,  there  was  no  distinction  drawn  between  civil  and  criminal  cases, 
and  the  authorities  have  been  discussed  together.  It  would  be  useless  to  state  them 
here,  except  at  great  length,  as,  on  a  strict  investigation,  it  will  appear  that  the  ques- 
tion is  discussed  in  them  under  very  different  aspects.  They  will  be  found  collected 
in  2  Phill.  &  Am.  Ev.  ch.  10,  s.  4,  the  authors  of  which  work,  though  strongly  in- 
clining to  the  opposite  opinion,  admit  that  the  weight  of  modern  authority  is  against 
the  admissibility  of  the  witness's  own  previous  statement  to  contradict  him. 

Evidence  of  former  statements  to  confirm,  a  party's  own  witness.]  The  only  occa- 
sion on  which,  if  at  all,  a  party  can  confirm  his  own  witness  by  proof  of  former  state- 
ments made  by  him  according  with  that  made  at  the  trial,  is  when  the  witness's 
credibility  has  been  attacked,  either  on  cross-examination,  or  by  independent 
evidence.  Whether  it  is  admissible  in  this  case  has  been  much  controverted.  In 
some  cases  such  evidence  has  been  admitted.  Luttrell  v.  Keynell,  1  Mod.  282  ;  R. 
V.  Friend-,  13  How.  St.  Tr.  32.  See  also  R.  v.  Harrison,  12  How.  St.  Tr.  861.  So 
it  is  laid  down  by  Gilbert,  C.  B.,  that  though  hearsay  be  not  allowed  as  direct  evi- 
dence, yet  it  may  be  *in  corroboration  of  a  witness's  testimony,  to  show  that  he  [*98] 
affirmed  the  same  thing  before  on  other  occasions,  and  that  the  witness  is  still  con- 
sistent with  himself;  for  such  evidence  is  only  in  support  of  the  witness  that  gives  in 
his  testimony  upoij  oath.  Gilb.  Ev.  135,  6th  ed.  See  also  Hawk.  P.  0.,  b.  2,  c.  36, 
s.  48.  These  writers  were  followed  by  Mr.  Justice  Buller  in  his  treatise  on  the  law 
of  nisi prius,  citing  the  case  of  Luttrell  v.  Reynell,  B.  N.  P.  294  ;  but  in  R.  v.  Parker, 
3  Dougl.  242  :  26  E.  C.  L.  R.,  the  same  learned  judge  said  that  the  case  of  Luttrell 
V.  Reynell  and  the  passage  in  Hawkins  were  not  now  law.  The  case  of  R.  y.  Parker, 
was  a  prosecution  for  perjury  tried  before  Eyre,  B.  For  the  prosecution  the  depositions 
of  a  deceased  person  were  given  in  evidence,  and  upon  the  cross-examination  of  one 
of  the  prosecutor's  witnesses,  it  was  proposed  to  inquire  into  certain  declarations  of 
the  deceased  person,  not  on  oath,  for  the  purpose  of  c(vroborating  some  facts  in  the 
deposition  material  to  the  prisoner.  Byre,  B.,  rejected  the  evidence  of  these  decla- 
rations, and  the  court  of  King's  Bench,  on  a  motion  for  a  new  trial,  held  the  rejec- 
tion proper.  This  case  was  referred  to  by  Lord  Redesdale  in  the  Berkeley  Peerage 
Case,  where  his  lordship  gave  his  opinion  in  conformity  thereto.  Lord  Eldon  also 
concurred  in  that  opinion.  In  conformity  with  these  latter  decisions  the  rule  is  laid 
down  by  Mr.  Phillipps,  with  this  exception,  that  where  the  counsel  on  the  other  side 
impute  a  design  to  misrepresent  from  some  motive  of  interest  or  friendship,  it  may, 
in  order  to  repel  such  an  imputation,  be  proper  to  show  that  the  witness  made  a 
similar  statement  at  a  time  when  the  supposed  motive  did  not  exist.  2  Phill.  Ev. 
445,  9th  ed. 
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ATTENDANCE,    REMUNERATION,    AND   PROTECTION    OF   WITNESSES 


Mode  of  compelling  the  attendance  of  witnesses,  . 
By  recognizance,    ...... 

By  subpoena  for  prosecution,. 

By  subpoena  for  prisoner, 

By  habeas  corpits  ad  testifica7idnm^ 

By  warrant  of  secretary  of  state  or  judge. 

Consequences  of  neglect  to  obey  subpoena,    . 

Remuneration  of  witnesses,  ..... 

Witness  bound  to  answer  without  tender  of  expenses, 

Protection  of  witnesses,         ..... 
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Mode  of  compeUing  the  attendance  of  witnesses — recognizance  J  There  are  two 
modes  of  compelling  the  attendance  of  witnesses;  first  by  recognizance,  secondly  by 
subpoena. 

The  power  to  bind  witnesses  by  recognizance  to  appear  and  give  evidence  was 
originally  given  by  the  1  &  2  P.  &  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10.  It  was  fur- 
ther extended  by  the  7  Geo.  4,  c.  64,  which  repealed  the  prior  statutes;  and  is  now 
regulated  by  the  11  &  12  Vict.  c.  42,  s.  20,  by  which  power  is  given  in  all  cases, 
whether  of  felony  or  misdemeanor,  to  bind  by  recognizance  the  prosecutor  and  wit- 
nesses to  appear  and  give  evidence  at  the  next  court  of  oyer  and  terminer  and  gene- 
ral gaol  delivery,  or  the  next  court  of  quarter  sessions,  as  the  case  may  be.  The  same 
power  is  exercised  by  coroners  under  the  7  Geo.  4,  c.  64,  s.  4,  in  cases  of  murder 
and  manslaughter. 

When  a  trial  is  postponed,  the  presiding  judge,  exercising  the  ordinary  functions 
of  a  justice  of  the  peace,  usually  binds  over  the  prosecutor  and  witnesses  to  appear 
and  give  evidence  at  the  next  assizes  or  the  next  quarter  sessions,  as  the  case  may  be. 

If  a  witness  on  his  examination  before  a  magistrate  refuse  to  be  bound  over  he 
may,  by  the  express  provisions  of  the  11  &  12  Vict.  c.  42,  s.  20,  be  committed.  It 
geems  doubtful  whether,  in  any  case,  a  witness  can  be  compelled  to  find  sureties  for 
his  or  her  appearance.  Per  Graham,  B.,  Bodmin  Summ.  Ass.  1827 ;  2  Stark.  Ev. 
82,  2d  ed.;  per  Lord  Denman,  Evans  v.  Eees,  2  A.  &  E.  59.  It  was  once  thought 
that  an  infant  was  bound  to  find  sureties  in  such  a  case,  and  could  be  committed  in 
default,  on  the  ground  that  his  own  recognizance  would  be  invalid;  but  it  has  been 
since  held  that  infancy  is  no  ground  for  discharging  a  forfeited  recognizance  to  ap- 
pear at  the  assizes  and  prosecute  for  felony.  Ex  parte  Williams,  13  Price,  670.  It 
is  still  the  practice  generally  not  to  take  the  recognizance  of  a  married  woman,  but 
that  of  her  husband,  or  some  person  present  willing  to  bo  bound  for  her,  if  any  such 
[*100]  there  be ;  but,  if  no  such  person  be  at  hand,  she  herself  *is  frequently  bound; 
and  there  seems  no  reason  why  her  recognizance  should  not  be  binding. 

Formerly  it  was  the  practice  to  estreat  indiscriminately  all  recognizances  for  the 
appearance  of  the  prosecutor  or  witnesses  when  the  witnesses  did  not  appear,  but  now, 
by  the  express  provisions  of  the  7  Geo.  4,  c.  64,  s.  31,  it  is  enacted  that  "in  every 
case  where  any  person  bound  by  recognizance  for  his  or  her  appearance,  or  for  whose 
appearance  any  other  person  shall  be  so  bound  to  prosecute  or  give  evidence  in  any 
case  of  felony  or  misdemeanor,  or  to  answer  for  any  common  assault,  or  to  articles  of 
the  peace,  or  to  abide  an  order  in  bastardy,  shall  therein  make  default,  the  officer  of 
the  court  by  whom  the  estreats  are  made  out  shall,  and  is  hereby  required  to  prepare 
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a  list  in  writing  specifying  the  name  of  every  person  jso  pakitig-  default,  and  the 
nature  of  the  offence  in  respect  of  which  every  such  pefisow.  or  his  6.r  hensurety  was 
so  bound,  together  with  the  residence,  trade,  profession,  o^r 'calling  of  ev^y  such  per- 
son and  surety,  and  shall  in  such  list  distinguish  the  princ^pa^v^'BI7the  sureties,  and 
shall  state  the  cause,  if  known,  why  each  such  person  has  not  appeawd;  and  whether 
by  reason  of  the  non-appearance  of  such  person  the  ends  of  justice  have  been  de- 
feated or  delayed;  and  every  such  officer  shall,  and  is  hereby  required,  before  any 
such  recognizance  shall  be  estreated,  to  lay  such  list,  if  at  a  court  of  oyer  and  termi- 
ner and  gaol  delivery  in  any  county  besides  Middlesex  and  London,  or  at  a  court  of 
great  sessions,  or  at  one  of  the  superior  courts  of  the  counties  palatine,  before  one  of 
the  justices  of  those  courts  respectively ;  if  at  a  court  wherein  a  recorder  or  other 
corporate  officer  is  the  judge  or  one  of  the  judges,  before  such  recorder  or  other  corpo- 
rate officer;  and  if  at  a  session  of  the  peace,  before  the  chairman  or  two  other  justices 
of  the  peace  who  shall  have  attended  such  court,  who  are  respectively  authorized 
and  required  to  examine  such  list,  and  to  make  such  order  touching  the  estreating  or 
putting  in  process  of  any  such  recognizance  as  shall  appear  to  them  respectively  to 
be  just;  and  it  shall  not  be  lawful  for  the  officer  of  any  court  to  estreat  or  put  in 
process  any  such  recognizance  without  the  written  order  of  the  justice,  recorder,  cor- 
porate officer,  chairman,  or  justices  of  the  peace  before  whom  respectively  such  list 
shall  have  been  laid." 

Mode  of  compelling  attentlonce  of  witnesses — hy  suhpasna  for  prosecuiiov .] 
Where  a  witness  is  not  bound  by  recognizance  to  appear  he  may  be  compelled  to  do 
so  by  subpoena. {1}  This  process  is  issued  by  the  clerk  of  the  peace  at  sessions,  or 
by  the  clerk  of  the  assize  at  the  assizes,  or  it  may  be  issued  from  the  crown  office. 
And  the  last  is  the  most  effectual  mode,  for  not  only,  as  will  be  seen  presently,  are 
the  proceedings  upon  it  for  contempt  more  speedy  and  effective,  but  it  is  itself  more 
effectual,  as  it  may  be  served  anywhere  in  the  United  Kingdom. 

In  order  to  render  the  process  to  compel  attendance  of  witnesses  more  effectual, 
it  was  provided  by  the  45  Geo.  3,  c.  92,  s.  3,  that  the  service  of  a  subpoena  on  a 
witness  in  any  part  of  the  United  Kingdom,  for  his  appearance  on  a  criminal  prosecu- 
tion in  any  other  part,  shall  be  as  effectual  as  if  it  had  been  in  that  part  where  he  is 
required  to  appear.  It  has  been  held  on  this  statute,  that  by  the  word  "  part"  in 
this  section  is  signified  one  of  the  great  divisions,  as  Scotland  or  Ireland.  E.  v. 
Brownell,  1  Ad.  &  E\\.  598  :  28  E.  C.  L.  R.  It  does  not  seem,  therefore,  that  any 
increased  validity  is  thereby  given  to  writs  of  .subpoena  issued  *from  courts  [*101] 
of  limited  jurisdiction,  which  at  common  law  are  only  available  within  such  jurisdic- 
tion. 

Where  there  are  writings  or  documents  in  the  possession  of  a  witness,  which  it  is 
desired  that  he  should  produce  on  the  trial,  a  clause  of  duces  tecum,  directing  the 
witness  to  bring  with  him  into  court  the  documents  in  question,  is  added  to  the 
writ  of  suopcena.  If  the  documents  are  in  the  possession  of  the  party  or  his  attorney, 
a  notice  to  produce  must  be  given.  Where  the  documents  are  in  the  possession  of 
the  prosecutor,  and  the  prisoner  is  desirous  of  having  them  produced  upon  the  trial, 
the  safest  mode  of  proceeding  appears  to  be  to  serve  the  prosecutor  with  a  subpoena 
duces  tecum,  and  not  to  rely  on  a  notice  to  produce,  since  it  maybe  a  question  whether 
a  prosecutor  is  so  far  a  party  to  the  proceeding  as  to  be  affected  by  a  notice  to  pro- 
duce. 

(1)  The  defendant  is  entitled  to  a  subpoena  before  the  grand  jury  have  found  the  bill.  1  Burr's 
Trial,  178  ;  United  States  v.  Moore,  Wallace,  23. 
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The  subpcena  duces  tecum,  is  compulsory  on  the  witness,  and  though  it  is  a  ques- 
tion for  the  decision  of  the  presiding  judge,  whether  the  witness  in  court  should  pro- 
duce the  documents  required,  yet  he  ought  to  be  prepared  to  produce  them,  if  the 
judge  be  of  that  opinion.  Amey  v.  Long,  9  East,  473 ;  R.  v.  Greenway,  7  Q.  B. 
126:  53  B.  C.  L.  R.(l) 

A  person  subpoenaed  merely  to  produce  a  document  need  not  be  sworn  :  Perry  v. 
Gibson,  1  A.  &  E.  48  :  28  E.  C.  L.  R.  ;  and  if  sworn  by  mistake,  is  not  liable  to  be 
cross-examined  by  the  opposite  party.  Rush  v.  Smyth,  4  Tyrw.  675  j  1  Or.  M.  &  R. 
194.     See  further,  post,  Examination  of  Witnesses. 

The  prosecutor  ought  not  include  more  than  four  persons  in  one  subpoena.  Doe  v. 
Andrewes,  Cowp.  845;  Tidd,  855. 

A  subpoena  requiring  the  party  to  attend  a  trial  on  the  commission  day  extends 
to  the  whole  assizes,  which,  by  fiction  of  law,  are  supposed  to  last  but  one  day.  Scholes 
V.  Hinton,  10  M.  &  W.  15. 

If  the  party  whose  attendance  is  required  be  a  married  woman,  the  service  should 
be  upon  her  personally.  Goodwin  v.  West,  Oro.  Car.  522 ;  2  Phill.  Ev.  373,  9th  ed. 

The  witness  must  be  personally  served,  by  leaving  with  him  a  copy  of  the  subpoena, 
or  a  ticket  which  contains  the  substance  of  the  writ.  2  Phill.  Ev.  373,  9th  ed.  ;  2  Russ. 
by  Greaves,  945 ;  1  Stark.  Ev.  77,  2d  ed. ;  Maddeson  v.  Shore,  5  Mod.  355.  Where 
a  copy  only  is  served,  the  original  must  be  shown  to  the  witness,  whether  he  require 
it  or  not,  otherwise  he  cannot  be  attached.  Wadsworth  v.  Marshall,  3  Tyrw.  228 ;  1 
C.  &  M.  87  :  41  E.  C.  L.  R.  It  must  be  served  a  reasonable  time  before  the  day  of 
trial.  Service  upon  a  witness  at  two  in  the  afternoon,  in  London,  requiring  him  to 
attend  the  sittings  at  Westminster  in  the  course  of  the  same  evening,  has  been  held 
to  be  too  short.  Hammond  v.  Stewart,  1  Str.  510 ;  2  Tidd,  856,  8th  ed. 

In  a  criminal  case  a  person  who  is  present  in  court,  when  called  as  a  witness,  is 
bound  to  be  sworn  and  to  give  his  evidence,  although  he  has  not  been  subpoenaed. 
An  indictment  for  stopping  up  a  way  is  a  criminal  case  for  this  purpose.  Per  Little- 
dale,  J.,  R.  V.  Sadler,  4  C.  &  P.  218.  So  a  witness  being  sworn,  and  having  in 
court  a  document  in  his  possession,  is  bound  to  produce  it  if  required,  though  he  have 
not  received  any  notice  to  produce,  nor  been  served  with  a  subpoena  duces  tecum. 
Dwyer  v.  Collins,  7  Exch.  R.  639  ;  S.  C.  21  L.  J.  Ex.  225. 

Mode  of  compelling  the  attendance  of  witnesses — iy  subpoena  for  prisoner J\  In 
[*102]  cases  of  misdemeanor,  the  defendant  was  always  *entitled  to  a  writ  of  subpoena, 
but  it  was  otherwise  in  capital  cases,  in  which  the  party  is  pot,  at  common  law,  en- 
titled to  call  witnesses  at  all.  In  practice  it  had  become  common  to  allow  witnesses 
for  the  prisoner  to  be  heard  in  capital  cases,  about  Lord  Coke's  time ;  but  they 
did  not  give  their  testimony  on  oath,  and  could  not  be  compelled  to  give  their 
attendance.  But  by  the  7  Wra.  3,  c.  3,  s.  7,  all  persons  indicted  for  high  treason, 
whereby  corruption  of  blood  may  ensue,  shall  have  the  like  process  of  the  court-where 
they  shall  be  tried,  to  compel  their  witnesses  to  appear  for  them,  as  is  usually  granted 
to  compel  witnesses  to  appear  against  them.  And  by  the  I  Anne,  st.  1,  c.  9,  all 
witnesses  on  behalf  of  a  prisoner,  for  treason  or  felony,  shall  be  sworn  in  the  same 
manner  as  witnesses  for  the  crown,  and  be  liable  to  all  the  penalties  of  perjury.  Since 
that  statute  the  process  of  subpoena  is  allowed  to  prisoners  in  cases  of  felony.  2  Hawk. 
P.  C.,  c.  46,  s.  172.  A  witness  who  refuses,  after  having  been  supoenaed  to  attend, 
to  give  evidence  for  a  prisoner,  is  liable  to  an  attachment  in  the  same  manner  as  if 
subpoenaed  for  the  prosecution.  1  Stark.  Ev.  85,  2d  ed. ;  post,  p.  103. 


(1)   The  subpmiui  diirrs  tecum  is  not  a  process  of  right.  1   Burr's  Trial,  137,  182  ;  Gray  v.  Pent- 
land,  2  Serg.  k  Rawle,  31. 
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Mode  of  compelling  the  attendance  of  witnesses — habeas  corpus  ad  testificandum.^ 
Where  a  person  required  as  a  witness  is  in  custofly,  or  under  the  duress  of  some  third 
person,  as  a  sailor  on  board  of  a  ship  of  war,  so  as  to  prevent  his  attendance,  the  mode 
of  compelling  is  to  issue  a  habeas  corpus  ad  testificandum.  For  this  purpose  appli- 
cation must  be  made  to  the  court  before  which  the  prisoner  is  to  be  tried,  or  to  a 
judge,  upon  an  affidavit,  stating  that  the  party  is  a  material  witness,  and  willing  to 
attend.  K.  v.  Roddam,  Cowp.  672;  2  Phill.  Ev.  374,  9th  ed.  ;  1  Stark.  Ev.  80,  2d 
ed.  The  court  will  then,  if  they  think  fit,  make  a  rule,  or  the  judge  will  grant  bis 
fi'it  for  a  writ  of  habeas  corpus  :  R.  v.  Burbage,  3  Burr.  1440 ;  2  Phill.  Ev.  375, 
9th  ed. ;  which  is  then  sued  out,  signed,  and  sealed.  Tidd's  Prac.  809. 

Formerly,  it  was  doubted  whether  persons  in  custody  could  be  brought  up  as  wit- 
nesses by  writ  of  habeas  corpus,  to  give  evidence  before  any  other  courts  than  those 
at  Westminster;  but  by  the  43  Geo.  3,  c.  140,  a  judge  of  the  King's  Bench  or 
Common  Pleas,  or  a  baron  of  the  Exchequer,  may,  at  his  discretion,  award  a  writ  of 
habeas  corpus  ad  testificandum,  for  bringing  any  prisoner  detained  in  any  gaol  in 
England  before  a  court-martial,  or  before  commissioners  of  bankruptcy,  commission- 
ers for  auditing  the  public  accounts,  or  other  commissioners,  acting  by  virtue  of  any 
royal  commission  or  warrant. 

By  the  44  Geo.  3,  s.  102,  U.  K.,  the  judges  of  the  King's  Bench,  or  Common 
Pleas,  or  barons  of  the  Exchequer  in  England  or  Ireland,  or  the  justices  of  oyer  and 
terminer,  or  gaol  delivery  (being  such  judge  or  baron),  have  power  to  award  writs  of 
habeas  corpus,  for  bringing  prisoners,  detained  in  gaol,  before  such  courts,  or  any 
sitting  at  nisi  prius,  or  before  any  court  of  record  in  the  said  parts  of  the  said  United 
Kingdom,  to  be  there  examined  as  witnesses,  and  to  testify  the  truth  before  such 
courts,  or  before  any  grand,  petit,  or  other  jury,  in  any  cause  or  matter,  civil  or  crimi- 
nal, which  shall  be  depending,  or  to  be  inquired  into,  or  determined,  in  any  of  the 
said  courts. 

The  application  under  this  statute  ought  to  be  to  a  single  judge.  R.  v.  Gordon,  2 
M.  &  S.  582. 

The  writ  should  be  left  with  the  sheriff  or  other  officer,  who  will  then  be  bound  to 

■^  bring  up  the  body,  on  being  paid  his  reasonable  *expenses.  2  Phill.  Ev.  375,  [*103] 

9th  ed. ;  1  Stark.  Ev.  81,  2d  ed.     If  the  witness  be  a  prisoner  of  war,  he  cannot  be 

brought  up,  without  an  order  from  the  Secretary  of  State.  Furly  v.  Newnham,  2 

Doug.  419. 

A  witness  may  be  brought  up  on  habeas  corpus  from  a  lunatic  asylum,  on  an  affi- 
davit that  he  is  fit  for  examination,  and  not  dangerous.  Fennel  v.  Tait,  5  Tyrw.  218  ; 
1  Cr.  M.  &  R.  584,  S.  C. 

Mocie  of  compelling  the  attendance  of  a  witness-;— by  warrant  from  the  secretary 
of  state  or  Judge.']  It  is  enacted  by  16  &  17  Vict.  c.  30,  that  any  secretary  of 
state,  and  any  judge  of  the  superior  courts  of  Common  Law  at  Westminster,  may, 
if  he  thinks  fit,  "upon  application  by  affidavit  issue  a  warrant  or  order  under  his 
hand,  for  bringing  up  any  prisoner  or  person,  confined  in  any  gaol,  prison,  or  place, 
under  any  sentence,  or  under  commitment  for  trial  or  otherwise  (except  under  pro- 
cess in  any  civil  action,  suit,  or  proceeding),  before  any  court,  judge,  justice,  or  other 
judicature,  to  be  examined  as  a  witness  in  any  cause  or  matter,  civil  or  criminal,  de- 
pending, or  to  be  inquired  of,  or  determined  in  or  before  such  court,  judge,  justice, 
or  judicature  ;  and  the  person  required  by  any  such  warrant  or  order,  to  be  so  brought 
before  such  court,  judge,  justice,  or  judicature,  shall  be  so  brought  under  the  same 
care  and  custody,  and  be  dealt  with  in  like  manner,  in  all  respects,  as  a  prisoner  re- 
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quired  by  any  writ  of  habeas  corpus  awarded  by  any  of  her  Majesty's  superior  courts 
of  law  at  Westminster,  to  be  brought  before  such  court  to  be  examined  as  a  witness 
in  any  cause  or  matter  depending  before  such  court,  is  now  by  law  required  to  be 
dealt  with." 

Mode  of  compelling  the  attendance  of  witnesses — consequences  of  neglect  to  obey 
suhpoena.'\  Where  a  person  has  been  duly  served  with  a  subpoena,  and  who  is  able 
to  do  so,  neglects  to  appear  in  obedience  to  it,  he  is  punishable  by  attachment,  and 
if  taken  under  the  attachment,  he  may  be  detained  until  he  has  given  evidence  upon 
the  trial  of  the  prisoner,  and  may  then  be  set  at  liberty.  1  Chitty,  C.  L.  614.(1) 
The  party  disobeying  is  subject  to  an  attachment,  although  the  cause  was  not  called 
on.  Barrow  v.  Humphreys,  3  B.  &  A.  598.  It  is  not  necessary,  in  order  to  make  a 
witness  liable  for  disobeying  a  subpoena,  that  the  jury  should  have  been  sworn.  Mul- 
lett  V.  Hunt,  3  Tyrw.  875 ;  1  Or.  &  M.  752.  Neither  does  it  seem  requisite  that 
the  party  should  have  been  called  on  his  subpoena,  particularly  if  he  did  not  attend 
the  court  at  all.  Dixon  v.  Lee,  5  Tyrw.  180;  1  Cr.  M.  &  R.  645;  R.  v.  Stretch,  5 
A,  &  E.  503.  But  in  order  to  ground  a  motion  for  an  attachment,  the  afiidavitmust 
state  that  the  party  was  a  material  witness.  Tinley  v.  Porter,  2  M.  &  W.  822 ;  and 
if  it  appear,  by  the  notes  of  the  judge  at  the  trial,  or  upon  affidavit,  that  the  testi- 
mony of  the  witness  could  not  have  been  material,  the  rule  for  an  attachment  will 
not  be  granted.  Dicas  v.  Lawson,  5  Tyrw.  235 ;  1  Cr.  M.  &  R.  934. 

If  the  subpoena  issued  out  of  the  crown  office,  the  court  of  Queen's  Bench  will, 
upon  application,  grant  the  attachment.  R.  v.  Ring,  8  T.  R.  585.  When  the  pro- 
cess is  not  issued  out  of  the  crown  office,  and  it  is  served  in  one  part  of  the  United 
Kingdom  for  the  appearance  of  a  witness  in  another  part,  it  is  enacted  by  45  Geo.  3, 
c.  92,  ss.  3,  4,  U.  K.,  that  the  court  issuing  such  process  may,  upon  proof  to  their 
satisfaction  of  the  service  of  the  subpoena,  transmit  a  certificate  of  the  default  of  the 
[*104]  witness  under  the  seal  of  the  court,  or  *under  the  hand  of  one  of  the  justices 
thereof  to  the  court  of  King's  Bench  if  the  service  were  in  England,  to  the  court  of 
Justiciary  if  in  Scotland,  and  to  the  court  of  King's  Bench  in  Ireland,  if  in  Ireland, 
which  courts  are  empowered  to  punish  the  witness  in  the  same  way  as  if  he  had  dis- 
obeyed a  subpoena  issued  out  of  these  courts,  provided  the  expenses  have  been  ten- 
dered.   Vide  ante,  p.  100. 

Where  the  subpoena  has  not  issued  from  the  crown  office,  application  must  be 
made  to  the  court  out  of  which  the  process  issued ;  for  it  has  been  decided  that  dis- 
obedience to  a  subpoena  issued  by  a  court  of  quarter  sessions  is  not  a  contempt  of 
the  court  of  King's  Bench.  R.  v.  Brownell,  supra.  It  has  been  said  that  justices 
in  sessions  have  no  power  of  proceeding  against  a  party  by  attachment.  Hawk.  P.  C. 
bk.  2,  0.  8,  s.  33,  the  authority  for  which  appears  to  be  the  case  of  R.  v.  Bartlett,  2 
Sess.  Ca.  291.  But  courts  of  quarter  sessions  may  fine  an  individual  for  a  contempt 
in  not  obeying  the  subpoena,  in  like  manner  as  it  is  their  constant  practice  to  fine 
jurors  who  do  not  attend  when  summoned.  See  R.  v.  Clement,  4  B.  &  A.  233.  It 
has  been  held,  that  if  a  witness  refuses  to  give  evidence  before  a  court  of  quarter 
sessions,  he  may  be  fined  and  imprisoned  until  the  fine  be  paid.  R.  v.  Lord  Preston 
1  Salk.  278.  And  it  can  scarcely  be  doubted  that  he  may  be  committed,  though  he 
may  not  be  attached,  for  there  is  a  distinction  between  commitment  and  attachment. 
See  R.  V.  Bartlett,  ubi supra;  Bac.  Abr.  Courts,  E.  A  peer  of  the  realm  is  bound 
to  obey  a  subpoena,  and  is  punishable  in  the  same  manner  as  any  other  subject  for 


(1)  United  States  v.  Caldwell,  2  Dall.  333. 
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disobedience.  Id.     If  the  witness  can  neither  be  attached  or  committed,  he  may  be 
indicted.  V  ' 

Remuneration  of  witnesses-l  At  common  law  there  was  no  mode  provided  for 
reimbursing  witnesses  for  their  expenses  in  criminal  cases;  but  by  the  27  Geo.  2,  c. 
3,  18  Geo.  3,  c.  19,  and  58  Geo.  3,  c.  70,  provision  was  made  for  this  purpose  in 
cases  of  felony.  By  the  7  Geo.  4,  c.  64,  the  above  statutes  are  repealed,  and  the 
expenses  of  witnesses  in  most  cases  of  misdemeanor,  and  all  cases  of  felony,  are  now 
allowed.  The  various  statutory  provisions  which  empower  courts  of  justice  to  grant 
costs  in  criminal  cases  showing  when  witnesses  will  be  entitled  to  them,  will  be 
found  discussed  at  length  under  the  title  "  Costs." 

Witness  hound  to  answer  without  tender  of  expenses.^  Where  a  subpoena  is  served 
on  a  person  in  one  part  of  the  United  Kingdom  for  his  appearance  in  another,  under 
the  45  Geo.  3,  c.  92  (ante,  p.  100)  it  is  provided  that  the  witness  shall  not  be  pun- 
ishable for  default,  unless  a  sufficient  sum  of  money  has  been  tendered  to  him,  on 
the  service  of  the  subpoena,  for  defraying  the  expenses  of  coming,  attending,  and  re- 
turning. In  this  case,  therefore,  in  order  that  the  subpoena  may  be  eifectual,  the 
expenses  must  be  tendered.  But  this  only  applies  to  a  witness  brought  from  one 
great  division  of  the  United  Kingdom,  as  England  or  Ireland,  to  another.  Supra, 
p.  100.(1)  It  has,  indeed,  been  doubted  whether  in  other  criminal  cases  a  witness 
may  not,  unless  a  tender  of  his  expefises  has  been  made,  lawfully  refuse  to  obey  a 
subpoena,  and  the  doubt  is  founded  upon  the  provision  of  the  above  statute,  l  Chitty, 
Cr.  Law,  613.  The  better  opinion,  however,  seems  to  be,  and  it  ig  so  laid  down  in 
books  of  authority,  that  witnesses  making  default  on  the  trial  of  criminal  prosecu- 
tions (whether  felonies  or  misdemeanors),  are  not  exempted  from  attachment 
*on  the  ground  that  their  expenses  were  not  tendered  at  the  time  of  the  [*105J 
service  of  the  subpoena,  although  the  court  would  have  good  reason  to  excuse  them  for 
not  obeying  the  summons,  if  in  fact  they  had  not  the  means  of  defraying  the  neces- 
sary expenses  of  the  journey.  2  Phill.  Ev.  383,  9th  ed. ;  2  Euss.  by  Greaves,  947. 
"  It  is,"  says  Mr.  Starkie,  "  the  common  practice  in  criminal  cases,  for  the  court  to 
direct  the  witness  to  give  his  evidence,  notwithstanding  his  demurrer  on. the  ground 
that  his  expenses  have  not  been  paid."  1  Ev.  83  (a),  2d  ed.  And,  accordingly,  at 
the  York  summer  assizes,  1820,  Bayley,  J.,  ruled,  that  an  unwilling  witness,  who 
required  to  be  paid  before  he  gave  evidence,  had  no  right  to  demand  such  payment. 
His  lordship  said,  "  1  fear  I  have  not  the  power  to  order  your  expenses;"  and  on 
asking  the  Bar  if  any  one  recollected  an  instance  in  point,  Scarlett  answered,  ''  It  is 
not  done  in  criminal  cases."  1  Anon.  Chetw.  Burn.  1001 ;  2  Euss.  by  Greaves, 
948  (a).  So  on  the  trial  of  an  indictment  which  had  been  removed  into  the  Queen's 
Bench  by  certiorari,  a  witness  for  the  defendant  stated,  before  he  was  examined, 
that  at  the  time  he  was  served  with  the  subpoena  no  money  was  paid  him,  and  asked 
the  judge  to  order  the  defendant  to  pay  his  expenses  before  he  was  examined.  Park, 
J.,  having  conferred  with  Garrow,  B.,  said,  "  We  are  of  opinion  that  I  have  no 
authority  in  a  criminal  case,  to  order  a  defendant  to  pay  a  witness  his  expenses, 
though  he  has  been  subpoenaed  by  such  defendant;  nor  is  the  case  altered  by  the 

(1)  Witnesses  for  the  defendant  in  a  prosecution  for  a  misdemeanor  are  not  bound  to  attend  the 
trial,  unless  their  fees  are  paid  as  in  civil  cases  ;  otherwise  in  prosecutions  for  felony.  Chamberlain's 
Case,  i  Cow.  49. 

The  insufificiency  of  the  sum  tendered  is  of  no  avail,  if  no  objection  on  that  account  was  made  by 
the  witness  at  the  time.  Andrews  v.  Andrews,  Coleman,  119  j  S.  C.  2  Johns.  Cas.  109. 
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indictment  being  removed  by  certiorari,  and  comino;  here  as  a  civil  cause."  R.  v. 
Cooke,  1  C.  &.  P.  321  :  12  E.  C.  L.  R.  In  R.  v.  Cozen,  Glouc.  Spr.  Ass.  1843,  2 
Euss.  by  Greaves,  948  (a),  Wigbtman,  J.,  directed  an  officer  of  the  Ecclesiastical 
Court,  who  had  brought  a  will  from  London  under  a  subpoena  duces  tecum,  to  go 
before  the  grand  jury,  although  he  objected  on  the  ground  that  his  expenses  had  not 
been  paid.  But  the  court  might  refuse  to  grant  an  attachment  in  the  case  of  a  poor 
witness,  if  his  expenses  were  not  paid. 

Protection  of  witnesses /mm  arrest.^  A  witness  attending  to  give  evidence,  whether 
subpoenaed  or  only  having  consented  to  attend  (Smith  v.  Stewart,  3  East,  89),  is 
protected  from  arrest  eundo,  morando,  et  redevndo.  Meekins  v.  Smith,  1  H.  Bl.  636. 
A  reasonable  time  is  allowed  to  the  witness  for  going  and  returning,  and  in  making 
this  allowance  the  courts  are  disposed  to  be  liberal.  1  Phill.  Ev.  374,  9th  ed.;  1 
Stark.  Ev.  90,  2d  ed.  A  witness  residing  in  London  is  not  protected  from  arrest 
between  the  time  of  the  service  of  the  subpoena  and  the  day  appointed  for  the  exami- 
nation ;  but  a  witness  coming  to  town  to  be  examined,  is,  as  it  seems,  protected  during 
the  whole  time  he  remains  in  town,  bond  fide,  for  the  purpose  of  giving  his  testimony. 
Gibbs  V.  Phillipson,  1  Eussell  &  Mylne,  19.  It  has  been  held  that  a  person  subpoe- 
naed as  a  witness  in  a  criminal  prosecution,  tried  at  the  King's  Bench  sittings,  but 
who  was  committed  for  a  contempt  of  court  in  striking  the  defendant,  has  the  same 
privilege  from  arrest  in  returning  home  after  his  imprisonment  has  expired,  that  he 
would  have  had  in  returning  home  frorfi  the  cflurt  if  he  had  not  been  so  committed. 
R.  v.  Wigley,  7  C.  &  P.  4  :  32  E.  C.  L.  R.  If  a  witness  is  improperly  arrested,  the 
court  out  of  which  the  subpoena  issued,  or  a  judge  of  the  court  in  which  the  case  has 
been  or  is  to  be  tried,  will  order  him  to  be  discharged.  Archb.  Cr.  Law,  161,  9th  ed. 
See  3  Stark.  N.  P.  132 ;  see  Arch.  Pr.  of  the  Q.  B.,  10th  ed.  734.(1) 
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INCOMPETENCY  FOR  WANT  OF  UNDERSTANDING. 

Infants, lOfi 

Degree  of  credit  to  be  given  to  testimony  of  infants, 108 

Persons  born  deaf  and  dumb,         ......         ....         .  ]08 

Idiots  and  lunatics ...  109 


It  is  for  the  court  to  decide  upon  the  competency  of  witnesses,  and  for  the  jury  to 
determine  their  credibility.     It  is  the  province  of  the  former  to  judge  whether  there 

(1)  Tlie  protection  does  not  extend  to  the  service  of  a  summons  unle?s  in  the  actual  presence  of  the 
court.  Blight's  Ex.  v.  Fisher  et  al.,  Peters'  C.  C.  Rep.  41.  Contra,  Hiilsey  v.  Stewart,  1  Southard, 
366.     See  Miles  v.  McCuUough,  1  Binn.  77;  Hays  v.  Shield,  2  Yeates,  222;  Wetherill  v.  Seitzinger, 

1  Miles,  237.  As  a  summons  is  a  mere  notice  and  does  not  interfere  with  the  duties  of  a  witness,  it 
seems  not  within  the  reason  of  the  rule.  The  case  is  different  with  a  witness  attending  from  another 
county,  district,  or  State,  and  who  ought  not  by  reason  of  such  attendance  to  be  subjected  to  the  in- 
convenience of  defending  a  suit  at  a  distance  from  his  home.     See  Hopkins  v.  Coburn,  1  Wend.  292. 

A  witness  attending  before  a  magistrate  under  a  rule  to  take  his  deposition  is  protected.  United 
States  V.  Edone,  9  Serg.  &  Rawle,  147.  So  a  witness  from  another  State.  Norris  v.  Beach,  2  Johns. 
294  ;  Sanford  v.  Chase,  3  Cowen,  381.  So  while  at  his  lodgings,  as  well  as  going  to  or  returning  from 
court.  Hurst's  Case,  4  Dnll.  387,  S.  C.  1  Wash.  C.  C.  Rep.  136.  But  not  after  his  discharge  while 
engaged  in  his  private  affairs.  Smythe  v.  Banks,  4  Dall.  329. 

The  privilege  is  personal  and  may  be  waived.  Brown  v.  Getchell,  11  Mass.  11 ;  Fletcher  v.  Baxter, 

2  Atk.  224;  Prentis  v.  The  Commonwealth,  5  Rand.  697. 

As  to  writs  of  protection,  see  Ex  parte  Hall,  1  Tyler,  274  ;  Ex  parte  McNeil,  3  Mass.  288.  One 
who  attends  without  a  subpoena  is  not  privileged  though  he  may  have  the  writ.  Ex  parte  Neil,  6 
Mass.  264. 
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be  any  evidence ;  of  the  latter  whether  there  be  sufficient  evidence.  Dougl.  375,  B- 
N.  P.  297;  Rose.  N.  P.  Ev.  103,  5th  ed.(l) 

Infants.'^  It  is  said  by  Gilbert,  C.  B.,  that  infants  under  the  age  of  fourteen  are 
not  regularly  admissible  as  witnesses,  though  there  is  no  time  fixed  wherein  they  are 
to  be  excluded  from  evidence,  but  that  the  reason  and  sense  of  their  evidence  are  to 
appear  from  the  questions  propounded  to  them,  and  their  answers. (2)  Gilb.  Ev.  141. 
At  one  time  their  age  was  considered  as  the  criterion  of  their  competency,  and  it  was 
a  general  rule  that  none  could  be  admitted  under  the  age  of  nine  years,  very  few 
under  ten.  R.  v.  Traver,  2  Str.  700;  1  Hale,  P.  C.  302;  2  Hale,  P.  C.  278;  1 
Phill.  Ev.,  9th  ed.  But  of  late  years  no  particular  age  is  required  in  practice  to  render 
the  evidence  of  a  child  admissible.  A  more  reasonable  rule  has  been  adopted,  and 
the  competency  of  children  is  now  regulated,  not  by  their  age,  but  by  the  degree  of 
understanding  which  they  appear  to  possess.  1  Phill.  Ev.  4,  9th  ed.  In  E.  v.  Brazier, 
1  East,  P.  C.  448;  1  Leach,  199,  S.  C,  Blackstone,  Nares,  Eyre,  and  Buller,  33., 
were  of  opinion  that  the  evidence  of  a  child  five  years  of  age  would  have  been  admis- 
sible, if  she  had  appeared  on  examination  to  be  capable  of  distinguishing  between 
good  and  evil.  But  others  of  the  judges,  particularly  Gould  and  Willes,  JJ.,  held 
that  the  presumption  of  law,  of  want  of  discretion  under  seven,  was  conclusive.  Sub- 
sequently all  the  judges  agreed  that  a  child  of  any  age,  if  capable  of  distin^ui.shinc 
between  good  and  evil,  might  be  examined  upon  oath,  and  that  a  child  of  whatever 
age  could  not  be  examined  unless  sworn.  This  is  now  the  established  rule  in  all  cases, 
civil  as  well  as  criminal,  and  whether  the  prisoner  is  tried  for  a  capital  ofi'ence,  or  one 
of  an  inferior  nature.  According  to  this  rule  the  admissibility  of  children  depends 
not  merely  upon  their  possessing  a  competent  degree  of  understanding,  but  also  in  part 
upon  their  having  received  a  certain  share  of  religious  instruction.  A  child  whose 
intellect  appears  to  be  in  other  respects  sufiScient  to  enable  it  to  give  useful  evidence, 
may,  from  *defect  of  religious  instruction,  be  wholly  unable  to  give  any  account  r*107] 
of  the  nature  of  an  oath,  or  of  the  consequences  of  falsehood.  1  Phill.  Ev.  9th  ed.  In 
a  recent  case  of  trial  for  murder,  where  it  appeared  that  a  girl  eight  years  old,  up  to  the 
time  of  the  deceased's  death,  was  totally  ignorant  of  religion,  but  subsequently  she  had 
received  some  instruction  as  to  the  nature  and  obligation  of  an  oath,  but  at  the  trial 
seemed  to  have  no  real  understanding  on  the  subject  of  religion,  or  a  future  state  Pat- 
teson,  J.,  would  not  allow  her  to  be  sworn,  observing,  "I  must  be  satisfied  that  this 
child  feels  the  binding  obligation  of  an  oath  from  the  general  course  of  her  religious 
education.  The  effect  of  the  oath  upon  the  conscience  of  the  child  should  arise  from 
religious  feelings  of  a  permanent  nature,  and  not  merely  from  instructions  confined 
to  the  nature  of  an  oath,  recently  communicated  to  her  for  the  purposes  of  this  trial  • 
and  as  it  appears  that  previous  to  the  happening  of  the  circumstances,  to  which  this 
witness  comes  to  speak,  she  had  had  no  religious  education  whatever,  and  had  never 


(1)  Cook  et  al.  v.  Mix,  11  Conn.  432. 

The  question  whether  a  witness  is  competent,  though  depending  upon  eonfiioting  testimony,  is  for 
the  court  to  decide,  not  the  jury.  Reynolds  y.  Lounsbury,  6  Hill,  534. 

(2)  A  child  over  fourteen  may  be  examined  without  previous  interrogation.  Den  v.  Vanden,  2  South. 
589.  Under  fourteen  is  presumed  incapable.  State  v.  Doherty,  2  Tenn.  Rep.  80  ;  Commonwealth  v 
Hutchinson,  19  Mass.  225.  See  18  Johns.  105.  The  testimony  of  an  infant  of  seven  years,  corrobo- 
rated by  circumstances,  was  held  sufficient  to  justify  a  conviction  for  a  rape.  The  State  v.  Le  Blanc 
1  Const.  Rep.  364. 

A  child  of  any  age,  capable  of  distinguishing  between  good  and  evil,  may  be  examined  on  oath  ; 
and  the  credit  due  to  his  statements  is  to  be  submitted  to  the  consideration  of  the  jury,  who  should 
regard  the  age,  the  understanding,  and  the  sense  of  accountability  for  moral  conduct,  in  comino-  to 
their  conclusion.  The  State  v.  Whittier,  21  Maine,  341.  ° 

In  a  criminal  trial  a  child  seven  years  of  age  may  testify,  but  his  credibility  is  a  matter  for  the 
jury  to  consider.  Washburn  v.  The  People,  10  Michigan,  372. 
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heard  of  a  future  state,  and  now  has  no  real  understanding  on  the  subject,  I  think 
that  I  must  reject  her  testimony."  11.  v.  Williams,  7  C.  &  P.  320 :  32  E.  C.  L.  R. 
Mr.  Pitt  Taylor  observes  upon  this  case  (Ev.  1007,  2d  ed.),  "  Perhaps  the  language 
which  the  learned  judge  is  reported  to  have  used  was  somewhat  stronger  than  the 
law  warranted,  and  it  certainly  went  further  than  the  facts  required,  as  the  child 
even  when  offered  as  a  witness,  had  no  real  knowledge  of  the  nature  of  an  oath.  Had 
not  this  been  the  case,  it  seems  difficult  to  understand  upon  what  valid  ground  her 
testimony  could  have  been  rejected  ;  for  whether  she  was  instructed  in  religious 
knowledge  previously  or  subsequently  to  the  commission  of  the  crime  in  question,  or 
whether  the  instruction  was  intended  to  excite  permanent  feelings  or  merely  to 
secure  the  temporary  purpose  of  enabling  her  to  swear  to  the  facts  she  had  witnessed, 
can  signify  nothing;  provided  that  at  the  time  when  she  was  called  upon  to  give  her 
evidence,  she  was  really  aware  of  the  solemn  responsibility  which  devolved  upon  her 
of  speaking  the  truth.  Accordingly  iu  Ireland  it  has  been  held  that  even  on  an  in- 
dictment for  murder,  an  infant  might  be  examined,  though  her  religious  knowledge 
had  been  communicated  to  her  after  the  perpetration  of  the  offence,  and  with  the  sole 
object  of  rendering  her  a  competent  witness."  R.  v.  Milton,  Jr.  Cir.  Rep.  61,  per 
Doherty,  C.  J.  In  R.  v.  Nicholas,  2  0.  &  K.  246 :  61  E.  C.  L.  R.,  Pollock,  C.  B., 
refused  to  put  off  the  trial  in  order  that  a  child  of  six  years  old  might  receive  instruc- 
tion, but  said  that  he  thought  there  were  cases  in. which  such  an  application  might  be 
entertained;  and  that  the  judge  should  act  according  to  his  discretion. 

Where  a  case  depends  upon  the  testimony  of  an  infant,  it  is  usual  for  the  court  to 
examine  him  as  to  his  competency  to  take  an  oath,  previously  to  his  going  before  the 
grand  jury,  and  if  found  incompetent,  for  want  of  proper  instruction,  the  court  will, 
in  its  discretion,  put  off  the  trial,  in  order  that  the  party  may,  in  the  meantime, 
receive  such  instruction  as  may  qualify  him  to  take  an  oath.  1  Stark.  Ev.  94,  2d  ed. 
This  was  done  by  Rooke,  J.,  in  the  case  of  an  indictment  for  a  rape,  and  approved  of 
by  all  the  judges.(l)  1  Leach,  430  (?t) ;  2  Bac.  Ab.  by  Gwill.  577  (n).  An  appli- 
cation to  postpone  the  trial  upon  this  ground  ought  properly  to  be  made  before  the 
child  is  examined  by  the  grand  jury;  at  all  events,  before  the  trial  has  conimencefl, 
for  if  the  jury  are  sworn,  and  the  prisoner  is  put  upon  his  trial  before  the  incompe- 
[*108]  tency  of  the  witness  is  discovered,  the  judge  *ought  not  to  discharge  the  jury 
upon  this  ground.  1  Phill.  Ev.  5,  9th  ed.,  citing  R.  v.  W-dde,  post,  tit.  Practice. 
There  the  witness  was  an  adult,  but  the  principle  seems  to  apply  equally  to  the  case 
of  a  child.  If  a  child  is,  from  want  of  understanding,  incapable  of  giving  evidence 
upon  oath,  proof  of  its  declaration  is  inadmissible.  R.  v.  Tucker,  1808,  MS.  ;  1 
Phill.  Ev.  6,  9th  ed,  Anon.  Lord  Raym.  cited  1  Atk.  29. 

Degree  of  credit  to  he  (jiven  to  the  testimony  of  infants.'^  It  is  said  l)y  Blackstone, 
that  "where  the  evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order 
to  render  it  credible,  that  there  should  be  some  concurrent  testimony  of  time,  place, 
and  circumstances,  in  order  to  make  out  the  fact;  and  that  the  conviction  should  not 
be  grounded  solely  on  the  unsupported  testimony  of  an  infant  under  years  of  discre- 
tion." 4  Com.  214.  In  many  cases  undoubtedly  the  statements  of  children  are  to  be 
received  with  great  caution,  but  it  is  clear  that  a  person  may  be  legally  convicted 
upon  such  evidence  alone  and  unsupported ;  and  whether  the  account  of  the  child 
requires  to  be  corroborated  in  any  part,  or  to  what  extent,  is  a  question  exclusively 
for  the  jury,  to  be  determined  by  them  on  a  review  of  all  the  circumstances  of  the 

(1)  Jenner'a  Case,  2  Rogers's  Reo.  147. 
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case,  and  especially  of  the  manner  in  which  the  evidence  of  the  child  has  been  given. 
1  Phill.  Ev.  6,  9th  ed. 

It  maj  be  observed  that  the  preliminary  inquiry  usually  made  for  ascertaining 
their  competency  is  not  alvrays  of  the  most  satisfactory  nature,  and  sometimes  is  of 
such  a  description  that  merely  by  a  very  slight  practising  of  the  memory  a  child 
might  be  made  to  appear  competent  and  qualified  as  a  witness.  The  inquiry  is  com- 
monly confined  to  the  ascertaining  of  the  fact  whether  a  child  has  a  conception  of 
Divine  punishment  being  a  consequence  of  falsehood,  it  seldom  extends  so  far  as  to 
ascertain  the  child's  notion  of  an  oath,  and  scarcely  ever  relates  to  the  legal  punish- 
ment of  perjury.  Independently  of  the  sanction  of  an  oath,  the  testimony  of 
children,  after  they  have  been  subjected  to  cross-examination,  is  often  entitled  to  as 
much  credit  as  that  of  grown  persons.  What  is  wanted  in  the  perfection  of  the  intel- 
lectual faculties  is  sometimes  more  than  compensated  by  the  absence  of  motives  to 
deceive.  1  Phill.  Ev.  6,  9th  ed. 

Deaf  and  dumb  persons.'^  It  was  formerly  held  that  a  person  born  deaf  and  dumb 
was,  prima  facie,  in  contemplation  of  law  an  idiot.  R.  v.  Steel,  1  Lea,  C.  C.  452 ; 
but  this  presumption  has  been  disputed  by  Wood,  V.  C,  in  Harrod  v.  Harrod,  1  Kay 
&  J.  9.  If  it  appear  that  such  person  has  the  use  of  his  understanding,  he  is  crimi- 
nally answerable  for  his  acts  :  1  Hale,  P.  C.  37  ;  and  is  also  competent  as  a  witness. (1)  - 
Thus  where  a  man  deaf  and  dumb  from  birth,  was  produced  as  a  witness  on  a  trial 
for  larceny,  he  was  allowed  to  be  examined  through  the  medium  of  his  sister,  who 
was  sworn  to  interpret  to  the  witness,  "the  questions  and  demands  made  by  the  court 
to  the  witness,  and  the  answers  made  to  them."  The  sister  stated,  that  for  a  series 
of  years  she  and  her  brother  had  been  enabled  to  understand  one  another  by  means 
of  certain  arbitary  signs  and  motions,*  which  time  and  necessity  had  invented  between 
them.  She  was  certain  that  her  brother  had  a  perfect  knowledge  of  the  tenets  of 
Christianity,  and  that  she  could  communicate  to  him  notions  of  the  moral  and  re- 
ligious nature  of  an  oath,  and  of  the  temporal  dangers  of  perjury.  R.  v.  Ruston, 
1  Leach,  408.  *So  in  Scotland,  upon  a  trial  for  rape,  the  woman,  who  was  [*109] 
deaf  and  dumb,  but  had  been  instructed  by  teachers,  by  means  of  signs,  with  regard 
to  the  nature  of  an  oath,  of  a  trial,  and  of  the  obligation  of  speaking  the  truth,  was 
admitted  to  be  examined.  R.  v.  Martin,  1823,  Alison's  Prac.  Crim.  Law  of  Scotl. 
486. 

Idiots  and  lunatics.]  Persons  not  possessing  the  use  of  their  understanding,  as 
idiots,  madmen,  and  lunatics,  if  they  are  either  continually  in  that  condition,  or  sub- 
ject to  such  a  frequent  recurrence  of  it  as  to  render  it  unsafe  to  trust  to  their  testi- 
mony, are  incompetent  witnesses. 

An  idiot  is  a  person  who  has  been  non  compos  mentis  from  his  birth,  and  who  has 
never  any  lucid  intervals :  Co.  Litt.  247 ;  Bac.  Ab.  Idiot  (A.  1)  ;  and  cannot  be  re- 
ceived as  a  witness.  Com.  Dig.  Testm.  (A.  1.) 

A  lunatic  is  a  person  who  enjoys  intervals  of  sound  mind,  and  may  be  admitted  as 
a  witness,  in  lucidis  intervallis.  Com.  Dig.  Testm.  (A.  1.)  He  must  of  course  have 
been  in  possession  of  his  intellect  at  the  time  of  the  event  to  which  he  testifies,  as 
well  as  at  the  time  of  examination ;  and  it  has  been  justly  observed,  that  it  ought  to 
appear  that  no  serious  fit  of  insanity  has  intervened,  so  as  to  cloud  his  recollection,  and 

(1)  State  T.  De  Wolf,  9  Conn.  98.  When  the  witness  can,  it  is  better  to  make  him  write  his 
answers.  Morrison  v.  Lennard,  3  Carr.  ifc  P.  127.  Eng.  Com.  L.  Reps,  xiv,  238  ;  Snyder  v.  Nations, 
5  Blackf.  295. 
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cause  bitn  to  mistake  the  illusions  of  imagination  for  the  events  he  has  witnessed. 
Alison's  Prae.  C.  P.  of  Scotl.  436.  With  regard  to  those  persons  who  are  afflicted 
with  monomaniu ,  or  an  aberration  of  mind  on  one  particular  subject,  not  touching 
the  matter  in  question,  and  whose  judgment  in  other  respects  is  correct,  the  safest 
rule  appears  to  be  to  exclude  their  testimony,  it  being  impossible  to  calculate  with 
accuracy  the  extent  and  influence  of  such  a  state  of  mind. 

Where  a  lunatic  is  tendered  as  a  witness,  it  is  for  the  judge,  assisted  by  medical 
testimony,  to  determine  whether  he  shall  be  admitted,  and  if,  upon  his  examination 
upon  the  voire  dire,  he  exhibits  a  knowledge  of  the  religious  nature  of  an  oath,  and 
appears  capable  of  giving  an  account  of  transactions  of  which  he  has  been  an  eye- 
witness, it  is  a  ground  for  his  admission.  It  is  for  the  jury  to  judge  of  the  credit 
that  is  to  be  given  to  his  testimony.  K.  v.  Hillj  2  Den.  C.  C.  R.  254.(1) 
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General  rvles.]  It  is  an  established  rule  that  all  witnesses  who  are  examined 
upon  any  trial,  civil  or  criminal,  must  give  their  evidence  under  the  sanction  of  an 
oath,  or  some  affirmation  substituted  in  lieu  thereof.  This  rule  is  laid  down  as  an 
acknowledged  proposition  by  some  of  our  earliest  writers  :  Sheppard's  Abridg.  Tryal ; 
and  it  appears  to  be  of  universal  application,  except  in  the  few  cases  in  which  a  sol- 
emn affirmation  has  been  allowed  by  statute  (see  post)  in  lieu  of  an  oath.  No  exemp- 
tion from  this  obligation  can  be  claimed  in  consequence  of  the  rank  or  station  of  a 
witness.  A  peer  cannot  give  evidence  without  being  sworn  :  Lord  Shaftesbury  v. 
L.  Digby,  3  Keb.  ^31 ;  E.  v.  Lord  Preston,  1  Salk.  278;  and  the  same  appears  to 
be  the  case  in  regard  to  the  king  himself  2  Eol.  Abr.  686;  Omichund  v.  Barker, 
Willes'  Rep.  550.  The  rule  also  holds  even  in  the  case  of  a  judge :  Kel.  12  ;  or 
juryman  :  Bennett  v.  Hundred  of  Hertford,  Sty.  233 ;  Fitzjames  v.  Moys,  1  Sid. 
133 ;  Kitchen  v.  Manwariog,  cited  Andr.  321 ;  7  C.  &  P.  648  :  32  E.  C.  L.  R. ; 
who  happens  to  be  cognizant  of  any  fact  material  to  be  communicated  in  the  course 
of  a  trial.  1  Phill.  Ev.  7,  9th  ed.  An  examination  on  oath  implies  that  a  witness 
should  go  through  a  ceretuony  of  a  particular  import,  and  also  that  he  should 
acknowledge  the  accuracy  of  that  ceremony  to  speak  the  truth.  1  Phill.  Ev.  8,  9th 
ed.  It  is  therefore  necessary,  in  order  that  a  witness's  testimony  should  be  received, 
that  he  should  believe  in  the  existence  of  a  God,  by  whom  truth  is  enjoined  and 

(1)  Livingston  v.  Kierated,  10  Johns.  362.  The  question  whether  a  witness,  sane  at  the  time  he 
testifies,  was  insane  at  the  time  of  the  transaction  with  regard  to  which  he  testifies,  goes  to  the  oredi- 
hiiity  of  his  testimony,  and  not  to  his  competency,  and  is  therefore  a  subject  for  evidence  to  the 
iury,  to  be  adduced  by  the  opposing  party  with  his  other  evidence.  Holoomb  v.  Holcomb,  28  Conn. 
177. 

A  person  in  a  state  of  intoxication  is  inadmissible.   Gebhart  v.  Skinner,  16  Serg.  &  Rawle,  2.S5. 

It  is  no  objection  either  to  the  competency  or  credibility  of  a  witness,  that  he  is  subject  to  fits  of 
mental  derangement,  if  it  appears  that  he  is  sane  at  the  time  he  is  offered.  Campbell  v.  The  State, 
2.3  Alabama,  44. 

Insanity  of  witness  at  the  time  he  testifies  is  a  question  of  competency  for  the  court.  Holoomb  v. 
Holcomb,  28  Conn.  177. 
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falsehood  punished.  Id.  10,  9th  ed.  It  is  not  sufficient  that  a  witness  believes  him- 
self bound  to  speak  the  truth  from  a  regard  to  character,  or  to  the  common  interests 
of  society,  or  from  a  fear  of  the  punishment  which  the  law  inflicts  upon  persons 
guilty  of  perjury.  K.  v.  Ruston,  1  Leach,  C.  C.  455.  Atheists,  therefore,  and  such 
infidels  as  do  not  possess  any  religion  that  can  bind  their  consciences  to  speak  the 
truth,  are  excluded  from  being  witnesses.  Bull,  N.  P.  292 ;  Gilb.  Ev.  129.  Although 
it  was  formerly  held  that  infidels  (that  is  to  say,  persons  professing  some  other  than 
the  Christian  faith)  could  not  be  witnesses,  on  the  ground  that  they  were  under  none 
of  the  obligations  of  our  religion,  and  therefore  could  not  be  under  the  influence  of 
the  oaths  which  our  courts  administer :  Gilb.  Ev.  142  ;  yet  a  different  rule  has  since 
prevailed ;  and  it  is  now  well  settled,  since  the  case  of  Omichund  v.  Barker,  Willes, 
549,  that  those  infidels  who  believe  in  a  God,  and  that  he  will  punish  them  if  they 
swear  falsely,  may  be  admitted  as  witnesses  in  this  country.  (1) 

*It  was  said  by  Willes,  C.  J.,  that  he  was  clearly  of  opinion  that  those  [*111] 
infidels  (if  any  such  there  be)  who  either  do  not  believe  in  a  God,  or  if  they  do,  do 
not  think  that  he  will  either  reward  or  punish  them  in  this  world  or  the  next,  cannot 

(1)  Persons  who  do  not  believe  in  the  obligation  of  an  oath,  and  a  future  state  of  rewards  and 
punishments,  are  incompetent  witnesses.  Gurtiss  v.  Strong,  4  Day's  Case,  51 ;  Wakefield  v.  Koss,  5 
Mason,  16  ;  State  v.  Cooper,  2  Tenn.  96.  It  is  not  enough  to  believe  in  God,  and  that  men  are 
punished  in  this  life.  Atwood  v.  Wilton,  7  Conn.  66.  [Altered  in  Connecticut  by  legislative  enact- 
ment. May,  1830.]  But  the  witness  need  not  believe  in  the  eternity  of  future  punishment.  Butts  v. 
Smartwood,  2  Cowen,  431,  433  n.,  572  n.  His  belief  may  be  proved  from  his  previous  declarations 
and  avowed  opinions,  and  he  cannot  be  admitted  to  explain  them  himself.  Curtiss  v.  Strong,  4  Day's 
Cases,  51  ;  Norton  v.  Ladd,  4  N.  Hamp.  444;  The  State  v.  Petty,  1  Harper,  62  ;  Jackson  v.  Srid- 
ley,  18  Johns.  98.  He  may  show  reform  of  conduct  and  opinion  since  the  declarations  proved.  Ibid. 
A  single  declaration  of  disbelief  proved,  is  not  enough.  Case  of  Thornton  et  al.,  Bucks  Co.,  Pa. , 
Pamph.  One  who  does  not  believe  in  the  existence  of  a  God  is  not  a  competent  witness,  and  the 
fact  may  be  established  by  the  testimony  of  other  witnesses.  Thurston  v.  Whitney,  2  Cushing,  104. 

Contra,  that  disbelief  in  a  future  state  goes  only  to  credit.  Hunscum  v.  Hunscum,  15  Mass.  Rep. 
184.     And  see  Noble  v.  People,  1  Bru.  29  ;  Easterday  v.  Hilborne,  Wright,  346. 

Any  person,  who  believes  in  the  existence  of  a  God  or  a  Supreme  Being,  who  is  the  just  moral 
Governor  of  the  universe,  who  will,  either  in  thh  life  or  the  next,  reward  virtue  and  punish  vice, 
and  who  feels  that  an  oath  will  be  binding  upon  his  conscience,  cannot  be  excluded  from  giving  his 
testimony  on  the  ground  of  his  religious  belief.  Arnold  v.  Arnold,  13  Verm.  362. 

The  true  test  of  a  witness's  competency  on  the  ground  of  his  religious  principles  is,  whether  he 
believe  in  the  existence  of  a  God  who  will  punish  him  if  he  swear  falsely  ;  and  within  this  rale  are 
comprehended  those  who  believe  future  punishments  not  to  be  eternal.  Cnbhison  t.  McCreary,  2 
Watts  k  Serg.  262. 

One  wno  believes  in  the  existence  of  God,  and  that  an  oath  is  binding  on  the  conscience,  is  a 
competent  witness,  though  he  does  not  believe  in  a  future  state  of  rewards  and  punishments-  Brock 
V.  Milligan,  10  Ohio.  121, 

A  person  who  believes  that  there  is  no  God,  is  not  a  competent  witness.  To  prove  this  it  is  com- 
petent to  show  his  settled  and  previous  declarations  on  the  subject.  Though  the  witness  may  have 
been  for  this  reason  incompetent,  yet  if,  the  objection  has  been  removed  by  a  change  of  views  he 
should  be  examined.  Scott  v.  Hooper,  14  Verm.  535. 

The  declarations  of  a  witness  are  competent  evidence  of  his  disbelief  of  the  existence  of  a  Supreme 
Being.  Smith  v.  Coffin,  18  Maine,  157. 

Although,  after  the  proof  of  such  declarations,  an  honest  change  of  opinion  may  be  shown,  and' 
the  proposed  witness  thereby  rendered  competent,  yet  the  testimony  of  another  person  that  the  wit- 
ness offered  was  then,  and  for  many  years  next  preceding,  had  been,  a  Universalist,  and  was  an 
active  member  of  a  Universalist  society,  and  has  ever  been  and  then  was  u,  firm  believer  in  the- 
Christian  religion,  w.is  held  to  be  inadmissible.  Ibid. 

When  declarations  of  disbelief  are  proved,  the  person  offered  as  a  witness  cannot  be  permitted  to> 
testify  to  his  belief  in  a  Supreme  Being  in  order  to  qualify  himself  for  admission.  Ibid. 

To  show  a  witness  incompetent  from  a  defect  of  religious  belief,  his  conversation  or  declaration* 
on  religious  topics  are  admissible.  Bartholemy  v.  The  People,  2  Hill,  249.     See  Quinn  v.  Crowell' 
4  Whart.  3.34. 

A  belief  in  a  future  state  of  rewards  and  punishments,  or  a  belief  in  the  inspired  character  of  th«- 
Bible,  are  not  essential  to  the  competency  of  a  witness.  It  is  enough  if  he  believes  in  a  God  who- 
will  punish  false  swearing.  Blair  v.  Seaver,  2  Casey,  274;  Shaw  v.  Moore,  4  Jones's  Law,  25. 

The  incompetency  of  a  witness  for  want  of  religious  belief,  may  be  proved  at  the  option  of  the- 
party  seeking  to  exclude  him  either  by  the  voire  dire  or  by  evidence  of  his  declarations  previously- 
made.  Barrel  v.  The  State,  1  Head,  125. 

The  want  of  religious  belief  in  a  witness  cannot  be  shown  by  examination  of  the  witness  himself.'. 
The  Commonwealth  v.  Smith,  2  Gray,  516. 

As  to  incompetency  for  religious  belief,  see  Central  Military  Tract,  R.  R.  Co.  v.  Rockafellow,,  17.' 
Illinois,  541. 
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be  witnesses  in  any  case,  nor  under  any  circumstances,  for  this  plain  reason,  that  an 
oath  cannot  possibly  be  any  tie  or  obligation  upon  them.  Omichund  v.  Barker, 
Willes,  549.  A  witness  was  rejected  on  this  ground  by  Grose,  J.,  at  the  Bedford 
Spring  Assizes,  1789,  on  an  indictment  for  murder.  Anon.  1  Leach,  341  (n). 

An  adult  witness  will,  of  course,  be  presumed  to  profess  those  principles  of  religion 
which  render  him  a  competent  witness. 

What  the  exact  question  is  which  is  the  subject  of  inquiry  in  such  a  case  does  not 
appear  to  be  fully  decided.  The  witness  must  believe  in  the  existence  of  a  Divine 
Power,  who  would  be  oifended  by  perjury,  and  would  be  capable  of  punishing  it. 
The  doubt  has  been  whether  it  is  also  necessary  that  the  witness  should  believe  in  a 
future  state  of  rewards  and  punishments ;  from  the  case  of  Omichund  v.  Barker,  it 
seems  that  Willes,  C.  J.,  thought  that  the  expectation  of  temporal  punishment  pro- 
ceeding from  a  Divine  Power  was  sufficient. 

There  has  also  been  some  dispute  as  to  the  mode  in  which  the  state  of  the 
witness's  belief  is  to  be  ascertained.  The  preponderance  of  authority  is  in  favor  of 
the  witness  being  himself  examined  as  to  his  religious  opinion.  Ph.  &  Am.  Ev.  12; 
The  Queen's  Case,  2  B.  &  B.  284;  R.  v.  Taylor,  1  Peake  11 ;  E,.  v.  White,  1  Lea. 
43y;  R.  V.  Serva,  infra;  Best  Ev.  208.  It  is,  however,  the  opinion  of  some 
writers  (and  this  opinion  is  supported  by  the  practice  in  America)  that  the  witness 
ought  not  to  be  questioned  at  all,  but  that  the  fact  should  be  proved  by  the  oath  of 
persons  acquainted  with  him.  Mr.  Best  (ubi  supra)  strongly  contends  that  evidence 
both  of  the  party  himself  and  others,  is  admissible  on  the  point. 

The  inquiry  can  never  be  carried  further,  if  the  witness  himself  asserts  his  belief 
Thus  in  R.  v.  Serva,  2  C.  &  K.  53,  a  negro,  who  was  called  as  a  witness,  stated, 
before  he  was  sworn,  that  he  was  a  Christian,  and  had  been  baptized;  Piatt,  B.,  held 
that  he  might  be  sworn,  and  that  no  further  question  could  be  asked  before  he  was  so. 

In  R.  V.  James,  6  Cox,  C.  C.  5,  after  the  jury  had  delivered  their  verdict,  it  was 
discovered  that  one  of  the  witnesses  had  not  been  sworn  ;  the  jury  were  then  directed 
to  reconsider  their  verdict,  and  to  leave  out  of  their  consideration  the  evidence  given 
by  the  unsworn  witness. 

It  is  not  yet  settled  by  the  Scotch  law,  whether  a  witness  professing  his  disbelief 
in  a  God,  and  in  a  future  state  of  rewards  and  punishments,  is  admissible.  "^  When 
the  point  shall  arrive,"  says  Mr.  Alison,  "it  is  well  worthy  of  consideration,  whether 
there  is  any  rational  ground  for  such  an  exception ; — whether  the  risk  of  allowing 
unwilling  witnesses  to  disqualify  themselves  by  the  simple  expedient  of  alleging  that 
they  are  atheists,  is  not  greater  than  that  of  admitting  the  testimony  of  such  as  make 
this  profession."  Alison,  Prac.  Cr.  L.  Scotl.  438.  The  policy  of  the  rule  has  also 
been  questioned  by  English  text  writers.  Best  Ev.  212. 

Form,  of  the  onth.']  The  particular  form  or  ceremony  of  administering  an  oath  is 
quite  distinct  from  the  substance  of  the  oath  itself.  1  Phill.  Ev.  8,  9th  ed.  The 
form  of  oaths  under  which  God  is  invoked  as  a  witness,  or  as  an  avenger  of  perjury, 
is  to  be  accommodated  to  the  religious  persuasion  which  the  swearer  entertains  of 
r*112]  *God;  it  being  vain  to  compel  a  man  to  swear  by  a  God  in  whom  he  does  not 
believe,  and  whom  he  therefore  does  not  reverence.  Puffend.  b.  4,  c.  2,  s.  4.  The  rule  of 
our  law  therefore  is,  that  witnesses  may  be  sworn  according  to  the  peculiar  ceremonies 
of  their  own  religion,  or  in  such  a  manner  as  they  may  consider  binding  on  their 
con,sciences.(l)  Phill.  Ev.  9,  9th  ed.    Per  Alderson,  B.,  in  Miller  v.  Salomons,  7 

(1)  That  form  of  oath  is  to  be  used  which  the  witness  holds  obligatory.  Curtiss  v.  Strong,  4  Day's 
Case,  51. 
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Ex.  K.  534,  535 ;  and  per  Pollock,  C.  B.,  Id.  558.  A  Jew  consequently  is  sworn 
upon  the  Pentateuch,  with  his  head  covered.  2  Hale,  P.  C.  279;  Omichund  v. 
Barker,  Willes,  543.  But  a  Jew  who  stated  that  he  professed  Christianity,  but  had 
never  been  baptized,  nor  even  formally  renounced  the  Jewish  faith,  was  allowed  to 
be  sworn  on  the  New  Testament.  R.  v.  Gilham,  1  Esp.  285.  A  witness  who  stated 
that  he  believed  both  the  Old  and  New  Testament  to  be  the  word  of  God,  yet  as  the 
latter  prohibited,  and  the  former  countenanced  swearing,  he  wished  to  be  sworn  on 
the  former,  was  permitted  to  be  sworn.  Edmonds  v.  Eowe,  Ey.  &  Moo.  N.  P.  C.  77 : 
21  E.  C.  L.  R.  So  where  a  witness  refused  to  be  sworn  in  the  usual  form,  by  laying 
his  right  hand  on  the  book,  and  afterwards  kissing  it,  but  desired  to  be  sworn  by 
having  the  book  laid  open  before  him,  and  holding  up  his  right  hand ;  he  was  sworn 
accordingly.  Dalton  v.  Colt,  2  Sid.  6;  Willes,  553.  And  where  on  a  trial  for  high 
treason,  one  of  the  witnesses  refused  to  be  sworn  in  the  usual  manner,  but  put  his 
hands  to  his  buttons;  and  in  reply  to  a  question,  whether  he  was  sworn,  stated  that 
he  was  sworn  and  was  under  oath;  it  was  held  suflScient.  R.  v.  Love,  5  How.  St.  Tr. 
113.  A  Scotch  witness  has  been  allowed  to  be  sworn  by  holding  up  the  hand  with- 
out touching  the  book,  or  kissing  it,  and  the  form  of  the  oath  administered  was, 
"  You  swear  according  to  the  custom  of  your  country,  and  of  the  religion  you  profess, 
that  the  evidence,''  &c.  &c.  R.  v.  Milldrone,  Leach,  412;  Mee  v.  Reid,  Peake,  N. 
P.  C.  23.  Lord  George  Gordon,  before  he  turned  Jew,  was  sworn  in  the  same 
manner,  upon  exhibiting  articles  of  the  peace  in  the  King's  Bench.  MS.  McNall,  on 
Ev.  97.  In  Ireland  it  is  the  practice  to  swear  the  Roman  Catholic  witnesses  upon  a 
Testament  with  a  crucifix  or  cross  upon  it.  Id.  The  following  is  also  given  as  the 
form  of  a  Scotch  Covenanter's  oath :  "I,  A.  B.,  do  swear  by  God  Himself,  as  I  shall 
answer  to  him  at  the  great  day  of  jadgment,  that  the  evidence  I  shall  give  to  the 
court  and  jury,  touching  the  matter  in  question,  is  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  :  so  help  me  God."  1  Leach,  412  (m);  R.  v.  "Walker,  0.  B. 
1788 ;  Ibid.  A  Mahomedan  is  sworn  on  the  Koran.  The  form  in  R.  v.  Morgan,  1 
Leach,  54,  was  as  follows  :  The  witness  first  placed  his  right  hand  flat  upon  the  book, 
put  the  other  hand  to  his  forehead,  and  brought  the  top  of  his  forehead  down  to  the  book, 
and  touched  it  with  his  head.  He  then  looked  for  some  time  upon  it,  and  being 
asked  what  effect  that  ceremony  was  to  produce,  he  answered  that  he  was  bound  by 
it  to  speak  the  truth.  The  deposition  of  a  Gentoo  has  been  received,  who  touched 
with  his  hand  the  foot  of  a  Brahmin.  Omichund  v.  Barker,  1  Atk.  21.  The  follow- 
ing is  given  in  a  recent  case  as  the  form  of  swearing  a  Chinese.  On  entering  the 
box  the  witness  immediately  knelt  down,  and  a  China  saucer  having  been  placed  in 
his  hand,  he  struck  it  against  the  brass  rail  in  front  of  the  box  and  broke  it.  The 
crier  of  the  court  then,  by  direction  of  the  interpreter,  administered  the  oath  in  these 
words,  which  was  translated  by  the  interpreter  into  the  Chinese  language,  "  You  shall 
tell  the  truth  and  the  whole  *truth  ;  the  saucer  is  cracked,  and  if  you  do  not  [*113] 
tell  the  truth,  your  soul  will  be  cracked  like  the  saucer."  R.  V.  Entrehman,  1  Carr. 
&M.  248;  41  E.  C.  L.  R 

The  1  &  2  Vict.  c.  105,  s.  1,  U.  K.,  enacts  that  "  in  all  cases  in  which  an  oath 
may  lawfully  be  and  shall  have  been  administered  to  any  person  either  as  a  juryman 
or  a  witness,  or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any  court  of  law 
or  equity  in  the  United  Kingdom,  or  on  appointment  to  any  office  or  employment,  or 
on  any  occasion  whatever,  such  person  is  bound  by  the  oath  administered,  provided 
the  same  shall  have  been  administered  in  such  form  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding ;  and  every  such  person,  in  case  of  wilful 
false  swearing,  may  be  convicted  of  the  crime  of  perjury  in  the  same  manner  as  if 
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the  oath  had  been  administered  in  the  form  and  with  the  ceremonies  most  commonly 
adopted." 

A  witness  may  be  asked,  whether  he  considers  the  form  of  administering  the  oath, 
to  be  such  as  will  be  binding  on  his  conscience.  The  most  correct  and  proper  time 
for  asking  a  witness  this  question  is  before  the  oath  is  administered  ;  but  as  it  may 
happen  that  the  oath  may  be  administered  in  the  usual  form,  by  the  officer,  before 
the  attention  of  the  court,  or  party,  or  counsel,  is  directed  to  it,  the  party  is  not  to 
be  precluded ;  but  the  witness  may,  nevertheless,  be  afterwards  asked  whether  he 
considers  the  oath  he  has  taken  as  binding  upon  his  conscience.  If  he  answers  in  the 
affirmative  he  cannot  then  be  further  asked,  whether  there  be  any  other  mode  of 
swearing  more  binding  upon  his  conscience.  The  Queen's  Case,  2  Br.  &  B.  284 :  6 
E.  C.  L.  R.  So  where  a  person  who  was  of  the  Jewish  persuasion  at  the  time  of 
trial,  and  an  attendant  on  the  synagogue,  was  sworn  on  the  Gospels  as  a  Christian, 
the  court  refused  a  new  trial  on  this  ground  ;  being  of  opinion  that  the  oath  as  taken 
was  binding  on  the  witness,  both  as  a  religious  and  moral  obligation  ;  and  Richard- 
son, J.,  added,  that  if  the  witness  had  sworn  falsely,  he  would  be  subject  to  the 
penalties  of  perjury.  Sells  v.  Hoare,  3  Br.  &  B.  232  :  7  E.  0.  L.  K ;  7  B.  Moore, 
36,  S.  C. 

Affirmation  in  lieu  of  oath.]  Formerly  it  was  necessary  in  all  cases  that  an  oath, 
that  is  a  direct  appeal  to  the  Divine  Power,  should  be  made  by  the  witness.  Many 
conscientious  persons  have  objected  to  this,  and  various  sects  have  been  established, 
part  of  whose  religious  creed  it  is  to  do  so.  In  order  to  prevent  the  difficulty  which 
arose  from  large  classes  of  the  community  being  thus  rendered  unavailable  as  wit- 
nesses, various  statutes  have  from  time  to  time  been  passed  exempting  such  persons 
from  the  necessity  of  taking  the  usual  form  of  oath,  and  allowing  them  to  substitute 
a  solemn  affirmation  in  its  stead.  Thus,  by  the  9  Geo.  4,  c.  32,  s.  1,  U.  K.,  "  Every 
Quaker  or  Moravian  who  shall  be  required  to  give  evidence  in  any  case  whatsoever, 
criminal  or  civil,  shall,  instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to 
make  his  or  her  solemn  affirmation  or  declaration,  in  the  words  following  :  '  I,  A. 
B.,  being  one  of  the  people  called  Quakers  [or  one  of  the  persuasion  of  the  people 
called  Quakers,  or  of  the  united  brethren  called  Moravians,  as  the  case  may  6e],  do 
solemnly,  sincerely,  and  truly  declare  and  affirm  :'  which  said  affirmation  or  declara- 
tion shall  be  of  the  same  force  and  effect  in  all  courts  of  justice  and  other  places, 
where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had  taken  an  oath 
in  the  usual  form  ;  and  if  any  person  making  such  declaration  or  affirmation  shall  be 
[*114]  *convicted  of  having  wilfully,  falsely,  and  corruptly  affirmed  or  declared,  any 
matter  or  thing,  which,  if  the  same  had  been  sworn  in  the  usual  form,  would  have 
amounted  to  wilful  and  corrupt  perjury,  every  such  offender  shall  be  subject  to  the 
same  pains,  penalties,  and  forfeitures,  to  which  persons  convicted  of  wilful  and  cor- 
rupt perjury  are  or  shall  be  subject." 

By  the  3  &  4  "Win.  4,  c.  49,  U.  K.,  Quakers  and  Moravians  are  permitted  to  make 
an  affirmation  or  declaration,  instead  of  taking  an  oath,  "in  all  places,  and  for  all 
purposes  whatsoever,  where  an  oath  is  or  shall  be  required,  either  by  the  common 
law,  or  by  any  act  of  Parliament;"  and  any  such  affirmation  or  declaration,  if  false, 
is  punishable  as  perjury. 

Where  a  prosecutor,  who  had  been  a  Quaker,  but  had  seceded  from  the  sect,  and 
called  himself  an  Evangelical  Friend,  stated  that  he  could  not  affirm  according  to  the 
form,  either  in  the  9  Geo.  4,  c.  32,  or  in  the  3  &  4  Wm.  4,  c.  49,  and  he  was  allowed 
to  give  evidence  under  a  general  form  of  affirmation  ;  the  judges  were  unanimously 
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of  opinioD  that  bis  evidence  was  improperly  received.  R.  v.  Doran,  2  Lew.  C.  C.  27 ; 
2  Moo.  C.  C.  37. 

This  case  led  to  the  passing  of  1  &  2  Vict.  c.  77,  U.  K.,  which  enacts  that  any 
person  who  shall  have  been  a  Quaker  or  a  Moravian  may  make  solemn  affirmation  and 
declaration,  in  lieu  of  taking  an  oath,  as  fully  as  it  would  be  lawful  for  any  such  per- 
son to  do  if  he  still  remained  a  member  of  either  of  such  religious  denominations  of 
Christians,  which  said  affirmation  or  declaration  shall  be  of  the  same  force  and  effect 
as  if  he  or  she  had  taken  an  oath  in  the  usual  form  ;  and  such  affirmation  or  declara- 
tion, if  false,  is  punishable  as  perjury.  Every  such  affirmation  or  declaration  is  to  be 
in  the  words  following  :  "  I,  A.  B.,  having  been  one  of  the  people  called  Quakers 
[or  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  united  brethren 
called  Moravians,  as  the  case  may  fee],  and  entertaining  conscientious  objections  to 
the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

By  the  3  &  4  Wm.  4,  c.  82,  U.  K.,  the  class  or  sect  of  dissenters  called  Separatists, 
when  required  upon  any  lawful  occasion  to  take  an  oath,  in  any  case  where  by  law  an 
oath  is  or  may  be  required,  are  also  allowed  to  make  an  affirmation  or  declaration  in- 
stead, in  the  words  following  :  "  I,  A.  B.,  do,  in  the  presence  of  Almighty  God, 
solemnly,  sincerely,  and  truly  affirm  and  declare,  that  I  am  a  member  of  the  religious 
sect  called  Separatists,  and  that  the  taking  of  an  oath  is  contrary  to  my  religious  belief, 
as  well  as  essentially  opposed  to  the  tenets  of  that  sect;  and  I  do  also  in  the  same 
solemn  manner,  affirm  and  declare,"  &c. 

But,  besides  the  persons  comprised  within  the.se  sects,  other  persons  called  as  wit- 
nesses not  unfrequently  refused  to  be  sworn  from  what  they  as.s'erted  to  be  conscien- 
tious motives,  it  is,  therefore,  provided  by  the  24  &  25  Vict.  c.  66,  s.  1,  that  if  any 
person  called  as  a  witness  in  any  court  of  criminal  jurisdiction  in  England  or  Ireland, 
or  required,  or  desiring  to  make  an  affidavit  or  deposition  in  any  criminal  proceeding, 
shall  refuse  or  be  unwilling  from  alleged  conscientious  motives  to  be  sworn,  it  shall 
be  lawful  for  the  court  or  judge,  or  other  presiding  officer  or  person  qualified  to  take 
affidavits  or  depositions,  upon  being  satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation  or 
declaration  in  the  words  following  :  "  I,  A.  B.,  *do  solemnly,  sincerely,  and  [*115] 
truly  affirm  and  declare  that  the  taking  of  any  oath  is  according  to  my  religious  belief 
unlawful,  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  &c.  Which 
solemn  affirmation  and  declaration  shall  be  of  the  same  force  and  effijct  as  if  such 
person  had  taken  an  oath  in  the  usual  form.  By  s.  2,  "If  any  person  making  such 
solemn  affirmation  or  declaration  shall  wilfully,  falsely,  and  corruptly  affirm  or  declare 
any  matter  or  thing  which,  if  the  same  had  been  sworn  in  the  usual  form,  would 
have  amounted  to  wilful  and  corrupt  perjury,  every  such  person  so  offending  shall 
incur  the  same  penalties  as  by  the  laws  and  statutes  of  this  kingdom  are  or  may  be 
enacted  or  provided  against  persons  convicted  of  wilful  and  corrupt  perjury." (1) 

Persons  excommvnicated ."]  It  was  formerly  considered  that  persons  excommuni- 
cated could  not  be  witnesses;  but  by  the  53  Geo.  3,  c.  127,  s.  3,  persons  excommu- 
nicated shall  incur  no  civil  disabilities. 


(1)  A  witness  who  has  no  objections  to  be  sworn  may  not  be  affirmed.  Williamson  v.  Carrol,  1  Har- 
rison, 271. 
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INCOMPETENCY   FROM   INTEREST. 

To  what  extent  interest  still  a  ground  of  incompetency — husband  and  wife, 
Only  extends  to  lawful  husband  and  wife, 
Where  other  persons  are  indicted  with  the  husband  or  wife. 
Where  husband  or  wife  is  not  indicted,  but  implicated,     . 
In  cases  of  treason,    .... 
personal  violence,    . 
bigamy,   . 
Incompetency  in  other  cases, 
Accomplice — always  admissible, 

competent  for  the  prisoner, 

corroboration  of,  . 

nature  of  corroboration, 

by  whom  to  be  corroborated, 

situation  of,  when  called  as  a  witness, 
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To  what  extent  interest  still  a  ground  of  incompe,te.ncy — husband  and  ioife.'\  In- 
competency from  intere.st  was  removed  to  a  great  extent  by  the  6  &  7  Vict.  c.  85, 
and  almost  entirely  by  the  14  &  15  Vict.  c.  99,  and  16  &  17  Vict.  c.  83.  An  im- 
portant exception,  however,  is  expressly  made  with  regard  to  husbands  and  wives, 
who  remain,  as  at  common  law,  incompetent  witnesses  either  for  or  against  each 
other.  See  14  &  15  Vict.  c.  99,  s.  3,  and  16  &  17  Vict.  c.  83,  s.  3.(1) 

The  rule  is  absolute,  subject  to  certain  exceptions  which  will  be  explained  pres- 
ently, and  cannot  be  waived.  It  excludes  them  from  giving  evidence,  not  only  of 
facts,  but  of  statements  made  by  either  in  the  nature  of  admissions.  But  any  con- 
versation between  husband  and  wife  may  be  proved  by  third  persons  who  are  present 
at  or  overhear  it.  E.  v.  Smithie,  5  C.  &  P.  332  :  24  E.  C.  L.  R. ;  E.  v.  Simons,  6 
C.  &  P.  540  :  25  E.  0.  L.  R. ;   R.  v.  Bartlett,  7  C.  &  P.  832  :  32  E.  C.  L.  R.(2) 

But  the  rule  only  extends  to  cases  where  the  husband  or  wife  are  actually  on  their 
trial.  It  was  once  thought  otherwise,  but  the  mistake  seems  to  have  arisen  from  not 
having  drawn  the  distinction  clearly  enough  between  competency  and  privilege.  See 
p.  118. 

Where  the  relation  of  husband  and  wife  has  once  subsisted,  the  one  is  an  inad- 
missible witness  for  or  against  the  other,  even  after  the  relation  has  ceased,  with 


(1)  Snyder  et  al.  v.  Snyder,  6  Binney,  488 ;  Daniel  v.  Proctor  et  al.,  1  Devereux,  428  ;  Higden  v. 
Higden,  6  I.  I.  Marshall,  53  ;  Lucas  v.  The  State,  23  Conn.  18.  Though  separated  by  articles. 
Terry  v.  Belcher,  I  Bailey,  568.  But  she  has  been  held  competent  for  her  husband  in  an  action  of 
book  debt.  Stanton  v.  Wilson  et  al.,  3  Day's  Cases,  37.  And  in  forcible  entry  and  detainer,  the 
wife  of  the  prosecutor  is  a  good  witness  to  prove  the  force,  but  only  the  force.  Resp.  v.  Shryber,  1 
Dall.  68.  A  release  to  baron  and  feme,  he  being  absent,  will  make  her  a  good  witness.  Common- 
wealth V.  Briggs,  6  Pick.  429  ;  Dwilley  v.  Dwilley,  46  Maine,  377  ;  Walker  v.  Sanborn,  Ibid.  470; 
Bird  V.  Hunston,  10  Ohio  (N.  S.),  418'. 

The  conjugal  relation  will  not  prevent  a  woman  from  testifying  as  to  whether  she  has  had  inter- 
course with  other  men  than  her  husband.  Chamberlain  v.  The  People,  9  Smith,  85. 

Neither  husband  nor  wife  is  competent  to  prove  non-access.    Ibid. 

The  mother  of  a  bastard  child  who  is  a  married  woman,  though"  from  necessity  she  is  a  competent 
witness  to  prove  the  illicit  intercourse,  and  who  is  in  fact  the  father  of  the  child,  is  not  competent  to 
prove  the  non-access  of  the  husband,  his  absence  from  the  State,  nor  any  fact  which  can  be  proved 
by  other  testimony.  The  People  v.  Ontario,  15  Barbour,  286. 

(2)  Burger  v.  Tribble,  2  Dana,  333  ;  Moody  v.  Fulmer,  Wharton's  Dig.  308  ;  Smith  v.  Soudder, 
11  Serg.  &  Rawle,  325  ;  Sackit  v.  May,  3  Dana,  80.  Unless  they  form  a  part  of  the  res  gestce.  Park 
V.  Hopkins,  2  Bailey,  408  ;  Thomas  v.  Hargrave,  Wright's  (Ohio)  Rep.  595.  On  an  indictment 
against  husband  and  wife,  her  admissions  are  good  against  herself,  but  not  against  him.  Common- 
wealth V.  Briggs,  5  Pick.  429. 

Facts  known  to  a  widow,  which  did  not  come  to  her  knowledge  by  reason  of  her  relation  as  wife, 
she  is  competent  to  testify.  Walker  v.  Sanborn,  46  Maine,  470. 
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respect  to  matters  which  occurred  during  the  continuance  of  the  relation.  Thus, 
where  a  woman  divorced  by  act  of  Parliament,  and  married  again,  was  called  to 
prove  a  contract  by  her  former  husband,  she  was  rejected  by  Lord  Alvanley.  If  she 
might  be  a  witness,  his  lordship  observed,  in  a  civil  proceeding,  she  might  equally 
be  so  in  a  criminal  proceeding ;  and  it  could  never  be  endured  that  the  confidence 
which  the  law  had  created  whilst  the  parties  remained  in  the  most  intimate  of  all 
relations,  should  be  broken  whenever  by  the  misconduct  of  one  party  the  relation  has 
been  dissolved.  Monroe  v.  Twisleton,  Peake  Ev.  App.  xci,  5th  ed.  *Upon  [*117] 
the  authority  of  this  case.  Best,  C.  J.,  rejected  the  testimony  of  a  widow  called  to 
prove  a  conversation  between  herself  and  her  late  husband.  Doker  v.  Easier,  Ey.  & 
M.,  N.  P.  C.  198  :  21  E.  C.  L.  E.  In  Beveridge  v.  Minter,  1  0.  &  P.  364  :  12  E. 
C.  L.  R.  Lord  Tenterden,  C.  J.,  received  the  evidence;  but  in  O'Connor  v.  Mar- 
joribanks,  4  M.  &  G.  435  :  43  E.  C.  L.  R.,  the  Court  of  Common  Pleas  held,  that 
it  was  the  sounder  and  better  rule  to  exclude  the  testimony  of  each  respecting  the 
other  in  all  cases,  according  to  the  law  laid  down  by  Lord  Alvanley  in  Monroe  v. 
Twisleton. (1) 

Only  extends  to  lawful  husband  and  wife.']  It  is  only  where  there  has  been  a 
valid  marriage,  that  the  parties  are  excluded  from  giving  evidence  for  or  against  each 
other.  Therefore,  on  an  indictment  for  bigamy,  after  proof  of  the  first  marriage,  the 
second  wife  is  a  competent  witness  against  the  husband,  for  the  marriage  is  void. (2) 
B.  N.  P.  287 ;  Bac.  Ab.  Ev.  A.  1 ;  1  East,  P.  C.  469.  See  p.  117.  So  where 
a  woman  had  married  the  plaintiff,  and  lived  with  him  as  his  wife  during  the  time 
of  the  transactions  to  which  she  was  called  to  speak,  but  had  left  him  on  the  return 
of  a  former  husband,  who  had  bean  absent  from  England  upwards  of  thirty  years, 
and  was  supposed  to  be  dead,  Patteson,  J.,  held  that  there  was  no  objection  to  her 
giving  evidence  for  the  defendant.  Wells  v.  Fisher,  1  Moo.  &  R.  99,  S.  C.  5  C.  & 
P.  12.  Of  course,  therefore,  a  woman  who  cohabits  with  a  man  as  his  wife,  but  is 
not  so  in  fact,  is  a  competent  witness  for  or  against  him.  Mathews  v.  Galindo,  4 
Bingh.  610. 

Where  other  persons  are  indicted  with  hushand  or  wife."]  Where  several  per- 
sons are  indicted  together,  an  attempt  is  sometimes  made  to  call  the  wife  of  one 
prisoner  as  evidence  for  or  against  another.(3)  In  very  few  cases  has  this  been  allowed 
to  be  done.     In  R.  v.  Smith,  1  Moo.  C.  C.  289,  three  prisoners  were  indicted   for 

(1)  State  V.  J.  N.  B.,  1  Tyler,  36  i  State  v  Phelps,  2  Tyler,  374.  A  widow  is  not  permitted  to 
testify  to  declarations  made  by  her  husband  during  coverture,  to  contradict  and  impeach  the  testi- 
mony given  by  him  on  a  former  trial  between  the  parties.  Egdell  v.  Bennett  et  al.,  7Term.  554.  She 
is  however  a  competent  witness  as  to  facts  which  happened  during  coverture,  although  it  would  not 
have  been  competent  for  her  husbapd  to  have  testified  to  them  if  living.  Ibid.,  Cof&n  v.  Jones.  13 
Pick.  441. 

The  widow  is  not  competent,  after  the  death  of  her  husband,  to  make  any  disclosure  in  relation  to 
him,  which  implies  a  violation  of  the  confidence  reposed  in  her  as  a  wife.  IMcGee  v.  Maloney,  1  B. 
Monroe,  225. 

A  widow  is  competent  to  testify  against  the  administrator  of  her  deceased  husband  in  respect  to 
any  facts  which  she  did  not  learn  from  the  latter.  Babcock  v.  Booth,  2  Hill,  181. 

In  an  action  for  criTn.  con.  with  the  plaintiff's  wife,  hdd,  that  after  a  divorce  a  vincnlo  matri- 
monii, she  was  a  competent  witness  for  the  husband  to  prove  the  charge.  But  a  wife  is  generally 
incompetent,  even  after  divorce,  to  testify  against  the  husband  as  to  facts  occurring  during  the  con- 
tinuance of  the  marriage,  and  which  might  affect  the  husband  either  in  his  pecuniary  interest  or 
character.  Otherwise,  semble  as  to  facts  occurring  after  divorce.  In  cases  of  bastardy  involving  the 
adultery  of  the  wife,  she  is  incompetent  to  prove  non-access  of  her  husband  ;  hut  from  necessity  she 
Is  admitted  to  prove  the  criminal  intercourse.  Eatoliff  v.  Wales,  1  Hill.  63. 

(2)  On  the  trial  of  an  indictment  for  bigamy,  the  second  wife,  it  seems,  is  a  witness  either  for  or 
against  the  prisoner.     The  State  v.  Patterson,  2  Iredell,  346, 

After  a  divorce  a  vinculo,  the  husband  is  competent  to  prove  the  marriage  on  an  indictment  against 
another  for  adultery  with  the  wife  before  divorce.  The  State  v.  Dudley,  7  Wisconsin,  664. 

(3)  The  wife  of  one  of  several  defendants  jointly  indicted  and  on  trial  for  murder,  is  not  a  com- 
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a  burglary.  One  of  the  prisoners,  Draper,  set  up  an  alibi,  and  called  Smith's  wife 
in  support  of  it,  but  Littledale,  J.,  refused  to  let  her  be  examined,  saying  that 
the  evidence  of  the  prosecution  would  be  thereby  weakened  altogether,  and  that  so 
the  witness's  husband  would  be  benefited.  The  question  was  reserved,  and  all  the 
judges,  except  Graham,  B.,  and  Littledale,  J.  (who  seems  to  have  changed  his 
opinion),  thought  the  evidence  rightly  rejected.  Four  years  afterwards,  the  case  of 
li.  V.  Hood,  1  iNJoo.  C.  C.  281,  was  reversed.  Under  what  precise  circumstances 
the  evidence  was  tendered  does  not  appear,  but  the  person  who  was  tendered  was 
the  wife  of  a  man  who,  though  implicated  in  the  offence,  was  not  included  in  the 
indictment.  But  this  distinction  seems  to  have  been  overlooked,  and  the  court 
refused  to  allow  the  point  to  be  argued,  saying  that  it  was  concluded  by  R.  V.  Smith, 
supra.  So  where,  upon  an  indictment  against  Webb  and  three  other  prisoners  for 
sheep-stealing,  the  counsel  for  the  prosecution  proposed  to  call  the  wife  of  Webb  to 
prove  facts  against  the  other  prisoners,  and  urged  that  it  was  only  in  cases  where  the 
acquittal  or  conviction  of  one  prisoner  had  a  direct  tendency  to  cause  the  acquittal 
or  conviction  of  the  other  pri.soners,  that  the  wife  of  one  prisoner  was  incompetent 
to  give  evidence  for  or  against  the  other  prisoners,  Bolland,  B.,  held  that  the  wit- 
ness was  incompetent.  R.  v.  Webb,  Glouc.  Spr.  Ass.  1830,  2  Russ.  by  Grea.  982. 
The  authority  of  R.  v.  Smith  is  impugned  by  Mr.  Greaves  in  a  note  to  Russ.  981 ; 
[*118]  and  was  formerly  so  by  Mr.  Phillipps  (1  Phill.  Ev.  75,  9th  ed.);  but  *in  the 
last  edition  of  the  latter  work  the  passage  is  omitted.  In  R.  v.  Sills,  1  C.  &  K.  494: 
47  E.  C.  L.  R.,  where  A.  and  B.  were  indicted  for  burglary,  and  a  part  of  the  stolen 
property  was  found  in  the  house  of  each  of  the  prisoners,  Tindal,  0.  J.,  allowed  the 
wife  of  A.  to  be  called  on  behalf  of  B.  to  prove  that  she  took  to  B.'s  house  the  property 
which  was  found  there.  But  it  seems  very  difficult  to  reconcile  this  decision  with 
that  of  R.  V.  Smith,  which  was  not  referred  to ;  indeed,  the  matter  was  not  at  all 
discussed.  By  far  the  great  preponderance  of  authority  is,  therefore,  in  favor  of  the 
proposition,  that  in  no  case,  where  the  husband  is  on  his  trial,  can  the  wife  be  called 
as  a  witness,  and  vice  versa.(V) 

Where  husband  or  wife  is  nol.  indicted,  but  implicated.']  Where  the  guilt  of  the 
husband  or  wife  is  not  the  subject  of  inquiry,  though  they  may  have  been  im- 
plicated in  the  transaction,  then  the  question  assumes  a  different  aspect,  and  a  dif- 
ferent class  of  considerations  is  applicable.  The  witness,  in  this  case,  is  not  incom- 
petent, and  all  that  he  or  she  can  do  is  to  refuse  to  answer  certain  questions.  There 
is  only  one  case  in  which  the  witness  was  held  in  such  a  case  to  be  not  competent, 

petent  witness  for  the  others,  to  show  that  there  was  no  conspiracy  on  their  part  to  do  any  act  con- 
nected with  the  murder  of  the  deceased.  M.isti  v.  The  State,  S^Mississippi,  i(l5. 

The  wife  of  one  of  several  defendants  jointly  indicted  and  tried  together,  is  an  incompetent  wit- 
ness for  the  others.  The  Commonwealth  v.  Robinson.  1  Gray,  656. 

It  is  not  universally  a  rule  to  exclude  the  wife  of  one  defendant  as  a  competent  witness  for  the 
other,  when  the  trial  is  separate.  Cornelius  v.  The  Commonwealth,  3  Metcalfe  (Ky.),  481. 

The  wife  of  one  jointly  indicted  is  a  competent  witness  for  those  associated  with  him  in  the  indict- 
ment, if  tried  separately.  Thompson  v.  The  Commonwealth,  1  Metcalfe  (Ky.),  13. 

Two  persons  were  jointly  indicted  for  murder :  one  as  principal,  the  other  as  aiding  and  abetting 
They  were  separately  tried.  The  wife  of  the  second  was  offered  as  a  witness  for  the  first:  she  was 
held  competent.  Workman  v.  The  State,  4  Sneed,  426. 

(1)  Commonwealth  v.  Eastland,  1  Maes.  15.  That  the  wife  of  one  is  a  material  witness  for  the 
other,  is  a  sufficient  ground  for  a  separate  trial.  Ibid.  Case  of  Shaw  et  al.,  1  Rogers's  Rec  177 
See  People  v.  Colburn,  1  Wheeler's  C.  C.  479  ;  State  v.  Anthony,  1  McCord,  286. 

Whether  the  trial  be  joint  or  separate,  one  defendant  in  an  indictment  cannot,  until  finally  dis- 
charged, be  a  witness  for  another,  and  whenever  the  wife  of  one  is  not  permitted  to  testify  for  the 
others  on  a  joint  trial,  she  will  not  be  received  for  them,  although  her  husband  be  not  then  on  trial 
Stfite  V.  Smith,  2  Iredell's  N.  C.  Law  Rep.  402. 
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that  of  R.  V.  Cliviger,  2  T.  R.  268,  but  this  is  now  no  longer  law.     To  what  pro- 
tection the  husband  or  wife  is  entitled  will  be  found  discussed  at  p.  140.(1) 

In,  cases  of  treasoii.']  Whether  or  not  the  wife  is  a  competent  witness  against  her 
husband  on  a  charge  of  treason  appears  to  be  doubted.  In  R.  v.  Grigg,  T.  Rayin. 
1,  which  was  an  indictment  for  bigamy,  it  is  said  obiter,  that  a  wife  could  not  be  a 
witness  against  her  husband  except  in  treason  ;  but  on  the  other  hand,  it  has  been 
asserted  that  a  wife  is  not  bound,  in  case  of  high  treason,  to  discover  her  husband's 
treason  :  Brownl.  Rep.  47 ;  and  there  are  many  authorities  to  the  same  eflFect  which 
appear  to  settle  the  point.  1  Hale,  P.  C.  301 ;  Hawk.  P.  C.  b.  2,  c.  46,  s.  182  ;  Bac. 
Ab.  Evid.  A.  1.  See  2  Stark,  Ev.  404,  2d  ed. ;  2  Russ.  607 ;  1  Phill.  Ev.  71,  9th 
ed.;  BestEv.  229. 

Cases  of  personal  injury.']  It  is  quite  clear  that  a  wife  is  a  competent  witness 
against  her  husband,  in  respect  of  any  charge  which  affects,  her  liberty  or  person. 
Per  HuUock,  B.,  R.  v.  Wakefield,  p.  157,  Hurray's  ed. ;  2  Russ.  606.(2)  Thus  in 
R.  V.  Lord  Audley,  Who  was  tried  as  a  principal  in  the  second  degree,  for  a  rape 
upon  his  own  wife;  the  judges  resolved  that  though,  in  a  civil  case,  the  wife  is  not 
a  competent  witness,  yet  that  in  a  criminal  case  of  this  nature,  being  the  party 
grieved,  upon  whom  the  crime  is  committed,  she  is  to  be  admitted  as  a  witness  against 
her  husband.  3  How.  St.  Tr.  414  ;  1  Hal^e,  P.  C.  301.  So  on  an  indictment  against 
the  husband  for  an  assault  upon  the  wife.  R.  v.  Azire,  1  Str.  633;  B.  N.  P.  287. 
So  a  wife  is  always  permitted  to  swear  the  peace  against  her  husband,  and  her  affi- 
davit has  been  permitted  to  be  read,  on  an  application  to  the  Court  of  King's  Bench, 
for  an  information  against  her  husband,  for  an  attempt  to  take  her  away  by  force, 
after  articles  of  separation.  Lady  Lawley's  Case,  B.  N.  P.  287.  Upon  an  indictment 
under  the  repealed  statute,  3  Hen.  7,  c.  2,  for  taking  away  and  marrying  a  woman 
contrary  to  her  will,  she  was  a  competent  witness  to  prove  the  case  against  her  hus- 
band rffi/ac/o.  R.  V.  Pul wood,  Cro.  Car.  488;  R.  v.  Brown,  1  Vent.  243;  E.  v.Naagen 
Swenden,  14  How.  *St.  Tr.  559,  575.  And  she  was  consequently  a  witness  [*119] 
for  him.  R.  v.  Perry,  coram  Gibbs,  C.  J.,  1794;  Hawk.  P.  C.  b.  2,  c.  46,  s.  79, 
cited  Ry.  &  Moo.  N.  P.  C.  353  :  21  E.  C.  L.  R.  But  a  doubt  has  been  entertained, 
whether,  if  the  woman  afterwards  assent  to  the  marriage,  she  is  capable  of  being;  a 
witness.  In  R.  v.  Brown  {supra^,  it  is  said  by  Lord  Hale,  that  most  were  of  opinion 
that,  had  she  lived  with  him  any  considerable  time,  and  assented  to  the  marriage  by 
a  free  cohabitation,  she  should  not  have  been  admitted  as  a  witness  against  her  hus- 
band. 1  Hale,  P.  C.  302.  But  Mr.  Justice  Blackstone,  in  his  Commentaries,  has 
expressed  a  contrary  opinion.  4  Com.  209.  And  the  arguments  of  Mr.  East,  on  the 
same  side,  appear  to  carry  great  weight  with  them.  1  East,  P.  454.  In  a  case  before 
Mr.  Baron  HuUock,  where  the  defendants  were  charged,  in  one  count,  with  a  con- 
spiracy to  carry  away  a  young  lady,  under  the  age  of  sixteen,  from  the  custody  ap- 

(1)  A  wife  cannot  testify  in  matters  tending  to  criminate  her  husband,  who  is  jointly  indicted  with 
another  person,  but  is  not  brought  to  trial.  The  State  v.  Bradley,- 9  Richardson's  Law,  168. 

The  testimony  of  a  wife,  the  only  tendency  of  which  is  to  discredit  her  husband,  is  not  admissible. 
Keaton  T.  MoGwier,  24  Georgia,  217. 

(2)  Trever's  Case,  1  Rogers's  Rec.  107;  Resp.  t.  Hevioe  et  al.,  2  Teates,  114;  Soulis's  Case,  5 
Greenl,  407;  Wiggin's  Case,  2  Rogers's  Rec.  156  ;  State  v.  Boyd,  2  Hill,  288. 

A  wife  can  be  a  witness  against  her  husband  in  a  criminal  proceeding,  only  when  he  is  charged 
with  committing  or  threatening  an  injury  to  her  person.  Upon  an  indictment  against  her  husband 
for  using  criminal  means,  subornation  of  perjury,  to  wrong  her  in  a  judicial  proceeding,  she  cannot 
be  a  witness  against  him.  The  People  v.  Carpenter^  9  Barbour  Sup.  Ct.  580. 

The  oath  of  a  married  woman  will  not  sustain  a  warrant  for  the  arrest  of  her  husband  for  adultery ; 
nor  can  a  husband  be  a  witness  in  a  case  against  his  wife  for  adultery.  The  Commonwealth  v. 
Jniie-,  1  Grant's  Cases,  218. 
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pointed  by  her  father,  and  to  cause  her  to  marry  one  of  the  defendants;  and  in 
another  count,  with  conspiring  to  take  her  away  by  force,  being  an  heiress,  and  to 
marry  her  to  one  of  the  defendants;  the  learned  judge  was  of  opinion,  that  even 
assuming  the  witness  to  be  at  the  time  of  the  trial  the  lawful  wife  of  one  of  the 
defendants,  she  was  yet  a  competent  witness  for  the  prosecution,  on  the  ground  of 
necessity,  although  there  was  no  evidence  to  support  that  part  of  the  indictment 
which  charged  force;  and  also  on  the  ground  that  the  latter  defendant,  by  his  own 
criminal  act,  could  not  exclude  such  evidence  against  himself.  R.  v.  Wakefield,  257, 
Murray's  ed.;  2  Euss.  605;  2  Stark.  Ev.  402  (n),  2d  ed. 

Upon  an  indictment  under  Lord  Ellenborough's  Act  against  a  man  for  shooting  at 
his  wife,  the  latter  was  admitted  as  a  witness  by  Mr.  Baron  Garrow,  after  consulting 
Holroyd,  J.,  upon  the  ground  of  the  necessity  of  the  case;  and  Mr.  Justice  Holroyd 
sent  Mr.  Baron  Garrow  the  case  of  E.  v.  Jagger,  1  East,  P.  C.  455,  York  Assizes, 
1797,  where  the  hu.sband  attempted  to  poison  his  wife  with  a  cake  in  which  arsenic 
was  introduced,  and  the  wife  was  admitted  to  prove  the  fact  of  the  cake  having  been 
given  her  by  her  husband,  and  Mr.  Justice  Rooke  afterwards  delivered  the  opinion 
of  the  twelve  judges,  that  the  evidence  was  rightly  admitted.  Mr.  Justice  Holroyd, 
however,  said,  that  he  thought  the  wife  could  only  be  admitted  to  prove  facts  which 
could  not  be  proved  by  any  other  witness.  2  Euss.  196.  Upon  the  same  principle 
that  the  evidence  of  the  wife,  if  living,  would  be  received  to  prove  a  case  of  personal 
violence,  her  dying  declarations  are  admissible  in  case  of  murder  by  her  husband. (1) 
R.  v.  Woodcock,  1  Leach,  500;  R.  v.  John,  Id.  504  (n);  2  Russ.  606.  And  in 
similar  cases  of  personal  violence,  the  examinations  of  the  party  (husband  or  wife) 
murdered,  taken  before  a  magistrate,  pursuant  to  the  statute,  would,  as  it  seems,  be 
admissible  against  the  husband  or  wife,  where  the  evidence  of  the  husband  or  wife, 
if  living,  would  have  been  admissible.     See  McNally  Ev.  175. 

On  the  same  principle  the  husband  would  be  admissible  as  a  witness  against  the 
wife  in  case  of  personal  injury  to  him. 

Ill  cases  of  higamy.]  As,  has  already  been  said  (p.  117),  after  proof  of  the  first 
marriage,  no  reliance  can  be  placed  on  the  second  marriage  as  creating  the  relation  of 
husband  and  wife,  and,  therefore,  the  parties  to  that  marriage  become  competent  wit- 
nesses for  or  against  each  other.  It  has  been  contended  by  two  writers  of  authority 
[*r20]  (Allison's  Pr.  Cr.  *Law,  463 ;  Best  Ev.  228)  that  the  evidence  should  be 
admitted  in  those  cases  on  the  ground  of  the  personal  injury.  But  that  opinion  has 
not  yet  received  the  sanction  of  authority. 

Incompetenci/  in  other  cases.']  The  only  other  case  of  incompetency  is  that  of  a 
grand  juror,  who  has  sometimes  been  rejected  on  account  of  the  oath  of  secrecy  which 
he  takes  before  the  inquiry.  But  even  as  to  him  the  case  has  been  considered  doubt- 
ful. Phill.  Ev.  893,  8th  ed.  Indeed,  Lord  Kenyon  allowed  a  grand  juryman  to  be 
called  to  prove  who  was  the  prosecutor  of  an  indictment,  being  of  opinion  that  it  was 
a  fact  the  disclosure  of  which  did  not  infringe  upon  his  oath. (2)  Sykes  v.  Dunbar,  2 
Selw.  E".  P.  1004.  The  Court  of  King's  Bench  refused  to  receive  an  affidavit  from 
a  grand  juryman,  as  to  the  number  of  grand  jurors  who  concurred  in  finding  the  bill. 


(1)  Pennsylvania  V.  Stoops,  Addis.  332. 

(2)  A  grand  juror  on  the  trial  of  an  indictment  may  be  compelled  to  disclose  what  was  given  in 
eridence  by  a  witness  before  the  grand  jury.  The  State  v.  Broughton.  7  Iredell,  96. 

A  member  of  the  grand  jury  which  found  an  indictment  is  a  competent  witness  on  the  trial  to  prove 
that  a  certain  person  did  not  testify  before  the  grand  jury.  The  Commonwealth  v.  Hill,  11  Cushing, 
137.     See  post,  p.  144,  n.  1. 
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R.  V.  Marsh,  6  A.  &  E.  286 :  51  E.  C.  L.  R.  So  where  a  grand  jury  returned  an 
indictment  containing  ten  counts,  indorsed,  "  a  true  hill  on  both  counts,"  and  the 
prisoner  pleaded  to  the  whole  ten  counts,  Patteson,  J.  (the  grand  jurors  having  been 
discharged),  would  not  allow  one  of  them  to  be  called  as  a  witness  to  explain  their 
finding.  R.  v.  Cooke,  8  C.  &  P.  582  :  34  E.  C.  L  R.  It  is  no  exception  against  a 
person's  giving  evidence,  either  for  or  against  a  prisoner,  that  he  is  one  of  the  judges 
appointed  to  try  him.  2  Hawk.  P.  C.  c.  46,  s.  17 ;  Rac.  Ab.  Bvid.  (A.  2.)  In  R. 
V.  Hacker,  two  of  the  persons  in  the  commission  for  the  trial  came  off  the  bench  and 
were  sworn,  and  gave'  evidence,  and  did  not  go  up  to  the  bench  again  during  his  trial. 
Kel.  12;  8id.  153.(1) 

A  juror  may  give  evidence  of  any  fact  material  to  be  communicated  in  the  course 
of  a  trial,  but  of  course  he  must  be  sworn.  3  Com.  735. 

Accomplice — always  admissible.]  Notwithstanding  the  common-law  rule  which 
formerly  prevailed  that  witnesses  who  were  interested  in  the  inquiry  were  not  admis- 
sible, an  exception  was  always  made  in  the  case  of  an  accomplice  who  was  willing  to 
give  evidence ;  and  this  exception  has  been  stated  to  be  founded  on  necessity,  since, 
if  accomplices  were  not  admitted,  it  would  frequently  be  impossible  to  find  evidence 
to  convict  the  greatest  offenders.  Hawk.  P.  C.  b.  2,  c.  46,  s.  94.(2) 

It  makes  no  difference  whether  the  accomplice  has  been  convicted  or  not,  or  whether 
he  be  joined  in  the  same  indictment  with  the  prisoner  to  be  tried  or  not;  provided 
he  be  not  put  upon  his  trial  at  the  same  time.  Hawk.  P.  C.  b.  2,  c.  46,  s.  90.  Where 
A.,  B.,  C.,  and  D.  were  indicted  together,  after  plea,  and  before  they  were  given  in 
charge  to  the  jury,  Williams,  J.,  allowed  D.  to  be  removed  from  the  dock  and  ex- 
amined as  a  witness  against  his  associates.  R.  v.  Gerber,  Temp.  &  M.  647.  It  is  not 
a  matter  of  course  to  admit  an  accomplice  to  give  evidence  on  the  trial  even  though 
his  testimony  has  been  received  by  the  committing  magistrates ;  but  an  application 
to  the  court  for  the  purpose  must  be  made.  1  Phill.  Ev.  28,  9th  ed.  The  court 
usually  considers,  not  only  whether  the  prisoners  can  be  convicted  without  the  evi- 
dence of  the  accomplice,  but  also  whether  they  can  be  convicted  with  his  evidence. 
If,  therefore,  there  be  sufificient  evidence  to  convict  without  his  testimony,  the  court 
will  refuse  to  allow  him  to  be  admitted  as  a  witness.  So  if  there  be  no  reasonable 
probability  of  a  conviction  even  with  his  evidence,  the  court  will  refuse  to  admit  him 
as  a  witness.  Thus  where  several  prisoners  were  committed  as  principals  and  several 
as  receivers,  but  no  corroboration  could  be  given  as  to  the  receivers  *against  [*121] 
whom  the  evidence  of  the  accomplice  was  required,  Gurney,  B.,  refused  to  permit 
one  of  the  principals  to  become  a  witness.  R.  v.  Mellor,  Staff.  Sum.  Ass.  1833.  So 
in  R.  v.  Saunders,  Wore.  Spr.  Ass.  1842,  on  a  motion  to  admit  an  accomplice,  Pat- 
teson, J.,  said,  "  I  doubt  whether  I  shall  allow  him  to  be  a  witness ;  if  you  want  him 
for  the  purpose  of  identification  and  there  is  no  corroboration,  that  will  not  do."  In 
R.  V.  Salt,  Staff.  Spr.  Ass.  1843,  where  there  was  no  corroboration  of  an  accomplice, 

(1)  The  presiding  judge  at  the  Court  of  Sessions  cannot  be  sworn  as  a  witness.  The  People  t.  Miller. 
2  Parker  C.  R.  197. 

A  justice,  before  whom  a  cause  is  being  tried  by  a  jury,  cannot  testify  therein  except  by  consent, 
McMillen  v.  Andrews,  10  Ohio  (N.  S.),  112. 

(2)  Brown  v.  The  Commonwealth,  2  Leigh.  769..  At  the  discretion  of  the  court,  upon  motion  of 
the  public  prosecuting  officer.  People  T.  Whipple,  9  Cowen,  707.  See  Kinchelow  v.  The  State,  fr 
Humphreys,  9. 

An  accomplice  if  a  competent  witness,  and  the  value  of  his  testimony  is  for  the  jury.  Gray  t.  The- 
People,  26  Illinois,  344. 

One  who  was  jointly  indicted  with  the  defendant,  but  as  to  whom  a  ^wUe  prosegni  has  been  entered',.    0^'^^ 
is  a  competent  witness  for  the  prosecution.  The  State  v.  Clamp,  16  Missouri,  385. 
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Wightman,  J.,  refused  to  allow  him  to  become  a  witness  :  2  Euss.  by  Grea.  959(/); 
and  again  in  R.  v.  Sparks,  F.  &  F.  388,  where  the  counsel  for  the  prosecution  applied 
for  leave  to  call  an  accomplice  who  had  pleaded  guilty,  Hill,  J.,  refused  to  permit  it 
until  the  other  evidence  had  been  given,  in  order  to  see  whether  it  was  sufficient  to 
corroborate  that  of  the  accomplice.    Vide  infra,  p.  122. 

The  practice,  where  the  testimony  of  an  accomplice  is  required  to  prove  the  case 
before  the  grand  jury,  and  he  is  in  custody,  is  for  the  counsel  for  the  prosecution  to 
move  that  he  be  allowed  to  go  before  the  grand  jury,  pledging  his  own  opinion,  after 
a  perusal  of  the  fiicts  of  the  case,  that  the  testimony  is  essential.  2  Stark.  Ev.  11, 
2d  ed.  Where  the  accomplice  has  been  joined  in  the  indictment,  and,  before  the 
case  comes  on,  it  appears  that  his  evidence  will  be  required,  the  usual  practice  is, 
before  opening  the  case  to  apply  to  have  the  accomplice  acquitted.  R.  v.  Rowland, 
Ry.  &  Moo.  N.  P.  G.  401  :  21  E.  C.  L.  R.  Where  the  case  has  proceeded  against 
all  the  prisoners,  but  no  evidence  appears  against  one  of  them,  the  court  will,  in  its 
discretion,  upon  the  application  of  the  prosecutor,  order  that  one  to  be  acquitted  for 
the  purpose  of  giving  evidence  against  the  rest.  R.  v.  Fraser,  1  McNally,  56. 

Accomplice — whe.n  competent  for  prisoner.^  It  is  quite  clear  that  an  accomplice 
is  a  competent  witness  for  the  prisoner,  in  conjunction  with  whom  he  himself  com- 
mitted the  crime.  R.  v.  Balmore,  1  Hale,  P.  0.  305.(1) 

Accomplice — promise,  of  pardon."]  Although  Lord  Hale  thought  that  if  a  man 
had  a  promise  of  pardon  if  he  gave  evidence  against  one  of  his  confederates,  this  dis- 
abled his  testimony,  2  Hale  P.  C.  280 ;  yet  it  was  fully  settled,  before  the  statutes 
were  passed  which  removed  the  disabilities  of  witnesses  on  the  ground  of  interest, 
that  such  a  promise,  however  it  might  affect  the  credibility  of  the  witness,  would  not 
destroy  his  competency.  R.  v.  Tonge,  Kelynge,  18 ;  Phill.  Ev.  27,  9th  ed.(2) 

Accomplice — corroboration  of]  The  state  of  the  law  as  to  the  corroboration  of 
accomplices  is  somewhat  peculiar.  It  has  been  repeatedly  laid  down  that  a  convic- 
tion on  the  testimony  of  an  accomplice  uncorroborated  is  legal.  (3)     The  point  was 

(1)  United  States  v.  Heany,  4  Wash.  C.  C.  Rep.  428.  Defendants  jointly  indicted  for  a  riot,  can- 
not be  witnesses  for  or  against  each  olher,  until  they  are  discharged  from  the  prosecution  or  convicted. 
The  State  v.  Mooney  et  al.,  1  Yerger,  4.31. 

The  testimony  of  an  accomplice  who  has  been  joined  in  the  same  indictment  with  the  principal,  is 
admissible  for  defendant  only  when  he  has  been  acquitted,  or  when  the  defendants  are  tried  severally. 
Armistead  v.  The  State,  18  Georgia,  704. 

One  of  several  jointly  indicted  for  the  same  offence  cannot  be  a  witness  for  his  co-defendants,  until 
he  has  ceased  to  be  a  party,  either  by  an  entry  of  nolle  proseqid  as  to  him,  a  verdict  of  acquittal,  or 
a  judgment  against  him  as  guilty  upon  his  confession  or  otherwise.  The  State  v.  Young,  39  N  Hamp 
283  ;  The  State  v.  Nash,  7  Clarke,  347. 

One  of  several  jointly  indicted  is  not  competent  for  the  other.  The  State  v.  Edwards,  19  Missouri, 
674;  The  People  v.  Donnelly,  2  Parker,  C.  E.  182;  The  State  v.  Dumphey,  4  Minnesota,  438. 

Where  two  persons  indicted  jointly  for  a  felony,  claim  separate  trials,  the  one  tried  first  is  not  en- 
^  titled  to  have  the  other  examined  as  a  witness  in  his  behalf.  Mclntyre  v.  The  People,  5  Selden,  38  ; 
Contra,  Lazier  v.  The  Commonwealth,  lU  Grattan,  708. 

When  an  accomplice  or  oo-defendant  in  a  criminal  proceeding  elects  to  be  tried  separately,  he  is  a 
competent  witness  for  the  other.  The  People  v.  Labra,  6  California,  183  ;  The  State  v.  Stotts,'26  Mis- 
souri, 307;  Marshall  v.  The  State,  8  Indiana,  498;  Sloan  v.  The  State,  9  Ibid  566  ■  Hunt  v  The 
State,  10  Ibid.  59;  Covtru,  Moss  v.  The  State,  17  Arkansas,  327. 

(2)  An  accomplice  giving  evidence  against  his  associate  in  crime,  does  not  thereby  become  enti- 
tled to  pardon.  Commonwealth  v.  Dabney,  1  Robinson,  09fi. 

(3)  Case  of  Brown  et  al.,  2  Rogers's  Eec.  38  ;  People  v.  Reeder,  1  Wheeler's  C.  C.  418  ;  McDowell's 
Case,  6  Rogers's  Rec.  94.  Upon  the  trial  of  an  indictment,  un  accomplice  in  the  Commission  of  the 
offence  is  a  competent  witness  for  the  prosecution  ;  and  the  testimony  of  a  witness  thus  situated  will, 
if  the  jury  are  fully  convinced  of  its  truth,  warrant  the  conviction  of  the  defendant,  though  it  be  un- 
corroborated by  other  testimony.    The  People  v.  Costello,  1  Denio,  63.     But  it  is  most  proper  to 
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considered  by  the  twelve  judges,  and  so  decided  in  R.  v.  Attwood,  1  Lea.  464 ;  and 
again  in  R.  v.  Durham,  Id.  478.  And  that  the  rule  is  so  has  also  been  acknowledged 
by  Lord  Hale,  1  Hale,  P.  C.  304,  305  ;  Lord  EUenborough,  R.  v.  Jones,  2  Camp. 
182;  Lord  Dennian,  R.  v.  Hastings,  7  C.  &  P.  152  :  32  E.  C.  L.  R.;  Alderson,  B., 
R.  V.  Wilk,  Id.  273 ;  Gurney,  J.,  R.  v.  Jarvis,  2  Moo.  &  R.  40 ;  and  lastly  by  the 
Court  of  Criminal  Appeal  in  R.  v.  Stubbs,  25  L.  J.  M.  C.  16. 

But  while  the  law  is  thus  fully  established,  the  practice  of  judges  *is  almost  [*122] 
invariable  to  advise  juries  not  to  convict  upon  the  evidence  of  an  accomplice  who  is 
uncorroborated,  and  sometimes  judges,  where  the  testimony  of  the  accomplice  is  the 
only  evidence,  take  upon  themselves  to  direct  an  acquittal  of  the  prisoner.  Of  course 
it  is  always  proper  for  a  judge  in  the  exercise  of  his  discretion  to  advke  a  jury  to 
acquit  the  prisoner  in  any  case,  but  it  is  submitted  that  it  is  not  usually  his  province 
to  direct  an  acquittal  unless  there  be  no  legal  evidence  against  the  prisoner,  which 
in  the  face  of  the  above  decisions  cannot  be  the  case  if  an  accomplice  has  given  evi- 
dence against  him.  The  almost  absolute  terms,  moreover,  in  which  judges  state  it 
to  be  their  practice  to  advise  juries  not  to  convict  in  such  cases,  leave  it  impossible 
to  conceive  in  what  case  the  principle  so  frequently  acknowledged  in  the  cases  above 
quoted  is  to  receive  any  application.  And  lastly,  the  practice  already  alluded  to  of 
not  permitting  the  accomplice  to  be  called  until  it  appears  that  his  evidence  can  be 
satisfactorily  corroborated,  can  only  be  justified  on  the  assumption  that  on  his  evidence, 
uncorroborated,  a  legal  conviction  could  not  be  founded.  Thus  the  law  remains  in 
that  anomalous  state  in  which  the  bare  existence  of  a  principle  is  acknowledged,  but 
which  principle  is  constantly  disapproved  of  and  frequently  violated.  As  the  law  novr 
stands,  it  is  universally  agreed  by  all  the  authorities  that,  if  the  accomplice  were  un- 
corroborated, a  judge  would  be  wrong  who  did  not  advise  the  jury  not  to  convict; 
whereas  the  Court  of  Criminal  Appeal  would  be  bound  to  pronounce  an  opinion  that 
a  judge  who  did  not  so  advise  them  was  right. 

Accomplice — nature  of  corroboration .]  Another  point  which  arises  with  respect 
to  the  corroboration  of  accomplices,  and  upon  which  the  authorities  are  by  no  means 
so  well  agreed,  is  as  to  what  is  the  nature  of  the  corroboration  which  ought  to  be  re- 
quired.    We  say  required,  but  it  is  rather  difficult  to  say  by  what  or  how  the  require- 

acquit,  where  the  testimony  of  an  accomplice  is  not  corroborated  in  material  circumstances.  Com- 
monwealth T.  Grant,  Thacher's  Crim.  Cas.  4.38. 

Where  the  direct  charge  rests  for  its  proof  upon  the  testimony  of  accomplices,  it  is  sufficient  to 
convict  if  it  be  corroborated  by  the  evidence  of  credible  witnesses,  although  such  evidence  has  only 
an  indirect  tendency  to  establish  the  commission  of  the  particular  offence  chareed.  The  Peonle  v 
Davis,  21  Wend.  309.  ^  *' 

The  evidence  of  an  accomplice  is  altogether  for  the  jury,  and  they,  if  they  please,  may  act  upon  it 
without  any  confirmation  of  his  statement.  State  v.  Brown,  3  Strobhart,  608. 

There  may  be  a  conviction  on  the  uncorroborated  evidence  of  an  accomplice.  Stocking  v.  The 
State,  7  Indiana,  326  ;  Dick  v.  The  State,  30  Mississippi,  593  ;  The  State  v  Stebbins,  29  Conn.  463  ; 
The  State  V.  Watson,  31  Missouri,  361;  Steinham  v.  The  United  States,  2  Paine,  C.  C.  168;  Contra, 
Upton  V.  The  State,  5  Clark.  465.  The  State  v.  Howard,  32  Vermont,  380  ;  The  State  v  Willis  9 
Iowa,  582. 

The  uncorroborated  testimony  of  an  accomplice  should  be  received  with  great  caution,  and  the 
court  should  always  so  instruct  the  jury  ;  but  they  are  not  to  be  instructed  that  in  point  of  law  a  con- 
viction cannot  be  obtained  upon  such  testimony.  The  People  v.  Oostello,  1  Denio,  83. 

As  to  evidence  in  corroboration  of  an  accomplice.  The  State  v.  Ford,  3  Strobhart,  517  ;  The  State 
V.  Wajcott,  2)  Conn.  272. 

Evidence  offered  in  corroboration  of  the  testimony  of  an  accomplice,  in  other  respects  unobjection- 
able, is  competent,  although  it  does  not  go  so  far  as  to  implicate  the  defendant.  The  State  v.  Wat- 
son, 31  Missouri,  361. 

One  who  purchases  intoxicating  liquor  sold  contrary  to  law,  for  the  express  purpose  of  prosecuting 
the  seller  for  an  unlawful  sale,  is  not  an  accomplice,  and  is  a  competent  witness  on  the  trial  of  the 
seller,  bnt  the  jury  should  be  instructed  to  receive  his  evidence  with  the  greatest  caution  and  dittrust. 
The  Commonwealth  v.  Downing,  4  Gray,  29. 
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ment  is  to  be  exacted,  for  by  law  no  corroboration  is  required  at  all.  Probably  the, 
word  has  been  used  in  forgetfulness  of  the  principle  we  have  just  b6en  discussing, 
and  which  only  seems  to  be  remembered  when  its  existence  is  called  in  question. 
The  practice,  however,  is  for  the  present  purpose  much  more  important  than  the 
principle,  and  we  shall,  therefore,  consider  how  far  the  evidence  ought  to  be  corrobo- 
rated. 

It  must  be  recollected  that  an  accomplice  is  in  most  cases  present  at  the  committal 
of  the  offence;  and  even  if  not  so,  he  may  be  presumed  to  be  on  those  terms  of  inti- 
macy with  the  accused  which  would  render  his  knowledge  of  all  the  circumstancas 
attending  the  commission  of  the  crime  extremely  probable.  There  may  be  many 
witnesses  therefore  who  give  testimony  which  agrees  with  that. of  the  accomplice, 
but  which,  if  it  does  not  serve  to  identify  the  accused  parties,  is  no  corroboration,  of 
the  accomplice;  the  real  danger  being  that  the  accomplice  should  relate  the  circum- 
.  stances  truly,  and  at  the  same  time  attribute  a  share  in  the  transaction  to  an  innocent 
person. 

It  may  indeed  be  taken  that  it  is  almost  the  universal  opinion  that  the  testimony 
of  the  accomplice  should  be  corroborated  as  to  the  person  of  the  prisoner  against  whom 
he  speaks.  This  was  so  held  by  Patteson,  J.,  in  R.  v.  Addis,  6  C.  &  P.  388  :  25  E. 
C.  L.  R.,  and  again  in  R.  v.  Kelsey,  2  Lew.  45 ;  by  Williams,  J.,  in  E.  v.  Webb, 
6  C.  &  P.  595;  by  Alderson,  B.,  in  R.  v.  Wilks,  7  G.  &  P.  272  :  82  E.  C.  L.  R. ; 
by  Gurney,  J.,  in  R.  v.  Dyke,  S.  C.  &  P.  261 ;  and  by  Lord  Abinger,  C.  B.,  in  R. 
V.  Farlar,  8  C.  «&  P.  106 :  34  E.  C.  L.  R. 

[*123]  *And  in  the  latter  ease  of  R  v.  Stubbs,  25  L.  J.  M.  C.  16,  Parke,  B.,  said, 
"  My  practice  always  has  been  to  tell  the  jury  not  to  convict  the  prisoner,  unless  the 
evidence  of  the  accomplice  be  confirmed,  not  only  as  to  the  circumstances  of  the  crime, 
but  also  as  to  the  person  of  the  prisoner ;"  and  Cresswell,  J.,  added,  "  You  may  take  it 
for  granted,  that  the  accomplice  was  at  the  committal  of  the  offence,  and  may  be  cor- 
roborated as  to  the  facts;  but  that  has  no  tendency  to  show  that  the  parties  accused 
were  there." 

What  appears  to  be  required  is,  that  there  should  be  some  fact  deposed  to,  inde- 
pendently altogether  of  the  evidence  of  the  accomplice,  which,  taken  by  itself,  leads 
to  the, inference  not  only  that  a  crime  has  been  committed,  but  that  the  prisoner  is' 
implicated  in  it.  Thus,  upon  an  indictment  for  receiving  a  sheep,  knowing  it  to 
have  been  stolen,  an  accomplice  proved  that  a  brother  of  the  prisoner  and  himself 
had  stolen  two  sheep,  and  that  the  brother  g^ve  one  of  them  to  the  prisoner,  who 
carried  it  into  the  house  in  which  the  prisoner  and  his  father  lived,  and  the  accom- 
plice stated  where  the  skins  were  hid.  On  the  houses  of  the  prisoner's  father  and 
the  accomplice  being  searched,  a  quantity  of  mutton  was  found  in  each,  which  had 
formed  parts  of  two  sheep,  corresponding  in  size  with  those  stolen,  and  the  skins  were 
found  in  the  place  named  by  the  accomplice.  Patteson,  J.,  held  that  this  was  suf- 
ficient; the  finding  of  the  mutton  in  the  possession  of  the  prisoner,  in  itself  raising 
an  implication  of  guilt  on  his  part,  which  the  testimony  of  the  accomplice  confirmed. 
R.  V.  Biskett,  8  C.  &  P.  732 :  34  E.  C.  L.  R. 

The  point  about  which  the  opinions  of  judges  appear  to  have  fluctuated,  is  as  to 
whether,  where  several  are  indicted,  and  the  evidence  of  the  accomplice  is  confirmed 
as  to  some  only  and  not  as  to  others,  the  jury  ought  to  be  advised  to  acquit  those 
against  whom  there  is  no  corroboration.  On  the  one  hand,  it  is  strongly  urged  in  a 
note  by  Mr.  Starkie  to  the  case  of  R.  v.  Dawber,  3  Stark.  N.  P.  C.  34  (n)  :  3  E.  C. 
L.  R.,  that  a  witness,  if  believed  at  all,  must  be  believed  in  Mo,  and  he  cannot  be 
considered  as  speaking  the  truth  as  to  some  of  the  prisoners  and  not  as  to  the  others. 
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The  view  of  Mr.  Starkie  is  supported  by  the  case  to  which  the  note  is  appended ; 
there,  on  the  trial  of  several  prisoners,  an  accomplice  who  gave  evidence  was  con- 
firmed in  his  testimony  with  regard  to  some  of  the  prisoners,  but  not  as  to  the  rest. 
Bayley,  J.,  informed  the  jury  that  if  they  were  satisfied,  by  the  confirmatory  evi- 
dence, that  the  accomplice  was  a  credible  witness,  they  might  act  upon  his  testimony 
with  respect  to  others  of  the  defendants,  though,  as  far  as  his  evidence  affected  them, 
he  had  received  no  confirmation ;  and  all  the  defendants  were  convicted.  But  to  the 
argument  used  by  Mr.  Starkie  it  may  be  answered,  that  the  whole  practice  of  requir- 
ing corroboration  is  founded  on  the  supposition  that  there  are  degrees  of  credibility, 
and  that  an  accomplice,  though  not  absolutely  incredible,  is  only  credible  when  eon- 
firmed  ;  and  that  he  will  only  speak  the  truth  in  part  is  just  as  probable  as  that  he 
will  not  speak  the  truth  at  all.  And  this  is  the  view  that  has  been  taken  in  the  ma- 
jority of  the  cases.  Thus  in  R.  v.  Wells,  M.  &  M.  326  :  22  E.  C.  L.  R.,  where  an 
indictment  was  preferred  against  several  as  principals  and  accessories,  the  case  was 
proved  by  the  testimony  of  an  accomplice,  who  was  confirmed  a."  to  the  accessories, 
but  not  as  to  the  principal,  Littledale,  J.,  advised  the  jury  that  the  case  ought  not 
to  he  considered  as  proved  against  the  principal,  and  that  all  the  prisoners  ought, 
therefore,  to  be  acquitted.  So  in  R.  v.  *Morris,  7  0.  &  P.  270  :  32  E.  C.  L.  [*124] 
R.,  on  an  indictment  against  A.,  as  principal,  and  B.,  as  receiver,  and  the  evidence 
of  an  accomplice  was  corroborated  as  against  A.,  but  not  as  against  B.,  Alderson,  B., 
thought  that  it  was  not  sufficient;  and  in  R.  v.  Stubbs,  supra,  Jervis,  C.  J.,  said, 
"  There  is  another  point  to  be  noticed  :  when  an  accomplice  speaks  as  to  the  guilt  of 
three  prisoners,  and  his  testimony  is  confirmed  as  to  two  of  them  only,  it  is  proper,  I 
think,  for  the  judge  to  advise  the  jury,  that  it  is  not  safe  to  act  on  his  testimony  as 
to  the  third  person  in  respect  of  whom  he'is  not  confirmed,  for  the  accomplice  may 
speak  truly  as  to  all  the  facts  of  the  case,  and  at  the  same  time  in  his  evidence  sub- 
stitute the  third  person  for  himself  in  his  narrative  of  the  transaction." 

Accomplice — hy  whom  to  he  corroborated.']  The  practice  of  requiring  the  evidence 
of  an  accomplice  to  be  confirmed,  appears  to  apply  equally  when  two  or  more  accom- 
plices are  produced  against  a  prisoner.  In  a  case  where  two  accomplices  spoke  dis- 
tinctly to  the  prisoner,  Littledale,  J.,  told  the  jury,  that  if  their  statements  were  the 
only  evidence,  he  could  not  advise  them  to  convict  the  prisoner,  adding,  that  it  was 
not  usual  to  convict  on  the  evidence  of  one  accomplice,  without  confirmation,  and 
that,  in  his  opinion,  it  made  no  difference  whether  there  were  more  accomplices  than 
one.  R.  V.  Noakes,  5  C.  &  P.  326  :  24  E.  C.  L.  R.  Sed  qu.  In  one  case,  it  was  held 
by  Mr.  Justice  Parke,  that  a  confirmation  by  the  wife  of  an  accomplice  was  insufficient, 
as  the  wife  and  the  accomplice  must  be  considered  as  one  for  this  purpose.  R  v. 
Neale,  7  C.  &  P.  168  :  32-  B.  C.  L.  R.  See  also  R.  v.  Jellyman,  8  C.  &  P.  604 :  34 
E.  C.  L.  R.,  ace.     As  to  which  also,  quwre. 

Accomplice — situation  of  an  accomplice  when  called  as  a  witness-l  Where  a 
prisoner,  arraigned  for  treason  or  felony,  confessed  the  fact  before  plea  pleaded,  and 
appealed  or  accused  others  his  accomplices  in  the  same  crime,  this  which  was  termed 
approvement,  and  which  was  only  admitted  at  the  discretion  of  the  court,  entitled 
him  to  pardon.  But  as  the  practice  of  appeal  in  cases  of  treason  and  felony  is  now 
abolished  (53  Geo.  3,  c.  46),  this  consequence  of  it  has  also  ceased. (1) 

(1)  One  who  confesses  himself  guilty  of  a  felony,  and  accuses  others  of  the  same  crime,  in  order  to 
shield  himself  from  punishment,  is  an  approver,  and  as  such  is  an  incompetent  witness  ;  but  a  confes- 
sion of  other  felonies  will  not  make  the  party  confessing  an  approver.  Myers  v.  The  People,  26  Illi- 
nois, 173  j  Gray  v.  The  People,  Ibid.  344. 
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The  practice  now  adopted  is  for  the  magistrate  before  whom  the  accomplice  is  ex- 
amined, or  for  the  court  before  which  the  trial  is  had,  to  direct  that  he  shall  be  ex- 
amined, upon  an  understanding  that  if  he  gives  his  evidence  in  an  unexceptionable 
manner,  he  shall  be  recommended  for  a  pardon.  But  this  understanding  cannot  be 
pleaded  by  him  in  bar  of  an  indictment,  nor  can  he  avail  himself  of  it  at  his  trial, 
for  it  is  merely  an  equitable  claim  to  the  mercy  of  the  crown,  from  the  magistrate's 
express  or  implied  promise  of  an  indemnity,  upon  certain  conditions  that  have  been 
performed.  It  can  only  come  before  the  court  by  way  of  application  to  put  off  the 
trial,  in  order  to  give  the  party  time  to  apply  elsewhere.  R.  v.  Rudd,  Cowp.  331  ;  1 
Leach,  116,  S.  0.  So  where  two  prisoners,  under  sentence  for  murder,  on  being 
brought  before  tlie  K.  B.  by  habeas  corpus,  were  asked  what  they  had  to  say  why 
execution  should  not  be  awarded  against  them,  and  one  of  t,heni  pleaded,  ore  tr-nvs, 
that  the  king,  by  proclamation  in  the  Gazette,  had  promised  pardon  to  any  person, 
except  the  actual  murderer,  who  should  give  information  whereby  such  murderer 
should  be  apprehended  and  convicted;  and  that  he,  not  being  the  actual  murderer, 
had  given  such  information,  and  thereby  entitled  himself  to  the  pardon  ;  such  plea, 
[*125]  on  demurrer  ore  tenns  by  the  *Attorney-General,  was  held  not  sufficient.  R. 
V.  Garside,  2  A.  &  E.  266  :  29  E.  C.  L.  R.  After  giving  his  evidence,  but  not  in 
such  a  way  as  to  entitle  him  to  favor,  an  accomplice  is  frequently  indicted  for  the 
same  offence  (see  -post)-,  and  though  he  may  have  conducted  himself  properly,  he  is 
sometimes  proceeded  against  for  olhej-  offences.  Thus,  where  an  accomplice  was  ad- 
mitted to  give  evidence  against  a  prisoner  for  receiving  stolen  goods,  and  the  latter 
was  convicted,  and  the  witness  was  afterwards  prosecuted  in  another  county  for  horse- 
stealing, and  convicted,  a  doubt  arising  whether  this  case  came  within  the  equitable 
claim  to  mercy,  it  was  referred  to  the  judges,  who  were  unanimously  of  opinion  that 
the  pardon  was  not  to  extend  to  offences  for  which  the  prisoner  might  be  liable  to 
prosecution  out  of  the  county,  and  the  prisoner  underwent  his  sentence.  R.  v.  Duce, 
1  Burn's  Justice,  211,  24th  ed.  So  where  an  accomplice  who  had  been  admitted  as 
a  witness  against  his  companions,  on  a  charge  of  highway  robbery,  and  had  conducted 
himself  properly,  was  afterwards  tried  himself  for  burglary,  Garrow,  B.,  submitted 
the  point  to  the  judges,  whether  he  ought  to  have  been  tried  after  the  promi.so  of 
pardon  ;  but  the  judges  were  all  of  opinion  that  though  examined  as  a  witness  for 
the  crown,  on  the  application  of  the  coun,sel  for  the  prosecution,  there  was  no  legal 
objection  to  bis  being  tried  for  any  offence  with  which  he  was  charged,  and  that  it 
rested  entirely  in  the  discretion  of  the  judge  whether  to  recommend  a  prisoner  in 
such  a  case  to  mercy.  R.  v.  Lee,  Euss.  &  Ry.  364,  1  Burn,  212 ;  R.  v.  Brunton,  Id. 
454,  S.  P.  With  respect  to  other  offences,  therefore,  the  witness  is  not  bound  to 
answer  on  his  cross-examination.  R.  v.  West,  Phill.  Ev.  28,  8th  ed.  (n).  Where  a 
receiver  discovered  the  principals  in  a  felony,  under  a  promise  of  favor,  and  also  dis- 
closed another  felony  of  the  same  kind,  under  an  impression  that  by  the  course  he 
had  taken  he  had  protected  himself  from  the  consequences,  Coleridge,  J.,  recom- 
mended the  counsel  for  .the  prosecutor  not  to  proceed  with  the  indictment  against 
the  receiver  for  such  other  felony,  adding,  however,  that  if  it  was  persisted  in  he  was 
bound  to  try  the  case.  The  recommendation  of  the  learned  judge  being  yielded  to, 
an  acquittal  was  taken.  R.  v.  Garside,  2  Lew.  C.  C.  38. 

A  prisoner  who,  after  a  false  representation  made  to  him  by  a  constable  in  gaol, 
that  his  confederates  had  been  taken  into  custody,  made  a  confession,  and  was 
admitted  as  a  witness  against  his  associates,  but  on  the  trial  denied  all  knowledge  of 
the  subject,  was  afterwards  tried  and  convicted  upon  his  own  confession;  and  the 
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conviction  was  upheld  by  all  the  judges. (1)  R.  v.  Burley,  2  Stark.  Ev.  12  (n).  So 
where  in  a  case  of  burglary  an  accomplice,  who  had  been  allowed  to  go  before  the 
grand  jury  as  a  witness  for  the  crown,  upon  the  trial  pretended  to  be  ignorant  of  the 
facts  on  which  he  had  before  given  evidence,  Coleridge,  J.,  ordered  a  bill  to  be  pre- 
ferred against  him,  to  which  he  pleaded  guilty,  and  judgment  of  death  was  recorded. 
E..  V.  Moore,  2  Lew.  C.  C.  37.  So  where  an  accomplice,  after  making  a  full  disclo- 
sure before  the  committing  magistrate,  refused  when  before  the  grand  jury  to  give 
any  evidence  at  all,  Wightman,  J.,  ordered  his  name  to  be  inserted  in  the  bill  of 
indictment,  and  he  was  convicted  on  his  own  confession.  R.  v.  Holtham,  Staff.  Sp. 
Ass.  1843,  2  Russ.  by  Grea.  958.  So  where  an  accomplice  who  was  called  as  a  wit- 
ness against  several  prisoners,  gave  evidence  which  showed  that  all,  except  one  who 
was  apparently  the  leader  of  the  gang,  were  present  at  a  robbery,  but  refused  to  give 
any  evidence  as  to  that  one  *being  present,  and  the  jury  found  all  the  [*126] 
prisoners  guilty,  Parke,  B.,  thinking  that  the  accomplice  had  refused  to  state  that 
the  particular  prisoner  was  present  in  order  to  screen  him,  ordered  the  accomplice  to 
be  kept  in  custody  till  the  next  assizes,  and  then  tried.  R.  v.  Hokes,  Staff.  Sp.  Ass. 
1837,  2  Russ.  by  Grea.  958  (rf). 

In  Scotland,  the  course  pursued  with  regard  to  an  accomplice  who  has  been 
admitted  against  his  confederates,  differs  from  that  adopted  by  the  English  law,  and 
seems  better  calculated  to  further  the  ends  of  justice.  "It  has  been  long  an  estab- 
lished principle  of  our  law,"  says  Mr.  Alison,  "  that  by  the  very  act  of  calling  the 
socius  and  putting  him  in  the  box,  the  prosecutor  debars  himself  from  all  title  to 
molest  him  for  the  future,  with  relation  to  the  matter  libelled.  This  is  always 
explained  to  the  witness  by  the  presiding  judge  as  soon  as  he  appears  in  court,  and 
consequently  he  gives  his  testimony  under  a  feeling  of  absolute  security,  as  to  the 
effect  which  it  may  have  upon  himself.  If,  therefore,  on  any  future  occasion,  the 
witness  should  be  subjected  to  a  prosecution,  on  account  of  any  of  the  matters  con- 
tained in  the  libel  on  which  he  was  examined,  the  proceedings  would  be  at  once 
quashed  by  the  Supreme  Court.  This  privilege  is  absolute,  and  altogether  indepen- 
dent of  the  prevarication  or  unwillingness  with  which  the  witness  may  give  his  testi- 
mony. Justice,  indeed,  may  often  be  defeated,  by  a  witness  retracting  his  previous 
disclosures,  or  refusing  to  make  any  confession  after  he  is  put  into  the  box,  but  it 
would  be  much  more  put  in  hazard,  if  the  witness  was  sensible  that  his  future  safety 
depended  on  the  extent  to  which  he  spoke  out  against  his  associates  at  the  bar.  The 
only  remedy,  therefore,  in  such  a  case  is  committal  of  the  witness  for  contempt  or 
prevarication,  or  indicting  him  for  perjury,  if  there  are  sufficient  grounds  for  any  of 
those  proceedings."  Alison's  Prac.  Cr.  Law  of  Scotl.  453. 


(1)  Commonwealth  t.  Knapp,  10  Pick.  478. 

Ad  accomplice,  who  turns  State's  evidence,  can  keep  back  nothing.  Alderman  v.  The  People,  4' 
Michigan,  414 ;  The  State  v.  Condry,  5  Jones's  Law,  418. 

"When  an  accomplice  has  a  promise  from  the  attorney-general,  that  he  shall  not  be  prosecuted  if. 
he  will  become  State's  evidence,  and  make  a  full  disclosure,  and  upon  such  promise  he  makes  a  con- 
fession, but  refuses  afterwards  to  testify,  it  was  held  that  he  might  be  put  on  his  trial,  and  the  con-- 
fession  given  in  evidence  against  him.  Commonwealth  v.  Knapp,  10  Pick.  478. 


"127 


WITNESSES. 


*EXAMINATIO]Sr  OP  WITNESSES. 


Ordering  witnesses  out  of  court,   .         .  

Calling  all  witnesses  whose  names  are  on  the  indictment,  &c.,      .... 

Galling  all  parties  present  at  any  transaction  giving  rise  to  a  charge  of  homicide, 
Keoalling  and  questioning  witnesses  by  the  court,        ...... 

Evidence  cannot  be  taken  in  oases  of  felony  by  consent,  but  in  cases  of  misdemeanor 
it  may,      .....  ........ 

At  what  time  the  objection  to  the  competency  of  witnesses  must  be  taken. 

Voire  dire,    . 

Examination  in  chief,  .... 

Cross-examination,        .... 

previous  statements  in  writing, 

contents  of  depositions,   . 

on  what  subjects,     . 

of  witnesses  producing  documents, 
He-examination,  .         ,  .         . 

Memorandum  to  refresh  witness's  memory, 
Examination  as  to  belief. 
Examination  as  to  opinion,   . 
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128 
129 

129 
129 
130 
130 
131 
132 
132 
133 
1.33 
133 
134 
135 
135 


Ordering  witnesses  out  of  court.']  In  general  the  court  will,  on  the  application  of 
either  of  the  parties,  direct  that  all  the  witnesses  but  the  one  under  examination  shall 
leave  the  court.(l)  And  the  right  of  either  party  to  require  the  unexamined  wit- 
nesses to  retire,  may  be  exercised  at  any  period  of  the  cause.  Per  Alderson,  B., 
Southey  v.  Nash,  632.  It  is  said,  that  with  regard  to  a  prisoner,  this  is  not  a  matter 
of  right.  Stark.  Ev.  162,  2d  ed. ;  4  St.  Tr.  9.  But  whether  it  be  a  matter  of  right 
or  of  discretion  for  the  judge,  in  practice  the  case  of  a  prisoner  forms  no  exception  to 
the  general  rule.  The  rule  has  been  held  not  to  extend  to  the  attorney  in  the  cause, 
who  may  remain  and  still  be  examined  as  a  witness,  his  assistance  being  in  most  cases 
necessary  to  the  proper  conduct  of  the  cau.se.  Pomeroy  v.  Baddeley,  Ry.  &  Moo.  N. 
P.  C.  430  :  21  E.  C.  L.  R.  But  it  extends  to  the  prosecutor,  if  it  be  proposed  to 
examine  him  as  a  witness.  R.  v.  Newman,  3  C.  &  Kir.  260,  per  Lord  Campbell,  C. 
J.  So,  as  it  seems,  a  physician,  or  other  professional  person,  who  is  called  to  give 
an  opinion  as  a  matter  of  skill  upon  the  circumstances  of  the  case,  may  be  allowed  to 
remain.  By  the  law  of  Scotland,  a  medical  witness  is  directed  to  remain  in  court 
during  the  trial,  till  the  medical  opinion  of  other  witnesses  begins.  Alison's  Prac. 
Grim.  Law  of  Scotl.  489. 

If  a  witness  remains  in  court  after  an  order  made  for  the  witnesses  on  both  sides 
to  withdraw,  it  is  said  to  be  a  rule  in  the  Court  of  Exchequer,  tliat  such  a  witness  shall 
[*128]  not  be  allowed  to  be  afterwards  *examined.  Att.-Gen.  v.  Bulpit,  9  Price,  4. 
It  appears,  however,  that  the  rule  in  the  Exchequer  is  confined  to  revenue  cases,  and 
that,  in  other  cases,  the  rule  is  the  same  as  it  is  in  other  courts,  namely,  that  the  re- 
jection of  the  evidence  is  entirely  in  the  discretion  of  the  judge  :  per  Coleridn-e,  J., 
Thomas  v.  David,  7  C.  &  P.  350  :  82  E.  C.  L.  R. ;  and  that  it  is  for  him  to  say, 
whether,  under  all  the  circumstances  of  the  ca.se,  he  will  relax  the  order  which  has 
been  given.  Parker  v.  McWilliam,  6  Bingh.  683  :  19  E.  C.  L.  R. ;  R.  v.  Colley, 


(1)  People  V.  Duffy,  1  Wheeler's  C.  C.  123  ;  State  v.  Sparrow,  2  Murph.  487. 

As  to  the  exclusion  of  witnesses  from  the  court  room.  Nelson  v.  The  State.  2  Swan,  237  ;  Johnson 
V.  The  State,  14  Georgia,  55 ;  Sartorius  v.  The  State,  24  Mississippi,  602 ;  The  People  v.'  Green  1 
Parker  C.  E.  11 ;  Benaway  v.  Conyne,  3  Chandler,  214  ;  The  State  v.  Sparrow,  3  Humphreys,  487  ; 
The  State  v.  Brookshire.  2  Alabama,  303  ;  The  State  v.  Fitzsimmons,  30  Missouri,  236. 

The  fact  that  a  witness,  in  disregard  of  the  order  of  the  court,  continues  in  the'oourt  room  while 
another  is  testifying,  does  not  thereby  disqualify  him  as  a  witness.  Grimes  v.  Martin,  10  Iowa,  347. 
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Moo.  &  Malk.  329  :  22  E.  C.  L.  K  In  Chandler  v.  Home,  2  Moo.  &  Eob.  423, 
Erskine,  J.,  stated  that  it  was  now  settled  by  all  the  judges  that  the  judge  has  no 
right  to  reject  the  witness  on  this  ground,  however  much  his  wilful  disobedience  of 
the  order  may  lessen  the  value  of  his  evidence;  and  see  also  to  the  same  effect,  Cob- 
bett  V.  Hudson,  1  E.  &  B.  11 :  72  E.  C.  L.  E. ;  S.  C.  22  Law  J.,  Q.  B.  11. 

Galling  all  witnesses  whose  names  axe  on  the  indictmenf,  &c.J]  Although  a  prose- 
cutor was  never  in  strictness  bound  to  call  every  witness  whose  name  is  on  the  back 
of  the  indictment :  R.  v.  Simmonds,  1  C.  &  P.  84 :  12  E.  C.  L.  R. ;  R.  v.  Whit- 
bread,  Id.  84  (n)  ;  yet  it  is  usual  to  do  so  in  order  to  afford  the  prisoner's  counsel  an 
opportunity  to  cross-examine  them  :  R.  v.  Simmonds,  supra  ;  and  if  the  prosecutor 
would  not  call  them,  the  judge  in  his  discretion  might.  Id.  R.  v.  Taylor,  Id.  («)  ;  R. 
V.  Bodle,  6  0.  &  P.  186  :  25  E.  0.  L.  R.  The  judges,  however,  have  now  laid 
down  a  rule,  that  the  prosecutor  is  not  bound  to  call  witnesses  merely  because  their 
names  are  on  the  back  of  the  indictment,  but  that  the  prosecutor  ought  to  have  all 
such  witnesses  in  court,  so  that  they  may  be  called  for  the  defence,  if  they  are  wanted 
for  that  purpose.  If,  however,  they  are  called  for  the  defence,  the  person  calling 
them  makes  them  his  own  witnesses.  R.  v.  Woodhead,  2  0.  &  K.  520  :  61  E.  C.  L.  R. ; 
per  Alderson,  B.  And  see  R.  v.  Cassidy,  1  F.  &  F.  79  ;  from  which  it  appears  that 
Parke,  B.,  Cresswell,  J.,  and  Lord  Campbell,  C.  J.,  agree  in  this  ruling. 

The  court  has  no  power  to  oblige  a  prosecutor  to  give  to  a  defendant  the  additions 
and  places  of  residence  of  witnesses  named  on  the  back  of  an  indictment.  R.  v.  Gor- 
don, 2  Dowl.  N.  417  ;  S.  C.  12  Law  J.  M.  C.  84. 

Calling  all  parties  present  at  any  transaction  gioing  rise  to  a  charge  of  homicide.^ 
On  a  trial  for  murder,  where  the  widow  and  daughter  of  the  deceased  were  present 
at  the  time  when  the  fatal  blow  was  supposed  to  have  been  given,  and  the  widow  was 
examined  on  the  part  of  the  prosecution,  Patleson,  J.,  directed  the  daughter  to 
be  called  also,  although  her  name  was  not  on  the  indictment,  and  she  had  been 
brought  to  the  assizes  by  the  other  side.  The  learned  judge  observed,  "  Every  wit- 
ness who  was  present  at  a  transaction  of  this  sort,  ought  to  be  called ;  and  even  if 
they  give  different  accounts,  it  is  fit  that  the  jury  should  hear  their  evidence,  so  as 
to  draw  their  own  conclusion  as  to  the  real  truth  of  the  matter."  R.  v.  Holden,  8  C. 
&  P.  609 :  34  E.  C.  L.  R.  See  also  R.  v.  Stroner,  1  C.  &  K.  650 :  47  E.  C.  L.  R. 
And  it  seems  that  the  same  course  should  be  pursued  even  when  the  party  is  a  near 
relative  of  the  prisoner,  as  a  brother  :  R.  v.  Chapman,  8  C.  &  P.  559:  34  E.  C.  L. 
R. ;  or  a  daughter:  R.  v.  Orchard,  Id.  («).  In  R.  v.  Holden,  it  appeared  that  three 
surgeons  had  examined  the  body  of  the  deceased,  and  that  there  was  a  difference  of 
opinign  among  them.  Two  of  them  were  called  for  the  prosecution,  but  the  third  was 
not,  *and  as  his  name  was  not  on  the  indictment,  the  counsel  for  the  prose-  [*129] 
cution  declined  calling  him.  Patteson,  J.,  said,  "  He  is  ,a  material  witness  who  is 
not  called  on  the  part  of  the  prosecution,  and  as  he  is  in  court  I  shall  call  him,  for 
the  furtherance  of  justice."     He  was  accordingly  examined  by  the  learned  judge. 

Recalling  and  questioning  witnesses  hy  the  courtJ]  It  has  already  appeared  (supra) 
that  the  judge  may  in  his  discretion,  for  the  furtherance  of  justice,  call  witnesses  whom 
the  counsel  for  the  prosecution  has  refused  to  put  into  the  box.  So  he  may  recall 
witnesses  that  have  already  been  examined.  Where,  after  the  examination  of  witnesses 
to  facts  on  behalf  of  a  prisoner,  the  judge  (there  being  no  counsel  for  the  prosecution) 
called  back  and  examined  a  witness  for  the  prosecution,  it  was  held,  that  the  prisoner's 
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counsel  had  a  right  to  cross-examine  again  if  he  thought  it  material.  Per  Taunton, 
J.,  R.  V.  Watson,  6  C.  &  P.  653  :  25  E.  C.  L.  R.  See  also  R.  v.  Stroner,  1  C.  & 
K.  650 :  47  E.  C.  L.  R. 

So  during  the  progress  of  the  trial  the  judge  may  question  the  witnesses,  and 
although  the  prosecutor's  counsel  has  closed  bis  case,  and  the  counsel  for  the  de- 
fendant has  taken  an  objection  to  the  evidence,  the  judge  may  make  any  further 
inquiries  of  the  witnesses  he  thinks  fit,  in  ord.er  to  answer  the  objection.  R.  v.  Rem- 
nant, R.  &  R.  1.36.  And  in  such  a  case  the  counsel  for  the  defendant  could  not 
cross-examine  the  witness. 

Evidence  cannot  be  taken  in  cases  of  felony  hy  consent,  but  in  cases  of  misdemeanor 
it  may.']  Where' there  were  two  prosecutions  against  the  prisoner  for  felony,  and  his 
counsel  offered  to  admit  the  evidence  taken  on  the  first  trial,  as  given  in  the  second, 
Patteson,  J.,  doubted  whether  that  could  be  done,  even  by  consent,  in  a  case  of 
felony,  but  the  learned  judge  directed  the  witnesses  to  be  resworn,  and  read  their 
evidence  over  to  them  from  his  notes.  R.  v.  Foster,  7  C.  &  P.  495 :  32  E.  C.  L.  E. 
In  cases  of  misdemeanor,  evidence  may  be  taken  by  consent.  Per  Patteson,  J.,  R. 
V.  Foster,  svpra.  Where,  however,  on  an  indictment  for  perjury,  it  appeared  that 
the  attorneys  on  both  sides  had  agreed  that  the  formal  proof  should  be  dispensed  with, 
and  part  of  the  prosecutor's  case  admitted,  Lord  Abinger,  C.  B.,  said,  "  I  cannot 
allow  any  admission  to  be  made  on  the  part  of  the  defendant,  unless- it  is  made  at  the 
trial  by  the  defendant  or  his  counsel."  The  defendant's  counsel  declining  to  make 
any  admission,  the  defendant  was  acquitted.  R.  v.  Thornhill,  8  C.  &  P.  575 :  34  B. 
C.  L.  R. 

At  what  time  the  objection  to  the  competency  of  a  witness  must  be  taken.]  It  was 
formerly  considered  necessary  to  take  the  objection  to  the  competency  of  a  witness  on 
the  voire  dire;  and  if  once  examined  in  chief,  he  could  not  afterwards  be  objected  to 
on  the  ground  of  interest  :(1)  R.  v.  Lord  Lovat,  9  St.  Tr.  639,  646,  704;  1  Phill  Ev. 
148,  8th  ed. ;  but  in  modern  practice  the  rule  was  relaxed.  The  examination  of  a 
witness,  to  discover  whether  he  was  interested  or  not,  was  frequently  to  the  same  effect 
as  his  examination  in  chief,  so  that  it  saved  time,  and  was  more  convenient  to  let  him 
be  sworn  in  the  first  instance  in  chief;  and  in  case  it  turned  out  that  he  was  interested, 
it  was  then  time  enough  to  take  the  objection.  Per  Buller,  J.,  Turner  v.  Pearte,  1 
T.  R.  719 ;  Pengal  v.  Nicholson,  Wight,  64,  4  Burr.  2256.  So  in  Stone  v.  Blaok- 
[*130]  burne,  1  Esp.  37,  it  *was  said  by  Lord  Kenyon,  that  objections  to  the  com- 
petency of  witnesses  never  come  too  late,  but  may  be  made  in  any  stage  of  the  cause. 
The  Court  of  Exchequer  has  decided  that  the  objection  may  be  raised  at  any  time 
during  the  trial.(2)  J&cobs  v.  Layborn,  11  M.  &  W.  685. 

(1)  It  is  entirely  u  matter  of  discretion  with  tlie  court  whether  the  preliminary  oath  ns  to  interest 
or  the  oath  in  chief  shall  be  administered.  But  the  better  and  more  approved  practice  now  is  to 
swear  the  witness  in  chief  and  bring  out  the  facts  showing  his  interest  either  on  direct  or  cross- 
examination.  Seeley  v.  Engell,  17  Barbour,  5.30. 

(2)  Morton  v.  Beall's  Adm.,  2  Har,  &  Gill,  13fi ;  Bank  of  North  America  v.  Wikoff,  2  Yeates,  39,  S. 
C.  4  Dall.  151  ;  Swift  v.  Dean,  6  Johns.  623  ;  Fisher  v.  Willnr,  l-S  Mass.  379  ;  Evans  v.  Baton,  Peters 
C.  C.  Rep.  338  ;  Baldwin  v.  West,  Harden,  50  ;  Cole  v  Cole,  1  Hur.  A  Johns.  672 ;  Butler  v.  Tufts, 
13  Maine,  302.  That  objection  to  competency  on  the  score  of  conviction  of  an  infamous  crime  must 
be  taken  before  the  witness  is  sworn,  see  The  People  v.  McG-arrer,  17  Wend.  460.  The  party  against 
whom  an  interested  witness  is  called  to  testify,  must  make  his  objection  as  soon  as  the  interest  is  dis- 
covered and  he  has  an  opportunity  of  doing  it ;  otherwise  he  will  be  considered  as  having  waived  the 
objection.  Therefore  when  a  witness  called  by  the  plaintiff,  was  examined,  cross-examined,  and  dis- 
missed from  the  stand,  and  the  next  dn.y  the  defendant  objected  to  his  competency  on  the  ground  of 
his  interest,  which  was  disclosed  at  the  commencement  of  his  examination,  it  was  held  that  the  objec- 
tion came  too  late.  Lewis  v.  Moore,  20  Conn.  211,-  Dent  v.  Hancock,  5  Gill,  120. 
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An  objection  to  the  admissibility  of  a  witness  in  high  treason,  on  the  ground  that 
he  is  not  properly  described  in  the  list  of  witnesses  furnished  to  the  prisoner,  in  pur- 
suance of  the  statute  7  Ann.  c.  21,  s.  14,  must  be  taken  in  the  first  instance,  other- 
wise the  party  might  take  the  chance  of  getting  evidence  which  he  liked,  and  if  he 
disliked  it,  might  afterwards  get  rid  of  it  on  the  ground  of  misdescription.  R  v. 
Watson,  2  Stark.  158  :  3  E.  C.  L.  p. ;  E.  v.  Frost,  9  C.  &  P.  183  :  38  B.  C.  L.  E. 

Voire  dire.']  The  most  convenient  time  to  object  to  the  competency  of  a  witness 
is  before  he  is  sworn,  Yardley  v.  Arnold,  10  M.  &  W.  145,  when  the  witness  is 
questioned  by  the  court  upon  the  points  suggested  by  the  objecting  party,  and  ex- 
trinsic evidence  upon  the  point  may  also  be  received. (1)  Bartlett  v.  Smith,  11  M.  & 

(1)  An  election  to  examine  the  witness  himself  on  his  voire  dire  precludes  a  resort  to  evidence 
aliunde  to  prove  his  interest.  Mallett  v.  Mallett,  I  Root,  501 ;  Lessee  of  Bisber  v.  Hall,  3  Ohio,  465  ; 
Mifilin  T.  Bingham,  1  Dall.  275  .-  Cole  v.  Cole,  1  Far.  &  Johns.  572  ;  Bridge  v.  Wellington,  1  Mass. 
219  ;  Butler  v.  Butler,  3  Day  ;  Dow  v.  Osgood,  2  Tyler,  28 ;  Welden  v.  Buck,  Anthonys  N.  P.  10  n. ; 
Berry  v.  Wallin  et  al.,  1  Overton,  107;  Ray  v.  Mariner  et  ux.,  2  Hayw.  .385  ;  Chance  v.  Hine,  6  Conn. 
231 ;  Chalfield  v.  Lathrop,  6  Pick.  417.  Though  sworn  on  the  voire  dire^  yet  if  his  interest  appears 
on  his  own  examination  in  chief,  he  may  be  set  aside.  Evans  v.  Eaton,  Peters's  C.  C.  Reports,  338  ; 
Davis  V.  Barr,  9  Serg.  et  Rawle,  138  ;  Baldwin  v.  West,  Hardin,  50.  And  where  on  his  oross-exami 
nation  the  witness  denies  his  interest,  this  does  not  preclude  a  resort  to  other  evidence.  Stout  v. 
Wood,  1  Blackf.  72  ;  1  Dall.  supra.  So  when  the  examination  on  the  voire  dire  leaves  it  doubtful, 
whether  the  witness  "be  or  be  not  interested.  Shannon  v.  The  Commonwealth,  8  Serg.  k  Rawle,  444  ; 
Galhraith  v.  Galbraith,  6  Watts,  112.  If  he  refuse  to  answer  on  the  voire  dire,  the  court  cannot 
presume  him  interested,  but  must  commit  him  for  contempt.  Lott  v.  Burrell.  2  Rep  Const.  Ct.  167. 
The  interest  of  a  witness  may  be  shown  from  his  own  examination  or  by  evidence  aliunde  ;  hut  the 
adoption  of  either  of  these  modes  precludes  a  resort  to  the  other  for  the  same  purpose  and  upon  the 
same  ground.  Le  Barrow  v.  Redman,  30  Maine,  636. 

A  resort  to  one  mode  to  prove  interest  on  one  ground,  does  not  prevent  the  use  of  the  other  mode 
to  establish  it  on  a  distinct  and  different  ground.   Stebbins  et  al.  v.  Sachet,  4  Conn.  258. 

The  defendant  called  a  witness  to  whom  the  plaintiff  objected,  on  the  ground  of  the  want  of  a  re- 
ligious belief,  and  the  judge  admitted  the  testimony  of  witnesses  in  support  of  and  in  opposition  to 
the  objection,  and  afterwards  the  proposed  witness  was  examined  on  his  voire  dire,  and  having>testi- 
fied  to  his  belief,  was  admitted  to  give  evidence  in  chief.  Quinn  v.  Crowell,  4  Whart.  334. 

Where  the  witness  on  the  voire  dire  denies  his  interest  generally,  he  may  be  interrogated  particu- 
larly as  to  his  situation  to  show  that  he  has  none.  Emerton  v.  Andrews.  4  Mass.  65.3  ;  Baldwin  v. 
West,  Hardin,  50  ;  Reed's  Lessee  v.  Dod.^on,  1  Overton,  396  ;  Williams  v.  Matthews,  3  Cowen,  352. 
Contra,  Moore  v.  Sheredine,  2  Har.  &  McHen.  453.     Bat  see  Peter  v.  Beall,  4  Id.  .342. 

A  witness  who  believes  himself  interested  when  in  truth  he  is  not,  is  competent.  The  State  v.  Clark, 
2  Tyler,  273  ;  Long  v.  Baillie,  4  Serg  &  Rawle,  226  ;  Fernsler  v.  Carlin,  3  lb.  130  ;  Henry  v.  Mor- 
gan, 2  Binn.  497  ;  Williams  v.  Matthews,  3  Cowen,  352  ;  Davis  v.  Barclay,  1^  Harper,  63  ;  Rodgers 
V.  Burton,  Peck,  108,-  6  Conn.  Rep.  371;  Dellone  v.  Rekmer,  4  Watts,  9;  Commercial  Bank  of 
Albany  V.  Hughes,  17  Wend.  94.  Contra,  Richardson's  Exrs.  v.  Hunt,  2  Munf.  148;  Sentney  v. 
Overton,  4  Bibb.  445  ;  Trustees  of  Lansingburg  v.  Willard,  B  Johns.  428  ;  Plump  v.  Whiting,  4  Mass. 
518  ;  Peter  v.  Beal,  supra  ;  Elliott  v.  Porter,  5  Dana,  304. 

So  an  honorary  obligation  does  not  render  the  witness  incompetent.  Long  v.  Baillie,  supra  ;  Gilpin 
V.  Vincent,  9  Johns.  219  ;  Carman.v.  Foster,  1  Ashmead,  133  ;  Smith  v.  Downs,  6  Conn.  365.  See 
Skillinger  v.  Bolt,  1  Conn.  147  ;  Coleman  v.  Wise  et  al.,  2  Johns.  165  ;  Moore  v.  Hitchcock,  4  Wend. 
292. 

The  declaration  of  a  witness  as  to  his  interest  will  not  exclude  him.  Pierce  v.  Chase,  8  Mass.  487  ; 
Commonwealth  v.  Waite,  5  Id.  261 ;  Vining  v.  Wooton.  Cooke's  Rep.  127  ;  Henry  v.  Morgan,  2  Binn. 
497  ;  Fernsler  v.  Carlin,  3  Serg.  &  Rawle,  130  ;  Lessee  of  Pollock  v.  Gillespie,  2  Yeates,  129.  Contra, 
Colston  V.  MchoUs,  1  Har.  &  Johns.  105  ;  Anon.  2  Hayw.  340.  See  Patten  v.  Halsted,  1  Coxe,  277. 
But  the  admission  of  his  interest  by  the  party  who  calls  him  will  exclude  him.  Pierce  t.  Chase,  8 
Mass.  487;  Nichols  v.  Holgate  et  al.,  2  Aiken,  138. 

If  a  witness,  shown  to  be  incompetent  on  his  voire  dire,  be  allowed  to  testify,  facts  proved  by  him 
on  his  examination  in  chief  cannot  be  looked  to  for  the  purpose  of  curing  the  error.  Lay  v.  Lawson, 
23  Alabama,  377. 

A  witness  cannot,  at  the  instance  of  the  party  calling  him,  repel  an  objection  to  his  competency  on 
the  ground  of  interest  established  by  other  evidence.  Anderson  v.  Young,  9  Harris,  443. 

A  witness  on  his  voire  dire  is  competent  to  prove  that  he  has  been  released.  Ault  v.  Rawson,  14 
Illinois,  484. 

The  injured  party  is  a  competent  witness  under  an  indictment  for  forcible  entry  and  detainer. 
Kersh  v.  The  State,  24  Georgia,  191. 

A  witness  who  is  promised  by  a  party  a  sum  of  money  if  he  will  attend  as  a  witness,  and  the  party 
should  gain  the  case,  is  incompetent.  Holland  v.  Ingram,  6  Richardson,  50. 

The  interest  of  the  witness  must  be  present,  certain,  and  vested.  Harvey  v.  Anderson,  12  Georgia, 
69  ;  Scott  v.  Jester,  8  English,  437. 

In  an  indictment  for  perjury,  the  prosecutor,  unless  he  has  a  direct,  certain  and  immediate  interest 
in  the  record,  is  a  competent  witness.  The  State  v.  Farrow,  10  Richardson's  Law,  165. 

Admissions  made  by  a  witness  out  of  court  are  not  evidence  to  exclude  him  on  the  ground  of  interest, 
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W.  483;  the  Att.-G.  v.  Hitchcock,  1  Ex.  95;  Cleave  v.  Jones,  7  Ex.  421.  But  a 
witness  may  be  objected  to  at  any  time  after  he  is  sworn,  if  anything  to  suggest  his 
incompetency  be  discovered:  Jacobs  v.  Layborn,  11  M.  &  W.  685;  and  the  Qourt 
will  then  inquire  into  the  point  in  the  same  way. 

Examination  in  chief.']  After  the  witness  has  been  duly  sworn  by  the  officer  of 
the  court,  he  is  examined  in  chief  by  the  party  calling  him.  Being  supposed  to  be 
in  the  interest  of  that  party,  it  is  a  rule,  that  upon  such  examination  leading  questions 
shall  not  be  put  to  him. (1)  Questions  to  which  the  answer,  "yes,"  or  "no,"  would  not 
be  conclusive  upon  the  matter  in  issue,  are  not  in  general  objectionable.  It  is  neces- 
sary, to  a  certain  extent,  to  lead  the  mind  of  the  witness  to  the  subject  of  the  inquiry. 
Per  Lord  EUenborough,  NichoU  v.  Dowding,  1  Stark.  81  :  2  E.  C.  L.  R.  Thus, 
where  the  question  is,  whether  A.  and  B.  were  partners,  a  witness  may  be  asked 
whether  A.  has  interfered  in  the  business  of  B.  Id.  So  where  a  witness  being  called 
to  prove  a  partnership  could  not  recollect  the  names  of  the  component  members  of 
the  firm,  so  as  to  repeat  them  without  suggestion,  Lord  EUenborough,  alluding  to  a 
case  tried  before  Lord  Mansfield,  in  which  the  witness  had  been  allowed  to  read  a 
written  list  of  names,  ruled,  that  there  was  no  objection  to  asking  the  witness,  whether 
certain  .specified  persons  were  members  of  the  firm.  Accerro  v.  Petroni,  1  Stark.  100. 
So  for  the  purpose  of  identification,  a  particular  prisoner  may  be  pointed  out  to  the 
witness,  who  may  be  asked  whether  he  is  the  man.  R.  v.  De  Berenger,  1  Stark.  Ev. 
125,  1st  ed. ;  2  Stark.  N.  P.  C.  129  (n)  :  3  E.  C.  L.  R.  And  in  R.  v.  Watson,  2 
Stark.  N.  P.  C.  128,  the  court  held  that  the  counsel  for  the  pro.secution  might  ask, 
in  the  most  direct  terms,  whether  any  of  the  prisoners  was  the  person  meant  and 
described  by  the  witness.  So  where  a  question  arose  as- to  the  contents  of  a  written 
instrument  which  had  been  lost,  and  in  order  to  contradict  a  witness  who  had  been 
examined  as  to  the  contents,  another  witness  was  called,  Lord  EUenborough  ruled, 
that  after  exhau.sting  the  witness's  memory  as  to  the  contents  of  the  letter,  he  might 
be  asked  if  it  contained  a  particular  passage  recited  to  him,  which  had  been  sworn  to 
on  the  other  side,  otherwise  it  would  be  impossible  ever  to  come  to  a  direct  contra- 
diction. Courteen  v.  Touse,  1  Campb.  43. 

[*131]  *Upon  the  same  principle,  viz.,  the  difficulty  or  impossibility  of  attaining  the 
object  for  which  the  witness  is  called,  unless  leading  questions  are  permitted  to  be  put 
to  him,  they  have  been  allowed  where  they  are  necessary  to  establish  a  contradiction. 
Thus,  where  counsel,  on  cross-examination,  asked  a  witness  as  to  some  expressions  he 
had  used,  for  the  purpose  of  laying  a  foundation  for  contradicting  him,  and  the  wit- 
ness denying  having  used  them,  the  counsel  called  a  person  to  prove  that  he  had, 
and  read  to  him  the  particular  words  from  his  brief,  Abbott,  C.  J.,  held  that  he  was 
entitled  to  do  so.  Edmonds  v.  Walter,  3  Stark,  N.  P.  C.  8  :  3  E.  C.  L.  R. 

Where  a  witness,  examined  in  chief,  by  his  conduct  in  the  box  shows  himself  de- 
bat  the  statements  of  the  party  calling  him  are  Walker  v.  Coursin,  7  Harris,  321  ;  Martin  v.  Farnum, 
4  Foster,  191  ;  Lessee  of  Snyder  v.  Snyder,  6  Binn.  483  ;  Stanford  v.  Stanford  et  al.,  9  Conn.  275. 

(1)  What  are  leading  questions.  See  Kemmerer  v.  Edelman,  11  Harris,  143  ;  Wilson  v.  MoCullough, 
Ibid.  440  ;  Lee  v.  Tinges,  7  Maryland, 215  i  Sexton  v.  Brook,  15  Arkansas,  315  ;  Willis  v.  Quinby,  11 
Foster,  486  ;  Bartlett  v.  Hoyt,  33  N.  Hamp.  151 ;  Hofler  v.  The  State,  16  Arkansas,  534  :  Spear  v. 
Richardson,  37  N.  Hamp.  23;  Floyd  v.  The  State,  30  Alabama,  511  ;  Mathis  v.  Buford,  17  Texas, 
152  ;  Dudley  v.  Elkins,  39  N.  Hump.  78  ;  Allen  v.  the  State,  28  Georgia,  395  ;  Page  v.  Parker,  40 
N.  Hamp.  47  ;  Pelamourges  v.  Clark,  9  Iowa,  1 ;  Shields  v.  Quffey,  Ibid.  322  ;  Hopper  T.  The  Com- 
monwealth, 6  Grattan,  684. 

Where  a  witness  was  asked  a  leading  question  which  was  objected  to  and  ruled  out,  it  was  held,  that 
the  witness  might  testify  to  the  same  point  if  the  question  be  properly  put.  Heisler  v.  The  State,  20 
Georgia,  153. 

Leading  questions  on  cross-examination.  Boles  v.  The  State,  24  Mississippi,  445;  Long  v.  Steiger, 
8  Texas,  460. 
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cidedly  adverse  to  the  party  calling  him,  it  is  in  the  discretion  of  the  judge  to  allow 
him  to  be  examined,  as  if  he  were  on  cross-examination.  Bastin  v.  Carew,  Ry.  & 
Moo.  N.  P.  C.  127:  21  E.  C.  L.  R. ;  Clarke  v.  Saffery,  Id.  126;  Murphy's  Case, 
8  C.  &  P.  297  :  34  B.  C.  L.  R. ;  per  Lord  Abinger,  C.  B.,  Chapman's  Ca.se,  8  C.  & 
P.  558.  But  if  he  stands  in  a  situation  which,  of  necessity,  makes  him  adverse  to 
the  party  calling  him,  it  was  held  by  Best,  C.  J.,  that  the  counsel  may,  as  a  matter 
of  right,  cross-examine  him.  Clarke  v.  Saffery,  R.  &  Moo.  N.  P.  C.  126 :  21  E.  C. 
L.  R.  Somewhat  similar  to  this  is  the  question  whether,  where  a  witness,  called  for 
one  party,  is  afterwards  recalled  by  the'other,  the  latter  party  may  give  his  examina- 
tion the  form  of  a  cross-examination ;  and  it  has  been  held,  by  Lord  Kenyon,  that 
he  may ;  for,  having  been  originally  examined  as  the  witness  of  one  party,  the  privi- 
lege of  the  other  to  cross-examine  remains  through  every  stage  of  the  case.  Dicken- 
son V.  Shee,  4  Esp.  67;  1  Stark.  Ev.  162,  2d  ed. 

Cross-examination.]  Leading  questions  are  admitted  on  cross-examination,  in 
which  much  larger  powers  are  given  to  counsel  than  in  the  original  examination. (1) 
The  form  of  a  cross-examination,  however,  depends  in  some  degree,  like  that  of  an 
examination  in  chief,  upon  the  bias  and  disposition  evinced  by  the  witness  under 
interrogation.  If  he  should  display  a  zeal  against  the  party  cross-examining  him, 
great  latitude  with  regard  to  leading  questions  may  with  propriety  b,e  admitted.  But 
if,  on  the  other  hand,  he  betrays  a  desire  to  serve  the  party  who  cross-examines  him, 
although  the  court  will  not  in  general  interfere  to  prevent  the  counsel  from  putting 
leading  questions,  yet  it  has  been  rightly  observed,  that  evidence  obtained  in  this 
manner  is  very  unsatisfactory  and  open  to  much  remark.  The  rule  with  regard  to 
putting  leading  questions  on  cross-examination  was  thus  laid  down  by  Mr.  Justice 
Buller  :  "  You  may  lead  a  witness  upon  cross-examination,  to  bring  him  directly  to 
the  point,  as  to  the  answer  ;  but  you  cannot  go  the  length  of  putting  into  the  wit- 
ness's mouth  the  very  words  he  is  to  echo  back  again."  R.  v.  Hardy,  24  How.  St. 
Tr.  755. 

In  a  later  case,  where  an  objection  was  made  to  leading  a  willing  witness,  Alder- 
son,  B.,  said,  "  I  apprehend  you  may  put  a  leading  question  to  an  unwilling  witness, 
on  the  examination  in  chief,  at  the  discretion  of  the  judge ;  but  you  may  always  put 
a  leading  question  in  cross  examination,  whether  a  witness  be  unwilling  or  not." 
Parkin  v.  Moon,  7  C   &  P.  405  :  32  E.  C.  L.  R. 


(1)  Upon  cross-examination,  the  witness  cannot  be  asked  a  leading  question  in  respect  to  new 
matter.  Harrison  v.  Bowan,  3  Wash.  C,  C.  Reps.  580.  "And  here, "says  Gibson,  C.  J.,  in  Ellmaker 
V.  Buckley,  16  Serg.  &  Kawle,  77,  "  I  take  occasion  in  broad  terms  to  dissent  from  the  doctrine 
broached  in  Mr.  Phillipps's  Law  of  Evidence  (211),  that  a  witness  actually  sworn,  though  not  ex- 
amined by  the  party  who  has  called  him,  is  subject  to  cross-examination  by  the  adverse  party  ■  and 
that  the  right  to  cross-examine  is  continued  through  all  the  subsequent  stages  of  the  cause,  so  that 
the  adverse  party  may  call  the  same  witness  to  prove  his  case,  and  for  that  purpose  ask  him  leading 
questions  " 

The  defendant  cannot  cross-examine  the  plaintiff's  witnesses  to  matter  entirely  new,  in  order  to 
introduce  his  defence  untrammelled  by  the  rules  of  a  direct  examination.  Castor  v.  Bavimrton  2 
Watts  &  Serg.  505  ;  Floyd  v.  Bovard,  6  Ibid.  75.  A  party  may  cross-examine  as  to  the  res  gestcn 
given  in  evidence,  though  it  be  new  matter.  Markley  v.  Swartzlander,  8  Ibid.  172. 

When  a  witness  is  called  to  state  a  particular  fact,  it  Is  improper  to  lead  him  to  a  full  statement  of 
the  defendant's  case  which  is  not  yet  opened  to  the  court  and  jury  ;  but  it  is  not  error  to  permit  him 
to  answer  on  his  cross-examination  a  single  question  closely  connected  with  what  is  proved,  even  if 
the  answer  operate  in  favor  of  the  party  putting  the  question.  The  Farmers'  Bank  v.  Stroh'echer  9 
Watts,  183. 

A  parly  has  no  right  to  cross-examine  any  witness,  except  as  to  facts  and  circumstances  connected 
with  the  matters  stated  in  his  direct  examination.  If  he  wishes  to  examine  him  on  other  matters 
he  must  do  so  by  making  the  witness  his  own,  and  calling  him  as  such  in  the  subsequent  progress  of 
the  cause.  A  party  cannot,  by  his  own  omission  to  take  an  objection  to  the  admission  of  improper 
evidence  brought  out  on  a  cross-examination,  found  a  right  to  introduce  testimony  in  chief  to  rebut 
or  explain  it.  The  Philadelphia  &  Trenton  R.  R.  Co.  v.  Stimpson,  14  Peters,  448  ;  Contra,  Lewis  v. 
Hodgdon,  17  Maine,  267. 
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When  two  or  more  prisoners  are  tried  on  the  same  indictment,  and  are  separately 
defended,  any  witness  called  by  one  of  them  may  be  cross-examined  on  behalf  of  the 
[*132]  others,  if  he  gives  any  testimony  *tending  to  criminate  them.  R.  v.  Burdett, 
Dears.  C.  C.  R.  431;  S.  G.  24  L.  J.  M.  C.  63. 

Crossexami nation  of  witnesses  as  to  preoions  statements  in  writinrj.]  It  was 
settled  in  the  Queen's  Case,  2  B.  &  B.  292  :  6  E.  C.  L.  R.,  that  when  upon  cross- 
examination,  a  witness  is  asked  whether  or  no  he  has  made  any  previous  statement, 
the  opponent  party  may  interfere  and  ask,  whether  the  representation  referred  to 
were  in  writing  or  verbal.  If  it  appears  to  be  in  writing,  then  the  writing  itself  must, 
if  possible,  be  produced  in  order  to  show  its  contents,  and  they  cannot  be  got  from 
the  witness  under  cross-examination.  But  if  for  any  valid  reason  the  writing  cannot 
be  produced,  then  the  usual  principles  on  which  secondary  evidence  is  admissible  will 
apply,  and  the  contents  of  the  document  may  be  proved  by  the  admission  of  the 
witness. 

If  the  counsel  on  cross-examination  puts  a  paper  into  the  witness's  hand  and  ques- 
tions him  upon  it,  the  counsel  on  the  other  side  has  a  right  to  see  the  paper,  and  re- 
examine upon  it.  R.  V.  Buncombe,  8  C.  &  P.  369  :  34  E.  C.  L.  R. 

Cross-examination  of  witnesses  as  to  the  contents  of  their  depositions.]  The  sub- 
ject of  cross-examination  of  witnesses  as  to  the  contents  of  their  depositions  has 
already  been  alluded  to  under  the  head  of  "  Depositions"  {supra,  p.  63),  and  the 
special  rules  laid  down  as  to  this  particular  kind  of  cross-examination  have  been 
there  given. 

As  to  the  proper  mode  of  conducting  a  cross-examination  on  depositions,  the.  fol- 
lowing cases  have  been  decided. 

In  R.  V.  Edwards,  8  C.  &  P.  31,  it  was  proposed  on  the  part  of  the  prisoner  to 
put  the  depositions  in  the  hands  of  a  witness,  and  to  desire  him  to  look  at  his  own, 
and  then  ask  him  whether  he  would  adhere  to  the  statement  which  he  had  just  made, 
and  the  judges  (Littledale  and  Coleridge,  JJ.)  thought  there  was  no  objection  to 
this.  But  in  R.  v.  Ford,  2  Den.  C.  C.  245,  in  which  a  similar  course  had  been  pur- 
sued, and  the  opinion  of  the  Court  of  Criminal  Appeal  asked  upon  its  propriety,  Lord 
Campbell  refused  to  hear  it  argued,  saying  it  was  res  Judiinfa ;  and  referred  to  a 
case  reserved  by  Parke,.B.,  with  a  note  of  which  the  learned  baron  had  furnished  the 
court,  and  in  which  the  judges  decided  that  this  course  was  inexpedient  and  ought 
not  to  be  allowed.  Lord  Campbell  added  that  the  proper  course  was  to  read  the  de- 
position at  the  time,  or  put  it  in  afterwards  as  the  evidence  of  the  party  so  using  it. 

In  R.  V.  Smith,  1  Den.  C.  C.  536,  the  magistrate's  clerk  had  put,  irregularly, 
some  questions  to  the  witnesses,  the  answers  to  which  were  inserted  by  him  in  the 
depositions.  Afterwards  the  witnesses  appeared  again  before  the  magistrates,  and,  in 
the  presence  of  the  prsioners,  were  re-sworn;  the  depositions  were  read  over,  an  op- 
portunity was  given  to  the  prisoners  to  cross-examine  the  witnesses,  and  the  deposi- 
tions were  then  signed.  On  the  trial  the  prisoners'  counsel  proposed  to  cross-examine 
a  witness  upon  what  passed  between  him  and  the  magistrate's  clerk,  without  putting 
in  the  depositions,  which  the  judge  at  the  trial  refused  to  permit;  but  the  Court  of 
Criminal  Appeal,  upon  a  case  reserved,  held  that  the  question  was  proper,  inasmuch 
as  the  magistrate's  clerk,  a  person  in  no  authority,  could  not,  by  any  act  of  his,  attach 
to  the  writing  a  character  which  would  exclude  parol  evidence  of  that  which  was  so 
written. 

[*133]     *0n  what  subjects  a  witness  may  he  cross-examined.']     A  witness  may  be 
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questioned  on  cross-examination  not  only  on  the  subject  of  inquiry,  but  upon  any 
other  subject,  however  remote,  for  the  purpose  of  testing  his  character  for  credibility, 
his  memory,  his  means  of  knowledge,  or  his  accuracy.  Whether  or  no  the  question 
put  will  have  -that  effect,  will  depend  on  the  circumstances  of  the  case,  and  fre- 
quently also  upon  information  which  is  in  possession  of  the  cross-examining  counsel 
only;  judges,  therefore,  are  in  the  habit  of  granting  considerable  license  to  counsel 
in  this  matter,  from  the  implicit  confidence  which  is  placed  in  theiu  that  they  will 
not  turn  the  power  which  is  put  into  their  hands  for  the  purposes  of  justice  into  an 
instrument  of  oppression.  The  moment  it  appears  that  a  question  is  being  put  which 
does  not  either  bear  upon  the  issue,  or  enable  the  jury  to  judge  of  the  value  of  the 
witness's  testimony,  it  is  the  duty  of  the  court  to  interfere,  as  well  to  protect  the  wit- 
ness from  what  then  becomes  an  injustice  or  an  insult,  as  to  prevent  the  time  of  the 
court  from  being  wasted. 

As  to  when  a  witness  may  refuse  to  answer  questions  put  to  him,  seepos/,  p.  137. 

Cross-exarninntion  of  witnesses  proclucing  documents  onZy.J  Where  a  witness  is 
called  merely  to  produce  a  document  which  can  be  proved  by  another,  and  he  is  not 
sworn,  Ilb  is  not  subject  to  cross-examination.  Simpson  v.  Smith,  1822,  cor.  Holroyd, 
J.;  2  Phill.  Ev.  307,  9th  ed.;  and  per  Bayley,  J.,  1824,  1  Stark.  Ev.  129,  2d 
ed.;  Davis  v.  Dale,  Moo.  &  Malk.  514  :  22  E.  C.  L.  R.  Thus  where,  on  an  indict- 
ment for  perjury,  a  sheriff's  officer  had  been  subpoenaed  to  produce  a  warrant  of  the 
sheriff,  after  argument  he  was  ordered  to  do  so  without  having  been  sworn.  R.  v. 
Murlis,  Moo.  &  Malk.  515.  But  where  the  party  producing  a  document  is  sworn, 
the  other  side  is  entitled  to  cross-examine  him,  although  he  is  not  examined  in  chief. 
R.  v.  Brooke,  2  Stark.  472  :  3  E.  C.  L.  R.  Where,  however,  a  person  called  to 
produce  a  document,  was  sworn  by  mistake,  and  asked  a  question  which  he  did  not 
answer,  it  was  held  that  the  opposite  party  was  not  entitled  to  cross-examine  him. 
Rush  v.  Smyth,  4  Tyrw.  675;  1  Or.,  M.  &  R.  94.  So  where  a  witness  has  been 
asked  only  one  immaterial  question,  and  his  evidence  is  stopped  by  the  judge,  the 
other  party  has  no  right  to  cross-examine  him.  Crevy  v.  Carr,  7  C.  &  P.  64  :  32  E. 
C.  L.  R.  Where  a  witness  is  sworn,  and  gives  some  evidence,  if  it  be  merely  to 
prove  an  instrument,  he  is  to  be  considered  a  witness  for  all  purposes.  Morgan  v. 
Bridges,  2  Stark.  N.  P.  314  :  3  E.  C.  L.  R. 

Re-examination.'\  A  re-examination,  which  is  allowed  only  for  the  purpose  of 
explaining  any  facts  which  may  come  out  on  cross-examination,  must  of  course  be 
confined  to  the  subject-matter  of  the  cross-examination.  1  Stark.  Ev.  179,  2d  ed. 
The  re-examination  of  a  witness  is  not  to  extend  to  any  new  matter,  unconnected  with 
the  cross-examination,  and  which  might  have  been  inquired  into  on  the  examination 
in  chief.  If  new  matter  is  wanted,  the  usual  course  is  to  ask  the  judge  to  make  the 
inquiry;  in  such  cases  he  will  exercise  his  discretion,  and  determine  how  the  inquiry, 
if  necessary,  may  be  most  conveniently  made,  whether  by  himself  or  by  the  counsel. 
1  Phill.  Ev.  840,  9th  ed. 

The  rule  with  regard  to  re-examinations  is  thus  laid  down  by  Abbott,  C.  J.,  in  the 
Queen's  Case,  2  Br.  &  Bingh.  297  :  6  E.  C.  L.  R.  "  I  think  the  *counsel  [*13l] 
has  a  right,  on  re-examination,  to  ask  all  questions  which  may  be  proper  to  draw  out 
an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  the  witness  on 
cross-examination,  if  they  be  in  themselves  doubtful ;  and  also  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions ;  but  he  has  no  right  to  go 
further,  and  introduce  matter  new  in  itself,  and  not  suited  to  the  purpose  of  explain- 
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ing  either  the  expressions  or  the  motives  of  the  witness."  "  I  distinguish  between 
a  conversation  which  a  witness  may  have  had  with  a  party  to  a  suit,  whether  crimi- 
nal or  civil,  and  a  conversation  with  a  third  person.  The  conversations  of  a  party 
to  the  suit  relative  to  the  subject-matter  of  the  suit,  ar©  in  themselves  evidence 
against  him,  in  the  suit ;  and  if  a  counsel  chooses  to  ask  a  witness  as  to  anything 
which  may  have  been  said  by  an  adverse  party,  the  counsel  for  that  party  has  a  right 
to  lay  before  the  court  all  that  was  said  by  his  client  in  the  same  conversation  ;  not 
only  so  much  as  may  explain  or  qualify  the  matter  introduced  by  the  previous  exami- 
nation, but  even  matter  not  properly  connected  with  the  part  introduced  upon  the 
previous  examination,  provided  only  that  it  relate  to  the  subject-niater  of  the  suit ; 
because  it  would  not  be  just  to  take  partof  a  conversation  as  evidence  against  the  party, 
without  giving  the  party  at  the  same  time  the  benefit  of  the  entire  residue  of  what 
he  said  on  the  same  occasion."  In  Prince  v.  Sarao,  7  A.  &  E.  627  :  53  E.  C.  L. 
R.,  the  Court  of  Q.  B.  said  they  could  not  assent  to  the  doctrine  laid  down  in  the 
above  case,  and  they  held,  that  when  a  statement  made  by  a  party  to  a  suit  in  giving 
evidence  on  a  former  trial,  has  been  got  out  in  cross-examination,  only  so  much  of 
the  remainder  of  the  evidence  is  allowed  to  be  given  on  re-examination  as  tends  to 
qualify  or  explain  the  statement  made  on  cross-examination.  Recognized  in  Sturge 
v.  Buchanan,  10  A.  &  E.  605  :  37  E.  C.  L.  R. 

When  one  of  the  plaintiff's  witnesses  stated  on  cross-examination  facts  not  strictly 
evidence,  but  which  might  prejudice  the  plaintiff,  it  was  held  that,  unless  the  de- 
fendant applied  to  strike  them  out  of  .the  judge's  notes,  the  plaintiff  was  entitled  to 
re-examine  upon  them.  Blewitt  v.  Tregoning,  3  A.  &  E.  554:  30  E.  C.  L.  R. 

Memorandum  to  refresh  witness's  memory.^  It  has  already  been  stated,  that  a 
witness  may  refer  to  an  informal  examination  taken  down  by  himself,  in  order  to 
refreish  his  memory. (1)  Ante,  p.  58.  So  he  may  refer  to  any  entry  or  memorandum 
he  has  made  shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  although  the 

(1)  Holladay  T.  Marsh,  2  Wend.  142;  Lawrence  ,.  Barker,  6  Pick.  301;  Feeter  v.  Heath,  11 
Wend.  477. 

Where  a  clerk  in  a  bank,  called  to  prove  notice  of  a  dishonored  note  payable  abroad,  testified  that 
two  notices  of  non-payment  for  the  indorsers  were  received  by  the  bank,  and  he  made  the  following 
memorandum-on  one  for  the  bank;  "  Delivered  like  notice  to  M.,  June  4,  18.S9."  which  was  pro- 
duced ;  and  he  further  testified  that  he  made  this  memorandum  at  the  time  it  purports  to  have  been 
made,  and  that  from  the  ficte  of  receiving  the  notices  and  making  the  memorandnm,  he  had  no 
doubt  but  that  he  delivered  such  notices  to  the  indorsers,  though  he  had  no  recollection  of  having 
delivered  them  ;  it  was  held  that  said  evidence  was  admissible.  The  New  Haven  Oo.  Bank  v.  Mitch- 
ell et  al.,  15  Conn.  206. 

Where  a  witness  testified  that  he  was  present  at  a  conversation  and  made  a  memorandum  of  it 
immediately  after  it  took  place  )  that  he  had  now  no  recollection  of  all  the  particulars,  but  that  he 
had  no  doubt  that  the  facts  stated  in  the  memorandum  were  true,  and  that  he  should  have  sworn 
to  them  from  recollection  within  a  short  time  afterwards,  the  memorandum  was  admitted  in  evidence, 
in  connection  with  his  testimony  to  show  the  particulars  of  the  conversation.  Haven  v.  Wendell,  11 
N.  Hamp.  112.  See  O'Neal  v.  Walton,  1  Richardson,  234.  It  is  necessary  that  a  witness  testifying 
after  inspecting  a  memorandum  in  court,  should  be  able,  after  such  inspection,  distinctly  to  recollect 
the  facts  independent  of  the  written  memorandum.  Green  v.  Brown,  3  Barbour,  119. 

A  witness  may  refresh  his  memory  by  referring  to  his  own  deposition  given  before  a  committing 
magistrate.  Atkins  v.  The  State,  16  Arkansas,  668. 

If  witness  swear  that  he  knows  that  the  memorandum  when  made  was  true,  though  his  memory  is 
not  refreshed  by  it,  it  may  be  read.  The  State  v.  Colwell,  3  Bhode  Island,  132;  Webster  v.  Clarke,  10 
Foster,  246;  Halsey  v.  Sinsebaugh,  1  Smith,  485;  Russell  v.  Railroad,  3  Smith,  134;  Taylor  v. 
Stringer,  1  Hilton  (N.  Y.),  377  ;  Guy  v.  Mead,  8  Smith,  4B2 ;  The  State  v.  Eawle,  2  Nott  &  McCord, 
331.     Contra,  The  People  v.  Elepa,  14  California,  144. 

Memorandum  by  third  person.  Green  v.  Caulk,  16  Maryland,  566  ;  Coffin  v.  Vincent,  12  Gushing,  98. 

A  witness  may  refresh  his  memory  by  reading  a  schedule  prepared  by  his  clerk  in  his  presence  and 
under  his  direction.  37  Maine,  246. 

As  to  memoranda  to  refresh  memory  generally.  Massey  v.  Hackett,  12  Louisiana,  54  ;  Davidson 
T.  Lallarde,  Ibid.  826  ;  Treadwell  v.  Wells,  4  California,  260  ;  Clark  v.  The  State,  4  Indiana,  156  ; 
Huffv.  Bennett,  2  Seldon,  337;  Harrison  v.  Middleton,  11  Grattan,  527. 
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entry  or  memorandum  would  not  of  itself  be  evidence:  Kensington  v.  Inglis,  8  East, 
289 ;  as,  formerly,  on  unstamped  paper.  Maugham  v.  Hubbard,  8  B.  &  G.  14  :  15 
E.  C.  L.  K.  But  a  witness  cannot  refresh  his  memory  by  extracts  from  a  book, 
though  made  by  himself:  Doe  v.  Perkins,  3  T.  K.  740 ;  or  from  a  copy  of  a  book ; 
for  the  rule  requiring  the  best  evidence  makes  it  necessary  to  produce  the  original, 
though  used  only  to  refresh  the  memory.  Burton  v.  Plummer,  2  A.  &  E.  343,  344 : 
29  E.  C.  L.  E.  ;  Alcock  v.  The  Royal  Exchange  Ins.  Co.,  13  Q.  B.  292 :  66  E.  G. 
L.  R. 

Where  a  witness  on  looking  at  a  written  paper  has  his  memory  so  refreshed,  that 
he  can  speak  to  the  facts  from  a  recollection  of  them,  his  testimony  is  clearly  admis- 
sible, although  the  paper  may  not  have  been  written  by  him.  Thus  where  it  has 
been  material  to  prove  the  date  of  an  act  of  bankruptcy,  the  court  has  several  times 
permitted  witnesses  to  refer  to  their  depositions  taken  shortly  after  the  bankruptcy, 
though  such  depositions  were  of  course  not  written  by  themselves,  *but  [*135] 
merely  signed  by  them.  Taylor  Ev.  1095,  2d  ed.,  and  cases  there  cited. 

Where  the  witness  cannot  speak  without  referring  to  a  book,  the  book  must  be 
produced  in  court.  Per  Coleridge,  J.,  Howard  v.  Canfield,  5  Dowl.  P.  G.  417.  If 
produced,  the  counsel  for  the  other  party  has  a  right  to  see  it,  and  cross-examine  from 
it :  11.  v.  Hardy,  24  How.  St.  Tr.  824;  or  he  may  look  at  it  and  ask  when  it  was 
written,  without  being  bound  to  put  it  in  evidence.  R.  v.  Ramsden,  2  C.  &  P.  603  : 
12  B.  C.  L.  R.  If  he  cross-examines  to  other  entries  than  those  referred  to  by  the 
witness,  he  makes  them  part  of  his  own  evidence.  Per  Gurney,  B.,  Gregory  v. 
Travenor,  6  C.  &  P.  281 :  25  E.  C.  L.  R. 

Examinations  as  to  belief.']  A  witness  can  depose  to  such  facts  only  as  are  within 
his  own  knowledge ;  but  even  in  giving  evidence  in  chief,  there  is  no  rule  which 
requires  a  witness  to  depose  to  facts  with  an  expression  of  certainty  that  excludes  all 
doubt  in  his  mind.  It  is  the  constant  practice  to  receive  in  evidence  a  witness's 
belief  of  the  identity  of  a  person,  or  of  the  fact  of  a  certain  writing  being  the  hand- 
writing of  a  particular  individual,  though  the  witness  will  not  aver  positively  to  these 
facts. (1)  See  E.  v.  Miller,  3  Wils.  427.  It  has  been  decided,  that  for  false  evidence 
so  given,  a  witness  may  be  indicted  for  perjury.  R.  v.  Pedley,  1  Leach,  325;  E.  v. 
Schlesinger,  10  Q.  B.  670  :  64  E.  C.  L.  R. 

Examination  as  to  opinion.]  Although,  in  general,  a  witness  cannot  be  asked 
what  his  opinion  upon  a  particular  question  is,  since  he  is  called  for  the  purpose  of 
speaking  as  to  facts  only;  yet  where  matter  of  skill  and  judgment  is  involved,  a 
person  competent  to  give  an  opinion  may  be  asked  what  that  opinion  is.(2)    Thus  an 

(1)  A  witness  must  not  swear  to  impressions  simply.  That  is  deseending  to  a  test  too  Tague.  It 
should  be  persuasion  or  belief  founded  on  facts  within  his  own  knowledge.  Carter  t.  Connell,  1 
Whart.  392  ;  Carmalt  v.  Post,  8  Watts,  406  ;  Salmon  v.  Feinour,  6  Gill  and  J.  60  ;  Jones  v.  Chiles, 
2  Dana,  32. 

The  testimony  of  a  witness,  t/mt  ke  thought  the  plaintiff  told  him  that  a  certain  sum  of  money  had 
been  paid  to  the  plaintiff — ivas  very  conjident  he  said  so,  but  would  not  swear  that  he  did — is  a  state- 
ment of  the  strength  of  the  recollection  of  a  fact  by  the  witness,  and  is  admissible  evidence.  Lewis 
V.  Freeman,  17  Maine,  260. 

The  only  impression  which  a  witness  should  be  allowed  to  state  should  be  that  of  a  fact  feebly 
impressed  upon  his  memory,  and  not  the  result  of  a  process  of  reason  and  judgment.  Crowell  v.  The 
Western  Reserve  Bank,  3  Ohio,  406. 

The  testimony  of  a  witness  will  not  be  rejected  because  he  accompanies  it  with  the  exprepsion, 
*'such  is  the  impression  of  my  mind,"  as  every  witness  must  swear  according  to  the  impression  of 
his  mind,  more  or  less  strong.  Franklin  v.  The  City  of  Macon,  12  Georgia,  257. 

(2)  Bochester  v.  Chester,  3  N.  Hamp.  349  ;  Forbes  v.  Carothers  et  al.,  3  Teates,  627;  Carmalt  v. 
Post,  8  Watts,  406  ;  Gentry  T.  McMinnis.  3  Dana,  382  ;  Bullock  v.  Wilson,  5  Porter,  338  ;  Kellogg 
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engineer  may  be  called  to  say  what  in  his  opinion  was  the  cause  of  a  harbor  being 
blocked  up.  Polkes  v.  Chad,  3  Dougl.  157  :  26  E.  0.  L.  E. ;  4  T.  E.  498,  S.  C.  In 
a  variety  of  other  cases,  also,  such  evidence  has  been  admitted.  "  Many  nice  ques- 
tions," observes  Lord  Mansfield,  "  may  arise  as  to  forgery,  and  as  to  the  impression 
of  seals,  whether  the  impression  was  made  from  the  seal  itself,  or  from  an  impression 
in  wax.  In  such  cases  1  cannot  say  that  the  opinion  of  seal-makers  is  not  to  be 
taken."  Folkes  v.  Chad,  3  Dougl.  159.  So  it  seems  is  the  opinion  of  any  person  in 
the  habit  of  receiving  letters,  of  the  genuineness  of  a  postmark.  See  Abbey  v  Lill,  5 
Bing.  299:  15  E.  C.  L.  R.  So  antiquaries  as  to  the  date  of  ancient  handwriting. 
Tracy  Peerage,  10  CI.  &  Fin.  191.  So  the  opinion  of  a  shipbuilder,  on  a  question 
of  seaworthiness.  Thornton  v  Eoy.  Exch.  Ass.  Co.,  Peake  N.  P.  C.  25,  1  Camp. 
117;  Chapman  v.  Walton,  10  Bing.  57  :  21  E.  C.  L.  R.  However,  the  Court  of 
Queen's  Bench,  in  Campbell  v.  Richards,  5  B.  &  Ad.  840  :  27  E.  C.  L.  R.,  held 
(overruling  several  previous  decisions),  that  the  materiality  of  a  fact  concealed  at  the 
time  of  insuring,  was  a  question  for  the  jury  alone.  "Witnesses  conversant  in  a 
particular  trade  may  be  allowed  to  speak  to  a  prevailing  practice  in  that  trade;  scien- 
tific persons  may  give  their  opinion  on  matters  of  science ;  but  witnesses  are  not 
receivable  to  state  their  views  on  matters  of  legal  or  moral  obligation,  nor  on  the 
manner  in  which  others  would  probably  be  influenced,  if  the  parties  acted  in  one  way 
rather  than  another." 

It  is  the  constant  practice  to  examine  medical  men  as  to  their  judgment  with 
regard  to  the  cause  of  a  person's  death,  who  has  suffered  violence ;  and  where,  on  a  trial 
[*13t>]  for  murder,  the  defence  was  insanity,  *the  judges  to  whom  the  point  was  refer- 
red were  all  of  opinion  that  in  such  a  case  a  witness  of  medical  skill  might  be  asked 
whether,  in  his  judgment,  such  and  such  appearances  were  symptoms  of  insanity, 
and  whether  a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to  produce 
a  paroxysm  of  that  disorder  in  a  person  subject  to  it?    Several  of  the  judges  doubted 

V.  Krauser,  12  Serg.  &  Eawle,  137;  Morse  v.  The  State,  6  Conn.  9  ;  People  v.  De  Graff,  1  Wheeler's 
C.  C.  205. 

The  opinions  of  witnesses  based  upon  a  state  of  facts  sworn  to  by  others,  are  not  proper  evidence 
except  in  matters  lying  peculiarly  within  the  knowledge  of  experts.    Paige  v.  Hazard,  5  Hill,  603. 

In  questions  of  identity  and  personal  skill  a  witness  may  testify  to  a  belief  not  founded  in  knowl- 
edge, but  the  rule  is  otherwise  in  respect  to  facts  which  may  be  supposed  to  be  within  the  compass 
of  memory.  Carmalt  v.  Post,  8  Watts,  406. 

An  opinion  expressed  by  the  crew  of  a  vessel,  in  consultation  with  the  master,  on  the  soundness  of 
a  link  in  a  chain  cable  which  they  were  paying  out  to  prevent  her  from  dragging  her  anchor,  is 
admissible  in  proof  of  its  adequacy  to  the  ordinary  exigencies  of  the  navigation.  Reed  v.  Dick,  8 
Watts,  479. 

Testimony  of  the  resemblance  of  the  child  to  the  alleged  father,  or  the  want  of  it,  not  being  matter 
of  fact,  but  merely  of  opinion,  is  not  admissible.  Kenniston  v.  Rowe,  16  Maine,  38. 

On  a  question  of  mental  capacity,  the  opinion  of  an  intimate  acquaintance,  not  a  medical  man,  is 
competent  when  connected  with  facts  and  circumstances  within  his  knowledge,  and  disclosed  by  him 
in  his  testimony  as  the  foundation  of  his  opinion.  Culver  v,  Haslam,  7  Barbour,  314.  It  is  not,  in 
general,  competent  for  witnesses  to  state  opinions  or  conclusions  from  facts,  whether  such  facts  are 
known  to  them  or  derived  from  the  testimony  of  others.  The  exceptions  to  the  rule  are  confined  to 
questions  of  science,  trade,  and  a  few  others  of  the  same  nature.  Morehouse  v.  Matthews,  2  Corn- 
stock,  514. 

A  witness  may  be  asked  whether  in  his  opinion  the  prisoner  was  intoxicated  at  the  time  of  the 
offence.  The  People  v.  Eastwood,  4  Kernan,  562. 

A  witness  may  be  asked  and  may  state  his  opinion  as  to  the  time  of  day  when  an  event  took  place, 
and  he  may  state  his  opinion  as  to  the  length  of  time  which  elapsed  between  two  events.  Campbell 
v.  The  State,  23  Alabama,  44. 

The  mere  opinion  of  a  witness  with  regard  to  the  age  of  a  person  from  his  appearance,  unaccom- 
panied by  the  facts  on  which  that  opinion  is  founded,  is  inadmissible  as  evidence.  Morse  v.  The 
State,  6  Conn.  9. 

A  party  has  no  right  to  ask  the  opinion  of  a  professional  witness  upon  any  question  except  one  of 
skill  or  science.  The  People  v.  Bodine,  1  Denio,  282  ;  Woodin  v.  The  People,  1  Parker's  Crim.  Rep. 
464  ;  The  People  v.  Thurston,  Ibid.  49.  When  the  opinions  of  witnesses  not  experts  are  admissible, 
see  Cooper  v.  The  State,  23  Texas,  331. 

The  opinion  of  a  witness  on  a  question  not  involving  medical  skill  or  science  Is  inadmissible  as 
evidence.  Woodin  v.  The  People,  1  Parker,  C.  R.  464. 
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whether  the  witness  could  be  asked  his  opinion  on  the  very  point  which  the  jury 
were  to  decide,  viz.,  whether  from  the  other  testimony  given  in  the  case,  the  act  with 
which  the  prisoner  was  charged  was,  in  his  opinion,  an  act  of  insanity.  K.  v.  Wright, 
Russ.  &  Ry.  456.     On  an  indictment  for  cutting  and  maiming.  Park,  J,,  on  the 
authority  of  the  above  case,  allowed  a  medical  man  who  had  heard  the  trial,  to  be 
asked  whether  the  facts  and  appearances  proved  showed  symptoms  of  insanity.  R.  v. 
Searle,  1  Moo.  &  R.  75.     And  it  seems  that  in  McNaughten's  case  such  questions 
were  allowed  to  he  asked.  2  Russ.  by  Grea.  925  (n).     A  question  may  arise  in  these 
cases,  whether,  where  a  witness,  a  medical  man,  called  to  give  his  opinion  as  matter 
of  skill,  has  made  a  report  of  the  appearances  or  state  of  facts  at  the  time,  he  may  be 
allowed  to  read  it  as  part  of  his  evidence.     The  practice  in  Scotland  on  this  point  is 
as  follows :  The  scientific  witness  is  always  directed  to  read  his  report,  as  affording 
the  best  evidence  of  the  appearances  he  was  called  on  to  examine;  yet  he  may  be, 
and  generally  is,  subjected  to  a  further  examination  by  the  prosecutor,  or  to  a  cross- 
examination  on  the  prisoner's  part;  and  if  he  is  called  on  to  state  any  facts  in  the 
case,  unconnected  with  his  scientific  report,  as  conversations  with  the  deceased,  con- 
fessions made  to  him  by  the  prisoner,  or  the  like,  utitiir  jure  communi,  he  stands  in  the 
situation  of  an  ordinary  witness,  and  can  only  refer  to  the  memoranda  to  refresh  his 
memory.  Alison's  Prac.  Or.  Law  of  Scotland,  541.(1) 

(1)  As  to  the  evidence  of  experts  generally,  see  Norman  v.  Wells,  17  Wend.  1.S8  ;  Cattrill  v. 
Myriok,  3  Fairfield,  222;  Boies  v.  McAllister,  Ibid.  308;  Lester  v.  Pittsford,  7  Vermont,  ]o8; 
Goodwin's  Case,  5  Rogers's  Rec.  26.  Where  the  opinion  of  an  expert  is  offered,  the  court  may  hear 
evidence  first  to  ascertain  whether  he  is  an  expert,  and  then  allow  the  opinion  to  he  given  in  evi- 
dence. Mendnm's  Case,  6  Randolph,  704. 

A  witness  who  has  had  opportunities  of  knowing  and  observing  a  person  whose  sanity  is  impeached, 
may  not  only  depose  to  the  facts  he  knows,  but  may  also  give  his  opinion  or  belief  as  to  his  sanity  or 
insanity.  Clary  v.  Clary,  2  Iredell,  N.  C.  Law  Rep.  78. 

On  a  question  of  insanity,  witnesses  other  than  professional  men  may  state  their  opinion  in  con- 
nection with  the  facts  on  which  it  was  founded.  Clark  v.  The  State,  12  Ohio,  483  ;  Norris  v.  The 
State,  16  Alabama,  776. 

When  witnesses  give  their  opinion  as  to  the  sanity  of  a  person,  they  must  furnish  the  facts  upon 
which  their  respective  opinions  are  founded.  Walker  v.  Walker,  14  Georgia,  242  ;  Stewart  v.  Redditt, 
3  Maryland,  67  ;  Stewart  v.  Spedden,  5  Ibid.  433  ;  Wilkinson  v.  Pearson,  11  Harris,  117 ;  Borsey  v. 
Warfield,  7  Maryland,  65. 

Neither  professional  nor  unprofessional  witnesses  can  give  an  opinion  as  to  mental  capacity  or  con- 
dition, without  first  showing  the  facts  upon  which  the  opinion  is  founded.  White  v.  Bailey,  10 
Michigan,  155. 

The  opinions  of  witnesses  not  medical  men  may  be  received  on  a  question  of  sanity.  Powell  v. 
The  State,  25  Alabama,  21.  But  a  witness  who  is  not  a  medical  man  is  incompetent  to  express  an 
opinion  as  to  the  particular  species  of  fits  with  which  any  one  is  afflicted.  McLean  y.  The  State,  16 
Alabama,  672. 

Who  are  experts,  see  Page  v.  Parker,  40  New  Hampshire,  47  ;  Johnson  v.  The  State,  35  Alabama, 
370;  The  Commonwealth  v.  Rich,  14  Gray,  335;  Howard  v.  Providence,  6  Rhode  Island,  514; 
Crane  V.  Northfield,  33  Vermont,  124 ;  Bricker  v.  Lighter,  4  Wright  (Pa.),  199;  Pelamourges  v. 
Clark,  9  Iowa,  1. 

The  testimony  of  experts,  as  experts,  cannot  be  received  on  subjects  of  general  knowledge,  familiar 
to  men  in  general,  and  with  which  jurors  are  presumed  to  be  acquainted.  Concord  Railroad  v.  Greely, 
3  Foster,  237. 

A  physician  cannot  be  asked  his  opinion  as  an  expert,  as  to  whether  a  rape  could  have  been  com- 
mitted in  a  certain  way,  if  the  question  is  not  one  which  it  requires  professional  knowledge  to  decide 
Cook  V.  The  State,  4  Zabriskie,  843. 

Medical  men  may  be  called  by  the  government  in  a  trial  for  murder,  to  give  an  opinion  as  to 
whether  a  beating  which  had  been  testified  to  by  themselves  or  other  witnesses,  was  an  adequate 
cause  of  death.  Livingston's  Case,  14  Grattan,  592. 

Evidence  of  scientific  persons,  on  a  capital  trial,  as  to  any  distinction,  evinced  by  scientific  investi- 
gation, between  the  appearance  of  stains  of  human  blood  and  those  of  animals,  is  properly  admissible. 
The  State  v.  Knights,  43  Maine,  11. 

An  expert  having  heard  the  whole  evidence  given  in  a  case,  is  incompetent  to  give  his  opinion  as 
to  the  effect  of  such  evidence,  but  he  may,  upon  a  case  hypothetically  stated.  Luning  v.  The  State, 
1  Chandler,  178  ;  The  State  v.  Powell,  2  Halsted,  244  ;  Lake  v.  The  People,  1  Parker's  Crim. 
Kep.  495. 

Experts  are  not  allowed  to  give  their  opinion  on  the  case,  when  its  facts  are  controverted,  but 
counsel  may  put  to  them  a  state  of  facts,  and  ask  their  opinion  thereon.'  United  States  v.  McGlue,  1 
Curtis  C.  C.  1 ;  Daniels  v.  Mosher,  2  Michigan,  183. 

The  opinions  of  experts  upon  questions  of  art  or  science,  to  be  admissible  as  evidence,  must  always 
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Where  on  an  indictment  for  uttering  a  forged  will,  which  together  with  the  writ- 
ings in  support  of  such  will,  it  was  suggested,  had  been  written  over  pencil-marks 
which  had  been  rubbed  out,  Parke,  B.  (after  consulting  Tindal,  C.  J.))  held,  that 
the  evidence  of  an  engraver  who  had  examined  the  paper  with  a  mirror,  and  traced 
the  pencil-marks,  was  admissible  on  the  part  of  the  prosecution,  but  that  the  weight 
of  the  evidence  would  depend  upon  the  way  in  which  it  would  be  confirmed.  R.  v. 
William,  8  C.  &  P.  434 :  34  E.  C.  L.  R. 

In  proving  the  laws  of  foreign  countries,  also,  the  opinions  of  competent  witnesses 
are  admissible.  The  unwritten  law  of  a  foreign  state  may  be  proved  by  the  parol  evi- 
dence of  witnesses  possessing  professional  skill ;  but  where  the  laws  are  in  writing,  a 
copy  properly  authenticated  must  be  produced.  Per  Gibbs,  C.  J.,  Millar  v.  Heinrick, 
4  Camp.  155;  but  see  Boehtlinck  v.  Schneider,  3  Esp.  58.  Thus  on  the  trial  of  the 
Waketields  for  abduction,  a  gentleman  of  the  Scotch  bar  was  exaaiined  as  to  whether 
the  marriage,  as  proved  by  the  witness,  would  be  a  valid  marriage  according  to  the 
law  of  Scotland.  R.  v.  Wakefield,  Murray's  ed.,  p.  238.  So  it  is  laid  down  by  a 
foreign  writer  of  eminence,  that  foreign  unwritten  laws,  customs,  and  usages,  maybe 
proved,  and,  indeed,  must  ordinarily  be  proved  by  parol  evidence.  The  proper 
course  is  to  make  such  proof  by  the  testimony  of  competent  witnesses,  instructed  in 
the  law,  under  oath.  Sussex  Peerage  Case,  11  CI.  &  Fin.  115;  Cocks  v.  Purday,  2 
C.  &  Kir.  269  :  61  E.  C.  L.  R.(l) 

be  predicated  of  the  facts  established  by  the  proof  in  the  case.  Champ  v.  The  Commonwealth,  2  Met- 
calfe, (Ky.),  17. 

A  medical  witness  may  be  asked  his  opinion  on  a  hypothetical  statement  of  facts.  Reed  v.  The 
People,  1  Parker  C.  R.  481. 

When  in  a  trial  for  poisoning,  circumstantial  evidence  is  relied  on,  chemical  analysis  of  the  con- 
tents of  the  stomach  and  bowels  should  always  be  made.  Joe  v.  The  State,  6  Florida,  591. 

Neither  books  of  established  reputation  on  the  subject  of  insanity,  nor  statistics  of  the  increase  of 
insanity,  can  be  read  to  the  jury.  Commonwealth  v.  Wilson,  1  Gray,  337;  Melvin  v.  Easley,' 1 
Jones's  Law,  N.  C.  386. 

As  to  medical  or  scientific  books,  when  they  may  be  read  to  the  jury.  Luning  v.  The  State,  1 
Chandler,  178. 

Medical  witnesses,  in  giving  their  opinions  as  experts,  are  not  confined  to  the  results  of  their  own 
observation  and  experience,  but  may  give  opinions  upon  information  derived  from  books.  The  State 
V.  Terrell,  12  Richardson's  Law,  321. 

(1)  Talbot  V.  Seamen,  1  Cranch,  12,  38  ,■  Church  v.  Huhbert,  2  Id.  236  ;  Strother  v.  Lucas,  5 
Peters,  763  ;  Consequa  v.  Willing  et  al.,  Peters's  C.  C.  Rep.  225  ;  Setonv.  Delaware  Ins.  Co.,  2  Wash. 
C.  C.  Rep.  175;  Robinson  v.  Clifford,  Id.  1;  Hill  v.  Packard,  6  Wend.  375;  2  Id.  411;  Rayn- 
ham  V.  Canton,  3  Pick.  293  ;  Bruchett  v.  Norton,  4  Conn.  517  ;  Hempstead  v.  Reed,  6  Conn.  486  ; 
Tarlton  v.  Briscoe,  4  Bibb,  73  ;  Talbot  v.  David,  2  Marsh.  609  ;  Baptists  et  al.  v.  Devalanbrun,  2 
Har.  &  J.  86 ;  Kenny  v.  Clarkson,  1  Johns.  385  :  Woodbridge  v.  Austin,  2  Tyler,  367 ;  Firth  v. 
Spragne,  14  Mass.  455  ;  Smith  v.  Elder,  3  Johns.  145  ;  Denison  v.  Hyde,  6  Conn.  508  ;  Middlebury 
College  V.  Cheney,  1  Verm.  336;  McBae  v.  Mattoon,  13  Pick.  63;  Dyer  v.  Smith,  12  Conn.  384; 
Owen  v.  iBoyle,  15  Maine,  147;  Ingraham  v.  Hart,  11  Ohio,  255;  Phillips  v.  Grigg,  10  Watts,  158. 

It  lies  on  the  party  objecting  to  parol  proof  to  show  that  the  law  is  written.  Dougherty  v.  Snyder, 
15  Serg.  A  Rawle,  87  ;  Newsome  v.  Adams,  1  Louis.  163 ;  Taylor  ».  Swell,  3  Id.  43;  Livingston 
V.  Maryland  Ins.  Co.,  6  Cranch,  274. 

The  court,  on  the  trial  of  a  cause,  may  proceed  on  their  knowledge  of  the  laws  of  another  State, 
and  it  is  not  necessary,  in  that  case,  to  prove  them,  and  their  judgment  will  not  be  reversed  when 
they  proceed  on  such  knowledge,  unless  it  appear  that  they  decided  wrong  as  to  those  laws.  State  v. 
Rood,  12  Verm.  396. 

In  the  trial  of  an  action  by  jury,  when  the  claim  or  defence  of  a  party  depends  on  the  construction 
of  a  statute  of  another  State,  the  question  of  the  construction  of  the  statute  in  that  State  is  to  be  de- 
cided by  the  jvrry.  Holman  v.  King,  7  Metcalf,  384. 

A  volume  of  the  laws  of  another  State,  purporting  to  be  published  by  its  auth9rity,  and  proved  by 
a  coun.selIor  in  that  State  to  be  cited  and  received  in  the  courts  there,  is  competent  evidence.  Lord  v. 
Staples,  3  Foster,  448  ;  Emery  v  Berry,  8  Foster,  473  ;  Dixon  v.  Thatcher,  14  Arkansas,  141 ;  Charles- 
worth  V.  Williams,  16  Illinois,  338  ;  The  State  v.  Abbey,  3  Williams,  60  ;  Standford  v.  Pruet,  27 
Georgia,  243  ;   Yarborough  v.  Arnold,  20  Arkansas,  692  ;   Memfield  v.  Bobbins,  8  Gray,  150. 

It  is  necessary  that  the  seal  of  the  State  should  be  affixed  to  the  exemplification  of  a  statute.  Wil- 
son V.  Lazier,  U  Grattan,  477;   Sisk  v.  Woodruff,  15  Illinois,  15. 

The  national  seal  afiixed  to  the  exemplification  of  a  foreign  law  or  judicial  proceeding,  proves 
tself.   Watson  v.  Walker,  3  Foster,  471. 

The  statute  law  of  other  States  must  be  proved  by  the  statute  itself,  and  not  by  parol.     The  com- 
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Nature  of  privilege.'^  We  have  already  considered  what  questions  may  be  put  to 
a  witness;  every  such  question  the  witness  is  bound  to  answer,  unless  he  can  show 
that  he  is  privileged  from  so  doing,  from  some  peculiarity  in  his  situation. 

There  is  a  great  difiference  between  privilege  and  incompetency,  though  the  differ- 
ence has  not  always  been  kept  in  view.  An  incompetent  witness  cannot  be  examined, 
and,  if  examined  inadvertently,  his  testimony  is  not  legal  evidence ;  but  a  privileged 
witness  may  always  be  examined,  and  his  testimony  is  perfectly  legal  if  the  privilege 
be  not  insisted  on. 

It  seems  rather  strange  that  if  a  witness  be  compelled  to  answer  in  cases  where  he 
claims  and  ought  to  have  been  allowed  his  privilege,  that  should  be  a  ground  for  re- 
versing a  conviction,  as  the  only  person  injured  is  the  witness,  but  convictions  have 
been  constantly  reversed  on  this  ground. 


mon,  customary,  or  unwritten  law,  may  be  proved  by  witnesses  acquainted  with  the  law.  McNeill  v. 
Arnold,  17  Arkansas,  154  ;   Charlotte  v,  Chouteau,  25  Missouri,  465. 

The  testimony  of  an  attorney-at-law  of  another  State  is  not  legal  evidence  of  the  statute  law  of 
that  State.  Smith  v.  Potter,  1  Williams,  304  ;    Martin  v.  Payne,  11  Texas,  292. 

If  the  statutes  of  a  sister  State  need  explanation,  the  testimony  of  one  learned  in  the  law  can 
alone  be  received.    The  People  v.  Lambert,  5  Michigan,  349. 

The  practice  and  usage  under  the  written  law  or  statute  of  another  State,  may  be  proved  by  parol. 
Greason  v.  Davis,  9  Iowa,  219. 

Statutes  of  sister  States  cannot  be  proved  by  parol,  but  as  to  the  mode  of  proving  foreign  laws  the 
court  has  a  discretion.   Line  v.  Mack,  14  Indiana,  330  j  Davis  v.  Rogers,  Ibid.  424. 

As  to  foreign  laws,  see  Hooper  v.  Moore,  5  Jones's  Law,  130  ;   Drake  v.  Glover,  30  Alabama,  382. 

Foreign  laws  are  not  judicially  noticed,  but  presumed  to  be  like  our  own.  Woodrow  v.  O'Connor, 
2  Williams,  776  ;  Bear  v.  Briggs,  4  Iowa,  464. 

The  written  or  statute  laws  of  a  foreign  government  must  be  authenticated  by  the  exemplification 
of  a  copy,  under  the  great  seal  of  state,  or  by  a  sworn  copy.  Unwritten  laws  miy  be  shown  by  parol 
evidence.  Witnesses  to  be  competent  to  prove  unwritten  laws,  must  be  instructed  in  them.  Watson 
V.  Walker,  3  Poster,  471 ;  Piekard  v.  Bailey,  6  Ibid.  162. 

In  the  absence  of  proof,  the  courts  presume  foreign  laws  to  be  the  same  as  the  laws  of  the  forum. 
Rape  V.  Heaton,  9  Wisconsin,  328;   Cox  v.  Morrow,  14  Arkansas,  603. 

The  unwritten  law  of  another  State  to  be  proved  by  experts.    Greason  v.  Davis,  9  Iowa,  219. 

The  courts  of  one  State  will  not  take  judicial  notice  of  the  laws  of  a  sister  State,  but  they  must 
be  proved  as  facts,  Taylor  v.  Boardman,  25  Vermont,  581.  Co7itra,  Herschfeld  v.  Dexel,  12 
Georgia,  582. 

Where  the  rights  in  controversy  accrued  in  a  State  where  the  common  law  is  in  force,  the  court 
will  take  notice  of  the  principles  of  the  common  law,  including  equity,  which  apply  to  the  case. 
Nimmo  v.  Davis,  7  Texas,  26  ;   Warren  v.  Lusk,  16  Missouri,  102. 

The  court  will  judicially  presume  that  the  common  law  is  the  rule  of  decision  in  other  States, 
unless  the  contrary  is  shown.  Reese  v.  Harris,  27  Alabama,  301  ;  Thompson  v.  Monrow,  2  Cali- 
fornia, 99. 

The  legal  presumption  is  that  the  common  law  of  a  sister  State  is  similar  to  that  of  our  own. 
Ponieroy  v.  Ainsworth,  22  Barboor,  118  ;  Houghtaling  v.  Ball,  19  Missouri,  84.  Contra,  Bradshaw 
V.  Mayfleld,  18  Texas,  21. 
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The  privilege  of  a  witness  arises  in  three  ways:  first,  on  the  ground  that  to  answer 
the  question  would  expose  him  to  consequences  so  injurious  that  he  ought  to  be 
allowed  to  decline  doing  so;  secondly,  that  to  answer  the  question  would  be  a  breach 
of  confidence,  which  he  ought  not  to  be  forced  to  commit;  thirdly,  that  to  compel 
the  witness  to  answer  the  questioon  would  be  against  public  policy. 

When  the  witness  is  privileged  on  the  ground  of  injxirious  consequences  of  a  civil 
kind.']  It  has  generally  been  considered  that  a  witness  is  privileged  from  answering 
[*]38]  any  question,  the  answer  to  *which  might  directly  subject  him  to  forfeiture 
of  estate.(l)  And  it  is  considered  by  Mr.  Phillipps  (Phill.  Ev.  278),  that  the  exis- 
tence of  this  rule  is  impliedly  recognized  by  the  46  Geo.  3,  c.  87,  which,  after 
reciting  that  "  doubts  had  arisen  whether  a  witness  could  by  law  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  the  answering  of  which  had  no  tendency  to 
accuse  himself,  or  to  expose  him  to  any  penalty  or  forfeiture,  but  the  answering  of 
which  might  establish,  or  tend  to  establish,  that  he  owed  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit,  at  the  instance  of  his  majesty  or  of  some  other  person  or  persons," 
it  was  declared  and  enacted,  "that  a  witness  cannot  by  law  refuse  to  answer  any  ques- 
tion relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tendency  to  accuse 
himself  and  to  expose  him  to  a  penalty  or  forfeiture  of  any  nature  whatsoever,  by 
reason  only  or  on  the  sole  ground  that  the  answering  of  such  question  may  establish, 
or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  either 
at  the  instance  of  his  majesty  or  any  other  person  or  persons." 

It  will  be  seen  that  this  statute  also  excepts  cases  where  the  witness  is  exposed  to 
a  penalty.  A  doubt  might  arise  whether  this  exception  extends  to  penalties  to  be 
recovered  by  a  common  informer,  or  otherwise  in  a  civil  manner.  In  none  of  the 
reported  cases  since  the  statute  does  the  question  seem  to  have  arisen,  nor  is  there 
any  very  clear  indication  of  what  was  considered  to  be  the  law  before  the  passing  of 
the  above  statute ;  the  question  therefore  remains  yet  to  be  discussed. 

When  witness  is  privileged  on  the  ground  of  injurious  consequences  of  an  ecclesias- 
tical kind.}  Questions  subjecting  a  witness  to  ecclesiastical  penalties  have  been 
generally  considered  as  coming  within  those  which  he  is  entitled  to  decline  answer- 
ing as  under  the  2  &  3  Edw.  6,  c.  13,  s.  2,  for  not  setting  out  tithes :  Jackson  v.  Ben- 
son, 1  Y.  &  J.  32 ;  on  a  charge  of  simony :  Brownswood  v.  Edwards,  2  Ves.  Sen. 
245  ;  or  incest:  Chetwynd  v.  Lindon,  Id.  450. 

But  there  cannot  be  a  doubt  that  a  judge,  in  deciding  whether  or  not  a  witness  is 
entitled  to  the  privilege,  would  consider  whether  the  danger  suggested  by  the  wit- 
ness was  real  and  appreciable :  K.  v.  Boyes,  infra,  p.  139 ;  and  the  mere  chance  of 


(1)  A  witness  may  be  compelled  to  testify  against  his  pecuniary  interest.  Quinlan  v.  Davis  6 
"Wliart,  169.  ' 

A  witness  may  be  compelled  to  give  testimony,  the  tendency  of  which  may  be  to  subject  him  to 
pecuniary  loss.   Ward  v.  Sharp,  15  Verm.  116. 

That  a  mere  civil  inability  does  not  render  the  witness  incompetent,  see  Gorham  v  Carroll  6  Litt 
221 ;  Black  v.  Crouch,  Id.  226  ;  State  v.  McDonald,  1  Coxe,  332  ;  Stoddart's  Lessee  v  Mainine  2 
Har.  &  J.  147;  Bull  v.  Loveland,  10  Pick.  9:  Baird  v.  Cochran,  4  Serg.  A  Rawle,  397-  Nass  v. 
Swearingen,  4  Serg  &  Rawle,  192  ;  Copp  v.  Upham,  3  N.  Hamp.  159  ;  Hays  v.  Richardson,  1  Gill  & 
J.  316  ;  Naylor  v.  Simmes,  7  Id.  273  ;  Commonwealth  v.  Thruston,  7  J.  J.  Marshall,  63  ;  Taney  v. 
Kemp,  4  Har.  A  John.  348  ;  Planters'  Bank  v.  George,  6  Mart.  679,  overruling  Navigation  Co.  v. 
New  Orleans,  1  Mart.  23.  Contra,  Benjamin  v.  Hathaway,  3  Conn.  628;  Storrs  v.  Wetmore,  Kirby, 
203  I  Starr  v.  Tracey  et  al.,  2  Root,  528 ;  Cook  v.  Corn,  1  Overton,  240  ;  and  see  Mauran  v.  Lamb 
7  Cowen,  174.  ' 

A  witness  is  compellable  to  produce  a  paper,  though  it  may  subject  him  to  pecuniary  loss.  Bull  v. 
Loveland.  10  Pick.  9.  .>  s-  j 
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an  obsolete  jurisdiction  being  set  in  motion,  would  very  likely  not  be  considered  as 
entitling  the  witness  to  his  privilege. 

When  witness  is  privileged  on  the  ground  of  injurious  consequences  of  a  criminal 
kind.']  That  the  witness  will  be  subjected  to  a  criminal  charge,  however  punishable,  is 
clearly  a  sufficient  ground  for  claiming  the  protection. (1)  Thus  a  person  cannot  be 
compelled  to  confess  himself  the  father  of  a  bastard  child,  as  he  is  thereby  subjected 
to  the  punishment  inflicted  by  the  18  Eliz.  o.  3,  s.  2 :  E.  v.  St.  Mary,  Nottingham, 
13  East,  58  (n).  So  a  witness  cannot  be  compelled  to  answer  a  question  which  sub- 
jects him  to  the  criminal  consequences  of  usury.  Gates  v.  Hardacre,  3  Taunt.  424. 
But  if  the  time  limited  for  the  recovery  of  the  penalty  have  expired,  the  witness 
may  be  compelled  to  answer.  Eoberts  v.  Allatt,  M.  &  M.  192 :  22  E.  C.  L.  R. 

Whether  or  no  a  witness  who  has  been  pardoned  is  bound  to  answer  questions 
which  tend  to  show  him  guilty  of  the  offence  for  which  the  pardon  has  been  granted, 
is  perhaps  doubtful.  The  question  appears  to  have  been  decided  in  the  negative  by 
North,  C.  J.,  in  *R.  v.  Reading,  7  How.  St.  Tr,  226;  but  that  case  has  been  [*139] 
much  doubted.  See  Moo.  &  M.  N.  P.  C.  199  (n)  :  22  E.  C.  L.  R. ;  and  in  R.  v. 
Boyes,  9  W.  R.  690,  it  was  held  by  the  Court  of  Queen's  Bench  that  a  pardon  took 
away  the  privilege  of  the  witness  in  such  a  case. 

In  the  case  last  mentioned  an  objection  was  taken  on  behalf  of  the  witness,  that 
though  a  pardon  under  the  great  seal  might  be  a  protection  in  ordinary  cases,  yet 
that  under  the  peculiar  circumstances  of  that  case  it  was  not  so.  The  prosecution 
was  for  bribery,  and  the  question  put  to  the  witness  was  objected  to  by  him,  on  the 
ground  that  its  answer  would  tend  to  show  that  he  had  received  a  bribe.  A  pardon 
under  the  great  seal  was  thereupon  handed  to  him  by  the  Solicitor-General,  who  was 
prosecuting  for  the  crown,  but  the  witness  still  refused  to  answer,  on  the  ground  that 
inasmuch  as  by  the  express  provisions  of  the  12  &  13  Wm.  3,  c.  2,  the  pardon  would 
not  be  pleadable  to  an  impeachment  for  bribery  by  the  House  of  Commons,  the  privi- 
lege still  existed;  but  the  Court  of  Queen's  Bench  held  that  the  danger  to  be  appre- 
hended must  be  real  and  appreciable,  and  that  an  impeachment  by  the  House  of  Com- 
mons for  bribery  was,  under  the  circumstances,  too  improbable  a  contingency  to  justify 
the  witness  in  still  refusing  to  answer  on  that  ground. 

Right  to  decline  answering — how  decided."]  Of  course  the  judge  is  to  decide 
whether  or  not  the  witness  is  entitled  to  the  privilege,  subject  to  the  correction  of  a 
superior  court.(2)     What  inquiries  he  ought  to  make  in  order  to  satisfy  himself  upon 

(1)  trnited  States  v.  Craig,  4  Wash.  C.  C.  Rep.  229;  Southard  v.  Rexford,  6  Cowen,  254;  Gran- 
nis  V.  Brandon,  5  Day,  260  ;  The  People  v.  Herrick,  1.3  Johns.  82 ;  Ward  v.  The  People,  3  Hill,  395, 
6  Hill,  144;  Cloyes  v.  Thayer  et  al.,  3  Hill,  564;  Warner  v.  Lucas,  10  Ohio,  336;  Low  v.  Mitchell, 
18  Maine,  372 ;  Poindexter  v.  Davis,  6  Grattan,  451 ;  Janvrin  v,  Seammon,  9  Foster,  280  ;  Coburn 
T.  Odell,  10  Foster,  540  ;  Pleasant  v.  The  State,  15  Arkansas,  624 ;  The  State  v.  Bilansky,  3  Minne- 
sota, 246  ;  The  People  v.  Kelley,  10  Smith,  74;  Printz  v.  Cheeney,  11  Iowa, '469. 

It  is  proper  to  ask  a  question,  the  answer  to  which  may  criminate  the  witness,  as  he  may  answer  it, 
and  the  court  will  carefully  instruct  the  jury  that  the  refusal  to  answer  gives  rise  to  no  inference  of 
guilt.  Newcomb  v.  The  State,  37  Mississippi,  383. 

When  a  witness  was  asked,  on  cross-examination,  whether  he  had  not  been  convicted  and  punished 
for  an  infamous  crime,  and  the  judge  allowed  the  witness  to  elect  whether  he  would  answer,  and  he 
refused,  it  was  field,  that  such  refusal  might  be  insisted  on  by  counsel,  in  addressing  the  jury,  as  war- 
ranting the  inference  that  he  was  unworthy  of  credit.  The  State  v.  Garrett,  Busbee's  Law  N.  C.  357. 
Contra,  Phealing  v.  Kenderdine,  8  Harris,  354. 

(2)  The  witness  and  not  the  court  is  the  proper  judge  whether  a  question  pot  to  him  has  a  tendency 
to  criminate.  State  v.  Edwards,  2  Nott  i  McOord,  13.  The  court  will  instruct  him  to  enable  him  to 
determine,  and  if  the  answer  form  one  link  in  a  chain  of  testimony  against  him  he  is  not  bound  to 
answer.  Ibid. 

The  following  principles  were  laid  down  by  C.  J.  Marshall  in  Burr's  Trial : 

It  is  the  province  of  the  court  to  judge  whether  any  direct  answer  to  the  questions  which  may  be 
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this  point  has  been  the  subject  of  considerable  difference  of  opinion.  In  Fisher  v. 
Eonalds,  12  C.  B.  765,  it  was  unnecessary  to  decide  the  point,  but  Maule,  J.,  said, 
"  It  is  for  the  witness  to  exercise  his  discretion,  not  the  judge.  The  witness  might 
be  asked,  '  Were  you  in  London  on  such  a  day  ?'  and  though  apparently  a  very  simple 
question,  he  might  have  good  reason  to  object  to  answer  it,  knowing  that,  if  he  ad- 
mitted that  he  was  in  London  on  that  day,  his  admission  would  complete  a  chain  of 
evidence  against  him  which  would  lead  to  his  conviction.  It  is  impossible  that  the 
judge  can  know  anything  about  that.  The  privilege  would  be  worthless,  if  the  wit- 
ness were  required  to  point  out  how  his  answer  would  tend  to  criminate  him."  It 
was  equally  unnecessary  to  decide  the  point  in  Osborne  v.  The  London  Dock  Com- 
pany, 10  Ex.  K.  701,  but  the  question  was  a  good  deal  discussed,  the  opinion  of 
Parke,  B.,  clearly  inclining  to  the  view  that  the  witness  ought  to  satisfy  the  court 
that  the  effect  of  the  question  will  be  to  endanger  him.  The  learned  baron  states 
that  this  was  the  opinion  of  the  majority  of  the  judges  who  considered  the  case  of 
R.  V.  Garbett,  1  Den.  C.  C.  236,  though  they  expressly  refrained  from  deciding  the 
point;  and  he  also  cites  the  opinion  of  Lord  Truro,  who,  in  the  case  of  Short  v. 
Mercier,  3  Mac.  &  Y.  205,  said,  "  A  defendant,  in  order  to  entitle  himself  to  protec- 
tion, is  not  bound  to  show  to  what  extent  the  discovery  sought  might  affect  him,  for 
to  do  that  he  might  oftentimes  of  necessity  deprive  himself  of  the  benefit  he  is  seek- 
ing; but  it  will  satisfy  the  rule  if  he  states  circumstances  consistent  on  the  face  of 
them  with  the  existence  of  the  peril  alleged,  and  which  also  render  it  extremely 
probable."  In  Sidebottom  v.  Atkings,  3  Jur.  N.  S.  631,  Stuart,  V.  C,  compelled  a 
witness  to  answer  questions,  although  he  swore  that  he  should  thereby  subject  himself 
to  a  criminal  prosecution.  In  Adams  v.  Lloyd,  3  Hurlst.  &  Nor.  351,  Pollock,  C. 
[*140]  B.,  admits  the  right  of  the  judge  to  use  his  *discretion,  but  seems  to  think 
that  he  ought  to  be  satisfied  by  the  oath  of  the  witness,  if  there  are  no  circumstances 
in  the  case  which  lead  him  to  doubt  the  real  necessity  for  protection.  In  the  last 
case  on  the  subject,  R.  v.  Boyes,  supra,  p.  139,  the  Court  of  Queen's  Bench,  after 
consideration,  held  that  "  to  entitle  a  party  called  as  a  witness  to  the  privilege  of 
silence,  the  court  must  see  from  the  circumstances  of  the  case,  and  the  nature  of  the 
evidence  which  the  witness  is  called  upon  to  give,  that  there  is  reasonable  ground  to 
apprehend  danger  to  the  witness  from  his  being  compelled  to  answer." 

It  will  thus  be  seen  that  in  all  cases  where  the  point  has  directly  arisen,  it  has  been 
held  that  the  bare  oath  of  the  witness,  that  he  is  endangered  by  being  compelled  to 
answer,  is  not  to  be  considered  as  necessarily  sufficient;  but  that  the  judge  is  to  use 

proposed  will  furnish  evidence  against  the  prisoner.  If  such  answer  may  disclose  a  fact  which  forms 
a  necessary  and  essential  link  in  the  chain  of  testimony  which  would  be  sufficient  to  convict  him  of 
any  crime,  he  is  not  bound  to  answer  it  so  as  to  furnish  matter  for  that  conviction.  In  such  a  case 
the  witneps  must  himself  judge  what  his  answer  will  be,  and  if  he  say  on  oath  he  cannot  answer  with- 
out accusing  himself,  he  cannot  be  compelled  to  answer.  1  Burr's  Trial,  245  ;  Parkhurst  v.  Lowton, 
3  Swanst.  215. 

The  witness  (with  the  instruction  of  the  court  when  necessary)  must  deoide  when  his  answer  will 
tend  to  criminate  him,  and  his  decision  is  upon  oath  and  at  the  peril  of  perjury.  Poole  v.  Perrit,  1 
Spears,  128.  ,      »^ 

A  witness  who  declines  to  answer,  on  the  ground  that  the  answer  sought  may  tend  to  criminate 
him,  must  state  under  oath  that  he  believes  that  would  be  the  tendency  of  the  answer.  And  after 
that  answer  it  is  for  the  court  to  deoide  whether  the  question  will  have  that  tendency.  Kirsohner  v. 
The  State,  9  Wisconsin,  140. 

If  a  witness  is  exempt,  by  statute,  from  liability  for  any  offence  of  which  he  is  compelled  to  give 
evidence,  or  if  the  offence,  as  to  him,  is  barred  by  the  statute  of  limitations,  he  cannot  claim  the 
privilege  of  not  answering  ordinarily  incident  to  such  a  case.  Floyd  v.  The  State,  7  Texas,  215. 

If  a  statute  provides  that  what  a  witness  testifies  shall  not  be  given  in  evidence  against  him,  his 
privilege  is  gone.  The  People  v.  Kelley,  10  Smith,  74. 

One  of  two  persons  concerned  in  the  commission  of  a  crime  may  be  compelled  to  testify  against 
the  other  when  a  statute  provided  that  "  the  testimony  given  by  such  witness  shall  in  no  instance  be 
used  against  him  in  any  criminal  prosecution  for  the  same  offence."  The  State  v.  Quailes,  8  English,  307 . 
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his  discretion  whether  he  will  grant  the  privilege  or  not.  Of  course  the  witness 
must  always  pledge  his  oath  that  he  will  incur  jisk,  and  there  are  innumerable  cases 
in  which  a  judge  would  be  properly  satisfied  with  this  without  further  inquiry,  but, 
if  he  is  not  satisfied,  he  is  not  precluded  from  further  investigation. (1) 

Questions  tending  to  degrade  a  witness.]  It  is  submitted  that  there  cannot,  by 
any  possibility,  be  any  doubt  as  to  the  rule  upon  this  subject.  Every  question  must 
be  answered  by  a  witness,  whether  it  tend  to  degrade  him  or  not,  if  it  be  material  to 
the  issue,  unless  it  tend  to  render  him  liable  to  penalties  and  punishment.  As  the 
credibility  of  a  witness  is  always  in  issue,  he  must,  therefore,  answer  questions  which 
are  in  no  other  way  material  than  as  affecting  his  credibility.  On  the  other  hand, 
every  question  which  is  not  material  to  the  issue  is  improper ;  and  it  is  not  only  im- 
proper, but  unbecoming,  to  put  questions  to  a  witness,  the  very  putting  of  which 
tends  to  degrade  him,  and  which,  not  being  material,  he  cannot  be  compelled  to 
answer.  And  as  every  witness  is  entitled  to  the  protection  of  the  court  in  which  he 
appears,  any  attempt  to  degrade  him  unnecessarily  will  immediately  be  repressed, 
without  waiting  for  the  witness  to  object  to  the  question. (2) 

Privilege  of  husband  and  wife.]  A  doubt  has  arisen  whether  the  principle  of 
law,  which  considers  husband  and  wife  as  one  person,  extends  to  protect  persons  who 
stand  in  that  relation  to  each  other  from  answering  questions  which  tend  to  criminate 
either,  even  although  they  are  neither  of  them  upon  trial,  or  in  a  situation  in 
which  the  evidence  can  be  used  against  them.  It  was,  indeed,  at  one  time  held, 
that  a  husband  or  wife  was  an  incompetent  witness  to  prove  any  fact  which  might 
have  a  tendency  to  criminate  the  other:  K.  v.  Cliviger,  3  T.  K.  268;  but  that  de- 
cision is  no  longer  law;  all  the  subsequent  cases,  with  one  exception,  treat  the  hus- 
band or  wife  as  under  such  circumstances  a  competent  witness.  R.  v.  All  Saints, 
Worcester,  6  M.  &  S.  194  ;  R.  v.  Bathwick,  2  B.  &  Ad.  637  :  22  E.  C.  L.  R. ;  R. 
V.  Williams,  8  C.  &  P.  284 :  34  E.  C.  L.  R.     The  case  the  other  way  is  that  of  R. 

(1)  The  rule  that  a  witness  is  not  ohiiged  to  oriminate  himself  is  well  established.  But  this  is  a 
privilege  which  may  be  waived  ;  and  if  the  witness  consents  to  testify  in  one  matter  tending  to  crimi- 
nate himself,  he  must  testify  in  all  respects  relating  to  that  matter  so  far  as  material  to  the  issue.  If  he 
waives  the  privilege,  he  does  so  fully  in  relation  to  that  act  j  but  he  does  not  thereby  waive  his  privi- 
lege of  refusing  to  reveal  other  unlawful  acts,  wholly  unconnected  with  the  act  of  which  he  has 
spoken,  even  though  they  may  be  material  to  the  issue.  Low.  v.  Mitchell,  18  Maine,  372. 

A  witness  is  not  bound  to  testify  to  any  matter  which  will  tend,  in  any  manner,  to  show  him  guilty 
of  a  crime  or  liable  to  a  penalty.  Chamberlain  v.  Wilson,  12  Verm.  491.  If  the  witness  under- 
standingly  waive  his  privilege  and  begin  to  testify,  he  must  submit  to  a  full  cross-examination  if 
required.  The  witness  must  first  determine  whether  he  will  claim  the  privilege,  and  if  the  privilege 
is  claimed  upon  oath,  the  court  cannot  deny  it,  unless  fully  satisfied  that  the  witness  is  mistaken,  or 
acts  in  bad  faith.  Ibid.     See  The  State  v.  K.,  4  N.  Hamp.  562. 

If  a  witness,  knowing  that  he  is  not  bound  to  testify  concerning  a  fact  which  may  tend  to  erimi. 
nate,  voluntarily  answers  in  part,  he  may  be  cross-examined  as  to  the  whole  transaction.  Foster  v. 
Pierce,  11  Gushing,  437 ;  The  People  v.  Carroll,  3  Parker,  C.  B.  73;  Commonwealth  v.  Howe,  13 
Gray,  26, 

It  is  the  privilege  of  the  witness,  not  of  the  party,  that  the  witness  need  not  testify  to  facts  which 
will  subject  him  to  a  criminal  prosecution.  If  he  waives  his  privilege  and  testifies  to  part  of  a  trans- 
action, in  which  he  was  criminally  concerned,  he  is  bound  to  state  the  whole.  The  State  v.  Foster,  3 
Foster,  348;  Floyd  v.  The  State,  7  Texas,  215. 

When  a  witness  voluntarily  testifies  in  chief  on  a  particular  subject,  he  may  be  cross-examined  on 
the  subject,  even  though  his  answers  may  criminate  or  disgrace  him.  Norfolk  v.  Gaylord,  28  Conn.  309. 

(2)  A  witness  is  not  bound  to  give  answers  which  may  stigmatize  or  disgrace  him.  State  v.  Bailey, 
1  Pennington,  415 ;  Vaughan  v.  Perine,  2  Id.  628 ;  Baird  v.  Cochran,  4  Serg.  &,  Eawle,  400;  Kesp. 
V.  Gibbs,  3  Yeates,  429.  437  ;  Galbraith  v.  Eichelberger,  Id.  515  ;  Bell's  Case,  1  Browne,  376  ;  Sal- 
tonstall's  Case,  1  Rogers's  Rec.  134  ;  Stout  v.  Russell,  2  Yeates,  334  ;  People  v.  Herrick,  13  Johns.  82. 

A  witness  is  not  bound  to  answer  any  questions  which  may  impeach  his  conduct  as  a  public  officer. 
Jackson  v.  Humphrey,  1  Johns.  498  ;  Marbury  v.  Madison,  1  Cranch,  144. 

A  witness  on  cross-examination  was  asked,  "  Do  your  neighbors  call  you  lying  Josh  '"  held  that 
the  question  was  inadmissible.  Nerson  v.  Henderson,  3  Foster,  498. 
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V.  Gleed,  2  Russ.  983,  in  which,  on  a  charge  of  stealing  wheat,  Taunton,  J.,  after 
consulting  Littledale,  J.,  refused  to  allow  a  wife  to  be  asked  whether  her  husband, 
who  had  absconded,  was  not  present  when  the  wheat  was  stolen  ;  but  that  case  would 
hardly  prevail  against  the  two  decisions  of  the  Court  of  Queen's  Bench,  above  referred 
to.  In  the  well-known  prosecution  against  Thurtell,  Mrs.  Roberts,  whose  husband 
[*141]  *had  been  previously  acquitted,  was  the  principal  witness,  and  the  evidence 
does  not  even  seem  to  have  been  objected  to.  See,  per  Alderson,  B.,  in  R.  v.  Wil- 
liams, ubi  suprd. 

But  though  the  husband  or  wife  be  competent,  it  seems  to  accord  with  principles 
of  law  and  humanity  that  they  should  not  be  compelled  to  give  evidence  which  tends 
to  criminate  each  other;  and  in  R.  v.  All  Saints,  Worcester,  Bayley,  J.,  said  that  if 
in  that  case  the  witness  had  thrown  herself  on  the  protection  of  the  court,  on  the 
ground  that  her  answer  to  the  question  put  to  her  might  criminate  her  husband,  he 
thought  she  would  have  been  entitled  to  the  protection  of  the  court.  A  similar  opin- 
ion is  expressed  in  1  Phil.  &  Am.  Ev.  73. 

Of  course,  if  the  husband  or  wife  have  been  already  convicted,  acquitted,  or  par- 
doned, there  will  be  no  ground  for  claiming  the  privilege.  R.  v.  Williams,  supra. 

When  the  witness  is  privileged  on  the  ground  of  confidence.]  The  matters  with 
respect  to  which  the  privilege  of  secrecy  exists  on  the  ground  of  confidence  are  those 
which  have  come  to  the  knowledge  of  the  witness's  professional  legal  adviser.(l) 
Wilson  V.  Rastall,  4  T.  R.  758 ;  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  575. 
Other  professional  persons,  whether  physicians,  surgeons,  or  clergymen,  have  no  such 
privilege.  Ibid. (2)  Thus  where  the  prisoner,  being  a  Roman  Catholic,  made  a  con- 
fession, before  a  Protestant  clergyman,  that  confession  was  permitted  to  be  given  in 
evidence  at  the  trial,  and  he  was  convicted  and  executed.  R.  v.  Sparke,  cited  Peake, 
N.  P.  C.  78.  Upon  this  case  being  cited.  Lord  Kenyon  observed,  that  he  should 
have  paused  before  he  admitted  the  evidence ;  but  there  appears  to  be  no  ground  for 
this  doubt.  In  R.  v.  Gilham,  Ry.  &  M.  C.  C.  R.  198  :  21  E.  C.  L.  R.,  'it  was  ad- 
mitted by  the  counsel  for  the  prisoner,  that  a  clergyman  is  bound  to  disclose  what 
has  been  revealed  to  him  as  matter  of  religious  confession ;  and  the  prisoner  in  that 
case  was  convicted  and  executed. 

A  person  who  acts  as  interpreter  between  a  client  and  his  attorney,  will  not  be  per- 
mitted to  divulge  what  passed;  for  what  passed  through  the  medium  of  an  interpre- 
ter is  equally  in  confidence  as  if  said  directly  to  the  attorney  j  but  it  is  otherwise  with 
regard  to  conversation  between  the  interpreter  and  the  client  in  the  absence  of  the 
attorney.  Du  Barr6  v.  Livette,  Peake,  N.  P.  C.  77,  4  T.  R.  756 ;  20  How.  St.  Tr. 
575(7i).  So  the  agent  of  the  attorney  stands  in  the  same  situation  as  the  attorney 
himself.  Parkins  v.  Hawkshaw,  2  Stark.  N.  P.  C.  239  :  2  E.  C.  L.  R. ;  Goodall  v. 

(!)  Mills  V.  Griswold,  1  Root,  383  ;  Id.  486  ;  Holmes  v.  Comegya,  1  Dallas,  439  ;  Corp  t.  Robinson, 
2  Wash.  C.  C.  Rep.  .388;  Hoffman  et  al.  v.  Smith,  1  Caines,  167  ;  Calkins  v.  Lee,  2  Root,  363;  Sher- 
man V.  Sherman,  1  Id.  486  ;  Caveney  v.  Tannahill,  1  Hill,  33  ;  2  Stark.  Ev.  new  ed.  229,  n.  1. 

To  exclude  the  testimony  of  an  attorney,  it  is  not  necessary  that  there  should  be  a  suit  pending. 
Beltzhoover  v.  Blackstock,  3  Watts,  20.  It  is  sufficient  if  the  witness  were  consulted  professionally 
and  acted  or  advised  as  counsel.  Ibid.  ;  Foster  v.  Hall,  12  Pick.  89  ;  Johnson  v.  Bank,  1  Harring- 
ton, 117;  Rogers  et  al.  v.  Daw,  Wright,  ]36. 

What  the  law  means  by  privileged  communications,  are  instructions  for  conducting  the  cause,  not 
any  extraneous  or  impertinent  communications.  Riggs  v.  Denniston,  3  Johns.  Cases,  198. 

To  exclude  the  communications  of  client  to  counsel  from  being  given  in  evidence,  it  is  not  neces- 
sary that  they  should  have  been  given  under  any  injunction  of  secrecy.  Wheeler  v.  Hill,  16  Maine, 
329. 

(2)  A  confession  made  to  a  Roman  Catholic  priest  is  not  evidence.  Smith's  Case,  1  Rogers's  Rec. 
77.  Contra,  per  Gibson,  C.  J.,  in  Simons'  Ex.  v.  Gratz,  2  Penna.  Rep.  417.  Bat  confessions  to  a  Pro- 
testant divine  are  not  privileged.  Smith's  Case,  supra;  Commonwealth  v.  Drake,  15  Mass.  161.  See 
Phillips's  Case,  Sampson's  Roman  Catholic  Question  in  America,  Pamphlet. 
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Little,  20  L.  J.  Ch.  132.  So  a  clerk  to  the  attorney.  Taylor  v.  Foster,  2  C.  &  P. 
195 :  12  E.  C.  L.  R. ;  R.  v.  Inhabitants  of  Upper  Boddington,  8  D.  &  R.  732.  So 
a  barrister's  clerk.  Foote  v.  Hayne,  Ry.  &  Moo.  165 :  21  E.  C.  L.  R.(l) 

Although  some  doubt  has  been  entertained,  as  to  the  extent  to  which  matters  com- 
municated to  a  barrister  or  an  attorney  in  his  professional  character  are  privileged, 
where  they  do  not  relate  to  a  suit  or  controversy  either  pending  or  contemplated,  and 
although  the  rule  was  attempted  to  be  restricted,  by  Lord  Tenterden,  to  the  latter 
cases  only :  see  Clark  v.  Clark,  1  Moody  &  Rob.  4 ;  William  v.  Munday,  Ry.  &  Moo. 
84 ;  yet  it  seems  to  be  at  length  settled,  that  all  such  communications  are  privileged, 
whether  made  with  reference  to  a  pending  or  contemplated  suit  or  not.  See  all  the 
cases  commented  upon  by  the  L  C.  in  Greenough  v.  Graskell,  1  Myl.  &  K.  100.  See 
*also  Walker  v.  Wildman,  6  Madd.  47;  Mynn.  v.  JoliflFe,  1  Moo.  &  Ry.  326:  [*142] 
21  E.  C.  L.  R. ;  Moore  v.  Tyrrell,  4  B.  &  Ad.  870 :  24  E.  C.  L.  R. 

A  communication  made  to  a  solicitor,  if  confidential,  is  privileged  in  whatever  form 
made,  and  equally  when  conveyed  by  means  of  sight  instead  of  words.  Thus  an 
attorney  cannot  give  evidence  as  to  the  destruction  of  an  instrument,  which  he  has 
been  admitted  in  confidence  to  see  destroyed.  Robson  v.  Kemp,  5  Esp.  54.  See  post. 

The  rule  applies  not  only  to  the  professional  advisers  of  the  parties  in  the  case,  but 
also  to  the  professional  advisers  of  strangers  to  the  inquiry.  Thus  an  attorney  is  not 
at  liberty  to  disclose  what  is  communicated  to  him  confidentially  by  his  client,  al- 
though the  latter  be  not  in  any  shape  before  the  court.  E.  v.  Wither,  2  Campb.  578. 

A  communication  in  writing  is  privileged,  as  well  as  a  communication  by  parol; 
and  deeds  and  other  writings  deposited  with  an  attorney  in  his  professional  capacity, 
will  not  be  allowed  to  be  produced  by  him. 

To  prove  the  contents  of  a  deed,  the  defendant's  counsel  offered  a  copy,  which  had 
been  procured  from  the  attorney  of  a  party  under  whom  the  plaintiff  claimed,  but 
Bayley,  J.,  refused  to  admit  it.  He  said,  "The  attorney  could  not  have  given  evi- 
dence of  the  contents  of  the  deed,  which  had  been  intrusted  to  him  ;  so  neither  could 
he  furnish  a  copy.  He  ought  not  to  have  communicated  to  others  what  was  deposited 
with  him  in  confidence,  whether  it  was  written  or  a  verbal  communication.  It  is  the 
privilege  of  his  client,  and  continues  from  first  to  last."  Fisher  v.  Heming,  1809, 
1  Phill.  Ev.  170,  9th  ed.  But  see  Cleave  v.  Jones,  21  L.  J.  Ex,  106,  svpra,  and  ■ 
Lloyd  V.  Mostyn,  10  M.  &  W.  481,  482,  where  Parke,  B.,  questions  the  correctness 
of  the  decision  in  Fisher  v.  Heming.  In  Volant  v.  Soyer,  13  C.  B.  231 :  76  E.  C. 
L.  R. ;  S.  C.  12  Law  J.,  C.  P.  83,  an  attorney  refused  to  produce  a  document,  on  the 
ground  that  it  was  his  client's  title-deed ;  he  was  then  asked  what  the  deed  was,  but 
the  judge  disallowed  the  question,  and  refused  also  to  examine  the  deed ;  the  court 
held  that  he  was  right.  Nor  where  an  attorney  holds  a  document  for  a  client  can  he 
be  compelled  to  produce  it,  by  a  person  who  has  an  equal  interest  in  it  with  his 
client.(2)  Newton  v.  Chaplin,  10  C.  B.  356 :  10  E.  C.  L.  R. 

The  information  must  have  been  obtained  by  the  legal  adviser  in  his  professional 
capacity.  Thus  an  attorney,  who  has  witnessed  a  deed  produced  in  a  cause,  may  be 
examined  as  to  the  true  time  of  execution ;  or  if  a  question  arise  as  to  a  rasure  in  a 
deed  or  bond,  he  may  be  asked  whether  he  ever  saw  the  instrument  in  any  other 
state,  that  being  a  fact  within  his  own  knowledge ;  but  he  ought  not  to  be  permitted 
to  discover  any  confession  which  his  client  may  have  made  to  him  on  that  head.  B. 

(1)  Jaokson  r.  French,  2  Wend.  337 ;  but  not  a  student  in  his  ofSce.  Andrews  et  al.  v.  Solomon  et 
al.,  Peters  C.  C.  Rep.  366. 

(2)  Anon.,  8  Mass.  270  ;  Brandt  v.  Klein,  17  Johns.  335;  S.  P.,  Jackson  v.  McVey,  18  Id.  330  ; 
The  State  v.  Squires,  1  Tyler,  147  ;  Lessee  of  Rhoades  t.  Selin,  4  Wash.  C.  C.  Rep.  715. 
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N.  P.  284.  It  has  been  said  that  the  above  case  applies  only  where  the  attorney  has 
his  knowledge  independently  of  any  communication  with  his  client.(l)  Wheatley  v. 
Williams,  1  M.  &  W.  533.  It  was  there  held  that  an  attorney  is  not  compellable  to 
state  whether  a  document  shown  to  him  by  his  client  during  a  professional  interview, 
was  in  the  same  state  as  when  produced  at  the  trial,  namely,  whether  it  was  stamped 
or  not.  In  Dwyer  v.  Collins,  7  Exch.  639,  S.  C.  21  L.  J.  Ex.  225,  it  was  held,  that 
the  right  of  an  attorney  not  to  disclose  matters  with  which  he  has  become  acquainted 
in  the  course  of  his  employment,  as  such,  does  not  extend  to  matters  of  fact  which  he 
[*143]  knows  by  any  other  means  than  confidential  *communication  with  his  client, 
though,  if  he  had  not  been  employed  as  attorney,  he  probably  would  not  have  known 
them ;  and  that  upon  this  ground  an  attorney  of  a  party  to  a  suit  is  bound  to  answer 
on  a  trial,  whether  a  particular  document  belonging  to  his  client  is  in  his  possession, 
and  is  then  in  court.  See  also  Coates  v.  Birch,  2  Q.  B.  252  :  42  E.  C.  L.  K  In 
R.  V.  Farley,  1  Den.  C.  C.  197,  where  the  wife  of  a  prisoner  took  a  forged  will  to  an 
attorney  at  the  prisoner's  request,  and  asked  if  he  could  advance  her  husband  some 
money  upon  the  mortgage  of  property  mentioned  in  the  will ;  it  was  held,  that  this 
was  not  a  privileged  communication.  So  where  a  forged  will  was  put  into  an  attor- 
ney's hands  not  in  professional  confidence,  but  that  by  finding  it  among  the  title-deeds 
of  the  deceased,  which  the  prisoner  sent  with  the  will,  he  might  be  disposed  to  act 
upon  it;  it  was  held  by  all  the  judges,  that  the  communication  was  not  privileged. 
R.  V.  Jones,  1  Den.  C.  C.  R.  166.  ' 

And  the  matter  must  also  be  one  which  is  a  subject  of  professional  confidence. 
Thus  the  clerk  of  an  attorney  may  be  called  to  identify  a  party,  though  he  has  only 
become  acquainted  with  him  in  his  professional  capicity ;  for  it  is  a  fact  cognizable 
both  by  the  witness  and  by  others,  without  any  confidence  being  reposed  in  him. 
Studdy  V.  Saunders,  2  Dow.  &  Ry.  347  :  16  E.  C.  L.  R.;  though  the  contrary  was, 
upon  one  occasion,  ruled  by  Mr.  Justice  Holroyd.  Parkins  v.  Hawkshaw,2  Stark. 
N.  P.  C.  240 :  3  B.  C.  L.  R.  So  an  attorney's  clerk  may  be  called  to  prove  the 
receipt  of  a  particular  paper  from  the  other  party,  for  it  is  a  mere  fact.  Eicke  v. 
Nokes,  Moo.  &  M.  304  :  22  E.  C.  L.  R.  So  an  attorney  conducting  a  cause  may  be 
called  and  asked  who  employed  him,  in  order  to  let  in  the  declarations  of  that  person 
as  the  real  party.  Levy  v.  Pope,  Moo.  &  M.  410.  So  he  may  prove  that  his  client 
is  in  possession  of  a  particular  document,  in  order  to  let  in  secondary  evidence  of  its 
contents.  Bevan  v.  Waters,  M.  &  M.  235.  So  to  prove  his  client's  handwriting, 
though  his  knowledge  was  obtained  from  witnessing  the  execution  of  the  bail-bond 
in  the  action.  Hurd  v.  Moring,  1  C.  &  P.  372  :  12  E.  C  L.  R. ;  Robson  v.  Kemp,  5 
Esp.  52.(2)  So  where  an  attorney  is  present  when  his  client  is  sworn  to  an  answer 
in  chancery,  on  an  indictment  for  perjury,  he  will,  it  is  said,  be  a  good  witness  to 
prove  the  fact  of  the  taking  of  the  oath,  for  it  is  not  a  matter  of  secrecy  committed  to 
him  by  his  client.  Bull,  N.  P.  214.  But  in  R.  v.  Watkinson,  2  Str.  1122,  where 
the  solicitor  on  a  similar  indictment,  was  called  to  speak  to  the  identity  of  the  defend- 
ant's person,  the  Chief  Justice  would  not  compel  him  to  be  sworn.  "  Quaere  tamen  P" 
says  the  reporter:  "for  it  was  a  fact  within  his  own    knowledge."      And   Lord 

(1)  So  if  after  the  relation  has  ceased,  the  client  voluntarily  repeats  to  him  what  had  been  before 
communicated  in  his  professional  character.  Jordan  v.  Hess,  13  Johns.  492. 

(2)  Hasten  v.  Davis,  3  Yeates,  i  ;  Johnson  v.  Daverne,  19  Johns.  134.  So  to  prove  the  execu- 
tion of  a  deed,  and  that  it  is  in  bis  possession,  under  a  notice  to  produce  it ;  but  he  is  not  compellable 
to  produce  it,  nor  to  disclose  its  contents.  Brandt  v.  Klein.  17  Johns.  335  |  Jackson  v.  MoVey,  18 
Id.  330.     See  Baker  v.  Arnold,  1  Caines,  258  ;   MoTavish  v.  Dunning,  Anthon's  N.  P.  C.  82  ;  Phelps 

,v.  Riley,  3  Conn.  266  ;  Caniff  v.  Meyers,  15  Johns.  246. 
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Brougham,  in  commenting  upon  this  case,  in  Greenough  v.  Gaskell,  1  Myl.  &  K. 
108,  observes,  that  the  putting  in  of  the  answer,  so  far  from  being  a  secret,  was  in 
its  very  nature  a  matter  of  publicity,  and  that  the  case  cannot  be  considered  as  law  at 
the  present  day. 

There  is  no  doubt  that  the  privilege  may  be  equally  claimed,  whether  the  client 
be  the  prisoner  himself  or  any  other  person,  or  whether  the  subject  of  the  confidence 
be  the  actual  charge  against  the  prisoner  or  any  other  professional  communication. 
Thus  in  a  prosecution  for  the  forgery  of  a  promissory  note,  the  attorney  who  had  the 
note  in  his  possession  refused  to  produce  it.  He  stated  that  he  had  been  consulted 
by  the  prisoner  on  the  note  in  question,  and  that  by  his  directions  he  had  commenced 
an  action  against  the  person  in  whose  name  it  was  forged.  The  attorney  was  not 
employed  *for  the  prosecution,  and  a  demand  of  the  note  had  been  made  [*144] 
upon  him  by  the  prisoner's  attorney.  Mr.  Justice  Holroyd  refused  to  make  an  order 
upon  the  attorney  to  produce  the  note,  or  to  give  a  copy  of  it  to  the  clerk  of  arraigns, 
and  a  true  bill  having  been  found,  he  likewise  held  that  the  attorney  was  not  bound 
to  produce  it  on  the  trial.  R.  v.  Smith,  Derby  Sun.  Ass.  1822;  1  Phill.  Ev.  171, 
9th  ed. 

In  the  case  of  an  indictment  for  forging  a  will,  an  attorney  employed  by  a  party 
to  put  out  money  on  mortgage,  was  applied  to  by  the  prisoner  to  procure  him  money 
on  mortgage,  and  the  prisoner  produced  a  forged  will  in  proof  of  his  title  to  certain 
freehold  lauds,  upon  the  security  of  which  the  attorney's  other  client  advanced  the 
money,  the  mortgage  deeds  being  prepared  by  the  attorney ;  and  the  prisoner's  counsel 
objected  to  the  attorney  being  examined,  and  cited  R.  v.  Smith,  supra :  Patteson, 
J.,  said  he  thought  that  case  was  not  law,  and  that  the  attorney  might  he  examined 
to  show  what  was  the  transaction  between  the  parties,  and  what  led  to  that  transac- 
tion ;  but  said  he  would  reserve  the  point  for  the  consideration  of  the  judges,  if  he 
should  afterwards  think  it  necessary  to  do  so.  The  attorney  was  accordingly 
examined,  and  produced  the  will,  which  the  learned  judge  thought  he  was  bound  to 
do.  The  prisoner  was  found  guilty,  but  no  sentence  was  passed,  he  having  pleaded 
guilty  to  another  indictment  charging  the  transaction  as  a  false  pretence.  R.  v. 
Avery,  8  C.  &  P.  596 :  34  E.  C.  L.  R.  But  in  R.  v.  Tuff,  1  Den.  C.  C.  R.  334, 
Patteson,  J.,  said,  "  The  observations  which  I  am  reported  to  have  made  about  R.  v. 
Smith,  seem  too  strong.  I  should  have  reserved  the  case  of  R.  v.  Avery,  had  not 
the  prisoner  pleaded  guilty  to  another  indictment,  and  so  rendered  it  needless  to 
press  that  farther."  The  distinction  appears  to  be  that  if  the  information  comes  to 
the  attorney  in  the  course  of  his  business,  but  before  any  relation  of  attorney  and 
client  is  constituted,  as  in  R.  v.  Jones,  supra,  then  the  evidence  must  be  given. 
But  if  that  relation  is  once  constituted,  all  that  passes  is  privileged,  to  whatever 
subject  it  may  relate. 

When  the  witness  is  privileged  on  the  ground  of  public  policy — persons  in  a  judi- 
cial capacity.']  In  R.  v.  Watson,  a  witness  was  questioned  by  the  prisoner's  counsel, 
as  to  his  having  produced  and  read  a  certain  writing  before  the  grand  jury.  On 
this  being  objected  to.  Lord  Ellenborough,  C.  J.,  said,  "  he  had  considerable  doubts 
upon  the  subject :  he  remembered  a  case  in  which  a  witness  was  questioned  as  to 
what  passed  before  the  grand  jury,  and  though  it  was  a  matter  of  considerable  impor- 
tance, he  was  permitted  to  answer."  The  question  was  not  repeated.  32  How.  St. 
Tr.  107.  But  it  has  since  been  held,  that  a  witness  for  the  prosecution  in  a  case  of 
felony,  may  be  asked  on  cross-examination,  whether  he  has  not  stated  certain  facts 
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before  the  grand  jury,  and  that  the  witness  is  bound  to  answer  the  question.  K.  v. 
Gibson,  Carr.  &  M.  672  :  41  E.  C.  L.  R.  See  also  R.  v.  Russell,  Carr.  &  M.  247.(1) 
According  to  an  old  ease,  a  clerk  attending  before  a  grand  jury  shall  not  be  com- 
pelled to  reveal  what  was  given  in  evidence.  Triads  per  pais,  220;  12  Vin.  Ab.  38; 
Evidence  (B.  a.  5).  Where  a  bill  of  indictment  was  preferred  for  perjury  committed 
at  the  quarter  sessions,  and  it  was  proposed  to  examine  one  of  the  grand  jury,  who 
[*1-1;5]  had  acted  as  chairman  at  such  sessions,  Patteson,  J.,  *said,  "  This  is  a  new 
point,  but  I  should  advise  the  grand  jury  not  to  examine  him.  He  is  the  president 
of  a  court  of  record,  and  it  would  be  dangerous  to  allow  such  an  examination,  as  the 
judges  of  England  might  be  called  upon  to  state  what  occurred  before  them  in  court." 
R.  V.  Gazard,  8  C.  &  P.  595 :  34  E.  C.  L.  R.     See  as  to  incompetency,  120. 

When  the  witness  is  'privileged  on  the  ground  of  public  policy — disclosures  by 
informers,  &c.]  Another  class  of  privileged  communications  are  those  disclosures 
which  are  made  by  informers,  or  persons  employed  for  the  purpose,  to  the  govern- 
ment, the  magistracy,  or  the  police,  with  the  object  of  detecting  and  punishing  of- 
fenders. The  general  rule  od  this  subject  is  thus  laid  down  by  Eyre,  C.  J. :  "It  is 
perfectly  right  that  all  opportunities  should  be  given  to  discuss  the  truth  of  the  evi- 
dence given  against  a  prisoner;  but  there  is  a  rule,  which  has  universally  obtained, 
on  account  of  its  importance  to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection  is  made,  should  not  be 
unnecessarily  disclosed;  if  it  can  be  made  to  appear  that  it  is  necessary  to  the  inves- 
tigation of  the  truth  of  the  case,  that  the  name  of  the  person  should  be  disclosed,  I 
should  be  very  unwilling  to  stop  it;  but  it  does  not  appear  to  me,  that  it  is  within 
the  ordinary  course  to  do  it,  or  that  there  is  any  necessity  for  it  in  the  present  case." 
R.  V.  Hardy,  24  How.  St.  Tr.  808.  It  is  not  of  course  every  communication  made 
by  an  informer,  to  any  person  to  whom  he  thinks  fit  to  make  it,  that  is  privileged 
from  being  inquired  into,  but  those  only  which  are  made  to  persons  standing  in  a 
certain  situation,  and  for  the  purposes  of  legal  investigation  or  state  inquiry.  Commu- 
nications made  to  government  respecting  treasonable  matters  are  privileged,  and  a 
communication  to  a  member  of  government  is  to  be  considered  as  a  communication 
to  government  itself;  and  that  person  cannot  be  asked  whether  he  has  conveyed  the 
information  to  government.  R.  v.  Watson,  2  Stark.  N.  P.  C.  136:  3  E.  C.  L.  R. 
So  a  person  employed  by  an  officer  of  the  executive  government,  to  collect  informa- 
tion at  a  meeting  supposed  to  be  held  for  treasonable  purposes,  was  not  allowed  to  dis- 
close the  name  of  his  employer,  or  the  nature  of  the  connection  between  them.  R.  v. 
Hardy,  24  How.  St.  Tr.  753;  R,  v.  Watson,  Gurney's  Rep.  159,  32  How.  St.  Tr. 
100. 

The  protection  extends  to  all  communications  made  to  officers  of  justice,  or  to 
persons  who  form  links  in  the  chain  by  which  the  information  is  conveyed  to  officers 
of  justice  (2)     A  witness  who  had  given  information,  admitted  on  a  trial  for  high 

(1)  See  Low's  Case,  i  Greenl.  439.  A  grand  juror  cannot  be  admitted  to  prove  that  a  witness 
who  has  been  examined  swore  differently  before  the  grand  jury.  Iralay  v.  Rogers,  2  Halst.  347.  But 
in  action  for  a  malicious  prosecution  one  of  the  grand  jury  who  returned  the  bill  ignoramus,  is  a 
competent  witness  to  prove  who  the  prosecutor  was.  Huidehoper  v.  Cotton,  3  Watts,  56.  The  attor- 
ney for  the  Commonwealth  cannot  be  called  upon  to  testify  to  what  passes  in  the  grand  jury  room. 
Commonwealth  v.  Tilden,  2  Stark.  Ev.  new  ed.  232,  n.  1 ;  MoLetton  v.  Richardson,  13  Maine,  82. 
See  a7ite,  p.  120,  n.  ] . 

(2)  The  officer  who  apprehended  the  prisoner  is  not  bound  to  disclose  the  name  of  the  person  from 
whom  he  received  the  information  which  led  to  the  prisoner's  apprehension.  United  States  v.  Moses, 
4  Wash  C.  C.  Rep.  126.  But  a  police  officer  will  be  compelled  to  answer  at  the  instance  of  the  Com- 
monwealth. Mina's  Case,  Pamph.  p.  9. 

In  the  trial  of  an  indictment  for  larceny,  a  witness  from  whom  the  property  is  charged  to  have  been 
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treason  that  he  had  communicated  what  he  knew  to  a  friend,  who  had  advised  him 
to  make  a  disclosure  to  another  person.  He  was  asked  whether  that  friend  was  a 
magistrate,  and  on  his  answering  in  the  negative,  he  was  asked  who  was  the  friend  ? 
It  was  objected,  that  the  person  by  whose  advice  the  information  was  given  to  one 
standing  in  the  situation  of  magistrate,  was  in  fact  the  informer,  and  that  his  name 
could  not  be  disclosed.  The  judges  diifered.  Eyre,  0.  J.,  Hotham,  B.,  and  Grose, 
J.,  thought  the  question  objectionable;  Macdonald,  C.  B.,  and  Buller,  J.,  were  of 
opinion  it  should  be  admitted.  Eyre,  C.  J.,  said,  "Those  questions  which  tend  to 
the  discovery  of  the  channels  by  which  the  disclosure  was  made  to  the  officers  of 
justice,  are  not  permitted  to  be  asked.  Such  matters  cannot  be  disclosed,  upon  the 
general  principle  of  the  convenience  of  public  justice.  It  is  no  more  competent  to 
ask  who  the  person  was  that  advised  the  witness  to  *make  a  disclosure,  than  [*146] 
it  is  to  ask  to  whom  he  made  the  disclosure  in  consequence  of  that  advice;  or  than  it 
is  to  ask  any  other  question,  respecting  the  channel  of  information,  or  what  was  done 
under  it."  Hotham,  B.,  said,  that  the  disclosure  was  made  under  a  persuasion,  that 
through  the  friend  it  would  be  conveyed  to  a  magistrate,  and,  that  there  was  no  dis- 
tinction between  a  disclosure  to  the  magistrate  himself,  and  to  a  friend  to  communi- 
cate it  to  him.  Macdonald,  C.  B.,  said,  that  if  he  were  satisfied  that  the  friend  was 
a  link  in  the  chain  of  communication,  he  should  agree  that  the  rule  applied,  but  that 
not  being  connected  either  with  the  magistracy  or  the  executive  government,  the  case 
did  not  appear  to  him  to  fall  within  the  rule ;  and  the  opinion  of  Buller,  J.,  was 
founded  on  the  same  reason.  E..  v.  Hardy,  24  How.  St.  Tr.  811.  The  above  cases 
were  cited  and  considered  in  the  Attorney-General  v.  Briant,  15  M.  &  W.  169, 
where  the  court  decided,  that  upon  the  trial  of  an  information  for  a  breach  of  the 
revenue  laws,  a  witness  for  the  crown  cannot  be  asked  in  cross-examination,  "Did 
you  give  the  information  ?" 

When  the  witness  is  privileged  on  the  ground  of  public  policy — official  communi- 
cations.^ It  has  always  been  held  that  official  communications  relating  to  matters 
which  affect  the  interest  of  the  community  at'large  may  be  withheld;  such  as  the 
communications  between  the  governor  and  law  officers  of  a  colony,  Wyatt  v.  Gore, 
Holt,  N.  P.  C.  299 :  3  E.  C.  L.  R.,  between  the  governor  of  a  colony  and  one  of  the 
secretaries  of  state,  Anderson  v.  Hamilton,  2  Br.  &  Bingh.  156 :  6  E.  C.  L.  R., 
between  a  governor  of  a  colony  and  a  military  officer,  Cooke  v.  Maxwell,  2  Stark. 
183,  are  privileged.  So  where,  on  a  trial  for  high  treason,  Lord  Grenville  was  called 
upon  to  produce  a  letter  intercepted  at  the  post-office,  and  which  was  supposed  to 
have  come  to  his  hands,  it  was  ruled  that  he  could  not  be  required  to  produce  it,  for 
that  secrets  of  state  were  not  to  be  taken  out  of  the  hands  of  his  Majesty's  confiden- 
tial subjects.  Case  cited  by  Lord  Ellenborough,  Anderson  v.  Hamilton,  2  Br.  & 
Bingh.  157  (n).  What  passes  in  Parliament  is  in  the  same  manner  privileged. 
Thus,  on  a  trial  for  a  libel  upon  Mr.  Plunkett,  a  member  of  the  Irish  Parliament,  the 
speaker  of  the  Irish  House  of  Commons  being  called  and  asked,  whether  he  had  heard 
Mr.  Plunkett  deliver  his  sentiments  in  Parliament  on  matters  of  a  public  nature,  Lord 
Ellenborough  said  that  the  speaker  was  warranted  in  refusing  to  disclose  what  had 
taken  place  in  a  debate  in  the  House  of  Commons.     He  might  disclose  what  passed 

stolen,  is  not  bound  to  disclose  the  names  of  persons  in  his  employment,  who  gave  the  information 
which  induced  him  to  talie  measures  for  the  detection  of  the  person  indicted.  State  ¥.  Saper,  16 
Maine,  293. 

The  Secretary  of  State  is  not  bound  to  disclose  any  official  confidential  communications.  But 
the  fact  whether  a  commission  has  been  in  his  office  or  not,  he  is  bound  to  disclose.  Marbury  T. 
Madison,  1  Cranch,  142.     See  1  Burr's  Trial,  180 ;  Gray  t.  Pentland,  2  Serg.  &  Rawie,  23. 
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there,  and  if  he  thought  fit  to  do  so,  he  should  receive  it  as  evidence.  As  to  the  fact 
of  Mr.  Plunkett  having  spoken  in  Parliament,  or  taken  any  part  in  the  debate,  he  vras 
bound  to  answer.  That  was  a  fact  containing  no  improper  disclosure  of  any  matter. 
Plunkett  V.  Cobbett,  5  Esp.  136;  29  How.  St.  Tr.  71,  72,  S.  C.  On  the  same 
ground,  viz.,  that  the  interests  of  the  state  are  concerned,  an  oflScer  of  the  Tower  of 
London  was  not  allowed  to  prove  that  a  plan  of  the  Tower,  produced  on  behalf  of  the 
prisoner,  was  accurate.  R.  v.  Watson,  2  Stark,  N.  P.  C.  148  :  3  E.  C.  L.  R. 

In  Dickson  v.  Lord  Wilton,  1  P.  &.  F.  424,  a  clerk  from  the  war  oflSce  was  sent 
with  a  paper  which  had  been  asked  for,  with  instructions  to  object  to  its  production 
and  nothing  more.  Lord  Campbell  ordered  it  to  be  produced,  not  considering  the 
mere  objection  of  a  subordinate  officer  sufficient.  In  Beatsoa  v.  Skene,  29  L.  J.  M. 
C.  430,  the  Secretary  of  State  for  the  Home  Department  had  been  subpoenaed  to 
[*147]  produce  certain  documents  written  to  him  by  an  officer  in  *the  army.  He 
attended  at  the  trial,  but  objected  to  produce  the  documents  on  the  ground  that  his 
doing  so  would  be  injurious  to  the  public  service.  Bramwell,  B.,  thereupon  refused 
to  compel  him  to  do  so,  and  a  new  trial  was  moved  for  upon  this  amongst  other 
grounds.  It  appeared  on  discussion  that  the  documents,  even  if  produced,  would  not 
have  been  admissible;  but  Pollock,  C.  B.,  in  delivering  the  considered  judgment  of 
the  Court  of  Exchequer,  said  that  the  majority  of  the  court  entirely  concurred  in  the 
ruling  of  Mr.  Baron  Bramwell.  He  said  :  "  We  are  of  opinion  that  if  the  production 
of  a  state  paper  would  be  injurious  to  the  public  service,  the  general  public  interest 
mast  be  considered  paramount  to  the  individual  interest  of  a  suitor  in  a  court  of 
justice;  and  the  question  then  arises,  how  is  this  to  be  determined?  It  is  manifest 
it  must  be  determined  either  by  the  presiding  judge,  or  by  the  responsible  servant  of 
the  crown  in  whose  custody  the  paper  is.  The  judge  would  be  unable  to  determine 
it  without  ascertaining  what  the  document  was,  and  why  the  publication  would  be 
injurious  to  the  public  service, — an  inquiry  which  cannot  take  place  in  private,  and 
which  taking  place  in  public  may  do  all  the  mischief  which  it  is  proposed  to  guard 
against.  It  appears  to  us,  therefore,  that  the  question,  whether  the  production  of 
the  document  would  be  injurious  to'the  public  service,  must  be  determined,  not  by 
the  judge,  but  by  the  head  of  the  department  having  the  custody  of  the  paper;  and 
if  he  is  in  attendance  and  states  that,  in  his  opinion,  the  production  of  the  document 
would  be  injurious  to  the  public  service,  we  think  the  judge  ought  not  to  compel  the 
production  of  it If,  indeed,  the  head  of  the  department  does  not  attend  per- 
sonally, to  say  that  the  production  will  be  injurious,  but  sends  the  document  to  be 
produced  or  not,  as  the  judge  may  think  proper,  or,  as  was  the  case  in  Dickson  v. 
Lord  "Wilton,  where  a  subordinate  was  sent  with  the  document,  with  instructions  to 
.object  and  nothing  more,  the  case  may  be  diiferent." 

Where,  for  revenue  or  other  purposes,  an  oath  of  office  has  been  taken  not  to  di- 
vulge naatters  which  have  come  to  the  knowledge  of  a  party  in  his  official  capacity, 
he  will  not  be  allowed,  vphere  the  interests  of  justice  are  concerned,  to  withhold  his 
testimony.  Thus,  where  the  clerk  to  the  commissioners  of  the  property  tax  being 
called  to  produce  the  books  containing  the  appointment  of  a  party  as  collector, 
objected  on  the  ground  that  he  had  been  sworn  not  to  disclose  anything  he  should 
learn  in  his  capacity  of  clerk,  Lord  EUenborough  clearly  thought  that  the  oath  con- 
tained an  implied  exception  of  the  evidence  to  be  given  in  a  court  of  justice,  in  obe- 
dience to  a  writ  of  subpoena.  He  added  that  the  witness  must  produce  the  books, 
and  answer  all  questions  respecting  the  collection  of  the  tax,  as  if  no  such  oath  had 
been  administered  to  him.  Lee  q.  t.  v.  Birrell,  3  Qpmp.  337. 
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Objection  to  answer  how  taken.^  The  mode  of  taking  the  objection  depends  on 
the  person  to  whom  the  privilege  belongs.  If  the  objection  be  on  the  ground  that 
the  answer  would  expose  the  witness  to  penal  consequences,  then  it  belongs  to  the 
witness  himself,  and  to  him  only,  who  may  insist  on  or  abandon  it,  as  he  thinks  fit : 
Thomas  v.  Newton,  M.  &  M.  48  (n)  :  22  E.  C.  L.  E. ;  R.  v.  Adey,  1  Moo.  &  R. 
84;  in  both  of  which  cases  Lord  Tenterden  said  that  counsel  ought  not  to  be 
allowed  to  argue  the  question  in  favor  of  the  witness.  And  it  seems  still  more 
improper  for  counsel  interested  in  excluding  the  evidence  to  suggest  the  objection  to 
the  witness.  Frequently,  indeed,  the  court,  especially  *with  an  ignorant  [*148] 
witness,  will  explain  to  him  his  position  and  the  protection  to  which  he  is  entitled, 
and  the  practice  has  been  approved  of.  It  has,  indeed,  sometimes,  been  asserted  that 
a  question  tending  to  criminate  a  witness  cannot  be  put,  which  is  an  obvious  error, 
as,  until  put,  it  cannot  be  seen  whether  or  no  the  witness  will  insist  on  his  privilege. 
Of  course,  the  court  will  not  allow  a  witness  to  be  attacked  with  questions  which  he 
obviously  cannot  be  compelled  to  answer,  merely  for  the  purpose  of  insulting  him, 
which  explains  how  it  is  that  sometimes  the  court  has  interfered  without  waiting  for 
the  witness  to  claim  his  privilege.  (See  supra,  p.  140.) 

If. the  privilege  be  claimed  on  the  ground  of  professional  confidence,  then  the  priv- 
ilege belongs  to  the  party  who  reposes  the  confidence,  who  may  insist  upon  or  waive 
it  at  his  pleasure.  The  rule  seems  to  be  that  it  will  be  assumed  that  the  privilege 
is  insisted  on  unless  the  contrary  be  shown,  and  that  it  is  not,  therefore,  generally 
necessary  that  the  client  should  be  present  and  insist  personally  on  his  privilege. 
Tayl.  Ev.  407 ;  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102 ;  Newton  v.  Chaplin,  10  C. 
B.  356  :  70  E.  C.  L.  R. ;  Phelps  v.  Prew,  3  E.  &  B.  430  :  77  E.  C.  L.  R.  If  the 
professional  adviser  chose  to  take  upon  himself  the  risk  of  answering  the  question, 
the  court  could  hardly  prevent  him,  though  it  might  express  its  indignation  at  a 
manifest  breach  of  professional  confidence. 

It  was  once  thought  that  if  the  witness  began  to  answer  he  must  proceed ;  but  in 
R.  V.  Garbett,  1  Den.  C.  C.  258,  nine  judges  against  six  held  that  this  was  not  so, 
and  that  the  witness  was  entitled  to  his  privilege  at  whatever  stage  of  the  inquiry  he 
chose  to  claim  it. 

Effect  of  refusing  to  answer.']  Where  a  witness  is  entitled  to  decline  answering 
a  question,  and  does  decline,  the  rule  is  said  by  Holroyd,  J.,  to  be,  that  his  not 
answering  ought  not  to  have  any  effect  with  the  jury.  R.  v.  Watson,  2  Stark.  157  : 
3  E.  C.  L.  R.  So  where  a  witness  demurred  to  answer  a  question,  on  the  ground 
that  he  had  been  threatened  with  a  prosecution  respecting  the  matter,  and  the  coun- 
sel in  his  address  to  the  jury  remarked  upon  the  refusal,  Abbott,  C.  J.,  interposed 
and  said,  that  no  inference  was  to  be  drawn  from  such  refusal.  Rose  v.  Blakemore, 
Ry.  &  Moo.  N.  P.  C.  384  :  21  E.  C.  L.  R.  A  similar  opinion  was  expressed  by 
Lord  Eldon.  Lloyd  v.  Passingham,  16  Ves.  64  ;  see  the  note  Ry.  &  Moo.  N.  P.  C 
385.  And  it  was  said  by  Bayley,  J.,  in  R.  v.  Watson,  2  Stark.  135  :  3  E.  C.  L.  E  , 
"  If  the  witness  refuse  to  answer,  it  is  not  without  its  effect  with  the  jury.  If  you  ask 
a  witness,  whether  he  has  committed  a  particular  crime,  it  would  perhaps  be  going 
too  far  to  say,  that  you  may  discredit  him  if  he  refuse  to  answer  j.  it  is  for  the  jury 
to  draw  what  inferences  they  may." 

Use  which  may  he  made  of  answer  where  privilege  not  claimed,  or  not  allowed^] 
Answers  given  to  questions  to  which  the  witness  might  have  objected,  but  does  not 
do  so,  are  admissible  against  him  as  admissions.    Smith  v.  Beadnell,  1  Camp.  33, 

11 


148 


DOCUMENTARY   EVIDENCE. 


But  not  answers  to  questions  to  which  he  objects,  but  as  to  which  is  wrongly  deprived 
of  the  benefit  of  this  objection.  R.  v.  Garbett,  uhi  supra. 

A  bankrupt  upon  an  examination,  under  12  &  13  Vict.  c.  106,  s.  117,  i.s  especially 
bound  to  answer  all  questions  touching  matters  relating  to  his  trade,  dealings,  or 
estate,  or  which  may  tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of 
his  lands,  tenements,  goods,  money,  or  debts,  although  his  answers  may  criminate 
himself.  In  R.  v.  Scott,  Dears.  &  B.  C.  0.  47,  it  was  much  discussed  before  the 
[*149]  Court  of  *Criminal  Appeal  whether  answers  to  questions,  which  the  bankrupt 
had  by  virtue  of  this  section  been  compelled  to  answer,  could  be  given  in  evidence 
against  him.  It  was  held  by  Lord  Campbell,  C.  J.,  Alderson,  B.,  Willes,  J.,  and 
Bramwell,  B.,  that  they  might  be ;  Coleridge,  J.,  thought  otherwise. 

Most  of  the  statutes  (such  as  the  20  &  21  Vict.  c.  54),  which  contain  provisions 
for  compelling  a  witness  to  give  evidence,  notwithstanding  that  his  answers  may 
criminate  himself,  also  provide  that  such  answers  shall  not  be  given  in  evidence 
against  him  on  any  criminal  proceeding. 
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TAe  8  c&  9  Vict.  c.  113.]  By  this  statute  (E.  &  I.)  for  facilitating  the  admission 
in  evidence  of  certain  official  and  other  documents,  it  is  enacted  (s.  1),  "that  when- 
ever, by  any  act  now  in  force,  or  hereafter  to  be  in  force,  any  certificate,  official  or 
public  document,  or  'documetit  or  proceeding  of  any  corporation  or  joint-stock  or 
•other  company,  or  any  certified  copy  of  any  document,  by-law,  entry  in  any  register 
or  other  book,  or  of  any  other  proceeding,  .shall  be  receivable  in  evidence  of  any  par- 
ticular in  any  court  of  justice  or  before  any  legal  tribunal,  or  either  house  of  Parlia- 
ment, or  any  committee  of  either  house,  or  in  any  judicial  proceeding:  the  same  shall 
respectively  he  admitted  in  evidence,  provided  they  respectively  purport  to  be  sealed 
or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  im- 
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pressed  with  a  stamp  and  signed,  as  directed  by  the  respective  acts  made  or  to  be 
hereafter  made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is  ne- 
cessary, or  of  the  signature  or  of  the  official  character  of  the  *person  appear-  [*151] 
ing  to  have  signed  the  same,  and  without  any  further  proof  thereof  in  every  case  in 
which  the  original  record  could  have  been  received  in  evidence."     . 

By  s.  2,  "All  courts,  judges,  justices,  masters  in  chancery,  masters  of  courts,  com- 
missioners judicially  acting,  and  other  judicial  officers,  shall  henceforth  take  judicial 
notice  of  the  signature  of  any  of  the  equity  or  common  law  judges  of  the  superior 
courts  at  Westminster,  provided  such  signature  be  attached  or  appended  to  any  de- 
cree, order,  certificate,  or  other  judicial  or  official  document.'' 

By  s.  3,  "  All  copies  of  private  and  local,  and  personal  acts  of  Parliament,  not  public 
acts,  if  purported  to  be  printed  by  the  queen's  printers,  and  all  copies  of  the  journals 
of  either  house  of  Parliament,  and  of  royal  proclamations,  purporting  to  be  printed 
by  the  printers  to  the  crown,  or  by  the  printers  to  either  house  of  Parliament,  or  by 
any  or  either  of  them,  shall  be  admitted  as  evidence  thereof  by  all  courts,  judges, 
justices,  and  others,  without  any  proof  being  given  that  such  copies  were  so  printed." 

Sec.  4,  after  enacting  (see  post,  Forgery)  that  persons  who  forge  such  seals,  stamps, 
or  signatures,  as  above  mentioned,  or  who  print  any  private  acts  or  journals  of  Parlia- 
ment with  false  purport,  are  guilty  of  felony,  further  provides,  "  that  whenever  any  such 
document  as  before-mentioned  shall  have  been  received  in  evidence  by  virtue  of  this 
act,  the  court,  judge,  commissioner,  or  other  person  officiating  judicially,  who  shall 
have  admitted  the  same,  shall,  on  the  request  of  any  party  against  whom  the  same 
is  so  received,  be  authorized  at  its  or  at  his  own  discretion,  to  direct  that  the  same 
shall  be  impounded,  and  be  kept  in  the  custody  of  some  officer  of  the  court  or  other 
proper  person,  until  further  order  touching  the  same  shall  be  given,  either  by  such 
court  or  the  court  to  which  such  master  or  other  officer  belonged,  or  by  the  person  or 
persons  who  constituted  such  court,  or  by  some  one  of  the  equity  or  common-law 
judges  of  the  superior  courts  at  Westminster,  on  application  being  made  for  that 
purpose." 

The  14  &  15  Vict.  c.  99.]  By  this  statute  (E.  &  I.)  it  is  enacted  by  s.  7,  that 
"  All  proclamations,  treaties,  and  other  acts  of  state  of  any  foreign  state,  or  of  any 
British  colony,  and  all  judgments,  decrees,  orders,  and  other  judicial  proceedings  of 
any  court  of  justice  in  any  foreign  state,  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  legal  documents,  filed  or  deposited  in  any  such  court,  may  be 
proved  in  any  court  of  justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  either  by  examined  copies 
or  by  copies  authenticated  as  hereinafter  mentioned :  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act  of  state,  the  authenticated 
copy,  to  be  admissible  in  evidence,  must  purport  to  be  sealed  with  the  seal  of  the  for- 
eign state  or  British  colony  to  which  the  original  document  belongs;  and  if  the  docu- 
ment sought  to  be  proved  be  a  judgment,  decree,  order,  or  other  judicial  proceeding 
of  any  foreign  or  colonial  court,  or  any  affidavit,  pleading,  or  other  legal  document, 
filed  or  deposited  in  any  such  court,  the  authenticated  copy,  to  be  admissible  in  evi- 
dence, must  purport  either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial  court 
to  which  the  original  document  belongs ;  or  in  the  event  of  such  court  having  no 
seal,  to  be  signed  by  the  judge ;  or  if  there  be  more  than  one  *judge,  by  any  [*152] 
one  of  the  judges  of  the  said  court;  and  such  judge  shall  attach  to  his  signature  a 
statement  in  writing  on  the  said  copy  that  the  court  whereof  he  is  a  judge  has  no 
seal ;  but  if  any  of  the  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or 
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signed,  as  hereinbefore  respectively  directed,  the  same  shall  respectively  be  admitted 
in  evidence  in  every  case  in  which  the  original  document  could  have  been  received 
in  evidence,  without  any  proof  of  the  seal,  where  a  seal  is  necessary,  or  of  the  signa- 
ture, or  of  the  truth  of  the  statement  attached  thereto,  where  such  signature  and  state- 
ment are  necessary,  or  of  the  judicial  character  of  the  person  appearing  to  have, made 
such  signature  Sid  statement." 

By  s.  8,  "  Every  certificate  of  the  qualification  of  an  apothecary,  which  shall  pur- 
port to  be  under  the  common  seal  of  the  society  of  the  art  and  mystery  of  apothe- 
caries of  the  city  of  London,  shall  be  received  in  evidence  in  any  court  of  justice, 
and  before  any  person  having  by  law  or  by  consent  of  parties  authority  to  hear,  re- 
ceive, and  examine  evidence,  without  any  proof  of  the  said  seal  or  of  the  authenticity 
of  the  said  certificate,  and  shall  be  deemed  sufiicient  proof  that  the  person  named 
therein  has  been,  from  the  date  of  the  said  certificate,  duly  qualified  to  practise  as  an 
apothecary  in  any  part  of  England  or  "Wales." 

By  s.  9,  "Every  document  which  by  any  law  now  in  force,  or  hereafter  to  be  in 
force,  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any  court  of  justice  in 
England  or  Wales,  without  proof  of  the  seal,  or  stamp,  or  signature,  authenticating 
the  same,  or  of  the  judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for  the  same  purpose 
in  any  court  of  justice  in  Ireland,  or  before  any  person  having  in  Ireland  by  law,  or 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  the  same." 

By  s.  10,  "  Every  document  which  by  any  law  now  in  force,  or  hereafter  to  be  in 
force,  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any  court  of  justice  in 
Ireland,  without  proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or 
of  the  judicial  or  official  character  of  the  person  appearing  to  have  signed  the  same 
shall  be  admitted  in  evidence  to  the  same  extent  and  for  the  same  purpose  in  any 
court  of  justice  in  England  or  Wales,  or  before  any  person  having,  in  England  or 
Wales  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine  evi- 
dence, without  proof  of  the  seal,  or  stamp,  or  signature,  authorizing  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing  to  have  signed  the  same." 

By  s.  11,  "  Every  document  which  by  any  law  now  in  force,  or  hereafter  to  be  in 
force,  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any  court  of  justice 
in  England  or  Wales,  or  Ireland,  without  proof  of  the  seal,  or  stamp,  or  signature, 
authenticating  the  same,  or  of  the  judicial  or  official  character  of  the  person  appear- 
ing to  have  signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent  and 
for  the  same  purpose  in  any  court  of  justice  of  any  of  the  British  colonies,  or  before 
any  person  having,  in  any  such  colonies  by  law  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  without  proof  of  the  seal,  or  stamp,  or  signature, 
[*153]  *authenticating  the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same." 

And  after  reciting  that  it  is  expedient,  as  far  as  possible,  to  reduce  the  expense 
attending  upon  the  proof  of  criminal  proceedings,  it  is  enacted  : 

By  s.  13,  "That  whenever,  in  any  proceedings  whatever,  it  may  be  necessary  to 
prove  the  trial  and  conviction  or  acquittal  of  any  person  charged  with  any  indictable 
offence,  it  shall  not  be  necessary  to  produce  the  record  of  the  conviction  or  acquittal 
of  such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that  it  be  certified,  or 
purport  to  be  certified,  under  the  hand  of  the  clerk  of  the  court  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  such  conviction  or  acquittal  took  place. 
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or  by  the  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced  is  a  copy  of 
the  record  of  the  indictment,  trial,  conviction,  and  judgment  or  acquittal,  as  the  case 
may  be,  omitting  the  formal  parts  thereof." 

By  s.  14,  "  Whenever  any  boolt  or  other  document  is  of  such  public  nature  as  to 
be  admissible  in  evidence  on  its  mere  production  from  the  proper  custody,  and  no 
statute  existi)  which  renders  its  contents  provable  by  means  of  a  copy,  any  copy 
thereof,  or  extract  therefrom,  shall  be  admissible  in  evidence  in  any  court  of  justice 
or  before  any  person,  novr  or  hereafter,  having  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence ;  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  be  signed  and  certified  as  a 
true  copy  or  extract  by  the  officer  to  whose  custody  the  original  is  intrusted,  and 
which  officer  is  hereby  required  to  furnish  such  certified  copy  or  extract  to  any  per- 
son applying  at  a  reasonable  time  for  the  same,  upon  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  fourpence  for  every  folio  of  ninety  words." 

By  s.  15,  "  If  any  officer  authorized  or  required  by  this  act  to  furnish  any  certified 
copies  or  extracts,  shall  wilfully  certify  any  document  as  being  a  true  copy  or  extract, 
knowing  the  same  is  not  a  true  copy  or  extract,  as  the  case  may  be,  he  shall  be  guilty 
of  a  misdemeanor,  and  be  liable  upon  conviction  to  imprisonment  for  any  term  not 
exceeding  eighteen  months." 

By  s.  16,  "Every  court,  judge,  justice,  officer,  commissioner,  arbitrator,  or  other 
person,  now  or  hereafter  having  by  law,  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence,  is  hereby  empowered  to  administer  an  oath  to  all  such 
witnesses  as  are  legally  called  before  them  respectively." 

By  s.  17,  "  If  any  person  shall  forge  the  seal,  stamp,  or  signature  of  any  document 
in  this  act  mentioned  or  referred  to,  or  shall  tender  in  evidence  any  such  document 
with  a  false  or  counterfeit  seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be 
false  or  counterfeit,  he  shall  be  guilty  of  felony,  and  shall  upon  conviction  be  liable 
to  transportation  for  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  three 
years,  nor  less  than  one  year  with  hard  labor,  and  whenever  any  such  document  shall 
have  been  admitted  in  evidence  by  virtue  of  this  act,  the  court  or  the  person  who 
shall  have  admitted  the  same  may,  at  the  request  of  any  party  against  whom  the 
same  is  so  admitted  in  evidence,  direct  that  the  same  shall  be  impounded  and  be  kept 
in  the  custody  of  some  officer  of  the  court,  or  other  proper  person,  for  such  period, 
and  subject  to  such  conditions  as  the  said  court  or  person  shall  see  meet ;  and  every 
person  who  shall  be  charged  with  *committing  any  felony  under  this  act,  or  [*154] 
under  the  act  8  &  9  Vict.  c.  113,  may  be  dealt  with,  indicted,  tried,  and  if  con- 
victed, sentenced,  and  his  offence  may  be  laid  and  charged  to  have  been  committed 
in  the  county,  district,  or  place  in  which  he  shall  be  apprehended  or  be  in  custody; 
and  every  accessory,  before  or  after  the  fact,  to  any  such  offence,  may  be  dealt  with, 
indicted,  tried,  and  if  convicted,  sentenced,  and  his  offence  laid  and  charged  to  have 
been  committed  in  any  county,  district,  or  place  in  which  the  principal  offender  may 
be  tried." 

14  &  15  Vict.  c.  100.]  Sect.  22  of  this  statute  enacts  that  "  A  certificate  contain- 
ing the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment  and 
trial  for  any  felony  or  misdemeanor,  purporting  to  be  signed  by  the  clerk  of  the  court 
or  other  officer  having  the  custody  of  the  records  of  the  court  where  such  indictment 
was  tried,  or  by  the  deputy  of  such  clerk  or  other  officer  (for  which  certificate  a  fee 
of  6s.  8(f.,  and  no  more,  shall  be  demanded  or  taken),  shall  upon  the  trial  of  any  in- 
dictment for  perjury,  or  subornation  of  perjury,  be  sufficient  evidence  of  the  trial  of 
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such  indictment  for  felony  or  misdemeanor,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the  same." 

Proof  of  acts  of  Parliament,  &c.]  The  courts  will  take  notice  of  public  acts  of 
Parliament,  without  their  being  specially  proved  ;  but  previously  to  the  8  &  9  Viot. 
c.  113,  private  acts  of  Parliament  must  have  been  proved  by  a  copy  examined  with 
the  Parliament  roll,  B.  N.  P.  225,  unless  the  mode  of  proof  were  provided  for  by  the 
act.  Where  there  was  a  clause  in  the  act,  declaring  that  it  should  be  taken  to  be  a 
public  act,  and  should  be  taken  notice  of  as  such  by  all  judges,  &e.,  without  being 
specially  pleaded,  it  was  not  necessary  to  prove  a  copy  examined  with  a  roll,  or  a  copy 
printed  by  the  king's  printer,  but  it  stood  upon  the  same  footing  as  a  public  act. 
Beaumont  v.  Mountain,  10  Bingh.  401 :  25  E.  C.  L.  R. ;  Woodward  v.  Cotton,  4 
Tyr.  689 ;  1  C,  M.  &  R.  44  ;  see  also  Porman  v.  Dawes,  Carr.  &  M.  127  :  41  E. 
C.  L.  R.  If  for  other  purposes,  however,  as  with  regard  to  the  recital  of  facts  con- 
tained in  it,  such  a  clause  did  not  give  the  statute  the  effect  of  a  public  act.  Brett  v. 
Beales,  Moo.  &  M.  421  :  22  E.  C.  L.  R. 

Every  act  of  Parliament  is  now  deemed  to  be  a  public  act,  and  is  to  be  judicially 
noticed  as  such,  unless  the  contrary  be  expressly  declared.   13  &  14  Vict.  c.  21,  s.  7. 

By  the  41  Geo.  3,  c.  90,  s.  9,  the  statutes  of  England  and  (since  the  union  with 
Scotland)  of  Great  Britain,  printed  by  the  king's  printer,  shall  be  received  as  con- 
clusive evidence  of  the  statutes  enacted  prior  to  the  union  of  Great  Britain  and  Ire- 
land, in  any  court  of  civil  or  criminal  jurisdiction  in  Ireland  ;  and  in  like  manner 
the  copy  of  the  statutes  of  the  kingdom  of  Ireland,  made  in  the  Parliament  of  the 
same,  printed  by  the  king's  printer,  shall  be  received  as  conclusive  evidence  of  the 
statutes  enacted  by  the  Parliament  of  Ireland  prior  to  the  union  of  Great  Britain  and 
Ireland,  in  any  court  of  civil  or  criminal  jurisdiction  in  Great  Britain. 

Formerly  the  journals  of  the  Lords  and  Commons  must  have  been  proved  by  ex- 
amined copies.  R.  v.  Lord  Melville,  24  How.  St.  Tr.  683  ;  R.  v.  Lord  G.  Gordon, 

2  DoukI.  593  ;  but  now  see  8  &  9  Vict.  c.  113,  ante,  p.  150. 

r*155]  Proof  of  records.]  A  record  is  not  complete  until  delivered  into  *court  in 
parchment.  Thus  the  minutes  made  by  the  clerk  of  the  peace  at  sessions,  in  his 
minute-book,  are  neither  a  record  nor  in  the  nature  of  a  record  so  as  to  be  admissible 
in  evidence  as  proof  of  the  names  of  the  justices  in  attendance.  R.  v.  Bellamy,  Ry. 
&  Moo.  172  :  21  E.  C.  L.  R.  And  where  to  prove  an  indictment  for  felony  found 
by  the  grand  jury,  the  indictment  itself  (which  was  in  another  court)  indorsed  "a 
true  bill,"  was  produced  by  the  clerk  of  the  peace,  together  with  the  minute-book  of 
the  proceedings  of  the  sessions  at  which  the  indictment  was  found,  the  Court  of 
King's  Bench  held,  that  in  order  to  prove  the  indictment  it  was  necessary  to  have 
the  record  regularly  drawn  up,  and  that  it  should  be  proved  by  an  examined  copy. 
R.  V.  Smith,'8  B.  &  C.  341 :  15  E.  C.  L.  R. ;  Cooke  v.   Maxwell,  2  Stark.   183  : 

3  E.  C.  L.  R.  So  an  allegation  that  the  grand  jury  at  sessions  found  a  true  bill,  is 
not  proved  by  the  production  of  the  bill  itself  with  an  indorsement  upon  it,  but  a 
record,  regularly  made  up,  must  be  produced.  Porter  v.  Cooper,  6  C.  &  P.  354  :  25 
E.  C.  L.  R.  ;  4  Tyr.  456 ;  1  C,  M.  &  R.  388,  S.  C.  So  it  has  been  ruled  on  an 
indictment  for  perjury,  that  in  order  to  prove  that  an  appeal  came  on  to  be  heard  at 
sessions,  it  must  be  shown  that  a  record  was  regularly  made  upon  parchment.  R.  v. 
Ward,  6  C.  &  P.  366;  and  see  Reg.  v.  The  Inhabitants  of  Pembridge,  Carr.  &  M. 
157  :  41  E.  C.  L.  R.  But  where  the  object  of  the  evidence  was  merely  to  prove  the 
fact  of  a  former  trial,  it  was  held  on  an  indictment  for  perjury  committed  at  such  trial 
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that  the  production  by  the  officer  of  the  court,  of  the  caption,  the  indictment  with  the 
indorsement  of  the  prisoner's  plea,  the  verdict  and  the  sentence  of  the  court  upon  it, 
was  sufficient,  without  the  production  of  the  record,  or  a  certificate  of  the  same,  under 
13  &  14  Vict.  c.  99,  s  3.  R.  v.  Newman,  2  Den.  C.  C.  R.  390 ;  S.  C.  21  L.  J.  M. 
C.  75.  So  a  judgment  on  paper  signed  by  the  master  is  not  evidence,  for  it  is  not 
yet  become  permanent.  B.  N.  P.  228  ;  Grodefroy  v.  Jay,  1  M.  &  P.  236 ;  3  C.  & 
P.  192  :  11  E.  C.  L.  R  ;  S.  C.  In  one  case  the  minutes  of  the  Lord  Mayor's  Court 
of  London  were  allowed  to  be  read  as  evidence  of  the  proceedings  there,  the  court 
assigning  as  a  reason  for  not  insisting  rigidly  upon  the  record  being  made  up,  that  it 
was'an  inferior  jurisdiction.  Fisher  v.  Lane,  2  W.  Bl.  834;  8  B.  &  C.  342  :  15  E. 
C  L.  R.(l) 

The  mode  of  examination  usually  adopted  is,  for  the  person  who  is  afterwards  to 
prove  it,  to  examine  the  copy  while  another  person  reads  the  original,  and  this  has 
been  held  sufficient.  Reid  v.  Margison,  1  Camp.  469 ;  Gyles  v.  Hill,  Id.  471  (n). 
It  must  appear  that  the  original  came  from  the  proper  place  of  deposit,  or  out  of  the 
hands  of  the  officer  in  whose  custody  the  records  are  kept.  Adamthwaite  v.  Synge, 
1  Stark.  183:  2  E.  C.  L.  R.;  4  Campb.  572,  S.  C. 

Where  a  record  is  lost,  an  old  copy  has  been  allowed  to  be  given  in  evidence, 
without  proof  of  its  being  a  true  copy.  Anon.  1  Ventr.  256 ;  B.  N.  P.  228. 

With  respect  to  the  proof  of  records  before  courts  of  criminal  justice,  as  where  a 
prisoner  pleads  autrefois  acquit  to  an  indictment,  he  may  remove  the  record  by 
certiorari  into  chancery,  and  have  it  exemplified ;  but  it  seems  to  be  the  usual  prac- 
tice for  the  clerk  of  assize  or  clerk  of  the  peace  to  make  up  the  record  without  writ, 
or  to  attend  with  it  at  the  trial.  2  Russ.  by  Grea.  806  (n) ;  1  Phill.  Ev.  141,  9th  ed. 

Proof  by  office  copies,  and  copies  hy  authorized  officers,  cfcc]  An  office  copy  is 
not  evidence  of  the  original,  if  the  latter  be  in  another  court.  Thus  office  copies  of 
depositions  in  chancery  are  evidence  in  *chancery,  but  not  at  common  law,  [*156] 
without  examination  with  the  roll.  B.  N.  P.  229;  5  M.  &  S.  38.  In  a  court  of 
common  law,  an  office  copy  has  been  held  sufficient  in  the  same  court,  and  in  the 
same  cause.  Dean  v.  Fulford,  2  Burr.  1179.  And  so  it  seems  that  an  issue  out  of 
chancery  may  be  considered  as  a  proceeding  in  that  court,  and  an  office  copy  would 
probably  be  held  evidence  there.  See  Highfield  v.  Peake,  Moo.  &  Mai.  Ill :  22  E. 
C.  L.  R.  There  appears  to  be  no  reason  for  distinguishing  between  the  effect  of 
office  copies  in  different  causes  in  the  same  court,  the  principle  of  the  admissibility 
being,  that  the  court  will  give  credit  to  the  acts  of  its  own  officers ;  and  accordingly 
it  was  held  in  one  case,  that  an  office  copy  made  in  another  cause  in  the  same  court, 
was  admissible.  Wightwick  v.  Banks,  Forrest,  154. 

Where  there  is  a  known  officer,  whose  duty  it  is  to  deliver  out  copies  which  form 

(1)  The  exemplification  of  the  judgment  of  a  court  of  another  State,  to  be  admissible  under  the 
Act  of  Congress,  26  May,  1790,  must  be  attested  by  the  clerli  under  the  seal  of  the  court,  with  the 
certificate  of  the  presiding  judge  that  the  attestation  of  the  clerk  is  in  due  form.  Wilburn  v.  Hall, 
16  ]yiissouri,  168  :  Ducommnn  v.  Hysinger,  14  Illinois,  249  ;  Thompson  v.  Manson,  1  California. 
428  ;  Stewart  v.  Gray,  1  Hemp.  94  ;  Trigg  v.  Conway,  1  Hemp.  538 ;  The  State  v.  Hinehmau,  X 
Casey,  479  ;  Case  v.  McGee.  8  Maryland,  9  ;  Schoonmaber  v.  Lloyd,  9  Richardson's  Law,  17.3  ; 
Tappan  v.  Norvell,  3  Sneed,  570  ;  Ordway  v.  Conroe,  4  Wise.  45  ;  Draggoo  v.  Graham,  9  Indiana, 
212;  Washabaugh  v.  Entriken,  10  Casey,  74;  Orman  v.  Neville,  14  Louisiana,  392;  Norwood  v. 
Cobb,  20  Texas,  588;  Spencer  v.  Langden,  21  Illinois,  192. 

Whenever  it  is  the  practice  of  the  clerks  to  extend  the  judgments  of  the  courts  from  the  minutes 
and  papers  on  file,  the  record  thus  extended  is  deemed  by  the  court  the  original  record  ;  and  no 
question  will  be  allowed  to  be  incident.illy  made,  in  relation  either  to  the  existence  or  the  form  of 
such  record,  when  a  copy  duly  authenticated  is  produced  in  proof.  Willard  v  Harvey,  4  Foster,  344. 

Writing  done  with  a  pencil  is  not  admi.'ssible  in  public  records,  nor  in  papers  drawn  to  be  used  in 
legal  proceedings  which  must  become  public  records.  Meseroe  v.  Hicks,  4  Foster,  295. 
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part  of  the  title  of  the  parties  receiving;  them,  and  whose  duty  is  not  performed  till 
the  copy  is  delivered,  as  in  the  case  of  the  chirograph  of  a  fine,  and  the  enrolment  of 
a  deed,  such  copies  are  evidence,  without  proof  of  examination  with  the  originals. 
See  Appleton  v.  Lord  Braybrooke,  6  M.  &  S.  37. 

By  the  5  &  6  Win.  4,  c.  82,  the  offices  of  chirographer,  &c.,  are  abolished,  but 
the  copies,  &c.,  made  by  the  officer  of  the  C,  P.  now  substituted,  are  by  sect.  4  made 
as  available  in  evidence  as  they  would  by  law  have  been,  if  made  by  the  former 
officers. 

The  certificate  of  the  enrolment  of  a  deed  pursuant  to  the  statute  is  a  record  and 
cannot  be  averred  against..  R.  v.  Hopper,  3  Price,  495.  A  copy  of  a  judgment 
purporting  to  be  examined  by  the  clerk  of  the  treasury  (who  is  not  intrusted  to  make 
copies),  is  not  admissible  without  proof  of  examination  with  the  original.  B.  N.  P. 
229.  A  judge's  order  may  be  proved  by  the  production  of  the  order  itself,  or  by  an 
office  copy  of  the  rule  by  which  it  has  been  made  a  rule  of  court.  Hill  v.  Halford,  4 
Campb.  17.  Office  copies  of  rules  of  court  being  made  out  by  officers  of  the  court 
in  the  execution  of  their  duty,  are  sufficient  evidence  without  being  proved  to  have 
been  examined.  Selby  v.  Harris,  1  Ld.  Raym.  745 ;  Duncan  v.  Scott,  1  Campb.  102. 
And  printed  coipies  of  the  rules  of  a  court  for  the  direction  of  its  officers,  printed  by 
the  direction  of  the  court,  are  evidence  without  examination  with  the  original.  Dance 
V.  Robson,  Moo.  &  M.  294.  Copies  of  records,  in  the  custody  of  the  master  of  the 
rolls,  under  the  1  &  2  Vict.  c.  94,  purporting  to  be  sealed  and  stamped  with  the 
seal  of  the  record  office,  are,  by  s.  13,  made  evidence  without  further  proof.  As  to 
the  rejection  of  copies  of  accounts  returned  by  the  Supreme  Court  at  Madras  to  the 
Q.  B.,  see  Reg.  v.  Douglas,  1  C.  &  K.  670.  As  to  office  copies  being  rejected  for 
containing  abbreviations,  see  Reg.  v.  Christian,  Carr.  &  M.  388  :  41  E.  C.  L.  R. 

Proof  of  mquisitiojis.]  Inquisitions  ^os<  .mortem  and  other  private  offices  cannot 
be  read  in  evidence  without  proof  of  the  commission  upon  which  they  are  founded, 
unless,  as  it  seems,  the  inquisition  be  old  (Vin.  Ab.  Ev.  A.  b.  42);  but  in  cases  of 
more  general  concern,  as  the  minister's  return  to  the  commission  in  Henry  the 
Eighth's  time  to  inquire  into  the  value  of  livings,  the  commission  is  a  thing  of  such 
public  notoriety  that  it  requires  no  proof  Per  Hardw.  C.,in  Sir  H.  Smithson's  Case, 
B.  N.  P.  228.  An  ancient  extent  of  crown  lands,  found  in  the  proper  office,  and 
purporting  to  have  been  taken  by  a  steward  of  the  king's  lands,  and  following  the 
directions  of  the  statute  4  Ed.  1,  will  be  presumed  to  have  been  taken  under  a  com- 
[*157]  potent ''authority,  though  the  commission  cannot  be  found.  Rowe  v.  Brenton, 
8  B.  &  C.  747  :  15  E.  C.  L.  R. 

Proof  of  verdicts.}  The  mode  of  proving  a  verdict  depends  upon  the  purpose  for 
which  it  is  produced. (1)  Where  it  is  offijred  in  evidence,  merely  to  prove  that  such 
a  cause  came  on  for  trial,  the  postea  with  the  verdict  indorsed  is  sufficient.  Pitton  v. 
Walker,  1  Str.  162.  So  it  is  sufficient  to  introduce  an  account  of  what  a  witness, 
who  is  since  dead,  swore  at  a  trial.  Per  Pratt,  C.  J.,  Id.  go  upon  an  indictment'  for 
perjury,  committed  by  a  witness  in  a  cause,  the  postea,  with  a  minute  by  the  officer, 
of  the  verdict  having  been  given,  is  sufficient  to  prove  that  the  cause  came  on  for  trial. 
R.  V.  Browne,  Moo.  &  M.  315  :  22  E.  C.  L.  R.     But  without  such  minute,  the  nisi 

(1)  Eidgely  et  al.  f.  Spencer,  2  Binn.  70  ;  Richardson's  Lessee  t.  Parsons,  ]  Har.  &  J.  253  ;  Green 
T.  Stone,  Ibid.  405  ;  Mahony  v.  Ashton,  4  Har.  &  McHen.  295  ;  Rugan  v.  Kennedy.  1  Overton,  94  ; 
Donaldsoav.  Jade,  4  Bibb,  60;  Hinch  v.  Carratt,  1  Const.  Rep.  471 ;  Fetter  v.  MuUiner,  2  Johns, 
181. 
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prius  record  is  do  evidence  of  the  case  having  come  on  for  trial.  Per  Lord  Tenterden, 
Id.  In  London  and  Westminster,  it  is  not  the  practice  for  the  officer  to  indorse  the 
postea  itself  as  in  the  country,  but  the  minute  is  indorsed  on  the  jury  panel.  Id. 

But  where  it  is  necessary  to  prove  not  merely  that  a  trial  was  had,  but  that  a  verdict 
was  given,  it  must  be  shown  that  the  verdict  has  been  entered  upon  the  record,  and 
that  judgment  thereupon  has  also  been  entered  on  record,  for  otherwise  it  would  not 
appear  that  the  verdict  had  not  been  set  aside  or  judgment  arrested.  Fisher  v.  Kit- 
ohenham,  Willes,  368;  Pitton  v.  Walker,  1  Str.  162  ;  B.  N.  P.  243.  In  one  case, 
indeed,  Abbott,  J.,  admitted  the  posieft  as  evidence  of  the  amount  recovered  by  the 
verdict :  Foster  v.  Compton,  2  Stark.  364 ;  and  Lord  Kenyon  also  ruled  that  it  was 
sufficient  proof  to  support  a  plea  of  set-off  to  the  extent  of  the  verdict :  Garland  v. 
Schoones,  2  Esp.  648 ;  but  these  decisions  appear  to  be  questionable.  An  allegation 
in  an  indictment  for  perjury  that  judgment  was  "  entered  up"  in  an  action,  is  proved 
by  the  production  of  the  book  from  the  judgment  office,  in  which  the  incipitur  is 
entered.  R.  v.  Gordon,  Carr.  &  M.  410  :  41  E.  C.  L.  E.  Where  an  indictment  for 
perjury  against  A.  alleged  that  B.  was  convicted  on  an  indictment  for  perjury, 
upon  the  trial  of  which  the  perjury  in  question  was  alleged  to  have  been  committed, 
and  it  appeared  by  the  record,  when  produced,  that  B.  had  been  convicted,  but  the 
judgment  against  him  had  been  reversed  upon  error,  after  the  finding  of  the  present 
indictment;  it  was  held  that  the  record  produced  supported  the  indictment.  R.  v. 
Meek,  9  C.  &  P.  513  :  38  E.  C.  L.  R.  Where  a  writ  is  only  inducement  to  the 
action,  the  taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because,  possibly, 
it  might  not  be  returned,  and  then  it  is  no  record ;  but  where  the  writ  itself  is  the 
gist  of  the  action,  a  copy  of  the  writ  on  record  must  be  proved  in  the  same  manner  as 
any  other  record.  B.  N.  P.  234. 

Proof  of  affidavits  maJe  in  causes.J  In  what  manner  an  affidavit  filed  in  the 
course  of  a  cause  is  to  be  proved,  does  not  appear  to  be  well  settled.  In  an  action  for 
a  malicious  prosecution,  an  examined  jsopy  had  been  admitted.  Crook  v.  Bowling,  3 
Dougl.  72,  but  see  Rees  v.  Bowen,  McCl.  &  Y.  383.  A  distinction  had  been  taken 
between  cases  where  the  copy  is  required  to  be  proved  in  a  civil  suit,  and  where  it 
forms  the  foundation  of  a  criminal  proceeding,  as  upon  an  indictment  for  perjury. 
In  R.  V.  James,  1  Show.  327 ;  Garth.  220,  S.  C,  the  defendant  was  convicted  of 
perjury  upon  proof  of  a  copy  of  an  affidavit ;  it  was  urged  that  it  was  only  a  copy,  and 
that  *there  was  no  proof  that  it  had  been  made  by  the  defendant;  but  it  [*158] 
appearing  that  it  had  been  made  use  of  by  the  defendant  in  the  course  of  the  cause, 
the  court  held  it  sufficient.  This  case  was,  however,  doubted  in  Crook  v.  Dowling, 
3  Dougl.  77 :  26  E.  C.  L.  R.,  where  Lord  Mansfield  said  that  on  indictments  for 
perjury  he  thought  the  original  should  be  produced.  Buller,  J.,  also  observed  that 
wherever  identity  is  in  question,  the  original  must  be  produced.  Id.  77.  The  same 
rule  is  laid  down  with  regard  to  the  proof  of  answers  in  chancery  upon  indictments 
for  perjury.  Vide  infra.  It  may  be  doubted  how  far  the  distinction  in  question  has 
any  foundation  in  principle,  the  rules  of  evidence  with  regard  to  the  proof  of  docu- 
ments being  the  same  in  civil  and  in  criminal  cases,  and  the  consequences  of  the  evi- 
dence not  being  a  correct  test  of  the  nature  of  the  evidence. 

Proof  of  proceedings  in  equity. '\  A  bill  or  answer  in  chancery,  when  produced  in 
evidence  for  the  purpose  of  showing  that  such  proceedings  have  taken  place,  or  for 
the  purpose  of  proving  the  admissions  made  by  the  defendant  in  his  answer,  may  be 
proved  either  by  production  of  the  original  bill  or  answer,  or  by  an  examined  copy, 
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with  evidence  of  the  identity  of  the  parties.  Hennell  v.  Lyon,  1  B.  &  A.  182  ;  Ewer 
V.  Ambrose,  4  B.  &  C.  25 :  10  E.  C.  L.  E.  But  a  distinction  is  taken  where  the 
answer  is  oifered  in  evidence  in  a  criminal  proceeding,  as  upon  an  indictment  for 
perjury,  in  which  case  it  has  been  said  to  be  necessary,  that  the  answer  itself  should 
be  produced,  and  positive  proof  given  by  a  witness  acquainted  with  him,  that  the 
defendant  was  sworn  to  it.  Chambers  v.  Robinson,  B.  N.  P.  239 ;  Lady  Dartmouth 
V.  Roberts,  16  East,  340.  In  order  to  prove  that  the  answer  was  sworn  by  the  de- 
fendant, it  is  sufficient  to  prove  his  signature  to  it,  and  that  of  the  master  in  chancery 
before  whom  it  purports  to  be  sworn.  R.  v.  Benson,  2  Camp.  508;  R.  v.  Morris,  B. 
N.  P.  239;  2  Burr.  1189,  S.  0. 

A  decree  in  chancery  may  be  proved  by  an  exemplification,  or  by  an  examined 
copy,  or  by  a  d-ecretal  order  in  paper,  with  proof  of  the  bill  and  answer,  or  without 
such  proof,  if  the  bill  and  answer  be  recited  in  the  decretal  order.  B.  N.  P.  244 ; 
Com.  Dig.  Testm.  (C.  1).  "With  regard  to  the  proof  of  the  previous  proceedings,  the 
correct  rule  appears  to  be,  that  where  a  party  intends  to  avail  himself  of  the  contents 
of  a  decree,  and  not  merely  to  prove  an  extrinsic  collateral  fact  (as  that  a  decree  wns 
made  by  the  court),  he  ought  regularly  to  give  in  evidence  the  proceedings  on  which 
the  decree  is  founded.  Phill.  Ev.  619,  8th  ed.  See  Blower  v.  Hollis,  3  Tyr.  351  ; 
1  C.  &  M.  393. 

As  to  the  admissibility  of  decrees  in  equity,  see  6  M.  &  W.  234. 

Proof  of  depositions.]  The  depositions  of  witnesses  who  are  since  dead,  may, 
when  admissible,  be  proved  by  the  judge's  notes,  or  by  notes  taken  by  any  other 
person  who  can  swear  to  their  accuracy,  or  the  former  evidence  may  be  proved  by  any 
person  who  will  swear  from  his  memory  to  its  having  been  given.  Per  Mansfield,  C. 
J  ,  Mayor  of  Doncaster  v.  Day,  3  Taunt.  262. 

Where  depositions  in  chancery  are  offered  in  evidence,  merely  for  the  purpose  of 
proving  a  fact  admitted  in  them,  or  of  contradicting  a  witness,  it  is  not  necessary  to 
give  evidence  of  the  bill  and  answer.  But  ijhere  it  is  necessary  to  show  that  they 
were  made  in  the  course  of  a  judicial  proceeding,  as  upon  an  indictment  for  perjury 
[*159]  in  the  *deponent,  proof  of  the  bill  and  answer  will  be  required.  But  the 
judge  only  is  to  look  at  them  for  the  purpose  of  determining  whether  the  depositions 
sought  to  be  put  in  are  evidence.  Chappell  v.  Purday,  14  M.  &  W.  303.  Where  the 
suit  is  so  ancient  that  no  bill  or  answer  can  be  found,  the  depositions  may  be  read 
without  proof  of  them.  Depositions  taken  by  command  of  Queen  Elizabeth  upon 
petition  without  bill  and  answer,  were  upon  a  solemn  hearing  in  chancery  allowed  to 
be  read.  Lord  Hunsdon  v.  Lady  Arundell,  Hobb.  112,  B.  N.  P.  240.  So  deposi- 
tions taken  in  1686  were  allowed  to  be  read  without  such  proof:  Byam  v.  Booth,  2 
Price,  234 ;  and  answers  to  old  interrogatories  were  searched  for  and  not  found. 
Rowe  V.  Brenton,  8  B  &  C.  765  :  15  E.  C.  L.  R.  But,  in  general,  depositions  taken 
upon  interrogatories  under  a  commission  cannot  be  read  without  proof  of  the  commis- 
sion. Bayley  v.  Wylie,  6  Esp.  85. 

Proof  of  proceedings  in  hanlcrvpfcy.]  Formerly  proceedings  on  commissions  of 
bankrupt  were  proved,  either  by  producing  the  proceedings  themselves  duly  enrolled 
(6  Geo.  4,  c.  16,  s.  96),  or  where  the  original  instrument  was  filed  in  the  office,  or 
was  officially  in  the  custody  of  the  secretary  of  the  Lord  Chancellor,  by  copies  duly 
signed  and  attested.  (6  Geo.  4,  o.  16,  s.  97.)  Now,  by  the  24  &  25  Vict.  c.  134, 
s.  203,  "any  petition  for  adjudication  or  arrangement,  adjudication  of  bankruptcy, 
assignment,  appointment  of  official  or  creditors'  assignee,  certificate,  deposition,  or 
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other  proceeding  or  order  in  bankruptcy,  or  under  any  of  the  provisions  of  this  act, 
appearing  to  be  sealed  with  the  seal  of  any  court  under  this  act,  or  any  writing  pur- 
porting to  be  a  copy  of  any  such  document,  and  purporting  to  be  so  sealed,  shall  at 
all  times,  and  on  behalf  of  all  persons,  and  whether  for  the  purposes  of  this  act  or 
otherwise,  be  admitted  in  all  courts  whatever  as  evidence  of  such  documents  respec- 
tively, and  of  such  proceedings  and  orders  having  respectively  taken  place,  or  been 
made,  and  be  deemed  respectively  records  of  such  court  without  any  further  proof 
thereof;  and  no  such  document  or  copy  shall  be  receivable  as  evidence  unless  the 
same  appear  to  be  so  sealed,  except  where  otherwise  specially  provided."  The  only 
important  documents  not  requiring  a  seal  under  this  section  are  copies  of  declarations 
of  insolvency  and  of  minutes  of  resolutions  where  arrangements  have  been  made  be- 
tween debtors  and  their  creditors  under  the  control  of  the  court;  and  provided  these 
documents  respectively  purport  to  be  certified  by  the  chief  registrar  of  the  court  of 
bankruptcy,  or  any  of  his  clerks,  as  true  copies,  they  are  receivable  as  evidence  of 
such  declarations  or  minutes  of  resolutions  having  been  filed  in  the  office  of  the  Chief 
Kegistrar.  (15  &  16  Vict.  c.  77,  ss.  2,  6.)  If  the  declaration  of  insolvency  has 
been  filed,  as  it  may  be  in  a  country  district,  a  copy  purporting  to  be  certified  by  the 
registrar  of  the  district  is  now  receivable  as  evidence  by  virtue  of  the  Bankruptcy 
Act,  1854  (17  &  18  Vict.  c.  119,  ss.  16,  17,  19).  Taylor,  Ev.  1198,  2d  edit. 

Proof  of  proceedings  of  the  insolvent  covrts.']  By  the  1  &  2  Vict.  c.  110,  s.  46,  a 
copy  of  the  order  of  assignment  of  the  insolvent's  property  to  the  provisional  as.signee, 
and  of  the  appointment  of  the  assignees  of  the  estate  and  effects,  made  upon  parch- 
ment, purporting  to  have  the  certificate  of  the  provisional  assignee,  or  his  deputy 
*appointed  for  that  purpose,  indorsed  upon  it,  and  sealed  with  the  seal  of  the  [*160] 
court,  is  evidence  of  such  order  and  appointment  and  of  the  title  of  the  assignees  in  all 
courts  and  places. 

By  s.  105,  a  copy  of  the  petition,  schedule,  order  of  adjudication,  and  other  orders 
and  proceedings  purporting  to  be  signed  by  the  officer  having  the  custody  of  them, 
or  his  deputy,  certifying  the  same  to  be  a  true  copy,  and  sealed  with  the  seal  of  the 
court,  is  admissible  in  evidence  in  the  same  manner.  And  by  the  5  &  6  Vict.  c.  116, 
s.  11,  the  like  evidence  of  the  appointment  of  assignees  under  that  act  shall  be  re- 
ceived as  sufficient  to  prove  such  appointments  as  is  received  by  the  laws  now  in  force 
relating  to  bankrupts.  By  the  7  &  8  Vict.  c.  96,  s.  37,  a  petition  for  protection  from 
process,  and  any  proceeding  in  the  matter  of  it,  purporting  to  be  signed  by  a  com- 
missioner of  bankruptcy,  or  copies  thereof,  are  receivable  in  evidence  of  such  pro- 
ceedings having  taken  place.  By  s.  23  of  the  Small  Debts  Act,  8  &  9  Vict.  c.  127, 
the  provisions  of  this  act  are  made  applicable  to  the  latter  statute. 

The  provisions  of  the  foregoing  acts  do  not  take  away  the  right  to  produce  the 
original  proceedings  in  evidence.  Northam  v.  Latouche,  4  C.  &  P.  140  :  19  E.  C.  L. 
R. ;  see  also  Jackson  v.  Thompson,  2  Q.  B.  887 :  42  E.  C.  L.  R. ;  Doe  d.  Phillips 
V.  Evans,  Carr.  &  M.  450  :  41  E.  C.  L.  R. 

Proof  of  judgments  nnd  proceedings  of  inferior  courts.']  The  judgments  and  pro- 
ceedings of  inferior  courts,  not  of  record,  may  be  proved  by  the  minute-book  in  which 
the  proceedings  are  entered,  as  in  the  case  of  a  judgment  in  the  county  court. 
Chandler  v.  Roberts,  Peake,  Ev.  80,  5th  ed.  So  an  examined  copy  of  the  minutes 
will  be  sufficient.(l)   Per  Holt,  C.  J.,  Comb.  837;  12  Vin.  Ab.   Evid.  A.   pi.   26. 

(1)  Proceedings  in  civil  suits  before  justices  of  the  peace  are  within  the  rule,  and  sworn  copies  are 
evidence.  Welsh  v.  Crawford.  14  Serg.  &,  Rawle,  440. 

The  certificate  of  a  clerk  of  an  inferior  court,  in  relation  to  any  matter  pertaining  to  his  office,  is 
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If  the  proceedings  of  the  inferior  court  are  not  entered  in  the  books,  they  may  be 
proved  by  the  officer  of  the  court,  or  by  some  person  conversant  with  the  fact.  See 
Dyson  V.  Wood,  3  B.  &  C.  451,  453  :  10  E.  C.  L.  R. 

Proof  of  records  and  proceedings  in  county  courls.l  It  is  enacted  by  the  9  &  10 
Vict.  c.  95,  s.  Ill,  "  that  the  clerk  of  every  court  holden  under  this  act  shall  cause 
a  note  of  all  plaints  and  summonses,  and  of  all  orders  and  of  all  judgments  and  exe- 
cutions and  returns  thereto,  and  of  all  fines,  and  of  all  other  proceedings  of  the  court, 
to  be  fairly  entered  from  time  to  time  in  a  book  belonging  to  the  court,  which  shall 
be  kept  at  the  office  of  the  court ;  and  such  entries  in  the  said  book  or  a  copy  thereof 
bearing  the  seal  of  the  court,  and  purporting  to  be  signed  and  certified  as  a  true  copy 
by  the  clerk  of  the  court,  shall  at  all  times  be  admitted  in  all  courts  and  places  what- 
soever as  evidence  of  such  entries,  and  of  the  proceeding  referred  to  by  such  entry 
or  entries,  and  of  the  regularity  of  such  proceeding  without  any  further  proof." 
Under  this  section  it  has  been  decided  that  such  minutes  of  proceedings  cannot  be 
contradicted  by  the  evidence  of  the  judge.  Dews  v.  Ryley,  20  L.  J.  0.  P.  264. 
And  the  proceedings  of  the  county  court  can  be  proved  in  no  other  way.  R.  v.  Row- 
land, 1  P.  &  F.  72. 

Proof  of  prohates  and  letters  of  administration.']  The  probate  of  a  will  is  proved 
by  the  production  of  the  instrument  itself;  and  proof  of  the  seal  of  the  court  is  not 
necessary.  In  order  to  prove  the  title  of  the  executor  to  personal  property,  the  pro- 
[*161]  bate  must  be  given  in  "^evidence.  Pinney  v.  Pinney,  8  B.  &  C.  835  :  15  E. 
C.  L.  R.  When  the  probate  is  lost  it  is  not  the  practice  of  the  Ecclesiastical  Court 
to  grant  a  second  probate,  but  only  an  exemplification,  which  will  be  evidence  of  the 
proving  of  the  will.  Shepherd  v.  Shorthose,  1  Str.  412.  To  prove  the  probate  re- 
voked, an  entry  of  the  revocation  in  the  book  of  the  Prerogative  Court  is  good  evidence. 
R.  v.  Ramsbotham,  1  Leach,  30  (»),  3d  ed. 

Administration  is  proved  by  the  production  of  the  letters  of  administration  granted 
by  the  Ecclesiastical  Court.  Kempton  v.  Cross,  Rep.  Temp.  Hardw.  108,  B.  N.  P. 
246.  So  the  original  book  of  acts  of  that  court  directing  the  granting  of  Ihe  letters  is 
evidence.  B.  N.  P.  246.  And  an  examined  copy  of  such  act-book  is  also  evidence. 
Davis  V.  Williams,  13  East,  232. 

Proof  of  foreign  laws.]  The  written  law  of  a  foreign  state  must  be  proved  by  a 
copy  of  the  law  properly  authenticated.  Boehtlink  v.  Schneider,  5  Esp.  58  ;  Clegg  v. 
Levy,  3  Campb.  166.  It  does  not  seem  necessary  that  the  copy  should  have  been 
examined  with  the  original.  See  cases  post,  tit.  Bigamy.  The  unwritten  law  of  a 
foreign  state  (having  first  been  ascertained  to  be  part  of  the  unwritten  law  by 
witnesses  professionally  conversant  with  the  laws  of  the  state)  may  be  proved  by  the 
parol  evidence  of  witnesses  possessing  competent  legal  skill.  Millar  v.  Heinrick,  4 
Campb.  155.  The  witness  to  prove  a  foreign  law  must  be  a  person  peritus  virtute 
officii  or  virtute  professionis.  A  Roman  Catholic  bishop,  who  held  in  this  country 
the  office  of  a  coadjutor  to  a  vicar  apostolic,  and  as  such  was  authorized  to  decide  on 
cases  afi"ected  by  the  law  of  Rome,  was  therefore  held,  in  virtue  of  his  office,  to  be  a 
witness  admissible  to  prove  the  law  of  Rome  as  to  marriage.  Sussex  Peerage  Case, 
11  Cla.  &  Fin.  85  ;  1  C.  &  K.  213.     Such  a  witness  may  refer  to  foreign  law-books 

not  competent  evidence  unless  certified  under  his  hand  and  sen!  of  office,  if  there  be  one  ;  if  not,  then 
under  his  private  seal.  Thomasson  v.  Drishell,  13  Georgia,  253. 
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to  refresh  his  memory  or  to  correct  and  confirm  his  opinion,  but  the  law  itself  must 
be  taken  from  his  evidence. 

A  judgment  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign  court,  is  pre- 
sumed to  be  regular  and  agreeable  to  the  foreign  law,  until  the  contrary  is  shown. 
Alivon  V.  Purnival,  14  Tyr.  757 ;  ]  C,  M.  &  K.  277.(1) 

Proof  of  ptihlic  hooks  and  documents. '\  Wherever  the  contents  of  a  public  book 
or  document  are  admissible  in  evidence,  as  such,  examined  copies  are  likewise 
evidence,  as  in  the  case  of  registers  of  marriages,  deaths,  &e.  ;(2)  as  are  likewise 
certified  copies  under  the  14  &  15  Vict.  c.  99,  s.  14;  ante,  p.  153.  Thus,  an 
examined  copy  of  an  order  in  council  is  sufficient  without  the  production  of  the 
council  books  themselves.  Eyre  v.  Palsgrave,  2  Campb.  606.  So  copies  of  the 
transfer  books  of  the  East  India  Company:  Anon.  2  Dougl.  593  (n);  and  of  the 
Bank  of  England :  Marsh  v.  CoUnett,  1  Esp.  665 ;  Bretton  v.  Cope,  Peake,  N.  P.  C. 
30;  of  a  bank-note  filed  at  the  bank:  Mann  v.  Carey,  3  Salk.  155  ;  so  the  books  of 
commissioners  of  land-tax  :  King's  Case,  2  T  R.  234  ;  or  of  excise  :  Fuller  v.  Potch, 
Carth.  346  ;  or  of  a  poll-book  at  elections  :  Mead  v.  Robinson,  Willes,  424.  "In  one 
case  the  copy  of  an  agreement  contained  in  one  of  the  books  of  the  Bodleian  Librai-y 
(which  cannot  be  removed)  was  allowed  to  be  read  in  evidence.  Downes  v.  Moreman, 
Bunb.  189;  2  Gwill,  659.  The  books  of  the  King's  Bench  and  Fleet  prisons,  when 
they  are  admissible,  are  not  such  public  documents  that  a  copy  of  them  *raay  [*162] 
be  given  in  evidence,  for  they  are  not  kept  by  any  public  authority.  Salte  v.  Thomas, 
3  B.  &  P.  190. 

Corporation  books  may  be  given  in  evidence,  as  public  books,  when  they  have  been 
kept  as  such,  the  entries  having  been  made  by  the  proper  officer,  or  by  a  third  person, 
in  his  sickness  or  absence.  Mothersell's  Ca.«e,  1  Str.  93.  But  a  book  containing 
minutes  of  corporation  proceedings,  kept  by  a  person  not  a  member  of  the  corpora- 
tion, and  not  kept  as  a  public  book,  is  inadmissible.  Id.  An  examined  copy  of  a 
corporate  book  is  evidence. (3)  Brocas  v.  Mayor  of  London,  1  Str.  308;  Gwyn's 
Case,  ]  Str.  401.  It  is  not  settled  whether  the  attesting  witness  of  a  corporation 
deed  need  be  called.  Doe  v.  Chambers,  4  A.  &  E.  410;  31  E.  C.  L.  R.  ;  or  whether 
such  a  deed  proves  itself  after  thirty  years.  Rex  v.  Bathwick,  2  B.  &  Ad.  648  :  29  E. 

(1)  See  avte.,  p.  136,  n.  2. 

Reports  of  adjudged  cases  are  not  evidence  of  what  is  the  law  of  the  state  or  country  in  which  they 
are  pronounced.  The  written  law  of  foreign  countries  should  be  proved  by  the  law  itself  as  written, 
and  the  common  or  customary  or  unwritten  law,  by  witnesses  acquainted  with  the  law.  Gardner  v. 
Lewis,  7  Gill.  377. 

By  the  common,  law,  foreign  judgments  are  authenticated, — first,  by  an  exemplification  under  the 
great  seal  of  the  state ;  second,  by  a  copy  proved  to  be  a  true  copy  by  a  person  who  has  examined 
and  compared  it  with  the  original  ;  third,  by  a  certificate  of  the  ofiieer  authorized  by  law  to  give  a 
copy.     Steward  V.  Swanzy,  1  Cushman  (Miss.),  602. 

The  public  seal  of  a  State,  affixed  to  the  exemplification  of  a  law,  proves  itself.  Robinson  et  al.  v. 
Gilman,  20  Maine,  299. 

A  copy  of  the  laws  published  annually  by  the  authority  of  the  legislature,  is  evidence  of  the 
statutes  contained  in  it,  whether  they  be  public  or  private.  Gray  v.  The  Monongahela  Nav.  Co.,  2 
Watts  A  Serg.  166. 

The  written  laws  of  the  other  States  of  the  Union  cannot  be  proved  here  by  parol  evidence  But 
the  printed  statute-books  purporting  to  be  published  by  authority  are  prima  facie  evidence  here  of 
the  statutes  they  contain.     Comparit  v.  Jernigan  et  al.,  5  Blackf.  376. 

(2)  Official  books  and  papers  must  be  proved  by  producing  an  exemplified  copy  from  the  proper 
ofBce  ;  or  if  circumstances  require  that  the  originals  should  be  produced,  they  must  be  brou;;ht  from 
the  office  and  verified  by  the  officer  who  has  the  keeping  of  them,  or  his  clerk,  or  some  one  speciiilly 
authorized  by  him  for  that  purpose.  They  cannot  be  verified  by  one  who  has  no  connection  with 
the  office,  but  who  happens  to  know  them.     Hackenbury  v.  Carlisle,  1  Watts  &,  Serg.  383. 

(3)  Owing  T.  Speed,  5  Wheat.  420.  They  are  evidence  in  disputes  between  its  members,  but  not 
against  strangers.  Commonwealth  v.  Woelper  et  al.,  3  Serg.  &,  Rawle,  29  ;  Jackson  v.  Walsh,  3 
Johns.  226.  Must  be  kept  by  the  proper  officer.  Highlands  Turnpike  Co.  v.  McKeen,  10  Johns. 
154. 
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C.  L.  K.  Inspection  of  corporation  books  and  other  public  writings  is  granted  in 
civil  actions,  but  not  in  criminal  cases,  where  it  would  have  the  effect  of  making  a 
defendant  furnish  evidence  to  criminate  himself  K.  v.  Hejdon,  1  W.  Bl.  351 ;  R. 
V.  Purnell,  Id.  37;  1  WiUes,  239;  2  Str.  1210. 

Proof  of  public  registers  ]  Public  registers,  as  of  births,  marriages,  or  deaths,  are 
proved  either  by  the  production  of  the  register  itself  or  of  an  examined  copy.  B.  N. 
P.  247.  Parol  evidence  of  the  contents  of  a  register  has  been  admitted;  yet  the 
propriety  of  such  evidence,  says  Buller,  may  well  be  doubted,  because  it  is  not  the 
best  evidence  the  nature  of  the  case  is  capable  of  B.  N.  P.  217-  A  copy  of  a  record 
or  of  a  public  book  is  not,  in  fact,  secondary  evidence;  and  therefore  the  opinion  of 
Mr.  Justice  Buller  appears  to  be  correct.  A  register  is  only  one  mode  of  proof  of 
the  fact  which  it  records,  and  the  fact  may  be  proved  without  producing  the  register, 
by  the  evidence  of  persons  who  were  present.  Thus,  upon  an  indictment  for  bigamy, 
it  was  held  .sufficient  to  prove  the  marriage,  by  the  evidence  of  a  person  who  was 
present  at  it,  without  proving  the  registration,  license,  or  banns.(l)  R.  v.  Alison, 
Buss.  &  Ry.  109. 

In  proving  a  register,  some  evidence  of  the  identity  of  the  parties  must  be  given, 
as  by  proof  of  the  handwriting,  for  which  purpose  it  is  not  necessary  to  call  the  sub- 
scribing witnesses.  Per  Lord  Mansfield,  Birt  v.  Barlow,  1  Dougl.  174.  The  identity 
is  usually  established  by  calling  the  hiinister,  clerk,  or  some  other  person  who  was 
present  at  the  ceremony. 

In  R.  V.  Nash,  2  Den.  C.  C.  R.  493,  S.  C.  21  L.  J.  M.  C.  147,  upon  an  indict- 
ment for  forging  and  uttering  a  transfer  of  shares  in  a  railway  company,  it  was  held 
that  the  register  of  shareholders,  kept  under  the  8  &  9  Vict.  c.  16,  s.  9,  was  evidence 
to  prove  that  the  individual  was  a  shareholder  without  any  authentication  of  the  seal, 
and  that  in  order  to  sustain  the  indictment  it  was  unnecessary  to  give  further  proof 
that  such  an  individual  was  a  shareholder  of  the  company. 

By  the  52  Geo.  3,  c.  146  (which  is  still  in  force  tor  the  registration  of  births  and 
burials  by  clergymen  of  the  church  of  England),  it  is  provided  that  verified  copies 
shall  be  annually  sent  to  the  registrar  of  the  diocese.  It  seems  that  such  verified 
copies  being  public  documents,  are  evidence  as  well  as  the  originals,  and  may 
be  proved  by  examined  copies.  Per  Alderson,  B.,  Walker  v.  Beauehamp,  6  C.  &  P, 
552  :  25  E.  C.  L.  R.  But  it  is  otherwise  of  the  returns  enjoined  by  the  canons  of 
1603,  which  can  only  be  used  as  secondary  evidence.  S.  C.  By  the  6  &  7  Wm.  4, 
[*163]  c.  86,  s.  38,  for  registering  births,  marriages,  and  *deaths  in  England,  certi- 
fied copies  of  entries  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  office  of 
the  registrar-general,  shall  be  evidence  of  the  birth,  death,  or  marriage  to  which  they 
relate,  without  further  proof  of  such  entries.  By  the  3  &  4  Vict.  c.  92,  certain  non- 
parochial  registers  of  births,  marriages,  and  deaths,  transferred  to  the  general  register 
office,  or  certified  extracts  therefrom,  are  made  admissible  in  evidence;  but  in  crim- 
inal cases  the  original  registers  must  (by  s.  17)  be  produced.  And  see  further  as  to 
examined  and  certified  copies,  14  &  15  Viet.  c.  99,  s.  14  ;  ante,  p.  153. 

As  to  marriage  registers  in  Ireland,  see  the  7  &  8  Viet.  c.  81. 

For  the  act  amending  the  law  of  marriages,  see  post,  Bigamy. 

Froof  of  ancient  documents,  terriers,  &c.]  In  many  cases,  ancient  documents  are 
admitted  in  evidence  to  establish  facts  which,  had  they  been  recently  made,  they 

(1)  Lessee  of  Hynm  v.  Edwards,  1  Dall.  2;  Stoever  v.  Lessee  of  Whitman,  6  Binn.  416;  Jaoooks 
V.  Silliain,  2  Murphy,  47  ;  Huntley  v.  Comstock,  2  Root,  99;  Jackson  v.  Boneham,  15  Johns.  225; 
Sumner  v.  Sebee,  3  Greenl.  223. 
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would  not  have  been  allowed  to  prove.  These  documents  prove  themselves,  provided 
it  appear  that  they  are  produced  out  of  the  proper  custody.  The  proper  repository  of 
ecclesiastical  terriers  or.  maps  is  the  registry  of  the  bishop  or  archdeacon  of  the  dio- 
cese. Atkins  V.  Hatton,  2  Anst.  387;  Potts  v.  Durant,  3  Anst.  795.  On  an  issue  to 
try  the  boundaries  of  two  parishes,  an  old  terrier  or  map  of  their  limits,  drawn  in  an 
inartificial  manner,  brought  from  a  box  of  old  papers  relating  to  the  parish,  in  the 
possession  of  the  representatives  of  the  rector,  was  rejected,  not  being  signed  by  any 
person  bearing  a  public  character  or  ofiBoe  iu  the  parish.  Earl  v.  Lewis,  4  Esp.  3. 

So  also  with  regard  to  private  ancient  documents,  it  must  appear  that  they  came 
from  the  custody  of  some  person  connected  with  the  property.  Thus  where,  upon  an 
issue  to  try  a  right  of  common,  an  old  grant  to  a  priory,  brought  from  the  Cottonian 
MSS.  in  the  British  Museum,  was  offered  in  evidence,  it  was  rejected  by  Lawrence, 
J.,  the  possession  of  it  not  being  sufficiently  accounted  for,  .nor  connected  with  any 
one  who  had  an  interest  in  the  land.  Swinnerton  v.  Marquis  of  Stafford,  3  Taunt.  91. 
So  a  grant  to  the  Abbey  of  Glastonbury,  contained  in  an  ancient  MS.  deposited  in  the 
Bodleian  Library,  entitled  Secretum  Abbatis,  was  rejected  as  not  coming  from  the 
proper  repository.  Mitchell  v.  Rabbets,  cited  Id. ;  see  also  R.  v.  Barber,  1  C.  &  K. 
434:47  E.  C.  L.R. 

Proof  of  iedl&l\  Where  necessary,  a  seal  must  be  proved  by  some  one  acquainted 
with  it,  but  it  is  not  requisite  to  call  a  witness  who  saw  it  affixed.  Moises  v.  Thornton, 
8  T.  R.  307.  Some  seals,  as  that  of  London,  require  no  proof.  Doe  v.  Mason,  1  Esp.  53. 
So  the  seal  of  the  superior  ecclesiastical  courts,  and  other  superior  courts,  ante,  p.  15^. 
But  the  seal  of  a  foreign  court  must  be  shown  to  be  genuine.  Henry  v.  Adey,  3  East, 
'221.  So  of  the  Bank  of  England.  Semb.,  Doe  v.  Chambers,  4  A.  &  E.  410  :  31  E. 
C.  L.  R.  So  of  the  Apothecaries'  company. (1)  Chadwick  v.  Bunning,  R.  &  Moo.  306  : 
21  E.  C.  L.  R. 

.  For  the  provisions  of  the  8  &  9  Vict.  c.  113,  dispensing  with  proof  of  the  seals  of 
corporations,  joint  stock  or  other  companies,  further  extended  by  14  &  15  Vict.  c.  99, 
see  ante,  p.  150. 

Although  the  seal  need  not  be  shown  to  be  affixed  by  the  proper  person,  yet  the 
deed  may  be  invalidated  by  proof  of  the  seal  being  affixed  by  a  stranger,  or  without 
proper  authority.  Clark  v.  Imperial  Gas  Co.,  4  B.  &  Ad.  315  :  24  E.  C.  L.  R. 

*Proof  of  private,  documents — attesting  witness.^  The  execution  of  a  pri-  [*164] 
vate  document,  which  has  been  attested  by  a  witness  subscribing  it,  must  be  proved 
by  calling  that  witness,  although  the  document  may  not  be  such  as  by  law  is  required 
to  have  the  attestation  of  a  witness.(2)     Thus,  if  a  warrant  of  distress  has  been  at- 

(!)  The  seal  of  a  private  corporation  must  be  proved.  Den  v.  Vreelandt,  2  Halst.  352  ;  Leazure  v. 
Hiilegas,  7  Ser^.  &  Rawle,  313  ;  Foster  v.  Sbaw,  Ibid.  156  ;  Jackson  v.  Pratt,  10  Johns.  381. 

(2)   Upon  the  subject  of  proof  by  attesting  witnesses,  see  1  Stark,  on  Ev  ,  new  ed.,  320,  and  notes. 

In  order  to  prove  the  execution  of  a  paper  by  secondary  evidence,  it  is  only  necessary  for  the  party 
to  show  that  be  has  neglected  nothing  which  afforded  a  reasonable  hope  of  procuring  the  testimony 
of  the  subscribing  witness.  Conrad  v.  Farrow,  5  Watts,  536. 

The  absence  of  a  witness  from  the  State,  so  far  as  it  affects  the  admissibility  of  secondary  testi- 
mony, has  the  same  effect  as  his  death.  Allen  v.  Borghaus,  8  Watts,  77;  Teall  v.  Tan  Wyck,  10 
Barb.  Sup.  Ct.  376. 

When  there  is  other  proof  that  the  witness  is  dead  or  absent,  it  is  unnecessary  to  take  out  a  sub- 
poena.  Clark  V.  Boyd,  2  Ohio,  59. 

In  the  absence  of  the  instrumental  witness,  or  of  proof  of  the  handwriting  of  the  witnesses  and 
parties,  the  next  best  evidence  is  the  acknowledgment  of  the  parties.  Ringwood  v.  Bethlehem,  1 
Green,  221. 

The  confession  of  a  party  that  he  executed  a  paper,  has  been  held  not  to  be  secondary  to  proof  of 
handwriting.  Conrad  v.  Farrow,  5  Watts,  536. 

In  order  to  prove  an  attested  deed,  the  subscribing  witness  must  be  called,  if  within  the  reach  of 
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tested,  the  attesting  witness  must  be  produced.  Higgs  v.  Dixon,  2  Stark.  180 :  2  E. 
C.  L.  R. 

Proof  of  ■private,  dncumeiits — atfestinr;  witness — wJien  proof  waived.']  Where  the 
attesting  witness  is  dead:  Anon.  12  Mod.  607;  or  blind:  Wood  v.  Drury,  1  Lord 
Eaym.  734;  Pedley  v.  Paige,  1  Moo.  &  Eob.  258;  or  insane:  Currie  v.  Child,  3 
Campb.  283;  or  infamous  (but  now  see  the  6  &  7  Vict.  c.  85,  s.  1) :  Jones  v.  Mason, 
2  Str.  833 ;  or  absent  in  a  foreign  country,  or  not  amenable  to  the  process  of  the 
superior  courts  :  Prince  v.  Blackburn,  2  East,  252 ;  as  in  Ireland  :  Hodnett  v.  Fore- 
man, 1  Stark.  90;  or  where  he  cannot  be  found,  after  diligent  inquiry:  Cunliff  v. 
Sefton,  2  Bast,  183  ;  in  all  these  cases  evidence  of  the  attesting  witness's  handwrit- 
ing is  admissible.  Some  evidence  must  be  given  in  these  cases  of  the  identity  of  the 
executing  party;  and  aJthough  there  are  cases  to  the  contrary,  it  is  now  held  that  mere 
identity  of  name  is  not  sufficient  proof  of  the  identity  of  the  party.  Whitelock  v. 
Musgrave,  1  Crom.  &  Mee.  511;  3  Tyr.  541,  S.  C.  The  illness  of  a  witness,  although 
he  lies  without  hope  of  recovery,  is  no  sufScient  ground  for  letting  in  evidence  of  his 
handwriting.  Harrison  v.  Blades,  3  Campb.  457.  Where  the  name  of  a  fictitious 
witness  is  inserted  :  Fasset  v.  Brown,  Peake,  23  ;  or  where  the  attesting  witness  de- 
nies all  knowledge  of  the  execution  :  Talbot  v.  Hodgson,  7  Taunt.  251 :  2  E.  C.  L. 
R.;  Fitzgerald  v.  Elsee,  2  Campb.  635;  evidence  of  the  handwriting  of  the  party 
is  sufficient  proof  of  its  execution.  So  where  an  attesting  witness  subscribes  his 
name,  without  the  knowledge  or  consent  of  the  parties.    McCraw  v.  Gentry,  3 

process  and  in  a  situation  to  be  sworn  ;  and  neither  the  testimony  of  the  party  to  the  instrument,  nor 
his  admissions  out  of  court,  can  be  received  as  a  substitute.  Hollenback  v.  Fleming,  6  Hill,  -30.3. 

If  a  subscribing  witness  to  a  bond  be  interested  at  the  time  of  attestation,  and  dead  at  the  time 
of  the  trial,  evidence  of  his  handwriting  is  not  admissible  to  prove  the  execution  of  the  bond.  Am- 
herst Bank  v.  Root,  2  Metoalf,  622. 

Where  it  appeared  that  the  subscribing  witness  to  a  bond  had  been  clerk  of  the  county  court  of  a 
large,  populous,  and  wealthy  county,  and  had  been  dead  only  twenty-five  years,  it  was  held  not  to  he 
sufficient  for  admitting  testimony  of  the  obligor's  handwriting,  to  show,  by  one  witness  only,  that  he 
did  not  know  the  subscribing  witness's  handwriting,  and  did  not  know  of  any  person  who  had  such 
knowledge.  MoKinder  v.  Littlejohn,  1  Iredell's  N.  C.  Law  Rep.  B6. 

Where  the  subscribing  witnesses  to  an  instrument  reside  without  the  limits  of  the  State,  it  is  not 
necessary  to  produce  their  testimony.  Emery  v.  Twombly,  17  Maine,  65. 

If  the  attesting  witness  to  a  promissory  note  be  called,  and  does  not  prove  the  handwriting  of  the 
name  to  be  his,  it  is  competent  to  prove  it  by  the  testimony  of  other  witnesses.  Quimby  v.  Buzzell, 
16  Maine,  470. 

Where  an  instrument  is  rend  in  evidence  on  proof  merely  of  the  handwriting  of  a  deceased  attest- 
ing witness,  the  adverse  party  may  give  evidence  of  witness's  had  character  at  the  time  of  attesting, 
or  show  his  subsequent  declarations  that  the  instrument  was  a  forgery.  So,  the  entries  of  a  clerk, 
when  resorted  to  as  a  substitute  for  his  oath,  may  be  impeached  by  proof  of  his  bad  character  for 
honesty.    Losee  v.  Losee,  2  Hill,  609. 

The  case  of  Jackson  v.  Phillips,  9  Cowen,  94,  so  far  as  it  holds  that  one  who  affixes  his  name  to  an 
instrument  after  its  execution,  without  being  requested,  is  a  good  subscribing  witness,  disapproved. 
Hollenback  v,  Fleming,  6  Hill,  30.3. 

Proof  of  the  handwriting  of  deceased  subscribing  witnesses  to  a  deed  is  not  sufficient  evidence  of 
its  execution  to  entitle  it  to  be  read  to  the  jury,  where  the  deed  on  its  face  excites  suspicion  of  fraud. 
Brown  v.  Kimball,  25  Wend.  259, 

It  is  not  necessary  to  call  more  than  one  of  the  witnesses  to  an  instrument  of  writing,  in  order  to 
prove  its  execution.  MoAdams  v.  Stilwell,  13  Penna.  State  Rep.  90. 

If  a  subscribing  witness  to  an  instrument  merely  makes  his  mark,  instead  of  writing  his  name,  the 
instrument  is  to  be  proved  by  adducing  proof  of  the  handwriting  of  the  party  executing  it.  Watts 
v.  Kilburn,  7  Georgia,  356. 

The  fact  that  a  subscribing  witness  had  gone  to  sea,  and  had  not  been  heard  from  for  four  years,  is 
sufficient  to  let  in  secondary  evidence  of  his  handwriting;  but  a  temporary  absence  from  the  State  is 
not  enough.  Oaither  v.  Martin,  3  Maryland,  146. 

When  the  subscribing  witnesses  to  a  writing  reside  out  of  the  State,  it  is  not  necessary  to  produce 
them.  Frazier  v.  Moore,  11  Texas,  755. 

A  subscribing  witness  to  a  written  instrument  must  be  produced,  if  he  can  be  had,  such  being  the 
best  evidence  of  its  execution.  Foye  v.  Leighton,  4  Foster,  29. 

Subscribing  witnesses  must  be  called  or  their  absence  accounted  for.  Story  v.  Lovett,  1  E.  D. 
Smith,  163;  "rinnen  v.  Price,  31  Mississippi,  422;  McGowan  v.  Laughlin,  12  Louisiana,  242;  Pow- 
ell's Heirs  v.  Hendricks,  3  California,  427. 
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Campb.  232.  Where  there  are  two  attesting  witnesses,  and  one  of  thera  cannot  be 
produced,  being  dead,  &c.,  it  is  not  sufficient  to  prove  his  handwriting,  but  the  other 
witness  must  be  called.  Cunliffe  v.  Sefton,  2  East,  183 ;  McCruw  v.  Gentry,  3  Campb. 
232.  But  if  neither  can  be  produced,  proof  of  the  handwriting  of  one  only  is  sufficient. 
Adam  v.  Kerr,  1  B  &  P.  360.  In  civil  cases  it  is  not  necessary  now  to  call  the  at- 
testing witness  in  the  case  of  any  instrument  to  the  validity  of  which  attestation  is 
not  necessary.  17  &  18  Vict.  c.  125,  s.  26. 

Proof  of  private  documents — evidence  of  handwriting. "]  Where  a  party  cannot 
sign  his  name,  but  makes  his  mark,  that  mark  may  be  proved  by  a  person  who  has 
seen  him  make  the  mark,  and  is  acquainted  with  it.  Per  Tindal,  C.  J.,  hxsit.,  George 
v.  Surrey,  Moo.  &  M.  516  :  22  B.  G.  L.  R.  Where  a  witness  had  seen  the  party  exe- 
cute a  bail-bond,  but  had  never  seen  him  write  his  name  on  any  other  occasion,  and 
stated  that  the  signature  to  the  bond  produced  was  like  the  handwriting  which  he  saw 
subscribed,  but  that  he  had  no  belief  on  the  subject,  this  was  held  to  be  evidence  of 
the  handwriting  to  go  to  the  jury.  Garrells  v.  Alexander,  4  Esp.  37.  But  it  is  other- 
wise where  the  witness  has  only  seen  the  party  write  his  name  once,  and  then  for  the 
purpose  of  making  the  witness  competent  to  give  evidence  in  the  suit.  Stranger  v. 
Searle,  1  Esp.  14.  Where  the  witness  stated  that  he  had  only  seen  the  party  upon 
one  occasion  sign  his  name  to  an  instrument,  to  which  he  was  attesting  witness,  and 
*that  he  was  unable  to  form  an  opinion  as  to  the  handwriting,  without  in-  [*]65] 
specting  that  other  instrument,  his  evidence  was  held  inadmissible.  Filliter  v.  Min- 
chin,  Mann.  Index,  131.  In  another  case,  under  similar  circumstances,  Dallas,  J., 
allowed  a  witness  to  refresh  his  memory  by  referring  to  the  original  document,  which 
he  had  formerly  seen  signed.  Burr  v.  Harper,  N.  P.  C.  420.  It  is  sufficient  if  the 
witness  has  seen  the  party  write  his  surname  only.  Lewis  v.  Sapio,  Moo.  &  Mai.  39: 
22  E.  G.  L.  R. ;  overruling  Powell  v.  Ford,  2  Stark.  164  :  3  E.  C.  L  R. 

It  is  not  essential  to  the  proof  of  handwriting,  that  the  witness  should  have  seen 
the  party  write.  There  are  various  other  modes  in  which  he  may  become  acquainted 
with  the  handwriting  (1)  Thus  where  a  witness  for  the  defendant  stated  that  he 
had  never  seen  the  person  in  question  write,  but  that  his  name  was  subscribed  to  an 
affidavit,  which  had  been  used  by  the  plaintiff,  and  that  he  had  examined  that  signa- 

^1)  Hammond's  Case,  2  G-reenl.  33  ;  Kussell  v.  Coffin,  8  Pick.  143.  As  when  the  witness  has  re- 
ceived promissory  notes  which  the  party  has  paid.  Johnson  v.  Deverne,  19  Johns.  134  See  Sharp  v. 
Sharp  et  al.,  2  Leigh,  249.  So  the  officer  of  a  banlj  in  the  habit  of  paying  the  party's  checks.  Coffey's 
Case,  4  Rogers's  Rec.  52.  A  witness  may  testify  from  having  seen  the  party  write,  from  having 
carried  on  a  correspondence  with  him,  or  from  an  acquaintance  gained  from  having  seen  handwriting 
acknowledged  or  proved  to  be  his.  Page  v.  Hemans,  14  Maine,  478. 

It  must  be  shown  that  a  witness  who  is  called  to  prove  the  handwriting  of  a  person,  has  had  such 
means  of  knowledge  as  to  furnish  a  reasonable  presumption  that  he  is  qualified  to  form  an  opinion 
on  the  subject.  Allen  v.  The  State,  3  Humphreys,  367. 

It  is  not  necessary  to  give  positive  proof  of  handwriting,  in  order  to  submit  the  instrument  to  the 
jury.  A  qualified  expression  of  belief  that  it  is  in  his  handwriting  is  sufficient.  Watson  v.  Brewster, 
1  Barr,  381. 

As  to  a  knowledge  of  handwriting  derived  from  correspondence.  McKonkey  v.  Gaylord,  1  Jones's 
Law,  N.  C.  94. 

Witnesses  who  had  frequently  received  and  paid  out  bank  notes,  and  one  of  whom  had  once  carried 
a  large  number  of  them  to  the  bank,  which  were  all  paid,  but  who  had  never  seen  either  the  presi- 
dent or  cashier  write,  were  allowed  to  prove  a  forgery.   Commonwealth  v.  Carey,  2  Pick.  47. 

A  witness  who  had  seen  a  party  write  but  once,  is  competent  to  testify  as  to  his  handwriting.  Bow- 
man v.  Sanborn,  5  Foster,  87. 

The  prosecutor  in  a  criminal  case,  while  it  was  pending,  procured  the  defendant  to  write  in  his 
presence,  to  become  acquainted  with  his  handwriting :  held,  that  his  testimony  as  to  the  defendant's 
writing,  thus  obtained,  was  admissible  at  the  trial.  Reid  v.  The  State,  20  G-eorgia,  681. 

It  is  not  competent,  upon  cross-examination  of  a  witness  called  to  impugn  the  genuineness  of  a 
signature,  to  show  him  other  papers  signed  by  the  same  name,  but  irrelevant  to  the  case,  in  order 
to  test  the  accuracy  of  the  witness.  Armstrong  v.  Thurston,  11  Maryland,  148. 
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ture,  so  as  to  form  an  opinion  which  enabled  him  to  say  he  believed  the  handwriting 
in  question  was  genuine,  this  was  held  by  Park,  J.,  to  be  suflScient.  Smith  v.  Sains- 
bury,  5  0.  &  P.  196  :  24  E.  C.  L.  R.  So  where  letters  are  sent,  directed  to  a  par- 
ticular person,  and  on  particular  business,  and  an  answer  is  received  in  due  course, 
a  fair  inference  arises  that  the  answer  was  sent  by  the  person  whose  handwriting  it 
purports  to  be.  Per  Lord  Kenyon,  Gary  v.  Pitt,  Peake,  Ev.  App.  86.  And  in 
general,  if  a  witness  has  received  letters  from  the  party  in  question,  and  has  acted 
upon  them,  it  is  a  sufficient  ground  for  statintr  his  belief  as  to  the  handwriting.  Thorpe 
V.  Giburne,  2  C.  &  P.  21  :  12  E.  0.  L.  R.  And  the  receipt  of  letters,  although 
the  witness  has  never  done  any  act  upon  them,  has  been  held  sufficient.  Doe  v.  Wal- 
linger,  Mann.  Index,  ISl.  In  general,  a  document  cannot,  in  criminal  cases,  be 
proved  by  comparing  the  handwriting  with  other  handwriting  of  the  same  party, 
admitted  to  be  genuine. (1)  See  Burr  v.  Harper.  Holt,  421 :  3  E.  C.  L.  R.  But  in 
the  ease  of  ancient  documents,  where  it  is  impossible  that  the  usual  proof  of  hand- 
writing can  be  given,  the  rule  as  to  comparison  of  hands  does  not  apply.  B.  N.  P. 
236.  Thus  authentic  ancient  writings  may  be  put  into  the  hands  of  a  witness,  and 
he  may  be  asked  whether,  upon  a  comparison  of  those  with  the  document  in  question, 
he  believes  the  latter  to  be  genuine.  Doe  v.  Tarver,  Ry.  &  Moo.  N.  P.  0.  142  :  21 
E.  C.  L.  R.;  7  East,  282. 

(1)  In  criminal  cases.  United  States  v.  Craig,  4  Wash.  C.  C.  Bep.  729  ;  Hutchins'sCase,  4  Rogers's 
Rec.  119  ;  Commonwealth  v.  Smith,  6  Serg.  A  Rawle,  571  ;  Penna.  v.  McKee,  Addison,  3.3,  35. 

In  civil  cases.  Jackson  v.  Phillips,  9  Cowen,  94 ;  Root's  Adm.  v.  Rile's  Adm.  1  Leigh,  216  ;  Martin 
T.  Taylor,  1  Wash.  C.  C.  Rep.  1  ;   Pope  r.  Askew,  1  Iredell's  N.  C.  Law  Rep.  16. 

It  is  admissible,  however,  where  it  goes  in  corroboration  of  other  evidence.  MoCorkle  v.  Binns.  5 
Binn.  349  ;  Farmers'  Bank  v.  Whitehill,  10  Serg.  &  Rawle,  110  ;  Bank  of  Penna.  v.  Jacob's  Adm., 
1  Penna.  Rep.  161;  Boyd's  Adm.  v.  Wilson,  Id.  211  ;  Myers  v.  Toscan,  3  N.  Harap.  47  ;  Common- 
wealth V.  Smith,  8  Serg.  &  Rawle,  671 ;  Penna.  v.  MoKee,  Addis.  33,  35  ;  Callan  v.  Gaylord,  3  Watts, 
321  ;  Moody  v.  Bowell,  17  Pick.  490  j  Richardson  v.  Newoomb,  21  Pick.  315.  It  will  not  invalidate 
the  positive  testimony  of  an  unimpeached  witness.  Bell  v.  Norwood,  7  Louisiana,  95.  So  compari- 
son of  seals  is  not  sufficient.  Chew  v.  Keck  et  al.,  4  Rawle,  163. 

Mere  unaided  comparison  of  hands  is  not  in  general  admissible.  But  after  evidence  has  been 
given  in  support  of  a  writing,  it  may  be  corroborated  by  comparing  the  writing  in  question  with  a 
writing  concerning  which  there  is  no  doubt.  Baker  v.  Hainea,  6  Wbart.  284. 

A  witness  having  no  previous  knowledge  of  the  handwriting  of  a  party,  cannot  be  permitted  to 
testify  as  to  its  authenticity  from  a  mere  comparison  of  hands  in  court.  Wilson  v.  Kirkland,  5  Hill, 
182. 

A  witness  is  required  to  possess  a  knowledge  of  the  person's  handwriting,  either  from  having  seen 
him  write,  or  from  being  familiarwith  his  handwriting,  before  he  can  be  allowed  to  testify  to  the 
geruiineness  of  the  signature,  and  lie  will  not  be  allowed  to  testify  from  a  comparison  of  handwriting. 
He  must  swear  to  the  correspondence  of  the  signatures  with  an  example  existing  in  his  own  mind. 
Kinney  V.  Flynn,  2  Rhode  Island,  319  ;   Hopkins  v.  Megguire,  35  Maine,  78. 

A  witness  to  handwriting  may  refresli  his  memory  by  inspecting  genuine  writing.  But  he  is  in- 
competent if  such  inspection  enables  him  to  speak  only  from  comparing  the  two  signatures.  McNair 
V.  The  Commonwealtii,  2  Casey,  388. 

A  comparison  of  a  proposed  writingwith  other  writings  proved  to  be  of  the  same  person  cannot  be 
allowed  as  the  means  of  getting  the  proposed  writing  before  the  jury.   Q-uffey  v.  Deeds,  5  Casey,  378. 

When  different  instruments  are  properly  in  evidence  for  other  purposes,  the  handwriting  of  such 
instruments  may  be  compared  by  the  jury,  and  genuineness  or  simulation  be  inferred  from  compari- 
son ;  but  other  instruments  or  signatures  are  inadmissible  for  comparison  only.  Van  Wyck  v.  Mc- 
intosh, 4  Kernan,  439  ;    Bishop  v.  The  State,  30  Alabiima,  34. 

When  handwriting  is  to  be  proved  by  comparison,  the  test  paper  or  standard  must  be  proved  by 
clear  and  undoubted  evidence.  Press  copies  or  dupliciites  made  by  a  copying  machine  cannot  be 
made  use  of  for  that  purpose.  Com.  v.  Eastman,  1  Cush.  189. 

Proof  by  comparison  of  hands  generally  is  inadmissible.  The  People  v.  Spooner,  1  Denio,  .343  ; 
Chandler  v.  Le  Barron,  45  Maine,  634;  Hoyt  v.  Stewart,  3  Bosworth,  447;  Williams  v.  Drexel,  14 
Maryland.  566;  Jumpertz  v.  The  People,  21  Illinois,  375;  Power  v.  Frick,  2  Grant's  Cases,  306'; 
Clark  V.  Wyatt,  16  Indiana,  271.^ 

An  expert  may  compare  papers  already  in  the  case  for  other  purposes,  whose  genuineness  is  not  dis- 
puted, with  the  handwriting  in  dispute,  and  give  his  opinion  relative  to  the  same  ;  and  this  before 
any  evidence  of  belief,  founded  upon  the  handwriting,  is  introduced.  And  in  like  cases  the  jury  may 
also  make  the  comparison.  Bowman  v.  Sanborn,  5  Foster,  87  ;  Outlaw  v.  Hurdle,  1  Jones's  Law  N. 
C.  160  ;  Henderson  v.  Hackney,  16  Georgia,  521 ;  Hawkins  v.  Grimes,  13  B.  Monr.  258 ;  The  People 
T.  Hewit,  2  Parker  C.  R.  20. 

A  witness  skilled  from  long  experience  in  detecting  counnterfeit  bank-bills,  is  a  competent  witness 
to  prove  certain  notes  to  be  counterfeit,  though  he  does  not  know  the  signature  of  the  officers,  his 
judgment  being  based  on  the  character  of  the  engraving.  Jones  v.  Finch,  37  Mississippi,  461. 
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The  rule  as  to  comparison  of  handwriting  does  not  apply  to  the  i:ourt  or  the  j»ry, 
who  may  compare  the  two  documents  together,  when  they  are  properly  in  evidence, 
and  from  that  conaparison  form  a  judgment  upon  the  genuineness  of  the  handwrit- 
ing.(l)  Griffiths  v.  Williams,  1  Cr.  &  J.  47 ;  Sulita  v.  Yarrow,  1  Moo.  &  R.  133. 
But  the  document  with  which  the  comparison  is  made  must  be  one  already  in  evi- 
dence in  the  case,  and  not  produced  merely  for  the  purposes  of  the  comparison.  Thus 
where  upon  an  indictment  for  sending  a  threatening  letter,  in  order  to  prove  the 
handwriting  to  it,  it  was  proposed  to  put  in  a  document  undoubtedly  written  by  the 
prisoner,  but  unconnected  with  the  charge,  in  order  that  the  jury  might  compare  the 
writing  with  that  of  the  letter,  Bolland,  B.,  after  considering  Griffiths  v.  Williams, 
rejected  the  evidence,  observing  that  to  say  that  a  party  might  select  and  put  in  evi- 
dence particular  letters,  bearing  a  certain  degree  of  resemblance  or  dissimilarity  to 
the  writing  in  question,  was  a  different  thing  from  allowing  a  jury  to  form  a  conclu- 
sion from  inspecting  a  document  put  in  for  another  purpose,  and  therefore  free  from 
the  suspicion  of  having  been  so  selected.  R.  v.  Morgan,  1  Moo.  &  Rob.  134  (m).  See 
also  Bromage  v.  Rice,  *7  C.  &  P.  548  :  32  E.  C.  L.  R. ;  Doe  v.  Newton,  5  A.  [*166] 
&  E.  514,  534  :  31  E.  C.  L.  R. ;  Griffiths  v.  Ivery,  11  A.  &  E.  322  :  39  E.  C.  L.  R. ; 
Hughes  v.  Rogers,  8  M.  &  W.  123 ;  and  Young  v.  Honner,  1  C.  &  K.  751 :  47  E. 
C.  L.  R. 

Where  a  party  to  a  deed  directs  another  person  to  write  his  name  for  him,  and  he 
does  so,  that  is  a  good  execution  by  the  party  himself.  R.  v.  Longnor,  4  B.  &  Ad. 
647  :  24  E.  C.  L.  R.  In  such  cases  the  subscription  of  the  name  by  the  agent  and 
his  authority  to  subscribe  it  must  be  proved. (2) 

Whether  the  evidence  of  persons  skilled  in  detecting  forgeries  is  admissible,  in 
order  to  prove  that  a  particular  handwriting  is  not  genuine,  is  a  point  not  well 
settled. (3)  Such  evidence  was  admitted  in  one  case.  Goodtitle  v.  Braham,  4Tr.  497. 
But  in  a  subsequent  case.  Lord  Kenyon,  who  had  presided  in  the  case  of  Goodtitle 

(1)  Strother  v.  Lucas,  6  Peters,  763  ;  Thomas  v.  Herlaeker,  1  Dall.  14 ;  "Woodward  et  al.  v.  Spil- 
ler,  1  Dana,  180. 

To  prove  handwritiDg,  in  general,  a  witness  must  know  it  by  having  seen  the  person  write,  or  hav- 
ing corresponded  with  him ;   but  in  the  case  of  ancient  deeds  or  papers  so  old  that  no  living  witness  ' 
can  be  produced,  the  genuineness  of  handwriting  may  be  proved  by  an  expert  by  comparison  with 
papers  where  genuineness  is  acknowledged.   West  v.  State,  2  Zabriakie,  212. 

When  handwriting  is  to  be  proved  by  comparison,  the  standard  used  for  the  purpose  must  be  gen- 
uine and  original  writing,  and  must  first  be  established  by  clear  and  undoubted  proof.  Impressions 
of  writings  taken  by  means  of  a  press,  and  duplicates  made  by  a  copying  machine,  are  not  original, 
and  cannot  be  used  as  standards  of  comparison.  Commonwealth  v.  Eastman,  1  Gushing,  189. 

When  the  antiquity  of  the  writing  makes  it  impossible  for  any  living  witness  to  swear  that  he  ever 
saw  the  party  write,  comparison  with  documents  known  to  be  in  his  handwriting  is  admissible.  Clark 
V.  Wyatt,  15  Indiana,  271.     Contra,  Hutchins's  Case,  4  Rogers's  Rec.  119. 

(2)  But  proof  of  his  handwriting  is  not  enough  ;  he  must  be  produced  himself.  McKee  v.  Myers's 
Ex'r,  Addis.  32. 

(3)  An  expert  who  speaks  from  skill  is  not  competent  to  establish  a  forgery.  Bank  of  Penna.  v. 
Jacobs,  1  Penna.  Rep.  161;  Lodge  v.  Phipher,  11  Serg.  &  Rawle,  383.  Contra,  Hess  v.  The  State, 
5  Ohio,  6  ;   State  v.  Candler,  3  Hawks,  393 ;  Moody  v.  Rowell,  17  Pick.  490. 

As  to  the  testimony  of  experts  in  regard  to  handwriting  :  Hess  v.  The  State,  5  Ohio,  5  ;  Common- 
wealth V.  Webster,  5  Cushing,  295;  The  People  v.  Spooner,  1  Denio,  343;  The  State  v.  Clark,  12 
Iredell,  151 ;  Luning  v.  The  State,  1  Chandler,  178 ;  The  State  v.  Smith,  32  Maine,  369  ;  Wither  v, 
Rowe,  45  Maine,  571;  Bacon  v.  Williams,  13  Gray,  626 ;  Eulton  v.  Hood,  10  Casey,  365;  Hyde  v. 
Woolfolk,  1  Clarke,  159. 

Experts  may  be  called  to  prove  that  the  signature  to  a  note,  alleged  to  be  forged,  is  not  simulated. 
The  People  v.  Hewit,  2  Parker  C.  R.  20. 

A  witness,  who  was  clerk  in  Chancery,  and  who  testified  that  he  had  been  accustomed  to  examine 
signatures  as  to  their  being  genuine,  cannot  be  permitted  to  give  an  opinion  as  a  person  skilled  in 
detecting  forgeries.    The  People  v.  Spooner,  1  Denio,  343. 

Not  only  cashiers  and  officers  of  banks,  but  merchants,  brokers,  and  others  who  habitually  receive 
and  pass  the  notes  of  a  bank  for  a  long  course,  may  be  received  as  experts  to  give  their  opinion.  The 
State  v.  Check,  13  Iredell,  114. 

When  the  witness  is  an  officer  in  a  bank,  whose  business  has  been  for  many  years  to  examine  pa- 
pers, with  the  view  of  detecting  alterations,  erasures,  and  spurious  signatures,  he  may  be  asked  hi0 
opinion.  Pat  T.  The  People,  3  Gilman,  644. 
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V.  Braham,  rejected  similar  evidence.  Gary  v.  Pitt,  Peake,  Ev.  App.  Ixxxv.  ft  was 
admitted  again  by  Hotham,  B.  (R.  v.  Cator,  4  Esp.  117);  and  again  rejected  in 
Gurney  v.  Langlands,  5  B.  &  A.  330  :  7  E.  C.  L.  R.  Upon  the  point  coming  before 
the  Court  of  K.  B.,  in  the  last-cited  case,  they  refused'to  disturb  the  verdict,  on  the 
ground  of  the  evidence  having  been  rejected.  In  a  recent  case  the  Court  of  K.  B. 
was  equally  divided  on  the  question  whether,  after  the  witness  had  sworn  to  the 
genuineness  of  his  signature,  another  witness  (a  bank  inspector)  could  be  called  to 
prove  that  in  his  judsment  the  signature  was  not  genuine,  such  judgment  being 
solely  founded  on  a  comparison  pending  the  trial  with  other  signatures  admitted  to 
be  those  of  the  attesting  witness.  Doe  v.  Suckermore,  5  A.  &  B.  703 :  81  E.  C.  L. 
R. ;  2  N.  &  P.  16. 

Proof  of  execution  when  dispensed  with.1  When  a  deed  is  thirty  years  old  it 
proves  itself,  and  no  evidence  of  its  execution  is  necessary  (1)  B.  N.  P.  255  ;  Doe 
v.  Burdett,  4  A.  &  E.  19  :  31  E.  C.  L.  R.  And  so  with  regard  to  a  steward's  books 
of  account  if  they  come  from  the  proper  custody  :  Wynne  v.  Tyrwhitt,  4  B.  &  A. 
376  :  6  E.  C.  L.  R.;  letters:  Beer  v.  Ward,  Phill.  Ev.  652.  8th  ed.  ;  a  will  pro- 
duced from  the  ecclesiastical  court:  Doe  v.  Lloyd,  Peake,  Ev.  App.  91;  a  bond: 
Chelsea  W.  W.  v.  Cooper,  1  Esp.  275 ;  and  other  old  writings :  Fry  v.  Wood,  Selw. 
N.  P.  517  (n).  Even  it  appear  that  the  attesting  witness  is  alive,  and  capable  of 
being  produced,  it  is  unnecessary  to  call  him  where  the  deed  is  thirty  years  old.  Doe  v. 
WooUey,  8  B.  &  C.  22  :  15  E.  C.  L.  R.  If  there  is  any  rasure  or  interlineation  in 
an  old  deed,  it  ought  to  be  proved  in  the  regular  manner  by  the  witness,  if  living,  or 
by  proof  of  his  handwriting,  and  that  of  the  party,  if  dead.  B.  N.  P.  255.  But  per- 
haps this  in  strictness  is  only  necessary  where  the  alteration  on  the  face  of  it  is 
material  or  suspicious.  Where  an  old  deed  is  offered  in  evidence  without  proof  of 
execution,  some  account  ought  to  be  given  of  its  custody  :  B.  N.  P.  255  ;  or  it  should 
be  shown  that  possession  has  accompanied  it.   Gilb.  Ev.  97. 

Where  a  party  producing  a  deed  upon  a  notice  to  produce,  claims  a  beneficial  in- 
terest under  it,  the  party  calling  for  the  deed  need  not  prove  its  execution.  Pearce 
T.  Hooper,  3  Taunt.  62.  As  where  assignees  produce  the  assignment  of  the  bank- 
rupt's effects.  Orr  v.  Morice,  3  B.  &  B.  139:  7  E.  C.  L.  R.  See  also  Carr  v.  Bur- 
diss,  5  Tyrwh.  136;  1  C,  M.  &  R.  782;  Doe  v.  Wainwright,  5  A.  &  E.  520:  31 
E.  C.  L.  R.  But  it  must  be  an  interest  in  the  subject-matter  of  the  cause  :  Rearden 
V.  Minter,  5  xM.  &  Gr.  204  :  44  E.  C.  L.  R. ;  Collins  v.  Bayntum,  1  Q.  B.  117  :  41 
E.  C  L.  R. ;  and  it  must  be  still  subsisting  at  the  time  of  the  trial.  Fuller  v. 
r*167]  Patrick,  18  L.  J.  Q.  B.  236.  So  in  an  action  against  a  vendor  of  an  estate  *to 
recover  a  deposit  in  a  contract  for  the  purchase,  if  the  defendant  on  notice  produces 
the  contract.  Lord  Teuterden,  C.  J.,  held  that  the  plaintiff  need  not  prove  its  execu- 
tion. Bradshaw  v.  Bennett,  1  Moo.  &  M.  143  :  22  E.  C.  L.  R.  So  where  in  an 
action  by  a  pitman  against  the  owners  of  a  colliery  for  wages  due  to  him  under  an 
ao'reement  usually  called  a  pit  bund,  the  defendants  produced  the  agreement  upon 
notice,  Cresswell,  J.,  held  that  it  was  unnecessary  for  the  plaintiff  to  call  the  attest- 
ing witness.  Bell  v.  Chaytor,  Durham  Summ.  Ass.  1843,  MS. ;  1  Carr.  &  K.  162  : 
47  E.  C.  L.  R. 

Where,  however,  a  defendant,  to  prove  that  he  had  been  in  partnership  with  the 
plaintiffs,  offered  in  evidence  a  written  contract  purporting  to  be  made  by  the  plain- 

(1)  An  agreement  or  deed  under  which  land  has  been  occupied  and  claimed  for  upwards  of  thirty 
years,  may  be  given  in  evidence  without  proof  of  its  execution  by  the  subscribing  witnesses.  Zeigler 
T.  Houtz,  1  Watts  &  Serg.  533. 
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tiffs  and  the  defendant  as  partners  with  K.,  a  builder,  for  work  to  be  done  by  K.  upon 
the  premises,  where  the  plaintiffs  carried  on  the  business  in  which  the  defendant 
alleged  himself  to  have  been  a  partner,  and  the  document  was  in  the  plaintiffs'  cus- 
tody, produced  by  them  on  notice,  it  was  held  that  the  contract  was  not  admissible  as 
an  instrument  under  which  the  plaintiffs  claimed  an  interest  without  proof  of  the 
execution.  Collins  v.  Bayntum,  1  Q.  B.  117  :  41  E.  C.  L.  R. 

,But  where  the  party  producing  the  deed  does  not  claim  an  interest  under  it,  the 
party  calling  for  it  must  prove  it  in  the  regular  manner.  Gordon  v.  Secretan,  8  East, 
548  ;  Doe  v.  Cleveland,  9  B.  &  C.  864  :  17  E.  C.  L.  R.  See  further,  17  Rose.  N.  P. 
Ev.  94,  5th  ed. 

Stamps.]  Formerly,  in  criminal  as  well  as  in  civil  cases,  a  document,  which  by 
law  is  required  to  be  stamped,  could  not  be  given  in  evidence  without  a  stamp,  unless, 
as  in  the  cases  after  mentioned,  the  instrument  itself  were  the  subject-matter  of  the 
offence.  Thus,  where  upon  an  indictment  for  embezzlement,  in  order  to  prove  the 
receipt  of  the  money,  evidence  was  tendered  of  an  unstamped  receipt  for  it,  given  by 
the  prisoner,  it  was  rejected  by  Bailey,  J.;  Hall's  Case,  3  Stark.  N.  P.  C.  67:  3  E. 
C.  L.  R.  But  now,  by  the  17  &  18  Vict.  c.  83,  s.  37,  "every  instrument  liable  to 
stamp  duty  shall  be  admitted  in  evidence  in  any  criminal  proceeding,  although  it 
may  not  have  the  stamp  required  by  law  impressed  thereon  or  affixed  thereto." 
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What  offences  admit  of  accessories  J  With  regard  to  the  particular  offences  which 
admit  of  accessories,  it  is  held  that  in  high  treason  there  can  be  no  accessories,  but  all 
are  principals,  every  act  of  incitement,  aid,  or  protection,  which  in  felony  would 
render  a  man  an  accessory  before  or  after  the  fact,  in  the  case  of  high  treason 
(whether  by  common  law  or  by  statute),  making  him  a  principal.  Foster,  341;  4  Bl. 
Com.  35.     So  in  all  offences  below  felony  there  can  be  no  accessories. (1)  1  Hale,  P.  C. 

(1)  State  V.  Westfield,  1  Bailey,  132  ;  4  J.  J.  Marsh,  182  ;  Carlin  t.  The  State,  4  Yerger,  143. 

There  are  no  accessories  in  petit  larceny  ;  but  all  concerned  in  the  commission  of  the  offence  are- 
principals.   Ward  V.  The  People,  3  Hill,  395  ;  6  Hill,  144. 

One  who  incites  others  to  commit  an  assault  and  battery  is  guilty  and  may  be  punished  as  a  prin-  / 
cipai,  if  the  offence  be  actually  committed,  although  he  did  not  otherwise  participate  in  it.  What-/ 
soever  will  make  a  man  an  accessory  before  the  fact  in  felony,  will  make  him  a  principal  in  treason,  \ 
petit  larceny,  and  misdemeanors.  The  State  v.  Lymburu,  1  Brevard,  397.  ^ 

Evidence  tha,t  a  party  is  present  aiding  and  abetting  a  murder  will  support  an  indictment  charging- 
him  with  having  committed  the  act  with  his  own  hand.  The  Commonwealth  v.  Chapman,  11  Cushing,    J 
422.     See  generally  as  to  principals  and  accessories.  State  v.  Rand,  33  N.  Hamp.  216  ;  Hately  v.  f 
The  State,  15  Georgia,  346;  McCarty  v.  The  State,  26  Mississippi,  299  ;  Biennan  v.  The  People,  15./ 
Illinois,  511.  I 


168  AIDERS,    ACCESSORIES,    ETC. 

613  ;  4  Bl.  Com.  36 ;  E.  v.  Greenwood,  2  Den.  C.  C.  453 ;  S.  C.  21  L.  J.  M.  C.  127. 
Also  in  manslauschter  there  can  be  no  aceessories  before  the  fact,  for  the  offence  is 
sudden  and  unpremeditated;  and  therefore,  if  A.  be  indicted  for  murder,  and  B.  as 
accessory,  if  the  jury  find  A.  guilty  of  manslaughter,  they  must  acquit  B.  1  Hale, 
616,  referring  to  R.  v.  Bibithe,  4  Rep.  48  (b).  But  in  R.  v.  Gaylor,  Dears.  &  B.  C. 
C.  288,  where  the  prisoner  was  indicted  for  manslaughter,  and  the  evidence  showed 
that  the  prisoner  had  given  his  wife  a  drug  with  intent  to  procure  abortion,  from  the 
effects  of  which  she  died,  Erie,  J.,  asked  the  opinion  of  the  Court  of  Criminal  Appeal, 
whether,  if  the  husband  was  an  accessory  to  the  felony,  an  indictment  for  man- 
slaughter could  be  supported.  In  the  argument  for  the  prisoner  the  above  passage 
in  Lord  Hale's  treatise  was  relied  on,  but  Erie,  J.,  said,  "  If  the  manslaughter  be 
per  infortunium,  or  se  defendendo,  there  is  no  accessory  ;  but  there  are  other  cases  in 
which  there  may  be  accessories."  The  conviction  was  upheld,  but  no  judgment  was 
delivered.  It  is  said  in  the  older  books  that  in  forgery  all  are  principals  (see  2  East, 
P.  C.  973) ;  but  this  must  be  understood  of  forgery  at  common  law,  which  is  a  mis- 
demeanor. Id. 

Alders  and  abettors,  or  principals  in  the  second  degree  in  felonies.^  Aiding  and 
abetting  a  person  to  commit  a  felony  is  in  itself  a  substantive  felony,  whether  the 
felony  be  such  at  common  law  or  by  statute.  R.  v.  Tattersall,  1  Russ.  by  Gr.  27. 
An  aider  and  abettor  is  also  called  a  principal  in  the  second  degree.  R.  v.  Coalheaver, 
1  Lea,  66;  Fost.  428.(1) 

[*169]  *To  make  a  man  principal  in  the  second  degree  he  must  he  present  at  the 
commission  of  the  felony.  R.  v.  Soare,  Russ.  &  Ry.  25;  R.  v.  Davis,  Id.  113;  R. 
V.  Badoock,  Id.  249,  and  other  cases  in  the  same  report.  By  presence  is  meant  such 
contiguity  as  will  enable  the  party  to  render  assistance  to  the  main  design. (2) 

With  regard  to  what  will  constitute  such  a  "presence  as  to  render  a  man  a  principal 
in  the  second  degree,  it  is  said  by  Mr.  Justice  Foster,  that  if  several  persons  set  out 
together,  or  in  small  parties,  upon  one  common  design,  be  it  murder  or  other  felony, 
or  for  any  other  purpose  unlawful  in  itself,  and  each  takes  the  part  assigned  him ; 
some  to  commit  the  act,  others  to  watch  at  proper  distances,  to  prevent  a  surprise  or 
to  favor,  if  need  be,  the  escape  of  those  who  are  more  immediately  engaged,  they 
are  all,  provided  the  act  be  committed,  in  the  eye  of  the  law  present  at  it.  Foster, 
350.  Thus,  where  A.  waits  under  a  window,  while  B,  steals  articles  in  the  house, 
which  he  throws  through  the  window  to  A.,  the  latter  is  a  principal  in  the  offence. 
R.  v.  Owen,  1  Moody,  C.  C.  96,  stated  post.  There  must  be  a  participation  in  the 
act,  for  although  a  man  be  present  whilst  a  felony  is  committed,  if  he  take  no  part 
in  it  and  do  not  act  in  concert  with  those  who  commit  it,  he  will  not  be  a  principal 
in  the  second  degree,  merely  because  he  did  not  endeavor  to  prevent  the  felony,  or 
apprehend  the  felon.  1  Hale,  439  ;  Foster,  350.  So  a  mere  participation  in  the  act, 
without  a  felonious  participation  in  the  design,  will  not  be  sufficient.  1  East,  P.  C. 

(1)  The  State  v.  McGregor,  41  N.  Hamp.  407  ;  Brown  v.  Perking,  1  Allen,  89. 

(2)  The  abettor  must  be  in  a  situation  actually  to  render  aid,  not  merely  where  the  perpetrator 
.supposed  he  might. 

Proof  of  a  prior  conspiracy  is  not  kgal  ■pre.snmjition  of  having  aided,  but  only  evidence. 

But  if  a  conspiracy  be  pi-oved,  and  a  presence  in  a  situation  to  render  aid,  it  is  a  legal  presump- 
.tion  that  such  presence  was  with  a  view  to  render  aid,  and  it  lies  on  the  party  to  rebut  it,  by  showing 
that  he  was  there  for  a  purpose  unconnected  with  the  conspiracy.  Commonwealth  v.  Knapp,  9  Pick.  496. 

One  who  is  present  and  sees  that  a  felony  is  about  to  be  committed,  and  does  in  no  manner  inter- 
fere, does  not  thereby  participate  in  the  felony  committed.  It  is  necessary,  in  order  to  make  him  an 
aider  or  abettor,  that  he  should  do  or  say  something  showing  his  consent  to  the  felonious  purpose, 
.and  contributing  to  its  execution.   State  v.  Hildreth,  9  N.  Carolina,  440. 
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257  ;  R.  V.  Plumer,  Kel.  109.  Thus,  if  a  master  assault  another  wiih  malice  pre- 
pense, and  the  servant,  ignorant  of  his  master's  felonious  design,  take  part  with  him, 
and  kill  the  other,  it  is  manslaughter  in  the  servant,  and  murder  in  the  master.  1 
Hale,  466. 

Where  several  persons  are  in  company  together,  engaged  in  one  common  purpose, 
lawful  or  unlawful,  and  one  of  them,  without  the  knowledge  or  consent  of  the  others, 
commits  an  offence,  the  others  will  not  be  involved  in  his  guilt,  unless  the  act  done 
was  in  some  manner  in  furtherance  of  the  common  intention.  Several  soldiers  em- 
ployed by  the  messenger  of  the  secretary  of  state  to  assist  in  the  apprehension  of  a 
person,  unlawfully  broke  open  the  door  of  a  house  where  the  person  was  supposed  to 
be.  Having  done  so,  some  of  the  soldiers  began  to  plunder,  and  stole  some  goods. 
The  question  was,  whether  this  was  felony  at  all.  Holt,  C.  J.,  observing  upon  this 
case,  says,  that  they  were  all  engaged  in  an  unlawful  act  is  plain  ;  for  they  could  not 
justify  the  breaking  of  a  man's  house  without  first  making  a  demand.  Yet  all  those 
who  were  not  guilty  of  stealing  were  acquitted,  notwithstanding  their  being  engaged 
in  an  unlawful  act  of  breaking  the  door;  for  this  reason,  because  they  knew  not  of 
any  such  intent,  but  it  was  a  chance  of  opportunity  of  stealing,  whereupon  some  of 
them  did  lay  hands.  Anon.,  1  Leach,  7  (n) ;  1  Russell  by  Grea.  29  :  14  E.  C.  L.  R. 
See  also  R.  v.  White,  R.  &  R.  99 ;  R.  V.  Hawkin,  3  C.  &  P.  392,  post. 

Where  several  are  present,  aiding  and  abetting,  and  the  punishment  of  principals 
in  the  first  and  second  degree  is  the  same,  an  indictment  may  lay  the  fact  generally 
as  being  done  by  all  :  2  Hawk.  c.  25,  s.  4 ;  even,  as  in  cases  of  rape,  where  from 
the  nature  of  the  offence  only  one  can  be  a  principal  in  the  first  degree.  And  as  in 
almost  every  case  the  punishment  of  all  principals  is  the  same,  this  is  the  course  that 
is  usually  followed. 

*It  has  long  been  settled,  that  all  those  who  are  present,  aiding  and  abet-  [*170] 
ting  when  a  felony  is  committed,  are  principals  in  the  second  degree,  and  may  be 
arraigned  and  tried  before  the  principal  in  the  first  degree  has  been  found  guilty  :  2 
Hale,  223 ;  and  may  be  convicted,  though  the  party  charged  as  principal  in  the  first 
degree  is  acquitted.  R.  v.  Taylor,  1  Leach,  360;  Benson  v.  Offley,  2  Shaw.  510;  3 
Mod.  121;  R.  V.  Wallis,  Salk.  334;  R.  v.  Towle,  R.  &  R.  314;  3  Price,  145;  2 
Marsh.  465. 

Accessories  before  the  fact  in  felonies.^  An  accessory  before  the  fact  is  defined 
by  Lord  Hale  to  be  one  who,  being  absent  at  the  time  of  the  offence  committed,  does 
yet  procure,  counsel,  command,  or  abet  another  to  commit  a  felony. (1)  1  Hale,  P.  C. 
615.  The  bare  concealment  of  a  felony  to  be  committed  will  not  make  the  party 
concealing  it  an  accessory  before  the  fact.  2  Hawk.  c.  29,  s.  23.  So  words  amount- 
ing to  a  bare  permission  will  not  render  a  man  an  accessory,  as  if  A.  says  he  will  kill 
J.  S.,  and  B.  says,  "  You  may  do  your  pleasure  for  me."  Hawk.  P.  C.  b.  2,  c.  29,  n. 
16.  The  procurement  must  be  continuing;  for  if  before  the  commission  of  the 
offence  by  the  principal  the  accessory  countermands  him,  and  yet  the  principal  proceeds 
to  the  commission  of  the  offence,  he  who  commanded  him  will  not  be  guilty  as  acces- 
sory. 1  Hale,  P.  C.  618.  If  the  party  was  present  when  the  offence  was  committed, 
he  is  not  an  accessory.  R.  v.  Gordon,  1  Leach,  515;  1  East,  P.  C.  352.  Several  per- 
sons may  be  convicted  on  a  joint  charge  against  them  as  accessories  before  the  fact 

(1)  When  an  offence  is  committed  in  one  State  by  means  of  an  innocent  agent,  the  employer  is 
J2uilty  ns  a  principal,  though  he  did  not  act  in  that  State,  and  was  at  the  time  the  offence  was  com- 
mitted in  another.  Adams  v.  The  People,  1  Comstook,  173. 
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to  a  particular  felony,  though  the  only  evidence  against  them  is  of  separate  acts  done 
by  each  at  separate  times  and  places.  R.  v.  Barber,  1  C.  &  K.  442  :  47  E.  C.  L.  R. 

Accessories  before  the  fact  in  felonies — hy  the  intervention  of  a  third  person.^  A 
person  may  render  himself  an  accessory  by  the  intervention  of  a  third  person,  with- 
out any  direct  communication  between  himself  and  the  principal.  Thus  if  Jm  bids 
his  servant  to  hire  somebody  to  murder  B.,  and  furnishes  him  with  money  for  that 
purpose,  and  the  servant  hires  C  ,  a  person  whom  A.  never  saw  or  heard  of,  who 
commits  the  murder,  A.  is  an  accessary  before  the  fact.  R.  v.  Macdaniel,  Fost.  125; 
Hawk.  P.  C.  b.  2,  c.  29,  ss.  1,  11 ;  1  Russ.  by  Grea.  32 ;  R.  v.  Cooper,  5  C.  &  P. 
535  :  24  E.  C.  L.  R. 

Accessories  hefore  the  fact  in  felonies — der/reeof  incitement.'^  Upon  the  subject  of 
the  degree  of  incitement  and  the  force  of  persuasion  used,  no  rule  is  laid  down. 
That  it  was  sufficient  to  effectuate  the  evil  purpose  is  proved  by  the  result.  On  prin- 
ciple, it  seems  that  any  degree  of  direct  incitement  with  the  actual  intent  to  procure 
the  consummation  of  the  illegal  object,  is  sufficient  to  constitute  the  guilt  of  the  ac- 
cessory; and  therefore  that  it  is  unnecessary  to  show  that  the  crime  was  effected  in 
consequence  of  such  incitement,  and  that  it  would  be  no  defence  to  show  that  the 
offence  would  have  been  committed,  although  the  incitement  had  never  taken  place. 
2  Stark.  Ev.  8,  2d  ed. 

Accessories  hefore  the  fact  in  felonies — principal  varying  from  orders  given  to  A/m.] 
With  regard  to  those  cases  where  the  principal  varies,  in  committing  the  offence,  from 
the  command  or  advice  of  the  accessory,  the  following  rules  are  laid  down  by  Sir 
[*171]  Michael  Foster.  If  the  *principal  totally  and  substantially  varies;  if,  being 
solicited  to  commit  a  felony  of  one  kind,  he  wilfully  and  knowhigly  commits  a 
felony  of  another,  he  will  stand  single  in  that  offence,  and  the  person  soliciting  will 
not  be  involved  in  his  guilt.  But  if  the  principal  in  substance  complies  with  the 
command,  varying  only  in  the  circumstances  of  time,  or  place,  or  manner  of  execu- 
tion, in  these  cases  the  person  soliciting  to  the  offence  will,  if  absent,  be  an  accessory 
before  the  fact,  or,  if  present,  a  principal.  A.  commands  B.  to  murder  C.  by  poison  ; 
B.  does  it  by  sword  or  other  weapon,  or  by  some  other  means;  A.  is  accessory  to  this 
murder,  for  the  murder  of  C.  was  the  principal  object,  and  that  object  is  effected. 
So  where  the  principal  goes  beyond  the  terms  of  the  solicitation,  )/  in  the  event  the 
felony  committed  was  a  probable  consequence  of  what  was  ordered  or  advised,  the 
person  giving  such  order  or  advice  will  be  an  accessory  to  that  felony.  A.,  upon 
some  affront  given  by  B  ,  orders  his  servant  to  waylay  him  and  beat  him.  The  ser- 
vant does  so,  and  B.  dies  of  the  beating;  A.  is  accessory  to  this  murder.  A.  solicits 
B  to  burn  the  house  of  C. ;  he  does  so,  and  the  flames  catching  the  house  of  D., 
that  also  is  burnt.  A.  is  an  accessory  to  this  felony.  The  principle  in  all  these  cases 
is,  that  though  the  event  might  be  beyond  the  original  intention  of  the  accessory, 
yet  as  in  the  ordinary  course  of  things,  that  event  was  the  probable  consequence  of 
what  was  d(me  under  his  influence,  and  at  his  instigation,  he  is  in  law  answerable  for 
the  offence.  Foster,  369,  370  :  see  also  1  Hale,  P.  C.  617  ;  Hawk.  P.  C.  b.  2,  c.  29, 
8.  18.  Where  the  principal  wilfully  commits  a  different  crime  from  that  which  he  is 
commanded  or  advised  to  commit,  the  party  counselling  him  will  not,  as  above  stated, 
be  guilty  as  accessory.  But  whether,  where  the  principal  bi/  mistake  commits  a  dif- 
ferent crime,  the  party  commanding  or  advising  him  .shall  stand  excused,  has  been 
the  subject  of  much  discussion.     It  is  said   by  Lord  Hale,  that  if  A.  comiuand  B. 
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to  kill  C,  and  B.  by  mistake  kills  D.,  or  else  in  strikino;  at  C.  kills  D.,  but  misses  C, 

A.  is  not  accessory  to  the  murder  of  D.,  because  it  differs  in  the  person.  1  Hale,  P. 
G.  617,  citing  3  Inst.  51 ;  R.  v.  Saunders,  Plow.  Com.  475.  The  circumstances  of 
Saunders'  case,  cited  by  Lord  Hale,  were  these  :  Saunders,  with  the  intention  of 
destroying  his  wife,  by  the  advice  of  one  Archer,  mixed  poison  in  a  roasted  apple, 
and  gave  it  to  her  to  eat,  and  the  wife  having  eaten  a  small  part  of  it,  and  given  the 
remainder  to  their  child,  Saunders  making  only  a  faint  attempt  to  save  the  child, 
whom  he  loved  and  would  not  have  destroyed,  stood  by  and  saw  it  eat  the  poison,  of 
which  it  soon  afterwards  died.  It  was  held  that  though  Saunders  was  clearly  guilty 
of  the  murder  of  the  child,  yet  Archer  was  not  accessory  to  the  murder. 

Upon  the  law  as  laid  down  by  Lord  Hale,  and  upon  R.  v.  Saunders,  Mr.  Justice 
Foster  has  made  the  following  observations,  and  has  suggested  this  case :  B.  is  an 
utter  stranger  to  the  person  of  C,  and  A.  therefore  takes  upon  himself  to  describe 
him  by  his  stature,  dress,  &c.,  and  acquaints  B.  when  and  where  he  may  probably  be 
met  with.     B.  is  punctual  at  the  time  and  place,  and  D.,  a  person  in  the  opinion  of 

B.  answering  the  description,  unhappily  coming  by,  is  murdered  under  a  strong  be- 
lief on  the  part  of  B.  that  he  is  the  man  marked  out  for  destruction.  Who  is  answer- 
able ?  Undoubtedly  A.  :  the  malice  on  his  part  cgreditur  personam.  The  pit  which 
he,  with  a  murderous  intention,  dug  for  C.,  D.  fell  into  and  perished.  Through  his 
guilt,  B.,  not  knowing  the  person  of  C  ,  had  no  other  *guide  to  lead  him  to  [*]72] 
his  prey  than  the  description  of  A.,  and  in  following  this  guide  he  fell  into  a  mistake, 
which  it  is  great  odds  any  man  in  his  circumstances  might  have  fallen  into.  "  I, 
therefore,"  continues  the  learned  writer,  "as  at  present  advised,  conceive  that  A. 
was  answerable  for  the  consequences  of  the  flagitious  orders  he  gave,  since  that  con- 
sequence appears  in  the  ordinary  course  of  things  to  have  been  highly  probable." 
Foster,  370.  With  regard  to  Archer's  case,  the  same  learned  author  observes,  that 
the  judges  did  not  think  it  advisable  to  deliver  him  in  the  ordinary  course  of  justice 
by  judgment  of  acquittal,  butfor  example's  sake  kept  him  in  prison  by  frequent  re- 
prieves from  session  to  session,  till  he  had  procured  a  pardon  from  the  crown.   Ibid. 

371.  Mr.  Justice  Foster  then  proposes  the  following  criteria,  as  explaining  the 
grounds  upon  which  the  several  cases  falling  under  this  head  will  be  found  to  rest. 
Did  the  principal  commit  the  felony  he  stands  charged  with,  under  the  flagitious  ad- 
vice, and  was  the  event,  in  the  ordinary  course  of  things,  a  probable  consequence  of 
that  felony  ?  Or  did  he,  following  the  suggestions  of  his  own  wicked  heart,  wilfully 
and  knowingly  commit  a  felony  of  another  kind  or  upon  a  different  subject?  Foster, 

372.  See  also  Hawk.  P.  C.  b.  2,  c.  29,  s.  22.  ' 

Accessories  before  the  fact  in  felonies — lioio  Indicted. "^  Before  the  7  Geo.  4,  c.  64, 
accessories  could  not,  except  by  their  own  consent,  be  punished  until  the  guilt  of  the 
principal  offender  was  established. (1)     It  was  necessary,  therefore,  either  to  try  them 

(1)  Commonwealth  v.  Andrews,  3  Mass  136;  State  v.  Groff,  1  Murph.  270.  An  accessory  in  a 
felony  cannot  be  put  upon  his  trial  if  the  principal  be  dead  without  conviction.  Commonwealth  v. 
Phillips,  16  Mass.  423.     See  Russell  on  C.  &  M.  21,  n.  A. 

Where  the  principal  and  accessory  are  Joined  in  one  indictment,  but  are  tried  separately,  the  record 
of  the  conviction  of  the  principal  is  priTna.  facie  evidence  of  his  guilt,  upon  the  trial  of  the  accessory, 
and  the  burden  of  proof  rests  on  the  accessory,  not  merely  that  it  is  questionable  whether  the  prin- 
cipal ought  to  have  been  convicted,  but  that  he  clearly  ought  not  to  have  been  convicted.  Common- 
wealth V.  Knapp,  10  Pick.  477.  See  also  State  v.  Crank,  2  Bailey,  66.  It  is  not  necessary  to  set  out 
the  conviction  of  the  principal  in  the  indictment.  Ibid.  The  court  may  in  its  discretion  permit  an 
accessory  to  be  tried  separately  from  the  principal.  State  v.  Yancey,  1  Const.  Rep.  237.  An  acces- 
sory cannot  be  put  on  his  trial  before  the  conviction  of  the  principal,  unless  he  consent  thereto,  or 
be  put  on  his  trial  with  his  principal.  State  v.  Pybuss,  4  Hump.  442  ;  Whitehead  v.  The  State,  16 
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after  the  principal  had  heen  convicted,  or  upon  the  same  indictment  with  him,  and 
the  latter  was  the  usual  course.  1  Russell  by  Grea.  38.  This  statute  is  now  repealed, 
and  by  the  24  &  25  Vict.  c.  94,  s.  1,  it  is  enacted  that,  "  whosoever  shall  become  an 
accessory  before  the  fact  to  any  felony,  whether  the  same  be  a  felony  at  common  law 
or  by  virtue  of  any  act  passed  or  to  be  passed,  may  be  indicted,  tried,  convicted,  and 
punished  in  all  respects  as  if  he  were  a  principal  felon."  By  s.  2,  "  whosoever  shall 
counsel,  procure  or  command  any  other  person  to  commit  any  felony,  whether  the 
same  be  a  felony  at  common  law,  or  by  virtue  of  any  act  passed  or  to  be  passed,  shall 
be  guilty  of  felony,  and  may  be  indicted  and  convicted,  either  as  an  accessory  before 
the  fact  to  the  principal  felony,  together  with  the  principal  felon,  or  after  the  con- 
viction of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a  substantive  felony, 
whether  the  principal  felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice,  and  may  thereupon  be  punished  in  the  same  man- 
ner as  an  accessory  before  the  fact  to  the  same  felony,  if  convicted  as  an  accessory, 
may  be  punished." 

It  was  decided  upon  the  11  &  12  Vict.  c.  46,  s.  1  (which  is  in  the  same  terms  as 
the  24  &  25  Vict.  c.  94,  s.  1,  and  was  passed  to  remedy  a  defect  in  the  7  Geo.  4,  c. 
64),  that  a  person  charged  as  an  accessory  before  the  fact  may  be  convicted  even 
though  the  principal  be  acquitted.  R.  v.  Hughes,  Bell,  C.  C.  242.  The  two  first 
counts  charged  A.  and  B.  with  stealing,  and  the  third  count  charged  B.  with  receiv- 
ing. No  evidence  was  offered  against  A.,  who  was  acquitted  and  called  as  a  witness. 
The  evidence  went  to  show  that  B.  was  an  accessory  before  the  fact,  and  the  jury 
found  a  general  verdict  of  guilty.  It  was  held  that  the  conviction  was  good.  Erie, 
J.,  said,  "  We  consider  that  being  an  accessory  before  the  fact  now  stands  as  a  sub- 
stantive felony,  and  that  now  the  conviction  of  an  accessory  would  stand  good,  and 
[*173]  *no  wrong  be  done  him,  though  he  should  be  tried  before  the  principal." 

By  the  24  &  25  Vict.  c.  24,  s.  5,  "  If  any  principal  offender  shall  be  in  anywise 
convicted  of  any  felony,  it  shall  be  lawful  to  proceed  'against  any  accessory  either 
before  or  after  the  fact,  in  the  same  manner  as  if  such  principal  felon  had  been 
attainted  thereof,  notwithstanding  such  principal  shall  die  or  be  pardoned,  or  other- 
wise delivered  before  attainder;  and  every  such  accessory  shall,  upon  conviction, 
suflFer  the  same  punishment  as  he  would  have  suffered  if  the  principal  had  been 
attainted."  By  the  24  &  25  Vict.  c.  94,  s.  5  (replacing  the  14  &  15  Vict.  c.  100, 
s.  15),  "any  number  of  accessories  at  different  times  to  any  felony,  and  any  number 
of  receivers  at  different  times  of  property  stolen  at  one  time,  may  be  charged  with 
substantive  felonies  in  the  same  indictment,  and  may  be  tried  together,  notwith- 
standing the  principal  felon  shall  not  be  included  in  the  same  indictment,  or  shall 
not  be  in  custody  or  amenable  to  justice." 

Accessories  after  the  facti  in  felonies.^  An  accessory  after  the  fact,  says  Lord 
Hale,  is  where  a  person  knowing  the  felony  to  be  committed  by  another,  receives, 
relieves,  comforts,  or  assists  the  felon  :  1  Hale;  P.  C  618  ;  whether  he  be  a  principal, 
or  an  accessory  before  the  fact.  2  Hawk.  c.  29,  s.  1 ;  3  P.  Wms.  475.     But  a/eme 

Mass.  278  ;  Commonwealth  v.  Woodward,  Tbacher's  Crim.  Cas.  63 ;  Sampson  v.  The  Commonwealth, 
5  Watts  &  Serg.  385. 

The  record  is  conchisive  evidence  of  the  conviction  of  the  principal,  and  prima  facif.  evidence  of 
his  Ruilt.  Studstill  v.  The  State,  7  Georgia,  2  ;  Tlie  State  v.  Duncan,  6  Iredell,  236 

Though  the  accessory  mny  be  convicted  before  the  principal,  yet  the  offence  of  the  principal  must 
be  alleged  :  Ulmer  v.  The  State,  14  Indiana,  52  ;  and  proved  ;  Ogden  v.  The  State,  12  Wisoonsin, 
532. 

An  accessory  may  be  indicted  without  the  conviction  of  the  principal  being  averred,  but  his  guilt 
must  be  averred,  and  the  evidence  must  show  that  his  guilt  was  legally  established  before  the  trial 
of  the  accessory.  Holmes  v.  The  Commonwealth,  1  Casey,  221. 
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covert  does  not  become  an  accessory  by  receiving  her  husband.  This,  however,  is 
the  only  relationship  which  will  excuse  such  an  act,  the  husband  being  liable  for 
receiving  the  wife,  1  Hale,  P.  C.  621.  So  if  a  master  receives  his  servant,  or  a 
servant  his  master,  or  a  brother  his  brother,  they  are  accessories,  in  the  same  manner 
as  a  stranger  would  be.  Hawk.  P.  C.  b.  2,  o.  29,  s.  34.  If  a  husband  and  wife 
knowingly  receive  a  felon,  it  shall  be  deemed  to  be  the  act  of  the  husband  only.  1 
Hale,  P.  C.  621.  But  if  the  wife  alone,  the  husband  being  ignorant  of  it,  receive 
any  other  person  being  a  felon,  the  wife  is  accessory,  and  not  the  husband.  Id. 

With  regard  to  the  acts  which  will  render  a  man  guilty  as  an  accessory  after  the 
fact,  it  is  kid  down,  that  generally  any  assistance  whatever,  given  to  a  person  known 
to  be  a  felon,  in  order  to  hinder  his  being  apprehended  or  tried,  or  suffering  the 
punishment  to  which  he  is  condemned,  is  a  sufficient  receipt  for  this  purpose;  as 
where  a  person  assists  him  with  a  horse  to  ride  away  with,  or  with  money  or  victuals 
to  support  him  in  his  escape ;  or  where  any  one  harbors  and  conceals  in  his  house  a 
felon  under  pursuit,  in  consequence  of  which  his  pursuers  cannot  find  him  ;  and  much 
more,  where  the  party  harbors  a  felon,  and  the  pursuers  dare  not  take  him.  Hawk. 
P.  C.  b.  2,  c.  29,  s.  26.  See  R.  v.  Lee,  6  C.  &  P.  536  :  25  E.  C  L.  R.  So  a  man 
who  employs  another  person  to  harbor  the  principal  may  be  convicted  as  an  accessory 
after  the  fact,  although,  he  himself  did  no  act  to  relieve  or  assist  the  principal.  R. 
V.  Jarvis,  2  Moo.  &  R.  40.  So  it  appears  to  be  settled  that  whoever  rescues  a  felon 
imprisoned  for  the  felony,  or  voluntarily  suffers  him  to  escape,  is  guilty  as  accessory. 
Hawk.  P.  C.  b.  2,  c.  29,  s.  27.  In  the  same  manner  conveying  instruments  to  a 
felon,  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to  let  him  escape,  make  the 
party  an  accessory.  But  to  relieve  a  felon  in  gaol  with  clothes  or  other  necessaries  is 
no  offence,  for  the  crime  imputable  to  this  species  of  accessory  is  the  hindrance  of  pub- 
lic justice,  by  assisting  tRe  felon  to  escape  the  vengeance  of  the  law.  4  Bl,  Com.  38. 

*Merely  suffering  the  principal  to  escape  will  not  make  the  party  an  [*174] 
accessory  after  the  fact,  for  it  amounts  at  most  but  to  a  mere  omission.  6  H.  4,  s. 
1;  1  Hale,  619.  So  if  a  person  speak  or  write,  in  order  to  obtain  a  felon's  pardon 
or  deliverance  :  26  Ass.  47 ;  or  advise  his  friends  to  write  to  the  witnesses  not  to 
appear  against  him  at  his  trial,  and  they  write  accordingly:  3  Inst.  139;  1  Hale, 
620  ;  or  even  if  he  himself  agree  for  money  not  to  give  evidence  against  the  felon  : 
Moo.  8  ;  or  know  of  the  felony  and  do  not  discover  it :  1  Hale,  371,  618;  none  of 
these  acts  will  make  a  party  an  accessory  after  the  fact. 

The  felony  must  be  complete  at  the  time  of  the  assistance  given,  else  it  makes 
not  the  assistant  an  accessory.  As  if  one  wounded  another  mortally,  and  after  the 
wound  given,  but  before  death  ensued,  a  person  assisted  or  removed  the  delinquent, 
this  did  not,  at  common  law,  make  him  accessory  to  the  homicide,  for  till  death 
ensued,  there  was  no  felony  committed.  Hawk.  P.  C.  b.  2,  c.  29,  s.  35;  4  Bl. 
Com.  38. 

In  order  to  render  a  man  guilty  as  accessory,  he  must  have  notice,  either  express 
or  implied,  of  the  principal  having  committed  a  felony.  Hawk.  P.  C.  b.  2,  c.  29,  s. 
32.  It  was  formerly  considered,  that  the  attainder  of  a  felon  was  a  notice  to  all  per- 
sons in  the  same  county  of  the  felony  committed,  but  the  justice  of  this  rule  has 
been  denied.  Hawk.  P.  C.  b.  2,  c.  29,  s.  83.  It  was  observed  by  Lord  Hardwicke, 
that  though  this  may  be  some  evidence  to  a  jury,  of  notice  to  an  accessory  in  the 
same  county,  yet  it  cannot,  with  any  reason  or  justice,  create  an  absolute  presump- 
tion of  notice.  R.  v.  Burridge,  8  P.  Y/ms.  495.  In  order  to  support  a  charge  of 
receiving,  harboring,  comforting,  assisting,  and  maintaining  a  felon,  there  must  be 
some  act  proved  to  have  been  done  to  assist  the  felon  personally ;  it  is  not  enough  to 
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prove  possession  of  various  sums  of  money  derived  from  the  disposal  of  the  property 
stolen.  K.  v.  Chappie,  9  0.  &  P.  355 :  38  E.  C.  L.  K. 

Accessories  after  the  fact  in  felonies — how  indicted.']  With  regard  to  the  trial 
of  accessories  after  the  fact,  the  24  &  25  Vict.  c.  99,  s.  3,  enacts  that  "  whosoever 
shall  become  an  accessory  after  the  fact  to  any  felony,  whether  the  same  be  a  felony 
at  common  law,  or  by  virtue  of  any  act  passed  or  to  be  passed,  may  be  indicted  and 
convicted  either  as  an  accessory  after  the  fact  to  the  principal  felony,  together  with 
the  principal  felon,  or  after  the  conviction  of  the  principal  felon  ;  or  may  be  indicted 
and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not 
have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and 
may  thereupon  be  punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished." 

Sections  5  and  6  of  the  24  &  25  Vict.  c.  94,  supra,  p.  173,  apply  to  accessories 
after  as  well  as  before  the  fact. 

By  the  24  &  25  Vict,  c  94,  s.  8,  "  every  accessory  after  the  fact  to  any  felony 
(except  where  it  is  otherwise  specially  provided),  whether  the  same  be  a  felony  at 
common  law  or  by  virtue  of  any  act  passed  or  to  be  passed,  shall  be  liable  (at  the 
discretion  of  the  court)  to  be  imprisoned  in  the  common  gaol  or  house  of  correction 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor;  and  it  shall  be 
lawful  for  the  court,  if  it  shall  think  fit,  to  require  the  offender  to  enter  into  his  own 
[*175]  recognizances  and  to  find  sureties,  both  or  either,  *for  keeping  the  peace,  in 
addition  to  such  punishment ;  provided  that  no  person  shall  be  imprisoned  under 
this  clause  for  not  finding  sureties  for  any  period  exceeding  one  year." 

An  accessory  may  avail  himself  of  every  matter,  both  of  law  and  fact,  to  counter- 
act the  guilt  of  his  principal. (1)  Foster,  365  ;  1  Russ.  by  Grea.  42;  and  see  post, 
Receiving  Stolen  Goods. 

Aiders  and  aleftors  as  principals  in  the  second  degree  in  misdemeanors.]  Aiding 
and  abetting  in  the  commission  of  a  misdemeanor  is  itself  a  misdemeanor.  But  it 
has  always  been  the  custom  to  indict  principals  in  the  second  degree  in  misdemeanors, 
the  same  way  as  principals  in  the  first  degree.  And  now  by  the  24  &  25  Vict.  c. 
94,  s.  8,  it  is  enacted  that  "  whosoever  shall  aid,  abet,  counssel,  or  procure  the  commission 
of  any  misdemeanor,  whether  the  same  be  a  misdemeanor  at  common  law  or  by  virtue 
of  any  act  passed  or  to  be  passed,  shall  be  liable  to  be  tried,  indicted,  and  punished 
as  a  principal  offender."     The  same  provision  is  repeated  in  the  several  new  statutes. 

Accessories  in  misdemeanors.]  In  misdemeanors  all  are  principals,  and  there  are 
no  accessories  in  the  technical  sense  of  that  term.  Some  diflBculty  about  this  was 
created  by  the  cases  of  R.  v.  Else,  Russ.  &  Ry.  42,  and  R.  v.  Page,  1  Russ.  &  Gr. 
82  ;  but  the  law  was  set  right  by  R.  v.  Greenwood,  2  Den.  C.  C.  453  ;  S.  C.  21  L. 
J.  M.  0.  127. 

Venve  and  jurisdiction.]  By  24  &  25  Vict.  c.  94,  s.  7,  "  where  any  felony  shall 
have  been  wholly  committed  in  England  or  Ireland,  the  offence  of  any  person  who 
shall  be  an  accessory,  either  before  or  after  the  fact,  to  any  such  felony,  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  by  any  court  which  shall  have 
jurisdiction  to  try  the  principal  felony,  or  any  felonies  committed  in  any  county  or 
place  in  which  the  act,  by  reason  whereof  such  person  shall  have  become  accessory, 

(1)  United  States  v.  Wood,  i  Wash.  C.  C.  Rep.  440 ;  S.  C.  3  Wheeler's  C.  C.  326. 
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shall  have  been  committed  ;  and  in  every  other  case  the  oifence  of  any  person  who 
shall  be  an  accessory  either  before  or  after  the  fact  to  any  felony,  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  by  any  court  which  shall  have  jurisdic- 
tion to  try  the  principal  felony,  or  any  felonies  committed  in  any  county  or  place  in 
which  such  person  shall  be  apprehended  or  be  in  custody,  whether  the  principal 
felony  shall  have  been  committed  on  the  sea  or  on  the  land,  or  begun  on  the  sea  and 
completed  on  the  land,  or  begun  on  the  land  and  completed  on  the  sea,  and  whether 
within  her  majesty's  dominions  or  without,  or  partly  within  her  majesty's  dominions 
and  partly  without."(l) 
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Preferring  and  finding  bills  of  indictment,    . 

Copy  of  indictment, 

Particulars.  . 

Jurisdiction, 
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Arraignment, 
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Special, 

General  issue. 

Pleading  over, 
Joinder  of  distinct  offences  in  the  indictment — election. 
Quashing  indictments,  . 
Amendment, 
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Writ  of  error, 
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Costs  in  cases  of  felony, 
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Expenses  of  prosecution  for  capital  offences  in  exclusiv 
Rewards  for  apprehension  of  offenders. 
Allowance  to  widows,  Ac,    . 
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Preferring  and  finding  hills  of  indictment.']     Before  the  passage  of  the  19  &  20 
Vict.  c.  54,  it  was  necessary  to  swear  the  witnesses  in  *open  court  before  they  [*177] 


(1)  An  accessory  before  the  fact  to  a  felony  procured  in  another  State  to  be  committed  within 
New  Hampshire,  cannot  be  tried  for  the  offence  of  procuring  its  commission,  in  the  county  in  New 
Hampshire  within  which  the  principal  offence  is  committed.  The  State  v.  Moore,  6  Foster,  448. 

Where  the  offence  of  a  principal  is  committed  in  one  county,  and  that  of  the  accessory  in  another, 
the  accessory  may  be  tried  in  the  county  where  he  performed  the  act  which  made  him  an  accessory. 
Baron  v.  The  People,  1  Parker  C.  R.  246. 
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could  give  evidence  before  the  grand  jury  ;  but  now,  by  s.  1,  of  that  act,  it  is  made 
"  lawful  for  the  foreman  of  every  grand  jury  in  England  and  Wales,  and  he  is  author- 
ized and  required  to  administer  an  qath  to  all  persons  whomsoever,  who  shall  appear 
before  such  grand  jury  to  give  evidence  in  support  of  any  bill  of  indictment,  and  all 
such  persons  attending  before  any  grand  jury  to  give  evidence  may  be  sworn  and 
examined  on  oath  by  such  grand  jury  touching  the  matters  in  question  ;  and  every 
person  taking  any  oath  or  affirmation  in  support  of  any  bill  of  indictment  who  shall 
wilfully  swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury  ;  and  the  name  of 
every  witness  examined,  or  intended  to  be  so  examined,  shall  be  indorsed  on  such 
bill  of  indictment ;  and  the  foreman  of  such  grand  jury  shall  write  his  initials  against 
the  name  of  each  witness  so  sworn  and  examined  touching  such  bill  of  indictment." 
By  s.  3,  "  the  word  '  foreman'  shall  include  any  member  of  such  grand  jury  who  may 
for  the  time  being  act  on  behalf  of  such  foreman  in  the  examination  of  witnesses." 

Two  indictments  for  the  same  offence,  one  for  the  felony  under  a  statute,  and  the 
other  for  the  misdemeanor  at  common  law,  ought  not  to  be  preferred  or  found  at  the 
same  time.  R.  v.  Doran,  1  Leach,  538 ;  R.  v.  Smith,  3  C.  &  P.  413  :  14  E.  C.  L. 
R.  But  where  two  indictments  had  been  found,  one  for  stealing  and  another  for 
a  misdemeanor,  and  it  was  sworn  that  they  were  for  the  same  identical  offence,  the 
Q.  B.  (into  which  court  the  indictments  had  been  removed  by  certiorari),  refused  to 
grant  a  rule  for  quashing  one  or  both  of  such  indictments.  R.  v.  Stockley,  3  Q.  B. 
828  :  43  E.  C.  L.  R. 

The  grand  jury  are  not  usually  very  strict  as  to  evidence,  as  they  only  require 
that  a  primcL  facie  case  should  be  established ;  they  often  admit  copies  where  the 
originals  alone  are  evidence ;  and  sometimes  even  evidence  by  parol  of  a  matter  which 
should  be  proved  by  written  evidence.  But  as  they  may  insist  upon  the  same  strict- 
ness of  proof  as  must  be  observed  at  the  trial,  it  may  be  prudent  in  all  cases  to  be 
provided,  at  the  time  the  bill  is  preferred,  with  the  same  evidence  which  is  intended 
afterwards  to  support  the  indictment. 

Where  the  grand  jury  found,  upon  a  bill  preferred  against  A.  and  B.  for  murder, 
a  true  bill  against  A.  for  murder,  and  against  B.  for  manslaughter,  Campbell,  C.  J., 
held  that  the  finding  against  A.  was  good,  and  that  against  B.  a  nullity,  and  directed 
that  a  fresh  bill  should  be  preferred  against  B.  for  manslaughter.  R.  v.  Bubb,  4  Cox, 
C.  C.  455.  Where  the  grand  jury  have  found  a  bill,  the  judge  before  whom  the 
case  comes  on  to  be  tried  ought  not  to  inquire  whether  the  witnesses  were  properly 
sworn  previously  to  their  going  before  the  jury ;  and  it  seems  that  an  improper  mode 
of  swearing  them  will  not  vitiate  the  indictment,  as  the  grand  jury  are  at  liberty  to 
find  a  bill  upon  their  own  knowledge  only.  R.  v.  Russell,  Carr.  &  M.  247  :  47  E.  C. 
L.  R. 

As  to  the  grand  jury  in  Ireland,  see  the  1  &  2  Vict.  c.  37;  also  O'Connell  v.  Reg., 
11  C.  &F.  155. 

If  the  bill  be  not  found,  a  fresh  bill  may  afterwards  be  preferred  to  a  subsequent 
grand  jury.  4  Bla.  Comm.  305.  And  it  would  seem  from  Bacon's  Abridgment,  In- 
dictment D.,  that  where  a  bill  for  one  offence,  such  as  murder,  is  ignored  by  the 
grand  jury,  another  bill  against  the  same  party,  relating  to  the  same  subject-matter, 
but  charging  another  offence,  such  as  manslaughter,  may  be  preferred  to  and  found 
by  the  same  grand  jury;  and  this  course  is  frequently  adopted  in  practice. 
[*178]  "'But  if  the  grand  jury  at  the  assizes  or  sessions  have  ignored  a  bill,  they 
cannot  find  another  bill  at  the  same  assizes  or  sessions,  against  the  same  person  for 
precisely  the  same  offence,  and  if  such  other  bill  be  sent  before  them  they  should 
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take  no  notice  of  it.  R.  v.  Humphreys,  Carr.  &  M.  601 :  47  B.  C.  L.  R. ;  Ace.  R. 
V.  Austin,  4  Cox,  C.  C.  386. 

Where  a  true  bill  has  been  found  by  the  grand  jury  at  quarter  sessions  for  a  rape, 
the  person  against  whom  the  bill  is  found  may  be  tried  upon  it  at  the  assizes.  R.  v. 
AUura,  2  Cox,  C.  C.  62. 

A  grand  jury  ought  not  to  ignore  a  bill  on  the  ground  of  insanity,  but  if  they  be- 
lieve that  the  acts  done,  if  committed  by  a  sane  person,  would  have  amounted  to  the 
offence  charged,  it  is  their  duty  to  find  the  bill,  otherwise  the  court  cannot  order  the 
party  to  be  detained  in  custody  under  the  39  &  40  Geo.  4,  c.  94,  s.  2  (J.nfra,  p.  183). 
R.  V.  Hodges,  8  C.  &  P.  195  :  34  E.  C.  L.  R. 

By  the  22  &  23  Vict.  c.  17,  s.  1,  "  no  indictment  for  perjury,  subornation  of  per- 
jury,, conspiracy,  obtaining  by  false  pretences,  keeping  a  gambling  house,  keeping  a 
disorderjy  house,  or  an  indecent  assault,  is  to  be  presented  to,  or  found  by  any  grand 
jury,  unless  the  person  presenting  it  has  been  bound  by  recognizance  to  prosecute  or 
give  evidence  against  the  accused,  or  unless  the  accused  has  been  committed  to,  or 
detained  in  custody,  or  bound  by  recognizance  to  appear  and  answer  to  the  indict- 
ment, or  unless  the  indictment  be  preferred  by  the  direction  or  with  the  consent  in 
writing  of  a  judge  of  one  of  the  superior  courts  of  law  at  Westminster,  or  of  her  JMa- 
jesty's  attorney  or  solicitor-general,  or  (in  the  case  of  an  indictment  for  peijury)  by 
the  direction  of  any  court,  judge,  or  public  functionary  authorized  by  the  14  &  15 
Vict.  c.  100,  so  to  direct." 

If  the  indictment  were  to  include,  besides  the  charges  with  respect  to  which  the 
proper  preliminary  steps  had  been  taken,  other  charges,  with  respect  to  which  those 
steps  were  necessary  under  the  above  act,  but  had  not  been  taken,  probably  advan- 
tage could  be  taken  of  the  objection  under  the  general  issue,  or  the  defendant  miiiht 
move  to  have  the  indictment  quashed. 

Copy  of  indictment.']  A  prisoner  is  not  entitled  as  of  right  to  a  copy  of  the  in- 
dictment in  order  to  draw  up  his  plea,  but  the  court  will  direct  the  indictment  to  be 
read  over  slowly,  in  order  that  it  may  be  taken  down.  R.  v.  Parry,  7  C.  &  P.  836  : 
32  E.  C.  L.  R.  But  the  counsel  for  the  prosecution  may  give  a  copy  of  the  indictment 
with  a  view  of  saving  time.  lb.  See  also  R.  v.  Newton,  1  C.  &  K.  469  :  47  E.  C.  L. 
R.  In  the  case  of  an  acquittal  on  a  prosecution  for  felony,  a  copy  of  the  indictment 
cannot  be  regularly  obtained  without  an  order  from  the  court.  The  rule  is  confined 
to  cases  of  felony.  In  prosecuting  for  misdemeanors  the  defendant  is  entitled  to  a 
copy  of  the  record  as  a  matter  of  right,  without  a  previous  application  to  the  court. 
Morrison  v.  Kelly,  1  Blackst.  385 ;  Evans  v.  Phillips,  MS. ;  2  Selw.  N.  P.  952  ;  2 
Phill.  Ev.  176.     See  further  2  Russ.  by  Grea.  812,  813. 

Particulars.']  With  respect  to  the  general  law  relating  to  the  delivery  of  particu- 
lars in  criminal  cases,  very  little  is  to  be  found  in  the  books.  Now  that  the  indict- 
ment is  in  many  cases  perfectly  general,  it  seems  to  be  a  matter  of  right  that  the 
prisoner  should  have  some  information  as  to  the  particular  charges  intended  to  be 
brought  against  him.  Carr.  Supp.  p.  321.  Those  offences  in  which  the  right  of  the 
accused  to  particulars  has  been  recognized,  and  in  *which  they  are  most  com-  [*179] 
monly  required,  are  barratry,  nuisance,  offences  relating  to  highways,  conspiracy, 
and  embezzlement.  The  law  so  far  as  it  relates  to  each  of  these  classes  will  be  found 
under  those  titles.  See  especially,  as  to  barratry,  Carr.  Supp.  321.  The  learned 
author  of  this  work,  in  speaking  of  the  generality  allowed  in  indictments  for  larceny 
and  embezzlement,  says,  "  Under  these  circumstances,  it  is  hardly  possible  for  an 
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innocent  man  to  know  what  charges  he  has  to  meet,  because  all  of  them  may  be  in- 
cluded in  one  indictment;  and,  when  there,  they  are  wholly  indeflnite  as  to  time, 
place,  sum,  and  person,  and  from  whom  the  money  was  received.  It  is  true  that  the 
prisoner  may,  in  his  defence,  say,  that  if  he  had  had  a  knowledge  of  what  particular 
sums  he  was  charged  with  embezzling,  he  could  have  procured  the  attendance  of 
witnesses  to  show  that  he  had  applied  those  moneys  to  his  master's  use,  and  not  to 
his  own ;  but  as  this  may  be  as  easily  said  by  the  most  guilty  man  as  by  the  most 
innocent,  it  would  not  be  much  attended  to  by  the  jury." 

It  seems  that  the  proper  course  is  for  the  defendant  to  apply  to  the  prosecutor  in 
the  first  instance  for  particulars  of  the  offence;  and,  if  they  are  refused,  to  apply  to 
the  court  or  a  judge,  upon  an  aiEdavit  of  that  fact,  and  that  the  accused  is  unable  to 
understand  the  precise  charge  intended.  R.  v.  Bootyman,  5  C.  &  P.  300  :  24  E.  C. 
L.  R.;  R.  V.  Hodgson,  3  C.  &  P.  422:  14  E.  C.  L.  R.;  R.  v.  Marquis  of  Downshire, 
4  A.  &  E.  699:  31  E.  C.  L.  R.  The  application  may  be  made  to  the  judge  at  the 
assizes:  R.  v.  Hodgson,  su^ra,  where  Vaughan,  B.,  said  he  would,  if  necessary,  put 
off  the  trial  in  order  that  particulars  might  be  delivered.  In  barratry,  however,  it 
seems  to  be  necessary  to  give  particulars  without  any  demand.  1  Curw.  Hawk.  476, 
6.  13 ;  Carr.  iSupp.,  ubi  supra. 

If  particulars  have  been  delivered,  the  prosecutor  will  not  be  allowed  to  go  into 
other  charges  than  those  contained  therein.  If  particulars  have  been  ordered,  but 
not  delivered,  it  seems  that  the  prosecutor  cannot  be  precluded  from  giving  evidence 
on  that  account.  R.  v.  Esdaile,  1  F.  &  F.  213-227.  The  proper  course  is  to  apply 
to  put  off  the  trial. 

Jurisdiction.'}  So  far  as  locality  is  concerned,  the  jurisdiction  of  the  court  gener- 
ally depends  upon  the  venue;  that  is,  the  venue  must  be  laid  within  the  area  over 
which  the  court  has  jurisdiction;  and  this  venue  must  be  that  indicated  by  the  place 
where  the  offence  is  actually  committed,  unless  there  be  some  rule  or  statute  which 
permits  any  other  venue.  These  are  very  numerous,  and  the  whole  subject  will  be 
found  discussed  under  a  separate  chapter.     See  tit.  Venue. 

So  far  as  power  is  concerned,  the  only  distinction  to  which  it  is  necessary  here  to 
advert  is  that  relating  to  courts  of  quarter  sessions.  The  jurisdiction  of  these  courts 
is  now  regulated  by  the  5  &  6  Vict.  c.  31,  which  enacts  that,  after  the  pa.ssing  of 
that  act,  "  neither  the  justices  of  the  peace  acting  in  and  for  any  county,  riding,  divi- 
sion, or  liberty,  nor  the  recorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or 
any  adjournment  thereof,  try  any  person  or  persons  for  any  treason,  murder,  or  capital 
felony,  or  for  any  felony  which,  when  committed  by  a  person  not  previously  convicted 
of  felony,  is  punishable  by  transportation  beyond  the  seas  for  life,  or  for  any  of  the 
following  offences:  1,  misprision  of  treason;  2,  offences  against  the  Queen's  title, 
prerogative,  person,  or  government,  or  against  either  house  of  Parliament;  3,  offences 
subject  to  the  penalties  of  praemunire;  4,  blasphemy  and  offences  against  religion;  5, 
administering  and  taking  unlawful  oaths;  6,  perjury  and  subornation  of  perjury;  7, 
[*180]  making  *or  suborning  any  other  person  to  make  a  false  oath,  affirmation,  or 
declaration,  punishable  as  perjury,  or  as  a  misdemeanor;  8,  forgery;  9,  unlawfully  and 
maliciously  setting  fire  to  crops  of  corn,  grain,  or  pulse,  or  to  any  part  of  a  wood, 
coppice,  or  plantation  of  trees,  or  to  any  heath,  gorze,  furze,  or  fern;  10,  bigamy  and 
offences  against  the  laws  relating  to  marriage;  11,  abduction  of  women  and  girls;  12, 
endeavoring  to  conceal  the  birth  of  a  child;  13,  offences  against  any  provision  of  the 
laws  relating  to  bankrupts  £!nd  insolvents;  14,  composing,  printing,  or  publishing 
blasphemous,  seditious,  or  defamatory  libels;  15,  bribery;  16,  unlawful  combinations 


PRACTICE.  180 


and  conspiracies,  except  conspiracies  or  combinations  to  commit  any  offence  which 
such  justices  or  recorder  respectively  have  or  has  jurisdiction  to  try  when  committed 
by  one  person ;  17,  stealing,  or  fraudulently  taking,  or  injuring,  or  destroying  records, 
or  documents  belonging  to  any  court  of  law  or  equity,  or  relating  to  any  proceeding 
therein  ;  18,  stealing,  or  fraudulently  destroying,  or  concealing  wills,  or  testamentary 
papers,  or  any  document,  or  written  instruments,  being,  or  containing  evidence  of 
the  title  to  any  real  estate,  or  any  interest  in  lands,  tenements,  or  hereditaments." 

By  the  24  &  25  Vict.  c.  96,  s.  87,  offences  mentioned  in  the  twelve  previous  sec- 
tions (see  p.  254)  are  not  triable  at  any  quarter  sessions. 

In  Smith  v.  Reg.,  18  L.  J.  M.  C.  207,  it  was  held  that  the  jurisdiction  of  a 
recorder  of  a  borough  was  not  suspended  by  the  arrival  of  the  judges  of  assize  in  the 
same  county,  and  that  this  would  apply  equally  to  the  jurisdiction  of  the  quarter 
sessions  of  the  county.  But  Coleridge,  J.,  said  it  was  better  for  the  quarter  sessions 
not  to  proceed  with  the  trial  of  prisoners  after  the  business  of  the  assizes  had  com- 
menced. 9  C.  &  P.  90 :  38  E.  C.  L.  R. 

If  the  court  have  not  jurisdiction,  the  defendant  may  take  advantage  of  it  either 
by  a  plea  to  the  jurisdiction,  or,  if  it  appear  on  the  record,  by  demurrer,  or,  as  it 
seems,  by  motion  in  arrest  of  judgment,  or  by  a  writ  of  error.  R.  v.  Hewitt,  R.  &  R. 
58.  But  the  objection  may  also  be  taken  under  the  general  issue,  and  this  is  by  far 
the  most  usual  course. 

Certiorari.^  Any  proceeding  in  a  criminal  court  may  be  removed  by  a  writ  of 
certiorari  into  the  Court  of  Queen's  Bench,  which  writ  is  issued  by  that  court.  It  is 
demandable  as  of  right  by  the  crown :  R.  v.  Eaton,  2  T.  E.  89 ;  and  issues,  as  of 
course,  where  the  attorney-general  or  other  officer  of  the  crown  applies  for  it,  either 
as  prosecutor,  or  as  prosecuting  the  defence  on  behalf  of  the  crown :  Id. ;  R.  v.  Lewis 
4  Burr,  2458  ;  and  this,  even  though  the  certiorari  is  expressly  taken  away  by 
statute ;  for  unless  named,  the  crown  is  not  bound.  By  analogy,  the  certiorari  wa.s^ 
formerly  granted,  almost  of  course,  to  private  prosecutors,  who  were  said  to  represent 
the  crown.  But  now  by  the  5  &  6  Wm.  4,  c.  33,  s.  1,  no  writ  of  certiorari  can 
issue  from  the  Court  of  Q.  B.  at  the  instance  of  any  one,  except  the  attorney-general, 
without  motion  first  made  in  court,  or  to  a  judge  in  chambers,  and  leave  obtained  in 
the  same  manner  as  if  the  application  were  made  by  the  defendant.  By  the  16  &  17 
Vict.  c.  30,  s.  4,  after  reciting  that  by  reason  of  the  establishment  of  a  Court  of  Crim- 
inal Appeal,  the  removal  of  indictments  by  writ  of  certiorari  is  seldom  necessary  for 
the  decision  of  questions  of  law,  but  is  nevertheless  sometimes  resorted  to  for  the 
purpose  of  expense  and  delay,  it  is  enacted,  "  that  no  indictment,  except  indictments 
*against  bodies  corporate  not  authorized  to  appear  by  attorney  in  the  court  in  r*181] 
which  the  indictment  is  preferred,  shall  be  removed  into  the  Court  of  Q.  B.  or  into 
the  Central  Criminal  Court  by  writ  of  certiorari,  either  at  the  instance  of  the  prose- 
cutor or  of  the  defendant  (other  than  the  attorney-general  acting  on  behalf  of  the 
crown),  unless  it  be  made  to  appear  to  the  court  from  which  the  writ  is  to  issue  by 
the  party  applying  for  the  same,  that  a  fair  and  impartial  trial  of  the  case  cannot  be 
had  in  the  court  below,  or  that  some  question  of  law  of  more  than  usual  difficulty  and 
importance  is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the  premises  in  respect 
whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be  required  for  the  satis- 
factory trial  of  the  same."  By  s.  5,  no  certiorari  is  to  issue  unless  recognizance  is 
given  for  the  payment  of  costs.  See  R.  v.  Wilkes,  5  E.  &  B.  690  :  85  E.  C.  L.  R. ; 
R.  V.  Jewell,  7  B.  &.  B.  140  :  90  E.  C.  L.  R;  R.  v.  Mayor  of  Manchester,  Id.  453. 

It  has  been  held  that  the  mere  necessity  for  a  special  jury  was  not  alone  sufficient 
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ground  for  granting  the  writ:  R.  v.  Green,  1  Wil.  Wol.  &  Hod.  35.  A  much 
stronger  case  of  difficulty'  would  have  to  be  made  out  now  than  formerly  :  see  R.  v. 
Wartnaby,  2  Ad.  &  E.  435 :  29  E.  C.  L.  R. ;  E.v.  Duchess  of  Kingston,  Cowp. 
283.  The  rule  has  been  granted  on  the  ground  of  a  reasonable  probability  or  par- 
tiality in  the  jurisdiction  within  which  the  indictment  would  otherwise  be  tried,  in 
cases  where  the  charge  had  been  made  the  subject  of  much  public  discussion  :  R.  v. 
Mead,  3  D.  &  E.  301  ;  R.  v.  Lever,  1  Wil.  Wol.  &  Hod.  35 ;  where  the  person 
accused  is  a  person  of  influence  in  the  court  below :  Reban  v.  Trevor,  4  Jur.  292 ; 
R.  V.  Grover,  8  Dowl.  P.  C.  325  ;  R.  v.  Jones,  2  Har.  &  W.  293  ;  where  the  prose- 
cutor or  his  attorney  is  sheriff,  or  undersherifif :  R.  v.  Webb.  2  For.  1068;  R.  v. 
Knatchbull,  1  Selw.  150.  The  affidavit  on  which  the  application  is  made  should 
state  the  particular  facts  relied  on  very  explicitly.  E.  v.  Green,  uhi  supra  ;  R.  v. 
Jowle,  5  Ad.  &  E.  539  :  31  E.  C.  L.  R.  t 

By  the  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  4,  the  certiorari  may  be  applied  for  before 
the  indictment  is  found  for  a  misdemeanor.  The  same  is  the  case  in  felony,  for  it 
removes  any  record  that  shall  come  within  its  description  before  its  return.  2  Hawk, 
c.  27,  s.  23.  Where  there  are  several  defendants,  all  should  concur  either  on  their 
own  behalf,  or  on  behalf  of  the  applicant.  R.  v.  Hunt,  2  Chit.  Rep.  130. 

If  the  defendant  remove  an  indictment  by  certiorari  he  will,  if  convicted,  be  liable 
for  costs  to  the  prosecutor  or  party  grieved,  on  the  counts  on  which  he  is  convicted. 
5  &  6  W.  &  M.  c.  11,  s.  3;  E.  v.  Hawdon,  11  Ad.  &  E.  1430:  37  E.  C.  L.  R. 
See  1  Burn's  Jus.  by  Chitty,  624;  Arch  C.  L.  68,  16th  ed. 

As  to  writs  of  certiorari,  to  remove  trials  to  and  from  the  Central  Criminal  Court, 
see  the4&5Wm.4,  c.  36,s.  16;  9  &  10  Vict.  c.  24,  s.  3  ;  19  &  20  Vict.  c.  16;  post, 
p.  237. 

As  to  the  practice  relatiag  to  writs  of  certiorari  generally,  see  Corner's  Crowa 
Practice. 

Arraignment  in  (/eneral.^  A  person  indicted  for  felony  must  in  all  cases  appear 
in  person  and  be  arraigned,  but  this  does  not  apply  to  misdemeanors.  1  Chitt.  C.  L. 
414;  4  Bl.  C.  375.  On  an  indictment  or  information  for  a  crime  less  than  felony, 
the  defendant  may,  by  favor  of  the  court,  appear  by  attorney,  and  this  he  may  do  as 
£*182]  well  before  plea  pleaded  as  afterwards  unto  conviction.  E.  v.  Bacon,  *1  Lev. 
146 ;  Keilw.  165.  In  all  cases  of  felony,  the  prisoner  must  take  his  place  within  the 
dock.  R.  V.  Douglas,  Carr.  &  M.  193  :  41  E.  C.  L.  R. ;  and  see  also  R.  v.  Zulueta, 
1  C.'&K.  215:  47  E.  C.  L.  R. 

Formerly  where  a  prisoner  was  charged  in  one  count  with  a  subsequent  ofl'ence, 
and  in  another  with  a  previous  conviction,  it  was  the  practice  to  arraign  him  on  the 
whole  indictment ;  but  if,  at  the  request  of  his  counsel,  he  was  arraigned  on  that 
count  charging  the  subsequent  offence  only,  it  was  held  that  he  might  afterwards  be 
arraigned  and  legally  convicted  on  the  count  charging  a  previous  conviction.  R.  v. 
McEwin,  1  Bell,  C.  C.  20. 

Now  by  the  24  &  25  Vict.  c.  96,  s.  116,  in  any  indictment  for  any  offence  punish- 
able und«r  that  act  (larceny  and  oflences  connected  therewith),  "the  offender  shall, 
in  the  first  instance,  be  arraigned  upon  so  much  of  the  indictment  as  charges  the 
subsequent  offence ;"  and  after  the  inquiry  into  the  subsequent  offence  is  concluded, 
"  he  shall  then,  and  not  before,  be  asked  whether  he  had  previously  been  convicted 
as  alleged  in  the  indictment,  and  if  he  answer  that  he  had  been  so  previously  con- 
victed, the  court  may  proceed,  to  sentence  him  accordingly  ;  but  if  he  deny  that  he 
bad  been  so  previously  convictijd,  or  stand  mute  of  malice,  or  will  not  answer  directly 
to  such  question,  the  jury  shall  then  be  charged,"  &e. 
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The  24  &  25  Vict.  c.  99,  s.  37,  contains  a  precisely  similar  provision  with  respect 
to  offences  relating  to  the  coin. 

There  is  no  provision  for  the  arraignment  on  a  charge  of  a  previous  conviction  in 
other  cases. 

By  both  of  the  above  sections  it  is  specially  provided,  that  "  if  upon  the  trial  of  any 
person  for  any  such  subsequent  offence  such  person  shall  give  evidence  of  his  good 
character,  it  shall  be  lawful  .for  the  prosecutor,  in  answer  thereto,  to  give  evidence  of 
the  conviction  of  such  person  for  the  previous  offence  or  offences  before  such  verdict 
of  guilty  shall  be  returned,  and  the  jury  shall  inquire  concerning  such  previous  con- 
viction or  convictions  at  the  same  time  that  they  inquire  concerning  such  subsequent 
offence." 

The  arraignment  consists  of  three  parts  :  the  calling  of  the  prisoner  to  hold  up  his 
hand,  the  reading  over  of  the  indictment  to  him,  and  the  asking  him  whether  he  is 
guilty  or  not  guilty.  2  Hale,  219.  If  the  prisoner  upon  his  arraignment  refuse  to 
answer,  it  becomes  a  question  whether  it  is  of  malice,  or  whether  he  is  mute  by  the 
visitation  of  God.  The  court  will  in  such  case  direct  a  jury  to  be  impanelled,  who 
are  immediately  returned,  R.  v.  Jones,  1  Leach,  102,  from  amongst  the  bystanders. 
1  Chitty,  C.  L.  424  The  prisoner's  counsel  may  address  the  jury  and  call  witnesses, 
for  the  aflfirmative  of  the  issue  is  on  him.  R.  v.  Roberts,  Carr.  C.  L.  57.  Where  a 
verdict  of  mule  hy  the  visitation  of  God  is  returned,  the  court  will  order  the  trial  to 
proceed,  if  the  prisoner  is  of  competent  intellect,  and  can  be  made  to  understand  the 
nature  of  the  proceedings  against  himself.  Thus  where  it  appeared  that  a  prisoner, 
who  was  found  mute,  had  been  in  the  habit  of  communicating  by  means  of  signs,  and 
a  witness  was  called  who  stated  that  he  was  capable  of  understanding  her  by  means 
of  signs,  he  was  arraigned,  put  upon  his  trial,  convicted  of  simple  larceny,  and  received 
sentence  of  transportation.  R.  v.  Jones,  1  Leach,  102  ;  1  Russ.  by  Grea.  7.  So 
where  a  prisoner,  who  was  found  mute,  could  read  and  write,  the  indictment  was 
handed  to  him  with  the  usual  questions  written  upon  paper.  After  he  had  pleaded, 
and  stated  in  writing  that  he  had  no  objection  to  *any  of  the  jury,  the  trial  [*i83] 
proceeded.  The  judge's  note  of  the  evidence  was  handed  to  him  after  the  examina- 
tion of  each  witness,  and  he  was  asked,  in  writing,  if  he  had  any  question  to  put. 
The  proof  on  the  part  of  the  prosecution  being  insufficient,  he  was  acquitted  without 
being  called  upon  for  his  defence.  R.  v.  Thompson,  2  Lew.  C.  C.  137.  So  the  jury 
having  found  that  the  prisoner  was  mute  by  visitation  of  God,  and  then,  being  sworn 
to  try  whether  he  was  of  sound  mind,  found  that  he  was,  his  counsel  pleaded  not 
guilty  for  him,  and  the  trial  proceeded  in  the  usual  manner,  and  the  evidence  was  not 
interpreted  to  the  defendant.  R.  v.  Whitfield,  8  C.  &  K.  121,  coram  Williams,  J. 

But  where  a  prisoner  is  deaf  and  dumb,  and  cannot  be  made  to  comprehend  the 
nature  of  the  proceedings  and  the  details  of  the  evidence,  the  proper  course  seems  to 
be,  after  the  jury  have  found  him  mute  by  the  visitation  of  God,  to  reswear  the  jury 
to  inquire  whether  he  is  able  to  plead  to  the  indictment;  and  if  that  be  found  in  the 
negative,  then  to  swear  them  again  to  inquire  if  the  prisoner  be  sane  or  not;  and  if 
the  jury  find  him  to  be  insane,  the  judge  will  order  him  to  be  confined  under  the  39 
&  40  Geo.  3,  c.  94,  s.  2, post.  "There  are  three  points  to  be  inquired  into:  1st. 
Whether  the  prisoner  is  mute  of  malice  or  not.  2d.  Whether  he  can  plead  to  the 
indictment  or  not.  3d.  Whether  he  is  of  sufficient  intellect  to  comprehend  the  course 
of  proceedings  at  the  trial,  so  as  to  make  a  proper  defence."  Per  Alderson,  B.,  R.  v. 
Pritchard,  7  C.  &  P.  303 :  32  E.  C.  L.  R. ;  see  also  R.  v.  Dyson,  Ibid.  305  (n). 

If  the  prisoner  stands  mute  of  malice,  or  will  not  answer  directly  to  the  indictment, 
or  information  (for  treason,  felony,  piracy,  or  misdemeanor),  it  is  enacted  by  the  7  & 
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8  Geo.  4,  c.  28,  s.  2,  that  in  every  such  case  it  shall  be  lawful  for  the  court,  if  it  shall 
so  think  fit,  to  order  the  proper  officer  to  enter  a  plea  of  "  not  guilty,"  on  behalf  of 
such  person,  and  the  plea  so  entered  shall  have  the  same  effect  as  if  such  person  had 
actually  pleaded  the  saaie.(l)  And  where  the  prisoner,  who  was  indicted  for  murder, 
remained  mute  of  malice,  Eile,  J.,  refused  to  assign  counsel  for  his  defence,  as  the 
prisoner's  assent  could  not,  under  the  circumstances,  be  given.  R.  v.  Yscuado,  6  Cox, 
C.  C.  386. 

Where  the  prisoner  refused  to  plead,  on  the  ground  that  he  had  already  pleaded 
to  an  indictment  for  the  same  offence  (which  had  been  tried  before  a  court  not  hav- 
ing jurisdiction),  it  was  held  that  the  court  might  order  a  plea  of  "not  guilty"  to  be 
entered  for  him  under  the  above  statute.  R.  v.  Bitton,  6  C.  &  P.  92  :  25  E.  C.  L.  R. 

In  cases  of  insanity  it  is  enacted  by  the  39  &  40  Geo.  3,  o.  94,  s.  2,  that  if  a  per- 
son indicted  for  any  offence  appears  insane,  the  court  may,  on  his  arraignment,  order 
a  jury  to  be  impanelled  to  try  the  sanity ;  and  if  they  find  him  insane,  may  order  the 
finding  to  be  recorded,  and  the  insane  person  to  be  kept  in  custody  till  his  majesty's 
pleasure  be  known. 

The  latter  section  -applies  to  misdemeanors,  as  well  as  to  felonies.  R.  v.  Little, 
Euss.  &  Ry.  430. 

When  a  jury  is  impanelled  to  try  the  sanity  of  a  prisoner  under  this  section,  the 
counsel  for  the  prosecution  begins  and  calls  his  witnesses  to  prove  the  sanity  of  the 
prisoner.  Per  Williams,  J.,  R.  v.  Davis,  3  C.  &  K.  328. 

Similar  provisions  in  the  case  of  insane  persons  being  indicted  are  made  with  re- 
gard to  Ireland  by  the  1  &  2  Geo.  4,  c.  33,  ss.  16,  17. 

[*184]  *Where  a  party  was  indicted  for  a  misdemeanor  in  uttering  seditious 
words,  and  upon  his  arraignment  refused  to  plead,  and  showed  symptoms  of  insanity, 
and  an  inquest  was  forthwith  taken  under  the  above  statute  to  try  whether  he  was 
insane  or  not,  it  was  held  :  1st.  That  the  jury  might  form  their  own  judgment  of  the 
present  state  of  the  defendant's  mind,  from  his  demeanor  while  the  inquest  was  being 
taken,  and  might  thereupon  find  him  to  be  insane,  without  any  evidence  being  given 
as  to  his  present  state.  2dly.  That  upon  the  prisoner  showing  strong  symptoms  of 
insanity  in  court  during  the  taking  of  the  inquest,  it  became  necessary  to  ask  him 
whether  he  would  cross-examine  the  witnesses  on  the  inquest  or  would  offer  any  re- 
marks on  evidence.  R.  v.  Goode,  7  A.  &  E.  536  :  34  E.  C.  L.  R. 

See  further  as  to  the  mode  of  dealing  with  prisoners  found  to  be  insane,  post,  tit. 
Insanity. 

Postponivg  the  (rial.']  No  traverse  is  allowed  in  a  case  of  felony,  but  where  the 
courts  deem  it  necessary  for  the  purpose  of  justice,  they  will  postpone  the  trial  until 
the  next  assizes  or  sessions.  And  now  misdemeanors  are  put  on  the  same  footing  in 
this  respect  as  felonies,  the  14  &  15  Vict.  c.  100,  s.  27,  enacting  that  "no  person 
prosecuted  shall  be  entitled  to  traverse  or  postpone  the  trial  of  any  indictment  found 
against  him  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  and  general 
gaol  delivery :  provided  always,  that  if  the  court,  upon  the  application  of  the  person 
so  indicted  or  otherwise,  shall  be  of  opinion  that  he  ought  to  be  allowed  a  further 
term,  either  to  prepare  for  his  defence  or  otherwise,  such  court  may  adjourn  the  trial 
of  such  person  to  the  next  subsequent  session,  upon  such  terms,  as  to  bail  or  other- 
wise, as  to  such  court  shall  seem  meet,  and  may  respite  the  recognizances  of  the 
prosecutor  and  witnesses  accordingly;  in  which  case  the  prosecutor  and  witnesses 

(1)  United  States  v.  Hare,  3  Wheeler's  C.  C.  285. 
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shall  be  bound  to  attend  to  prosecute  and  give  evidence  at  such  subsequent  session, 
without  entering  into  any  fresh  recognizance  for  that  purpose." 

Instances  have  occurred  in  which  a  principal  witness  has  been  of  such  tender  years 
and  so  ignorant  as  not  to  understand  the  nature  and  obligation  of  an  oath,  that  the 
judge  has  ordered  the  trial  to  be  put  off  until  the  next  assizes,  and  directed  the  child 
in  the  meantime  to  be  instructed  in  religion.  Ante,  p.  107.  Also  where  it  appears, 
by  affidavit,  that  a  necessary  witness  for  the  prisoner  is  ill :  R.  v.  Hunter,  3  C.  &  P. 
591 ;  or  that  a  witness  for  the  prosecution  is  ill  (see  ante,  p.  66),  or  unavoidably  ab- 
sent, or  is  kept  out  of  the  way  by  the  contrivance  or  at  the  instigation  of  the  prisoner, 
the  court  will  postpone  the  trial,  unless  it  appear  that  the  requirements  of  justice  can 
be  satisfied  by  reading  the  witness's  depositions  before  a  magistrate. 

If  it  is  moved  on  the  part  of  the  prosecution,  in  a  case  of  felony,  to  put  off  the 
trial  on  the  ground  of  the  absence  of  a  material  witness,  the  judge  will  require  an 
affidavit  stating  the  points  which  the  witness  is  expected  to  prove,  in  order  to  form 
a  judgment  whether  the  witness  is  a  material  one  or  not.  R.  v.  Savage,  1  C.  &  K. 
75 :  47  E.  C.  L.  R.  An  affidavit  of  a  surgeon  that  the  witness  is  the  mother  of  an 
unweaned  child,  afflicted  with  an  inflammation  of  the  lungs,  who  could  neither  be 
brought  to  the  assize  town  nor  separated  from  the  mother,  without  danger  to  life,  is 
a  sufficient  ground  on  which  to  found  a  motion  to  postpone  the  trial.  lb.  Where  a 
prisoner's  counsel  moved  to  postpone  a  trial  for  murder,  on  an  affidavit  which  stated 
that  one  of  the  witnesses  for  the  prosecution,  who  had  been  bound  over  to  appear 
at  *the  assizes,  was  absent,  and  that  on  cross-examination  this  witness  could  [*185] 
give  material  evidence  for  the  prisoner,  Cresswell,  J.,  after  consulting  Patteson,  J., 
held  that  this  was  a  sufficient  ground  for  postponing  the  trial,  without  showing  that 
the  prisoner  had  at  all  endeavored  to  procure  the  witness's  attendance,  as  the  prisoner 
might  reasonably  expect,  from  the  witness  having  been  bound  over,  that  he  would 
appear.  R.  v.  Macarthy,  Carr.  &  M.  625  :  41  E.  C.  L.  R.  In  R.  v.  Palmer,  6  0. 
&  P.  652  :  25  E.  C.  L.  R.,  the  judges  of  the  Central  Criminal  Court  postponed, 
until  the  next  session,  the  presentment  of  a  bill  for  a  capital  offence  to  the  grand 
jury,  upon  the  affidavit  of  the  attorney  for  the  prosecution,  that  a  witness,  whose  evi- 
dence was  sworn  to  be  material,  was  too  ill  to  attend,  and  they  refused  to  refer  to  the 
deposition  of  the  witness  to  ascertain  whether  he  deposed  to  material  facts.  Where, 
in  a  case  of  murder,  committed  in  Newcastle-upon-Tyne,  which  had  created  great 
excitement,  a  newspaper,  published  in  the  town,  had  spoken  of  the  prisoner  as  the 
murderer,  and  several  journals,  down  to  the  time  of  the  assizes,  had  published  para- 
graphs impljing  or  tending  to  show  his  guilt,  and  it  appeared  that  the  jurors  at  such 
assizes  were  chosen  from  within  a  circle  of  fifteen  miles  round  Newca.stle,  where  such 
papers  were  chiefly  circulated,  but  that  at  the  summer  assizes  they  would  be  taken 
from  the  more  distant  parts  of  the  county  of  Northumberland  (into  which  the  indict- 
ment had  been  removed;,  Alderson  and  Parke,  BB.,  postponed  the  trial  until  the  fol- 
lowing assizes.  Alderson,  B.,  however,  said,  "I  yield  to  the  peculiar  circumstances 
of  the  case,  wishing  it  to  be  understood  that  I  am  by  no  means  disposed  to  encourage 
a  precedent  of  this  sort."  R.  v.  Bolara,  Newcastle  Spring  Ass.,  1839,  MS. ;  2  Moo. 
&  R.  192 ;  see  also  R.  v.  Joliffe,  4  T.  R.  285.  And  in  R.  v.  Johnson,  2  C.  &  K. 
854 :  61  E.  0.  L.  R.,  the  same  learned  judge  refused  to  postpone  the  trial  of  a 
prisoner  charged  with  murder,  on  the  ground  that  an  opportunity  might  be  thereby 
afforded  of  investigating  the  evidence  and  character  of  certain  witnesses  who  had 
not  been  examined  before  the  committing  magistrate,  but  who  were  to  be  called  for 
the  prosecution  to  prove  previous  attempts  by  the  prisoner  on  the  life  of  the  de- 
ceased. 
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In  no  instance  will  a  trial  be  put  off  on  account  of  the  absence  of  witnesses  to 
character.  R.  v.  Jones,  8  Bast,  34. 

Where  the  prisoner  applies  to  postpone  the  trial,  he  will  be  remanded  and  detained 
in  custody  till  the  next  assizes  or  sessions,  or  will  be  admitted  to  bail,  but  he  is  never 
required  to  pay  the  costs  of  the  prosecutor.  E.  v.  Hunter,  3  C.  &  P.  591 :  14  E.  C. 
L.  11.  Where  the  application  is  by  the  prosecutor,  the  court  in  its  discretion  will 
either  detain  the  prisoner  in  custody,  or  admit  him  to  bail,  or  discharge  him  on  his 
own  recognizances.  R.  v.  Beardmore,  7  C.  &  P.  407  :  32  B.  C.  L.  R. ;  R.  v.  Parish, 
Id.  782 ;  R.  V.  Osborne,  Id.  799 ;  see  also  R.  v.  Crowe,  4  C.  &  P.  251  :  19  E.  C.  L. 
R.  A  motion  to  put  off  a  trial  on  an  indictment  for  felony  made  on  behalf  of  the 
prisoner,  cannot  be  entertained  until  after  plea  pleaded.  R.  v.  Bolam,  2  Moo.  &  R. 
192.  Previous  to  the  spring  assizes  A.  was  committed  to  take  his  trial  for  shooting 
B.  The  trial  was  postponed  till  the  summer  assizes,  on  the  ground  that  B.  (who 
shortly  afterwrrds  died)  was  too  ill  from  his  wounds  to  attend  to  give  evidence.  At 
the  summer  'assizes  a  true  bill  was  found  against  A.  for  the  murder  of  B.,  and  an 
application  was  made  to  put  off  the  trial  until  the  following  spring  assizes,  on  account 
of  the  illness  of  a  material  witness.  Williams,  J.,  granted  the  application,  and  held 
[*186]  that  A.  was  *not  entitled  to  his  discharge  under  the  seventh  section  of  the 
habeas  corpus  act.  R.  v.  Bowen,  9  C.  &  P.  509  :  38  E.  C.  L.  R.;  see  8  C.  &  P. 
558:  34  E.  0.  L.  R.  - 

The  application  should  be  made  before  the  prisoner  is  given  in  charge  to  the  jury, 
as  it  is  very  doubtful  whether,  if  the  adjournment  of  the  trial  involved  a  discharge  of 
the  jury,  it.would  be  granted.     See^os^,  p.  210. 

Plea."]  There  are  several  kinds  of  pleas  in  criminal  cases,  but  the  only  ones  that 
are  at  all  likely  to  occur  in  ordinary  practice  are  the  three  special  pleas,  autrefois  acquit, 
autrefois  convict,  and  pardon,  and  the  general  issue  of  not  guilty. 

Special  pleas.']  The  mode  in  which  the  first  two  of  these  pleas  are  pleaded  is 
regulated  by  the  14  &  15  Vict.  c.  100,  s.  '28,  which  provides  that  in  any  plea  of 
autrefois  convict  or  autrefois  acquit,  it  shall  be  sufficient  for  any  defendant  to  state 
that  he  has  been  lawfully  convicted  or  acquitted,  as  the  case  may  be,  of  the  offence 
charged  in  the  indictment.  They  may  be  pleaded  ore  tenus.  If  the  plea  be  found 
against  the  prisoner  he  will  then,  if  he  have  not  already  done  so,  be  allowed  to  plead 
over  to  the  felony.  R.  v.  Birchenough,  7  C.  &  P.  575  :  HZ  E.  C.  L.  R.  But  in  mis- 
demeanors either  plea  must  be  pleaded  alone,  and  the  defendant  cannot  plead  over. 
R.  V.  Taylor,  3  B.  &  C.  502  :  10  E.  C.  L.  R. 

The  onus  of  proving  these  pleas  lies  upon  the  defendant.  By  the  14  &  15  Vict. 
0.  99,  s.  13,  it  is  enacted  that,  "  whenever  in  any  proceeding  whatever  it  may  be 
necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any  person  charged  with 
any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  record  of  the  conviction 
or  acquittal  of  any  such  person  or  a  copy  thereof,  but  it  shall  be  sufficient  that  it  be 
certified,  or  purport  to  be  certified  under  the  hand  of  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  such  conviction  or  acquittal 
took  place,  or  by  the  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced 
is  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and  judgment,  or  acquittal, 
as  the  case  may  be,  omitting  the  formal  parts  thereof"  If  the  record  has  not  been 
made  up,  the  court  will  postpone  the  case  in  order  that  it  may  be  done  :  R.  v.  Bow- 
man, 6  C.  &  P.  337  :  25  E.  C.  L.  R. ;  and  the  Court  of  Queen's  Bench  will,  if  neces- 
sary, grant  a  mandamus  for  that  purpose.  R.  v.  JJ.  of  Middlesex,  5  B.  &  Ad.  1113: 
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27  E.  C.  L.  K.  When  the  second  indictment  is  preferred  at  the  same  assizes  as  the 
first,  the  original  indictment  and  minutes  of  the  verdict  are  receivable  in  evidence  in 
support  of  the  plea  without  a  record  being  drawn  up.  K.  v.  Parry,  7  C.  &  P.  836  : 
32  E.  C.  L.  R. 

The  jury  have  to  try  these  pleas  as  a  matter  of  fact.  In  autrefois  acquit  it  is 
necessary  to  prove  that  the  prisoner  could  have  been  convicted  on  the  first  indictment 
of  the  offence  charged  in  the  second. (1)  This  appears  by  the  record,  but,  as  was 
pointed  out  by  Parke,  B.,  in  R.  v.  Bird,  2  Den.  C.  C.  94-98,  something  more  is 
necessary;  because,  as  the  language  of  an  indictment  describing  any  offence  is  in 
general  not  material  as  to  the  date,  or  place,  or  many  other  circumstances,  the  indict- 
ment would  be  equally  descriptive  of  many  offences  of  the  same  character,  and  an 
acquittal  of  the  offence  charged  on  one  indictment,  describing  it  in  proper  terms 
sufficient  in  point  of  law,  would  be  an  acquittal  of  every  offence  of  the  same  sort,  and 
against  the  same  person.  The  learned  Baron  then  says,  "This  being  *clearly  [*187] 
the  rule,  there  would  not  be  much  difficulty  in  applying  it  to  an  ordinary  charge  of 
felony — larceny,  for  instance,  of  the  goods  of  A.  B.,  or  an  ordinary  charge  of  assault 
upon  A.  B.  The  prisoner  charged  on  such  an  indictment  would  have  to  satisfy  the 
court,  first,  that  the  former  indictment,  on  which  an  acquittal  took  place,  was  sufficient 
in  point  of  law,  so  that  he  was  in  jeopardy  upon  it;  and  secondly  that  in  that  indict- 
ment the  same  offence  was  charged,  for  the  indictment  is  in  such  a  form  as  to  apply 
equally  to  several  different  offences.  To  prove  the  identity  of  the  offence  may  not 
always  be  easy.  If  more  or  less  evidence  is  gone  into  on  the  first  trial  the  difficulty 
is  little ;  if  none  is  offered  and  the  acquittal  takes  place,  it  is  still  an  acquittal,  en- 
titling the  prisoner  to  an  exemption  from  any  subsequent  trial  for  the  same  offence. 
In  such  a  case  there  is  more  difficulty  in  showing  what  the  offence  charged  was,  but 
it  may  be  proved  by  the  testimony  of  witnesses  who  were  subpoenaed  to  go,  and  did 
go  before  the  grand  jury,  by  the  proof  of  what  they  swore,  or  perhaps  by  a  grand 
juryman  himself,  or  by  the  evidence  of  the  prosecutor,  or  by  proof  how  the  case  was 
opened  by  the  counsel  for  him ;  in  short,  by  any  evidence  which  would  show  what 
crime  was  the  subject  of  the  inquiry,  and  would  identify  the  charge,  and  limit  and 
confine  the  generality  of  the  indictment  to  a  particular  case." 

The  difficulties  pointed  out  by  the  learned  Baron  have  not  been  removed  by  de- 
cided cases;  on  the  other  hand  they  have  been  increased  by  statutes  which  provide 
that  on  an  indictment  which  charges  one  crime,  the  prisoner  may  be  convicted  of 
another  crime 'of  a  similar  nature,  and  other  statutes  which  provide  that  a  man  may 
be  convicted  on  an  indictment  which  charges  one  crime,  though  the  facts  show  that 
the  crime  was  somewhat  different.  Thus  by  the  14  &  15  Vict.  c.  100,  s.  9,  supra^ 
p.  90,  on  the  trial  of  an  indictment  for  felony  or  misdemeanor,  the  jury  may  find 
the  person  charged  guilty  of  an  attempt  to  commit  the  same ;  by  the  24  &  25  Vict.  c. 
96,  s.  41,  on  the  trial  of  an  indictment  for  robbery  the  jury  may  convict  of  an  assault 
with  intent  to  rob;  by  sect.  12,  if  upon  the  trial  of  any  person  for  any  misdemeanor 
it  shall  appear  that  the  facts  in  evidence  amount  in  law  to  a  felony,  such  person  shall 

(1)   Wilson  V.  The  State.  24  Conn.  67  ;  Hassell  v.  NuU,  14  Texas,  260. 

When  the  verdict  of  a  jury  amounts  to  an  acquittal  from  the  offence  specifically  charged  in  the 
indictment  it  will  bar  another  prosecution  for  the  same  offence.  Morman  v.  The  State,  24  Mississippi, 

=*■  . 

The  plea  of  autrf-foin  convict  is  su&cient  when  the  evidence  necessary  to  support  the  second  indict- 
ment would  have  sustained  the  first,  and  also  whenever  the  proof  shows  the  second  case  to  be  the 
same  transaction  with  the  first.  Koberts  v.  The  State,  14  Georgia,  8. 

Double  pleading  is  not  allowable  in  criminal  cases.  Therefore  if  a  party  pleads  a  former  convic- 
tion, and  also  not  guilty,  the  latter  plea  should  be  treated  as  a  nullity.  The  State  v.  Copeland,  2 
Swan,  626. 
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not  be  entitled  to  be  acquitted  of  the  misdemeanor;  by  sect.  72,  a  person  indicted 
for  embezzlement  may  be  convicted  of  larceny,  and  vice  versd  ;  by  sect.  88,  a  person 
indicted  for  obtaining  property  by  false  pretences  is  not  to  be  acquitted  if  the  facts 
show  that  he  was  guilty  of  larceny ;  by  sect.  94,  on  an  indictment  against  several 
for  jointly  receiving,  any  one,  or  more,  may  be  convicted  for  separately  receiving. 
So  by  the  24  &  25  Vict.  c.  94,  accessories  may  be  indicted  as  if  they  were  principal 
felons.  So  by  4  Geo.  4,  c.  31,  s.  14,  a  woman  tried  for  the  murder  of  her  child 
may  be  found  guilty  of  endeavoring  to  conceal  its  birth.  In  most  of  these  cases  it 
is  provided,  thart  the  person  who  might  have  been  convicted  on  the  first  indictment 
shall  not  be  liable  to  be  tried  again  for  the  offence  for  which,  though  not  indicted, 
he  might  have  been  convicted. 

As  to  when  the  prisoner  is  entitled  to  plead  the  plea  of  autrefois  convict  or  autrefois 
acquit  is  frequently  a  question  of  considerable  difficulty.  The  prisoner  must  have 
received  judgment  of  death,  imprisonment,  or  the  like,  if  he  be  convicted,  or,  if 
acquitted  quod  eat  sine  die.  2  Stark.  Crim.  Plead.  311.  But  a  judgment  reversed 
by  a  court  of  error  is  the  same  as  no  judgment,  and  in  that  case,  therefore,  the  plea 
is  not  available.  E.  v.  Drury,  3  C.  &  K.  193 ;  S.  C.  18  L.  J.  M.  C.  189.  Until 
[*188]  reversed,  however,  judgment  upon  an  ^erroneous  record  is  good.  Id.  In  this 
case,  Coleridge,  J.,  gave  an  elaborate  considered  judgment.  And  in  R.  v.  Charles- 
worth,  30  L.  J.  M.  C.  25,  the  court  appears  to  take  the  same  view. 

A  prisoner  will  not  be  considered  to  have  been  in  jeopardy  where  the  prosecution 
fails  by  reason  of  a  defect  in  the  indictment  which  might  have  been  amended.(l) 
R.  v.  Green,  Dears.  &  B.,  C.  C.  113. 

In  R.  V.  Walker,  2  Moo.  &  R.  446,  it  was  held  that  a  prisoner,  who  had  been  con- 
victed summarily  of  a  common  assault  before  two  justices,  could  plead  autrefois  con- 
vict to  an  indictment  for  feloniously  stabbing  under  9  Geo.  4,  c.  31,  the  circumstances 
out  of  which  the  charge  arose  being  the  same  in  both  cases.  On  the  other  hand,  in 
R.  V.  Vandercomb,  2  Leach,  708,  S.  C.  2  East,  P.  C.  59,  it  was  held  that  a  prisoner, 
indicted  for  burglary  in  breaking  and  entering  a  dwelling-house  with  intent  to  steal, 
cannot  plead  in  bar  an  acquittal  upon  an  indictment  for  burglary  in  the  same  dwell- 
ing-house on  the  same  occasion,  which  charged  a  breaking  and  entering  the  same 
dwelling-house  and  stealing  there.  In  R.  v.  Champneys,  2  Moo.  &  R.  26,  Patteson, 
J.,  held  that  an  acquittal  on  an  indictment  against  an  insolvent  debtor  for  omitting 
certain  goods  out  of  his  schedule  was  no  bar  to  a  second  indictment  for  the  same 
offence  in  which  the  same  goods  and  some  others  were  specified ;  but  the  learned 
judge  said  that,  except  under  very  peculiar  circumstances,  such  a  course  ought  not 
to  be  pursued.  Formerly  by  the  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  on  the  trial  of  any 
person,  for  any  felony  whatever,  where  the  crime  charged  included  an  assault  against 
the  person,  it  was  lawful  for  the  jury  to  acquit  of  the  felony  and  to  find  a  verdict  of 
assault  against  the  person  indicted,  but  that  section  is  repealed  by  the  14  &  15  Vict, 
c.  100,  s.  10,  so  that  now  on  an  indictment  for  the  assault  the  acquittal  on  the  pre- 
vious charge  of  felony  could  not  be  pleaded.  Where  an  offence  is  triable  in  more 
than  one  county,  an  acquittal  in  one  county  would  be  a  good  bar  to  a  second  indict- 
ment in  another  county;  but  where  the  offence  is  triable  in  one  county  only,  an  ac- 
quittal in  the  wrong  county  would  be  no  bar.  2  Hawk.  P.C.  o.  45,  s.  3;  1  Russ. 
Cr.  838,  note.     An  acquittal  of  murder  before  a  court  of  competent  jurisdiction,  in 


(1)  If  an  indiotment  is  bad,  and  no  valid  judgment  of  guilty  can  be  entered  upon  the  finding  of  a 
jury,  it  is  a  mistrial,  and  such  a  trial  does  not  preclude  another.  The  State  v.  Williams,  6  Maryland, 
82  ;  The  State  v.  Thomas,  8  Richardson,  295  ;  Heikes  v.  The  Commonwealth,  2  Casey,  613  ;  Coch- 
ran T.  The  State,  6  Maryland,  400  j  Pritchett  v.  The  State,  2  Sneed,  296. 
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a  foreign  country,  is  a  good  bar  to  an  indictment  for  the  same  murder  in  this  country 
R.  V.  Roche,  1  Leach,  184;  R.  v.  Hutchinson,  3  Keb.  785;  3  Russ.  Cr.  839,  note. 

A  pardon  must  be  specially  pleaded,  unless  it  be  by  statute  :  R.  v.  Louis,  2  Keb. 
25  ;  otherwise  it  is  waived. 

Formerly  a  pardon  could  only  be  pleaded  under  the  orreat  seal :  Bullock  v.  Dodds, 
2  B.  &  Aid.  258 ;  but  now  by  the  7  &  8  Geo.  4,  c.  28,  s.  13,  where  the  sovereign 
by  warrant  under  the  sign  manual,  countersigned  by  one  of  the  principal  secretaries 
of  state,  grants  a  free  or  conditional  pardon,  the  discharge  of  such  offender  out  of 
custody  in  the  case  of  a  free  pardon,  and  the  performance  of  the  condition  in  the  ease 
of  a  conditional  pardon,  has  the  effect  of  a  pardon  under  the  great  seal.  See  R.  v. 
Harrod,  2  C.  &  K.  294  :  61  E.  C.  L.  R. 

General  issue.']  By  the  7  &  8  Geo.  4,  c.  28,  s.  1,  "If  any  person  not  having 
the  privilege  of  peerage,  being  arraigned  upon  an  indictment  for  treason,  felony,  or 
piracy,  shall  plead  thereto  a  plea  of  not  guilty,  he  shall  by  such  plea,  without  any 
further  form,  be  deemed  to  have  put  himself  upon  the  country  for  trial,  and  the 
court  shall  in  the  usual  manner  order  a  jury  for  the  trial  of  such  person  accordingly." 

As  has  already  been  stated,  if  the  person  charged  with  the  offence  *stand  [*189] 
mute  of  malice,  or  will  not  answer  directly  to  the  indictment,  a  plea  of  not  yuilfy  will 
be  entered  for  him. 

Pleading  over."]  If  the  defendant  demur,  in  misdemeanor,  the  judgment  is  final ; 
but,  by  the  permission  of  the  court,  the  defendant  may  plead  over.  R  v.  Birming- 
ham &  Gloucester  Railway  Co.,  3  Q.  B.  224  :  43  E.  0.  L.  R.  As  to  felonies  the 
question  has  been  much  doubted,  but  in  R.  v.  Faderman,  1  Den.  C.  C.  565,  it  was 
held  by  Alderson,  B.,  Cresswell,  and  Vaughan  Williams,  33.,  that  on  a  general 
demurrer  judgment  for  the  crown  was  final,  inasmuch  as  the  prisoner  thereby  con- 
fesses all  the  material  facts  charged  against  him  in  the  indictment.  In  cases  of 
demurrer  of  a  special  nature,  usually  called  demurrer  in  abatement,  they  thought  it 
might  be  otherwise,  and  they  intimated  that  the  various  dicta  which  appeared  in  the 
books,  in  opposition  to  the  above  ruling,  were  probably  to  be  accounted  for  by  this 
distinction  not  having  been  sufificiently  attended  to.  See  R.  v.  Duffy,  4  Cox,  C.  C. 
24,  and  the  cases  collected  in  1  Den.  C.  C.  ::93,  a.  Whether  the  defendant  in 
felony  might  plead  over  by  the  leave  of  the  court  is,  perhaps,  doubtful :  see  R.  v. 
Straham,  7  Cox,  C.  C.  85,  86,  per  Alderson,  B. 

If  the  defendant  plead  a  special  plea  in  misdemeanor,  the  judgment  is  final.  Per 
Holt,  C.  J.,  R.  V.  Goddard,  2  Lord  Raym.  920.  But  in  treason  and  felony  it  is  not 
so.  Id.  2  Hale,  P.  C.  257.  Whether  in  misdemeanor  the  defendant  might  plead 
over  by  leave  of  the  court  does  not  seem  to  have  been  decided  :  see  R.  v.  Strahan, 
ubi  suprd.(l) 

Joinder  of  distinct  offences  in  the  indictment — election."]  If  two  offences  be  charged 
in  the  same  count  of  an  indictment  it  is  bad,  but,  even  before  the  passing  of  the  14 
&  15  Vict.  c.  100,  there  was  no  objection  in  point  of  law  to  the  insertion  in  separate 
counts  of  the  same  indictment  of  distinct  felonies  of  the  same  degree  and  committed 
by  the  same  offender :  2  Hale,  173 ;  1  Leach,  1103 ;  and  it  is  not  a  ground  for 
arrest  of  judgment:  Id.;  1  Chit.  C.  L.  253;  3  T.  R.  98;  R.  v.  Hioley,  2  Moo.  & 

(1)  In  indictmeDtg  for  misdemeaDors,  if  a  demurrer  be  overruled,  judgment  is  against  the  defend- 
ant, otherwise  in  capital  cases  and  felonies,  where  it  is  respondeat  ouster.  The  State  r,  Merrill,  37 
Maine,  329. 
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R.  524;  O'Connell  V.  Reg.  11  C.  &  E.  155;  nor  is  it  any  ground  for  arrest  of  judg- 
ment, after  a  prisoner  has  been  convicted  of  felony,  that  the  indictment  contains  a 
count  for  a  misdemeanor.  R.  v.  Ferguson,  1  Dear.  C.  C.  R.  427;  S.  C.  24  L.  J, 
M.  C.  61.  In  practice,  where  a  prisoner  was  charged  with  several  felonies  in  one 
indictment,  and  the  party  had  pleaded,  or  the  jury  were  charged,  the  court  in  its 
discretion  would  quash  the  indictment;  or  if  not  found  out  till  after  the  jury  were 
charged,  would  compel  the  prosecutor  to  elect  on  which  charge  he  would  proceed. 
R.  V.  Young,  3  T.  R.  106;  2  East,  P.  C.  515;  2  Campb.  131;  3  Campb.  133;  2 
M.  &  S.  539.  Now,  by  the  24  &  25  Vict.  c.  96,  s.  5  (replacing  the  14  &  15  Vict, 
c.  100,  s.  16),  it  is  enacted  "that  it  shall  be  lawful  to  insert  several  counts  in  the 
same  indictment  against  the  same  person  for  any  number  of  distinct  acts  of  stealing 
not  exceeding  three  which  may  have  been  committed  by  him  against  the  same  per- 
son within  the  space  of  six  calendar  months  from  the  first  to  the  last  of  such  acts, 
and  to  proceed  thereon  for  all  or  any  of  them."  And  by  s.  6,  "if  upon  the  trial  of 
any  indictment  for  larceny,  it  shall  appear  that  the  property  alleged  in  such  indict- 
ment to  have  been  stolen  at  one  time,  was  taken  at  different  times,  the  prosecutor 
shall  not  by  reason  thereof  be  required  to  elect  upon  which  taking  he  will  proceed, 
unless  it  shall  appear  that  there  were  more  than  three  takings,  or  that  more  than 
[*190]  the  *space  of  six  calendar  months  elapsed  between  the  first  and  the  last  of 
such  takings;  and  in  either  of  such  last-mentioned  cases  the  prosecutor  shall  be 
required  to  elect  to  proceed  for  such  number  of  takings,  not  exceeding  three,  as 
appear  to  have  taken  place  within  the  period  of  six  calendar  months  from  the  first 
to  the  last  of  such  takings."  The  same  act  contains  a  similar  provision  as  to  embez- 
zlement (s.  71). 

With  respect  to  joining  a  count  for  stealing  along  with  a  count  for  receiving  in  the 
same  indictment,  the  practice  of  doing  so  was  condemned  by  the  judges  in  R.  v. 
Galloway,  1  Moo.  C.  C.  234.  But  now  it  is  enacted,  by  the  24  &  25  Vict.  c.  96,  8. 
92  (replacing  the  11  &  12  Vict.  c. *46,  s.  3),  that  "in  any  indictment  containing  a 
charge  of  feloniously  stealing  any  property,  it  shall  be  lawful  to  add  a  count  or  several 
counts  for  feloniously  receiving  the  same  or  any  part  or  parts  thereof  knowing  the 
same  to  have  been  stolen,"  and  vice  versa  ;  "and  where  any  such  indictment  shall 
have  been  preferred  and  found  against  any  person,  the  prosecutor  shall  not  be  put 
to  his  election,  but  it  shall  be  lawful  for  the  jury  who  shall  try  the  same  to  find  a 
verdict  of  guilty,  either  of  stealing  the  property,  or  of  receiving  the  same  or  any  part 
or  parts  thereof  knowing  the  same  to  have  been  stolen;  and  if  such  indictm^ent  shall 
have  been  preferred  and  found  against  two  or  more  persons,  it  shall  be  lawful  .for 
the  jury  who  shall  try  the  same  to  find  all  or  any  of  the  said  persons  guilty  either  of 
stealing  the  property,  or  of  receiving  the  same  or  any  part  or  parts  thereof  knowing 
the  same  to  have  been  stolen,  or  to  find  one  or  more  of  the  said  persons  guilty  of 
stealing  the  property,  and  the  other  or  others  of  them  guilty  of  receiving  the  same 
or  any  part  or  parts  thereof  knowing  the  same  to  have  been  stolen." 

With  respect  to  offences  not  provided  for  by  the  above  enactments :  where  the 
,  prisoners  were  charged,  in  one  count  with  robbing,  and  in  a  second  with  an  assault 
with  intent  to  rob,  Park,  J.,  seemed  to  think  that  the  two  counts  ought  not  to  be 
joined  in  the  same  indictment,  and  called  upon  the  prosecutor  to  elect  on  which  he 
would  go  to  the  jury.  R.  v.  Gough,  1  Moo.  &  R,  -71.  Where  however  the  defendant 
was  indicted  under  the  7  Wm.  4,  and  1  Vict.  c.  85,  ss.  2,  4,  in  several  counts  for 
stabbing  with  intent  to  murder,  with  intent  to  maim  and  disable,  and  with  intent  to 
do  some  grievous  bodily  harm,  it  was  held  that  the  prosecutor  was  not  bound  to  elect 
on  which  count  he  would  proceed,  notwithstanding  the  judgment  is  different,  being 
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in  the  first  count  capital,  and  in  the  other  transportation.  R.  v.  Strange,  8  C.  &  P. 
172  :  34  E.  C.  L.  R.  See  also  R.  v.  Jones,  2  Moo.  C.  C.  94;  8  C.  &  P.  776. 
Where  an  indictment  for  arson  contained  five  counts,  each  of  which  charged  the 
firing  of  a  house  of  a  different  party,  and  it  was  opened  that  the  five  houses  were  in 
a  row,  and  that  one  fire  hurnt  them  all,  Erskine,  J.,  refused,  upon  this  opening,  to 
put  the  prosecutor  to  his  election,  as  it  was  all  one  transaction.  R.  v.  Trueman,  8  C. 
&  P.  727. 

Counts  for  distinct  misdemeanors  may  be  included  in  the  same  indictment,  pro- 
vided the  judgment  be  the  same  for  each  offence.  R.  v.  Young,  3  T.  R.  98,  106 ; 
R.  V.  Towle,  2  Marsh.  466 ;  R.  v.  Johnson,  3  M.  &  S.  539 ;  R.  v.  Jones,  2  Campb. 
130.  Where,  however,  two  defendants  were  indicted  for  a  conspiracy,  and  also  for 
a  libel,  and  at  the  close  of  the  case  for  the  prosecution  there  was  evidence  against 
both  as  to  the  conspiracy,  but  no  evidence  against  one  as  to  the  libel;  Coleridge,  J., 
put  the  prosecutor  to  his  election,  on  which  charge  he  would  proceed,  before  the 
counsel  for  the  defendants  *entercd  upon  their  defence.  R.  v.  Murphy,  8  C.  [*191] 
&  P.  297  :  34  E.  C.  L.  R.  A  prosecutor  cannot  maintain  two  indictments  for  mis- 
demeanor for  the  same  transaction,  and  he  must  elect  to  proceed  with  the  one  and 
abandon  the  other.  R.  v.  Britton,  1  Moo.  &  R.  297. 

The  application  by  a  prisoner  to  compel  the  prosecutor  to  elect  is  an  application 
to  the  discretion  of  the  court,  founded  on  the  supposition  that  the  case  extends  to 
more  than  one  charge,  and  may  therefore  be  likely  to  embarrass  the  prisoner  in  his 
defence.  R.  v.  Trueman,  8  C.  &  P.  727 ;  R.  v.  Hinley,  2  Moo.  &  R.  524.  It  is 
not  usual  to  put  the  prosecutor  to  his  election  immediately  upon  the  case  being  opened. 
R.  v.  Wriggleworth,  cor.  Alderson,  J.,  Hiudmarch's  Suppl.  to  Deacon's  C.  L.  1583. 
And  semble,  that  the  reason  for  putting  a  prosecutor  to  his  election,  being  that  the 
prisoner  may  not  have  his  attention  divided  between  two  charges,  the  election  ought 
to  be  made,  not  merely  before  the  case  goes  to  the  jury,  as  it  is  sometimes  laid  down, 
but  before  the  prisoner  is  called  on  for  his  defence  at  the  latest.  Id.(l) 

Quashing  indictments.]  Where  an  indictment  cannot  be  amended,  and  is  so  de- 
fective that,  in  case  of  conviction,  no  judgment  could  be  given,  the  court  would  in 
general  quash  it  on  the  application  being  made  on  the  part  of  the  prosecution.  In- 
dictments have  been  quashed  because  the  facts  stated  in  them  did  not  amount  to  an 
offence  punishable  by  law.  R.  v.  Burkett,  Andr.  230;  R.  v.  Sermon,  1  Burr,  516, 
543  ;  R.  V.  Philpott,  1  C.  &  K.  112  :  47  E.  C.  L.  R. 

Where  the  application  is  on  the  part  of  the  defendant,  the  courts  have  almost  uni- 
formly refused  to  quash  an  indictment  when  it  was  preferred  for  some  great  crime, 
such  as  treason  or  felony:  Com.  Dig.  Indictment  (H)  ;  and  see  R.  v.  Johnson,  1 
Wils.  325  ;  forgery,  perjury,  or  subornation  of  perjury  :  R.  v.  Belton,  1  Salk.  372; 
1  Sid.  54  ;  1  Vent.  370  ;  R.  v.  Thomas,  3  D.  &  R.  621 :  16  E.  C.  L.  R.  They  have 
also  refused  to  quash  indictments  for  cheating  :  R.  v.  Orbell,  1  Mod.  42;  for  selling 
flour  by  false  weights  :  R.  v.  Crooke,  3  Burr.  1841 ;  and  for  other  minor  offences. 
If  the  application  is  made  on  behalf  of  the  defendant,  the  court  will  not  grant  it,^ 
unless  the  defect  is  very  clear  and  obvious,  but  will  leave  him  to  take  objection  in 
some  other  form.  1  Chitty,  C.  L..  299. 

Where  the  prosecution  is  by  the  attorney-general,  an  application  to  quash  the  in- 
dictment is  never  made,  because  he  may  enter  a  nolle  prosequi,  which  will  have  the 

(1)  The  prosecution  on  the  trial  of  an  indictment  containing  several  connts.  in  which  the  sanie 
offence  is  charged  in  dilFerent  forms,  cannot  be  required  to  elect  on  which  count  it  will  proceed.  The 
People  y.  Austin,  1  Parker  C.  R.  154. 
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same  effect.  K.  v.  Stratton,  1  Doug.  239,  240.    See  also  R.  v.  Bumby,  5  Q.  B.  348  : 
48  E.  C.  L.  R 

The  application  to  quash  must  be  made  to  the  court  in  which  the  bill  is  found, 
except  in  cases  of  indictments  at  sessions,  and  in  other  inferior  courts,  in  which  cases 
the  application  is  made  to  the  Court  of  Queen's  Bench,  the  record  being  previously 
removed  there  by  certiorari.  But  it  has  been  recently  held  that  a  court  of  quarter 
sessions  has  itself  authority  to  quash  an  indictment  found  there  before  plea  pleaded ; 
and  that  the  Court  of  Queen's  Bench  would  not  inquire  on  certiorari  whether  the 
indictment  was  properly  quashed,  but  that  the  proper  way  of  raising  such  a  question 
was  by  writ  of  error.    R.  v.  Wilson,  6  Q.  B.  620  :  51  B.  C.  L.  R. 

The'applioation,  if  made  on  the  part  of  the  defendant,  must  be  before  plea  pleaded. 
Fost.  231 ;  R.  v.  Rockwood,  4  How.  St.  Tr.  684.  Where  the  indictment  had,  upon 
the  application  of  the  defendant,  been  removed  into  the  Court  of  King's  Bench,  by 
[*192]  certiorari,  the  *court  refused  to  entertain  a  motion  by  the  defendant  to  quash 
the  indictment  after  a  forfeiture  of  his  recognizance,  but  not  having  carried  the  record 
down  to  trial.  Anon.  1  Salk.  380. 

And  now  by  the  14  &  15  Vict.  c.  100,  s.  25,  "  every  objection  to  any  indictment 
for  any  formal  defect  apparent  on  the  face  thereof,  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictment  before  the  jury  shall  be  sworn,  and  not  afterwards; 
and  every  court  before  which  any  such  objection  shall  be  taken  for  any  formal  defect 
may,  if  it  be  thought  necessary,  cause  the  indictment  to  be  forthwith  amended  in 
such  particular  by  some  officer  of  the  court  or  other  person,  and  thereupon  the  trial 
shall  proceed  as  if  no  such  defect  had  appeared."  It  is  no  ground  for  an  application 
to  quash  an  indictment  that  another  indictment  has  been  prepared  for  the  same 
alleged  offence.  R.  v.  Stockley,  3  Q.  B.  238  :   43  E.  C.  L.  R. 

But  if  the  application  be  on  the  part  of  the  prosecution,  it  seems  it  may  be  made 
at  any  time  before  the  defendant  has  been  actually  tried  upon  the  indictment.  R.  v. 
Webb,  3  Burr.  1468.  Before  an  application  of  this  kind  on  the  part  of  the  prosecu- 
tion is  granted,  a  new  bill  for  the  same  offence  must  have  been  preferred  against  the 
defendant  and  found.  R.  v.  Wynn,  2  East,  226.  And  when  the  court  orders  the 
former  indictment  to'be  quashed,  it  is  usually  upon  terms,  namely,  that  the  prosecutor 
shall  pay  to  the  defendant  such  costs  as  he  may  have  incurred  by  reason  of  such  for- 
mer indictment :  R.  v.  Webb,  3  Burr.  1469  ;  that  the  second  indictment  shall  stand 
in  the  same  plight  and  condition  to  all  intents  and  purposes  that  the  first  would  have 
done  if  it  had  not  been  quashed;  R.  v.  Glen,  3  B.  &  Aid.  373  :  5  E.  C.  L.  R. ;  R. 
V.  Webb,  3  Burr.  1468  ;  1  W.  Bl.  460 ;  and  (particularly  where  there  has  been  any 
vexatious  delay  on  the  part  of  the_  prosecution,  3  Burr.  1458),  that  the  name  of  the 
prosecutor  be  di.solosed.  R.  v.  Glen,  supra.  A.  was  indicted  for  perjury  at  the  spring 
assizes,  1843,  and  entered  into  recognizances  to  try  at  the  summer  assizes,  1844.  It 
being  discovered  that  the  indictment  was  defective,  another  indictment  was  prepared 
and  found  at  the  latter  assizes,  on  which  the  prosecutor  wished  the  defendant  to  be 
tried.  Wightman,  J^,  held  that  the  defendant  was  entitled  to  have  the  first  indict- 
nment  disposed  of  before  he  could  be  tried  on  the  second,  but  quashed  the  first 
indictment  upon  the  terms  of  the  prosecutor  paying  the  defendant  his  costs  of  the 
traverse  and  recognizances,  and  the  defendant  proceeded  to  trial  on  the  second  indict- 
ment without  traversing.  R.  v.  Dunn,  1  C.  &  K.  730  :  47  E.  C.  L.  R. 

Amendment.']  The  power  of  amendment  in  criminal  cases  was  first  conferred  by 
the  9  Geo.  4,  c.  15,  but  was  confined  to  cases  of  misdemeanor,  and  the  power  was 
only  conferred  on  courts  of  oyer  and  terminer  and  general  gaol  delivery.     It  was  at 
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first  considered  that  the  power  ought  to  be  very  sparingly  exercised:  R.'v.  Cooke,  7 
C.  &  P.  559  :  32  E.  C.  L.  R. ;  it  being  considered  that  one  objection  to  an  amend- 
ment was  that  the  presentment  on  oath  of  the  grand  jury  was  thereby  altered.  R.  v. 
Hewins,  9  C.  &  P.  786  :  38  E.  C.  L.  R.  But  the  legislature  does  not  appear  to 
have  had  any  such  scruples,  for  by  the  11  &  12  Vict.  c.  46,  s.  4,  the  power  of 
amendment  was  extended  to  cases  of  felony ;  and  this  enactment  was  again  replaced 
by  the  more  sweeping  provision  of  the  14  &  15  Vict.  c.  100,  s.  1,  by  which,  after 
reciting  that  "  offenders  frequently  escape  conviction  on  their  trials  by  reason 
of  the  technical  strictness  of  criminal  proceedings  in  matters  not  material  to  the 
*merits  of  the  case,  and  that  such  technical  strictness  may  safely  be  re-  [*193] 
laxed  in  many  instances  so  as  to  insure  the  punishment  of  the  guilty,  without 
depriving  the  accused  of  any  just  means  of  defence,  and  that  a  failure  of  justice  often 
takes  place  on  the  trial  of  persons  charged  with  felony  and  misdemeanor,  by  reason 
of  variances  between  the  statement  in  the  indictment  on  which  the  trial  is  had  and 
the  proof  of  names,  dates,  matters,  and  circumstances  therein  mentioned,  not  material 
to  the  merits  of  the  case,  and  by  the  misstatement  whereof  the  person  on  trial  cannot 
have  been  prejudiced  in  his  defence,"  it  is  enacted  that  "  whenever  on  the  trial  of 
any  indictment  for  any  felony  or  misdemeanor  there  shall  appear  to  be  any  variance 
between  the  statement  in  such  indictment  and  the  evidence  offered  in  proof  thereof, 
in  the  name  of  any  county,  riding,  division,  city,  borough,  town  corporate,  parish, 
township,  or  place  mentioned  or  described  in  any  such  indictment,  or  in  the  name  or 
description  of  any  person  or  persons,  or  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  the  owner  or  owners  of  any  property,  real  or  personal,  which  shall  form 
the  subject  of  any  offence  charged  therein,  or  in  the  name  or  description  of  any  person 
or  persons,  body  politic  or  corporate,  therein  stated  or  alleged  to  be  injured  or 
damaged,  or  intended  to  be  injured  or  damaged  by  the  commission  of  such  offence,  or 
in  the  christian  name  or  surname,  or  both  christian  name  and  surname  or  other  descrip- 
tion whatsoever  of  any  person  whomsoever  therein  named  or  described,  or  in  the 
name  or  description  of  any  matter  or  thing  whatsoever  therein  named  or  described, 
or  in  the  ownership  of  any  property  named  or  described  therein,  it  shall  be  lawful  for 
the  court  before  which  the  trial  shall  be  had,  if  it  shall  consider  such  variance  not 
material  to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defence  on  such  merits,  to  order  such  indictment  to  be  amended 
according  to  the  proof,  by  some  oflBcer  of  the  court  or  other  person,  both  in  that  part 
of  the  indictment  wherein  such  variance  occurs,  and  in  every  other  part  of  the  indict- 
ment which  it  may  become  necessary  to  amend,  on  such  terms  as  to  postponing  the 
trial  to  be  had  before  the  same  or  another  jury,  as  such  court  shall  think  reasonable  ; 
and  after  such  amendment  the  trial  shall  proceed,  whenever  the  same  shall  be  pro- 
ceeded with,  in  the  same  manner  in  all  respects,  and  with  the  same  consequences, 
both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury  and  otherwise, 
as  if  no  such  variance  had  occurred." 

In  R.  V.  Frost,  1  Dears.  C.  C.  R.  427 ;  S.  C.  24  L.  J.  M.  C.  61,  the  prisoners 
were  charged  in  an  indictment  with  having  by  night  in  pursuit  of  game  entered  the 
lands  of  George  William  Frederick  Charles  Duke  of  Cambridge ;  on  the  trial  a  wit- 
ness proved  that  George  William  were  two  of  the  duke's  christian  names,  and  that 
he  had  others;  no  proof  was  given  what  they  were.  The  prosecutor  prayed  an 
amendment  of  the  indictment  by  striking  out  the  names  "  Frederick  Charles." 
This  the  court  refused,  and  left  the  case  to  the  jury,  who  being  satisfied  as  to  the 
identity  of  the  duke,  convicted  the  prisoners.  On  a  case  reserved,  the  Court  of 
Criminal  Appeal  quashed  the .  conviction.     Parke,  B.,  said,  "  The  court  of  quarter 
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sessions  hav'e  a  power  of  amending  given  them  by  the  statute  14  &  15  Vict.  c.  100, 
s.  1,  but  they  have  a  discretion  ;  they  are  not  bound  to  allow  an  amendment.     Having 
omitted  to  amend  at  the  trial,  they  cannot  amend  now.     If  they  had  asked  us  whether 
[*194]  *they  ouj^ht  to  have  done  so,  it  is  clear  that  upon  the  evidence  before  them 
they  were  perfectly  right  in  refusing  to   make  the  amendment  prayed  for;  but  that 
they  would  have  been  equally  wrong  in  refusing  to  amend,  had  the  amendment  asked 
for  been  to  strike  out  all  the  christian   names  of  the  Duke  of  Cambridge  :  who  was 
described  in  the  indictment  as  George  William  Frederick  Charles  Duke  of  Cambridge. 
According  to  the  usual  rule  the  prosecutor  must  prove  all  matter  of  description  alleged, 
though  it  was  not  necessary  to  allege  it.     The  proper  course  would  have  been  fur 
them  to  have  found  that  the  person  mentioned  was  a  person  who  had  the  title  of  the 
Duke  of  Cambridge,  and  to  have  omitted  all  the  christian  names.''     An  indictment 
charged  D.  T.  as  a  receiver  of  stolen  goods,  "  he,  the  said  A.  B.  knowing  them  to 
have  been  stolen  ;"   upon  verdict  of  guilty  he  moved  in  arrest  of  judgment,  but  the 
court  of  quarter  sessions  struck  out  the  words  "  A.  B.,"  and  substituted  "  D  T."    It 
was  held  by  the  Court  of  Criminal  Appeal  that  the  court   had  no  power  to  amend 
after  verdict,  so  as  to  alter  the  finding  of  the  jury,  and  that  the  prisoner  was  entitled 
to  move  in  arrest  of  judgment.  R.  v.  Larkin,  Dear.  C.  C.  365  ;  S.  C.  23  L.  J.  M. 
C.  125.     On  an  indictment  against  the  defendant  for  obstructing  a  footway  leading 
from  A.  to  Gr.,  it  appeared  that   the  so-called  footway  was  for   half  a   mile  from  its 
commencement,  as  described  in  the  indictment,  a  carriage-way;   the  obstruction  was 
in  the  part  beyond.     The  Court  of  Queen's  Bench  held  that  this  was  a  misdescrip- 
tion, which  ought  to  be  amended  under  the  14  &  15  Vict.  c.  100,  s.  1.   R.  v.  Sturge, 
3  E.  &  B.  734  :  77  E,  C.  L.  R. ;  S.  C.  23  L.  J.  M.  C.  172. 

It  probably  was  not  intended  by  section  25  {supra,  p.  192)  to  increase  the  power 
of  amendment  given  by  s.  1  (supra,  p.  143),  but  merely  to  prevent  formal  defects 
apparent  on  the  face  of  the  indictment  being  taken  advantage  of  after  verdict,  by 
motion  in  arrest  of  judgment,  or  otherwise.  The  term  "  formal  defect  apparent  on 
the  face  of  the  indictment"  is  rather  indefinite;  probably  it  would  be  held  to  mean 
such  formal  defects  as  may  be  amended  by  virtue  of  s.  1. 

As  to  the  amendment  of  the  record  after  judgment,  see  Reg.  v.  Gregory,  4  D.  & 
L.  777;  Gregory  v.  Reg,,  m/ra,  p.  20t);  Bowers  v.  Nixon,  12  Q.  B.  546  :  64  B. 
C.  L.  R. 

Jmy  de  medietale  lingua-.']  By  the  28  Ed.  3,  c.  13,  s.  2,  it  is  provided,  "  that  in  all 
manner  of  proofs  which  be  to  be  taken  or  made  amongst  aliens  or  denizens,  be  they 
merchants  or  other,  as  well  before  the  mayor  of  the  staple,  or  before  any  other  jus- 
tices or  ministers,  although  the  king  be  party,  the  one  half  of  the  inquest  or  proof 
shall  be  denizens,  and  the  other  half  aliens,  if  so  many  aliens  and  foreigners  be  in  the 
town  or  place  where  such  inquest  or  proof  is  to  be  taken  that  be  not  parties,  nor  with 
the  parties  in  contracts,  pleas,  or  other  quarrels,  whereof  such  inquests  or  proofs  ought 
to  be  taken;  and  if  there  be  not  so  many  aliens,  then  there  shall  be  put  in  such  in- 
quests or  proofs  as  many  aliens  as  shall  be  found  in  the  same  towns  or  places  which 
be  not  thereto  parties,  nor  with  the  parties,  as  afore  is  said,  and  the  remanent  of 
denizens,  which  be  good  men,  and  not  suspicious  to  the  one  party  nor  to  that  other." 
By  the  6  Geo.  4,  c.  50,  s.  47,  it  is  provided  that  nothing  in  that  act  contained  "shall 
extend,  or  be  construed  to  extend,  to  deprive  any  alien  indicted,  or  impeached  of 
[*195]  any  felony,  or  misdemeanor,  of  the  right  of  being  tried  *by  a  jury  de  medietale 
linguce :  but,  on  the  prayer  of  every  alien  so  indicted  or  impeached,  the  sheriff,  or 
other  proper  minister,  shall,  by  command  of  the  court,  return  for  one-half  of  the 
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jury  a  competent  number  of  aliens,  if  so  many  there  be  in  the  town  or  place  where 
the  trial  is  had,  and  if  not,  then  so  many  aliens  as  shall  be  found  in  the  same  town 
or  place,  if  any;  and  that  no  such  alien  juror  shall  be  liable  to  be  challenged  for 
want  of  freehold  or  of  any  other  qualification  required  by  this  act ;  but  any  such 
alien  may  be  challenged  for  any  other  cause,  in  like  manner  if  he  were  qualified  by 
this  act." 

It  was  considered  that  the  statute  of  Ed.  3  did  not  extend  to  treasons  :  2  Hawk.  P. 
C.  420;  2  Hale,  P.  C.  271;  nor  to  offences  committed  by  gipsies  under  the  '22  Hen. 
8,  c.  10;  4  Bl.  Com.  352.  A  female  alien  who  has  married  a  natural-born  subject 
of  this  country  is,  by  virtue  of  the  7  &  8  Vict.  c.  66,  s.  16,  naturalized,  and  is  not 
entitled  to  be  tried  by  a  jury  de  medietate  Ihiyvce.  R.  v.  Planning,  1  Den.  C.  C. 
467.  Whether  an  alien  who  is  indicted  jointly  with  a  British  subject  thereby  loses 
his  privilege  has  been  doubted;  see  R.  v.  Swinsden,  14  St.  Tr.  559;  R.  v.  Barr6, 
Moore,  557  ;  R.  v.  Manning,  ubi  supra. 

It  has  been  said  that  if  such  a  jury  be  not  returned,  it  will,  on  an  indictment 
against  an  alien  or  denizen,  be  ground  for  a  challenge  to  the  array  by  the  defendant. 
But  this  is  much  doubted,  and  the  proper  mode  of  proceeding  seems  to  be,  for  the 
accused  to  state,  when  he  is  arraigned,  that  he  is  an  alien,  and  pray  that  a  venire  de 
medietate  linguce  may  be  returned ;  this  is  entered  on  the  record,  as  a  suggestion, 
with  the  order  of  the  court.  See  Rast.  Entr.  204;  2  Dy.  144,  b;  2  Hawk.  P.  C. 
43;  2  Hale,  P.  C.  271;  R.  v.  D'Eon,  1  Bla.  517;  R.  v.  Manning,  1  Den.  C.  C.  467. 
After  the  jury  are  sworn,  it  is  too  late  to  take  this  objection.  2  Hale,  P.  C.  271 ;  2 
Roi.  643;  1  Dy.  28  a;  2  Dy.  114,  145  a. 

Challenges.^  Challenges  are  either  to  the  array  or  to  the  polls;  they  are  also 
ei\hM  peremptory  or  for  cause. 

Time  and  mode  of  taking  them.]  When  one  or  more  defendants  have  pleaded 
the  general  issue,  they  are  informed  by  the  officer  of  the  court  that  the  person  whose 
names  he  is  about  to  call  will  form  thcjury  which  is  to  try  them,  and  that  they  are 
at  liberty  to  challenge  any  who  may  be  called,  as  they  come  to  be  sworn.  The 
practice  as  to  the  mode  of  getting  a  jury  together  is  not  very  clearly  defined,  and 
probably  differs  considerably  in  different  parts  of  the  country.  It  is  difficult  to 
understand  whether  the  rule  laid  down  in  Vicars  v.  Langham,  Hob.  235,  that  there 
can  be  no  challenge  either  to  the  array  or  to  the  polls  until  a  full  jury  appear,  is  ot 
perfectly  general  application.  It  is  repeated,  and  no  limits  indicated,  in  R.  v. 
Edmonds,  4  B.  &  Aid.  471:  6  E.  G.  L.  R. ;  Burn,  Just,  ed.  29,  p.  697;  and  Joy  on 
Confessions  and  Challenges,  s.  10.  It  is  probably  stated  somewhat  too  broadly,  and 
what  is  meant  is,  that  before  the  prisoner  is  put  to  his  challenges,  he  has  a  right  to 
have  the  whole  panel  called  over  to  see  who  does,  and  who  does  not  appear.  Fost.  Cr. 
Ca ,  fol.  ed.,  p.  7;  R.  v.  Frost,  9  C.  &  P.  135  :  38  E.  C.  L.  R.  However  this  may 
be,  it  is  the  constant  practice  in  some  counties  to  swear  the  first  juryman  who  answers 
as  soon  as  he  enters  the  box,  without  any  further  inquiry.  In  other  places  it  is  the 
practice  to  get  a  full  jury  into  the  box  and  then  to  commence  swearing  them  ;  then 
if  any  one  is  rejected,  to  call  *another  in  his  place,  and  so  on,  toties  quoties.  [*196] 
If  there  is  a  defect  of  jurors,  and  either  party  pray  a  tales,  he  does  not  thereby  lose 
his  right  to  challenge  :  Vicars  v.  Langham,  supra;  Bull.  N.  P.  307;  but  Hawkins 
doubts  whether  a  tales  can  be  prayed  for  by  the  prosecutor,  upon  an  indictment  or 
criminal  information,  without  a  warrant  from  the  attorney-general.  Hawk.  P.  C.  c. 
41,  s.  18.     On  the  other  hand,  it  is  said  by  Blackstone,  that  "  if  by  reason  of  chal- 
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lenges,  or  defaults  of  jurors,  a  sufficient  number  cannot  be  had  of  the  original  panel, 
a  tales  may  be  awarded  as  in  civil  causes,  till  the  number  of  twelve  is  sworn."  Bl. 
Comm.  355.  See  14  Eliz.  c.  9;  2  B.  &  C.  lOi;  Arch.  Or.  L.,  13th  ed.,  p.  143. 
But,  inasmuch  as,  if  the  panel  is  exhausted,  and  no  tales  prayed,  the  court  may,  of 
its  own  accord,  order  the  sheriff  or  other  ofiicer  to  return  a  fresh  panel  instanter  (1 
Hale,  P.  C.  28,  260),  the  point  is  not  of  very  great  importance. 

There  is  no  doubt  that  the  time  for  the  prisoner  to  challenge  the  polls  is,  as  each 
juryman  comes  to  the  book  to  be  sworn  ;  that  is,  after  the  juryman  has  been  called 
for  the  purpose  of  being  sworn,  and  before  the  oath  has  commenced.  It  seems  that 
the  formal  delivery  of  the  book  into  the  hands  of  a  juryman  is  the  commencement  of 
the  oath :  R.  v.  Frost,  9  C.  &  P.  137  :  38  E.  C.  L.  R. ;  R.  v.  Brandreth,  32  St.  Tr. 
770;  but  if  the  juryman,  of  his  own  accord,  takes  the  book  into  his  hands,  his  doing 
so  not  being  directed  by  the  court,  or  sanctioned  by  the  court,  that  does  not  take 
away  the  right  of  challenge.   R.  v.  Frost,  supra. 

It  is  not  absolutely  necessary  that  the  names  should  be  called  in  the  order  in  which 
they  stand  on  the  panel,  but  that  order  may  be  departed  from  if  convenience  requires 
it.  Mansell  v.  Reg.,  Dear.  &  B.  C.  C.  375. 

The  challenge  to  the  array  must,  of  course,  be  before  any  juryman  is  sworn. 

Where  the  indictment  charged  a  subsequent  felony  in  one  count,  and  a  previous 
conviction  in  another,  and  the  prisoner,  at  the  request  of  his  counsel,  was  arraigned 
separately  on  the  subsequent  felony,  and  afterwards  on  the  previous  conviction,  it  was 
doubted  if  it  was  necessary  to  reswear  the  jury,  and  give  the  prisoner  his  challenges. 
R.  V.  Key,  3  C.  &  K.  371.  But  an  express  provision  for  separate  arraignment 
without  reswearing  the  jury  is  now  made  in  most  cases.  See  p.  206. 

Challenges  to  the  array.']  The  learning  on  this  subject  has  to  be  sought  out  of 
old  books;  and  there  is  great  difficulty  in  deriving  from  them  any  precise  rules.  It 
is,  however,  quite  clear  that  any  partiality  in  the  sheriff,  under  sheriff,  or  other  officer, 
who  is  concerned  in  the  return  of  the  jury,  is  a  good  cause  of  challenge  to  the  array. 
And  that  this  partiality  will  be  assumed  to  exist,  if  the  sheriff  or  other  officer  be  of 
kindred  or  affinity  to  either  party ;  or  if  any  dispute  be  pending  between  the  sheriff 
and  either  party  which  would  be  likely  to  influence  the  sheriff;  or  if  the  sheriff  or 
other  officer  have  been  concerned  for  either  party  in  the  same  matter,  either  as 
counsel,  attorney,  or  the  like.  Co.  Litt.  156  a;  Bac.  Abr.  tit.  Juries  (E). 

There  can  be  no  challenge  to  the  array  on  the  ground  of  the  partiality  of  the  master 
of  the  crown  office,  in  a  case  where  he  is  the  officer  by  whom  the  jury  is  to  be  nomi- 
nated under  a  rule  of  court,  according  to  the  statute  3  Geo.  2,  c.  25,  s.  15.  R.  v. 
[*197]  Edmonds,  4  B.  *&  Aid.  471 :  6  E.  C.  L.  R.  The  only  remedy  in  such  a 
case  is  to  apply  to  the  court  to  appoint  another  officer  to  nominate  the  jury. 

By  the  6  Geo.  4,  c.  50,  s.  13,  the  want  of  four  huudredors  in  the  panel  is  declared 
to  be  no  cause  of  challenge;  and  by  s.  28,  the  same  is  declared  with  respect  to  the 
want  of  a  knight. 

Whether  there  is  the  same  right  in  a  subject  as  in  the  crown  to  challenge  for 
favor  has  been  doubted:  see  2  Hawk.  P.  C.  c.  44,  s.  32.  But  that  doubt  is  obso- 
lete. 

A  challenge  to  the  array  should  be  in  writing,  so  that  it  may  be  put  upon  the 
record,  and  the  other  party  may  plead  or  demur  to  it ;  and  the  cause  of  challenge 
must  be  stated  specifically.  R.  v.  Hughes,  1  C.  &  K.  235  :  47  E.  C.  L.  R. 

When  the  opposite  party  pleads  to  the  challenge,  two  triers  are  appointed  by  the 
court ;  either  two  coroners,  two  attorneys,  or  two  of  the  jury,  or  indeed  any  two  indif- 
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ferent  persons.  If  the  array  be  quashed  against  the  sheriff,  a  venire,  facins  is  then 
directed  insianler  to  the  coroner  ;  if  it  be  further  quashed  against  the  coroner,  it  is 
then  awarded  to  two  persons,  called  elisors,  chosen  at  the  discretion  of  the  court;  and 
it  cannot  be  afterwards  quashed.  Co.  Litt.  158  a. 

It  has  been  said  that  there  is  some  distinction  between  trying  challenges ;  those 
that  are  manifest  or  principal  challenges  as  they  are  called,  being  tried  by  the  court 
without  the  appointment  of  any  triers.  See  Co.  Litt.  156  a;  Bac.  Abr.,  tit.  Juries, 
E.  12;  but  triers  would  probably  now  be  appointed  in  all  cases. 

The  truth  of  the  matter  alleged  as  cause  of  challenge  must  be  made  out  by  wit- 
nesses to  the  satisfaction  of  the  triers.  The  challenging  party  first  addresses  the  triers, 
and  calls  his  witnesses;  then  the  opposite  party  addresses  them,  and  calls  witnesses, 
if  he  thinks  fit;  in  which  case  the  challenger  has  a  reply.  The  judge  then  sums  up 
to  the  triers,  who  give  their  decision.  See  R.  v.  Dolby,  2  B.  &  C.  101;  9  B.  C.  L.  R. 

If  a  challenge  to  the  array  be  found  against  the  party,  he  may  afterwards,  notwith- 
standing, challenge  to  the  polls. 

Challenges  to  the  polls.l  Challenges  to  the  polls  are  either  peremptory  or  for 
cause.  By  the  common  law,  the  king  or  the  prosecutor  who  represented  him  might 
challenge  peremptorily  any  number  of  jurors;  simply  alleging  quod  non  honi  sunt  pro 
rege ;  but  by  the  33  Ed.  I,  st.  4,  this  right  is  taken  away,  and  the  king  is  bound  to 
assign  the  cause  of  his  challenge ;  and  this  enactment  is  repeated  in  the  same  words 
in  the  6  Geo.  4,  c.  50,  s.  29. 

A  practice,  however,  which  has  continued  uniformly  from  the  time  of  Ed.  1  to  the 
present,  enables  the  prosecutor  to  exercise  practically  the  right  of  peremptory  chal- 
lenge; because,  when  a  man  is  called,  the  juror  will,  on  his  request,  be  ordered  to 
stand  by;  and  it  is  only  when  the  panel  has  been  exhausted,  that  is,  when  it  appears 
that,  if  the  jurors  ordered  to  stand  by  are  excluded,  there  will  be  a  defect  of  jurors, 
that  the  prosecutor  is  compelled  to  show  his  cause  of  objection.  Mansell  v.  Reg., 
Dear.  &  B.  C.  C.  375.  When  it  appears  that,  in  consequence  of  the  peremptory 
challenges  by  the  defendant,  and  the  jurymen  ordered  to  stand  by  at  the  request  of 
the  prosecutor,  a  full  jury  cannot  be  obtained,  then  the  proper  course  is  to  call  over 
the  whole  panel  again,  only  omitting  those  that  have  been  peremptorily  challenged  by 
the  defendant.  R.  v.  Geach,  9  Car.  *&  P.  499 ;  38  E.  C.  L.  R.  And  even  [*198] 
on  the  second  reading  over  of  the  panel,  a  juryman  may  be  ordered  to  stand  by  at  the 
request  of  the  prosecutor,  if  it  reasonably  appears  that  suflicient  jurymen  may  yet 
appear.  Mansell  v.  Reg.,  supra. 

The  defendant  has,  in  cases  of  felony,  twenty  peremptory  challenges  and  no  more  : 
6  Geo.  4,  0.  50,  s.  29 ;  and  the  right  exists  whether  the  felony  be  capital  or  not. 
Gray  v.  Reg.,  11  CI.  &  Fin.  427.  The  number  in  cases  of  high  treason  is  thirty- 
five,  but  this  is  reduced  to  twenty  in  such  cases  of  treason  as  are,  by  the  39  &  40 
Geo.  3,  c.  93,  and  the  5  &  6  Vict.  c.  57,  directed  to  be  tried  in  the  same  manner  as 
charges  of  murder;  these  are  cases  where  the  overt  act  alleged  in  the  indictment  is 
assassination  of  the  king,  or  any  attempt  against  his  person,  whether  direct,  or  by 
compassing  and  imagining  only.  In  cases  of  misdemeanor  there  is  no  right  of  per- 
emptory challenge.  Co.  Litt.  156.  But  the  defendant  is  generally  allowed  to  object 
to  jurors  as  they  are  called,  without  showing  any  cause  till  the  panel  is  exhausted; 
and  that  practice  was  approved  of  by  Williams,  J.,  in  R.  v.  Blackman,  3  C.  &  K.  97. 
If  the  panel  be  thus  exhausted,  the  list  must  be  gone  through  again,  and  then  no 
challenge  allowed  except  for  cause. 

If  a  juror  be  challenged  for  cause  before  any  juror  sworn,  two  triers  are  appointed 
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by  the  court;  and  if  he  be  found  indifferent  and  sworn,  he  and  the  two  triers  shall 
try  the  next  challenges ;  and  if  he  be  tried  and  found  indifferent,  then  the  two  first 
triers  shall  be  discharged,  and  the  two  first  jurors  tried  and  found  indifferent  shall 
try  the  rest.  Co.  Litt.  158;  2  Hale,  P.  C.  275;  Bac.  Abr.,  tit.  Juries,  E.  12. 

The  trial  proceeds  in  the  .same  manner  as  a  challenge  to  the  array.  The  juror 
challenged  may  be  himself  examined  as  to  any  cause  of  unfitness.  Bac.  Abr.,  ubi 
supra. 

A  juror  may  be  challenged  on  the  ground  that  he  is  not  liber  et  Jegalis  homo  ;  and 
this  would  hold  good  against  outlaws,  aliens,  minors,  villeins,  and  females.  He  may 
also  be  challenged  on  the  ground  of  infamy;  which  ground  is  said  not  to  be  removed 
by  pardon  :  Bac.  Abr.,  tit.  Juries.  E.  2;  or  that  he  is  not  fit  to  serve  from  age  or 
some  other  personal  defect;  or  that  he  is  not  qualified.  The  qualification  of  jurors 
is  fixed  by  the  6  Geo.  4,  c.  50,  s.  1,  which  provides,  that  "  all  persons  between  the 
ages  of  twenty-one  and  sixty  years,  residing  in  any  county  in  England,  who  shall 
have  in  his  own  name  or  in  trust  for  him,  within  the  same  county,  ten  pounds  by  the 
year  above  reprizes,  in  lands  or  tenements,  whether  of  freehold,  copyhold,  or  custom- 
ary tenure,  or  of  ancient  demesne,  or  of  rents  issuing  out  of  any  such  lands  or  tene- 
ments, or  in  any  such  lands,  tenements,  and  rents  taken  together,  in  fee  simple,  fee 
tail,  or  for  the  life  of  himself  or  some  other  person ;  or  who  shall  have  within  the 
same  county  twenty  pounds  by  the  year  above  reprizes  in  lands  or  tenements,  held  by 
lease  or  leases  for  the  absolute  term  of  twenty-one  years,  or  some  longer  term,  or  for 
any  term  of  years  determinable  on  any  life  or  lives,  or  who,  being  a  householder,  shall 
be  rated  or  assessed  to  the  poor-rate,  or  to  the  inhabited  house  duty  in  the  county  of 
Middlesex;  on  a  value  of  not  less  than  thirty  pounds,  or  in  any  other  county  on  a 
■value  of  not  less  than  twenty  pounds,  or  who  shall  occupy  a  house  containing  not  less 
than  fifteen  "windows,  shall  be  qualified  to  serve  on  juries  on  all  issues  in  all  the 
superior  courts,  both  civil  and  criminal,  and  in  all  courts  of  assizes,  nisi  prius,  oyer 
[*199]  and  terminer,  and  *gaol  delivery,  and  in  all  issues  joined  in  courts  of  sessions 
of  the  peace,  such  issues  being  respectively  in  the  county  in  which  every  man  so 
qualified  respectively  shall  reside."  And  every  man,  being  between  the  aforesaid 
ages,  "  residing  in  any  county  in  Wales,  and  being  there  qualified  to  the  extent  of 
three-fifths  of  any  of  the  foregoing  qualifications,"  shall  be  qualified  to  serve  on  juries 
in  all  issues  joined  in  the  courts  of  great  sessions,  and  in  courts  of  sessions  of  the 
peace,  in  every  county  in  Wales,  in  which  every  man  so  qualified  shall  reside.  By 
the  5  &  6  Wm.  4,  c.  76,  s.  121,  in  boroughs  having  separate  courts  of  quarter  ses- 
sions, the  same  persons  are  qualified,  provided  they  be  burgesses  of  the  borough. 
By  s.  122  of  the  same  act,  members  of  the  council,  justices  of  the  peace,  the  town 
clerk,  and  treasurer  within  the  borough,  are  disqualified. 

A  juror  may  also  be  challenged  on  the  ground  that  he  is  not  indifferent.  The 
same  circumstances  which  would  support  a  challenge  to  the  array  for  indifferency  in 
the  sheriff,  would  support  a  challenge  to  the  pull  for  the  same  defect  in  a  juryman. 
It  is  no  cause  of  challenge  of  a  juror  by  the  prosecutor  that  the  juror  is  a  client  of 
the  prisoner,  who  is  an  attorney:  R.  v.  Geach,  9  C.  &  P.  499  :  38  E.  C.  L.  E,.;  nor 
that  the  juror  has  visited  the  prisoner  as  a  friend  since  he  has  been  in  custody.  Id. 
It  is  not  allowable  to  ask  a  juryman  if  he  has  not  previously  to  the  trial  expressed  him- 
self hostilely  to  the  prisoner,  in  order  to  found  a  challenge,  but  such  expressions  must 
be  proved  by  some  other  evidence.  R.  v.  Edmonds,  4  B  &  Aid.  471  :  6  E.  C.  L.  R  ; 
R.  V.  Cooke,  13  How.  St.  Tr.  333.  And  they  must  amount  to  something  more  than 
an  expression  of  opinion,  in  order  to  constitute  a  good  cause  of  challenge ;  they  must 
lead  directly  to  the  conclusion  that  the  juryman  is  not  likely  to  act  impartially  after 
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he  has  heard  the  evidence.  Joy  on  Confessions  and  Challenges,  p.  1S9.  On  the 
trial  of  an  indictment  for  a  riot,  it  is  ground  for  challenge  by  the  prosecution  that 
the  juror  challenged  is  an  inhabitant  of  the  town  where  the  riot  toot  place,  and  that 
he  took  an  active  part  in  the  matter  which  led  to  it.  Per  Coleridge,  J.,  R.  v.  Swain, 
2  Moo.  &  E.  112. 

After  the  prisoner  has  challenged  twenty  jurors  peremptorily,  he  may  still  chal- 
lenge 6thers  for  cause.  R.  v.  Geach,  9  Car.  &"p.  499  :  38  E.  C.  L.  E. 

As  in  a  challenge  to  the  array,  the  ground  of  challenge  should  be  specifically  stated 
in  writing,  in  order  that  it  may  be  placed  on  the  record,  with  the  judgment  thereon. 
R.  V.  Hughes,  1  C.  &  K.  235 :  47  E.  C.  L.  R. 

Challenges  improperly  allowed  or  disallowed.']  It  is  said  that  if  a  challenge  be 
overruled  without  demurrer,  the  ruling  may  be  made  the  subject  of  a  bill  of  excep- 
tions. R.  V.  City  of  Worcester,  Skin.  101.  If  there  is  a  demurrer  and  judgment 
thereon,  there  would  be  matter  of  error  on  the  record.  See  R.  v.  Edmonds,  4  B.  & 
Aid.  471 :  6  E.  C.  L.  R.  If  a  challenge  be  improperly  allowed,  it  is  doubtful  whether 
there  is  any  matter  for  error.  See  Mansell  v.  Reg.,  Dear.  &  B.  C.  C.  .375. 

Persons  uvfit  to  serve  not  challenged.']  A  juror  who  is  not  qualified  may  object  to 
serve,  though  not  challenged ;  and,  if  upon  examination  on  oath,  he  be  found  not  to 
be  so,  he  will  be  ordered  to  retire.  4  Harg.  St.  Tr.  740.  A  juryman,  on  being  called 
to  serve  on  a  trial  for  murder,  stated  that  he  had  conscientious  scruples  to  capital 
punishment.  Upon  this  the  judge  ordered  him  to  withdraw,  although  the  counsel 
for  the  prisoner  demanded  that  he  should  serve.  The  *CQurt  of  Queen's  [*200} 
Bench,  on  a  writ  of  error,  without  stating  whether  they  considered  that  this  was  the 
right  course,  said  that  they  wished  it  to  be  understood  that  they  by  no  means  acqui- 
esced in  the  doctrine  contended  for  on  the  authority  of  an  anonymous  case  in  Brown- 
low  &  Gold.  Rep.  41,  that  a  judge,  on  the  trial  of  a  criminal  case,  has  no  authority, 
if  there  be  no  challenge  on  either  side,  to  excuse  a  juryman  on  the  panel  when  he  is 
called,  or  to  order  him  to  withdraw,  if  he  be  palpably  unfit,  by  physical  or  mental 
infirmity,  to  do  his  duty  in  the  jury-box.  Mansell  v.  Reg.,  uM  svpra. 

Miscalling  a  Juror.]  On  a  trial  for  murder,  the  panel  returned  by  the  sheriff  con- 
tained the  names  of  J.  H.  T.  and  W.  T.  The  name  of  J.  H.  T.  was  called  from  the 
panel  as  one  of  the  jury,  and  J.  H.  T.,  as  was  supposed,  went  into  the  box,  and  was 
duly  sworn  bythe  name  of  J.  H.  T.  The  prisoner  was  convicted.  The  following 
day  it  was  discovered  that  W.  T.  had,  by  mistake,  answered  to  the  name  of  J.  H. 
T.,  and  that  W.  T.  was  really  the  person  who  had  served  on  the  jury.  It  was  held, 
in  the  Court  of  Criminal  Appeal,  by  Lord  Campbell,  C.  J.,  Cockburn,  C.  J.,  Cole- 
ridge, J.,  Martin  and  Watson,  BB.  (five),  that  there  had  been  a  mistrial;  by  Erie, 
Crompton,  Crowder,  Willes,  and  Byles,  JJ.,  and  Channell,  B.  (six),  that  there  had 
been  no  mistrial.  It  was  doubted,  in  this  case,  whether  the  objection  was  matter  of 
error;  and  Pollock,  C.  B.,  Erie,  Williams,  Crompton,  Crowder,  and  Willes,  JJ.,  and 
Channell,  B.,  thought  that  this  was  not  a  question  of  law  arising  at  the  trial  over 
which  the  Court  of  Criminal  Appeal  bad  jurisdiction.  R.  v.  Mellor,  Dear.  &  B.  C. 
C.  468. 

Giving  the  prisoner  in  charge.]  When  the  jury  have  been  brought  together  and 
sworn,  the  usual  proclamation  is  made,  and  then  the  prisoner  or  prisoners  intended 
to  be  tried  are  given  in  charge  to  the  jury  as  their  turn  comes.     It  is  not  necessary 


200  PRACTICE. 


that,  after  a  jury  has  been  once  got  together,  and  the  prisoner  had  his  challenges, 
that  that  jury  should  try  him,  if  he  be  not  given  in  charge;  a  fresh  jury  may  be  got 
together  for  the  purpose,  each  of  the  prisoners,  of  course,  having  the  same  right  of 
challenge  as  before. 

By  the  24  &  25  Vict.  c.  96,  s.  116,  in  larceny  and  offences  connected  therewith 
(svpra,  p.  182),  where  a  prisoner  is  charged  with  a  previous  conviction,  the  jury 
shall  be  charged  in  the  first  instance  to  inquire  concerning  the  subsequent  "offence 
only,  "and  after  that  inquiry  is  concluded,  the  prisoner  is  to  plead  to  the  count 
charging  him  with  a  previous  conviction,"  and  "if  he  deny  that  he  had  been  so  pre- 
viously convicted,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  such  ques- 
tion, the  jury  shall  then  be  charged  to  inquire  concerning  such  previous  conviction 
or  convictions  ;  and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury  again,  but 
the  oath  already  taken  by  them  shall,  for  all  purposes,  be  deemed  to  extend  to  such 
last-mentioned  inquiry."  The  24  &  25  Vict.  c.  99,  s.  37,  contains  a  similar  provision 
with  respect  to  coinage  offences.  In  other  offences  the  practice  stands  as  at  common 
law,  the  14  &  15  Viet.  c.  19,  s.  9,  which  is  general  in  its  provisions,  having  been  re- 
pealed. 

Opening  the  case — converaatinns  and  confessions.]  Where  there  is  counsel  for  a 
prisoner  in  a  case  of  felony,  the  counsel  for  the  prosecution  ought  always  to  open  the 
case.  E.  v.  Gascoine,  7  C.  &  P.  772:  32  E.  C.  L.  R.  But  sometimes  he  does  not 
[*201]  open  it,  if  the  prisoner  has  no  counsel:  R.  *v.  Jackson,  Id.  773;  unless 
there  is  some  peculiarity  in  the  circumstances.  Per  Parke,  B.,  E.  v.  Bowler,  lb. 
Where  there  is  no  couQsel  for  the  prosecution  there  can  be  no  opening,  as  the  prose- 
cutor himself  is  never  allowed  personally  to  address  the  jury.  R.  v.  Brice,  2  B.  & 
Aid.  606.  Where  the  counsel  for  the  prosecution  was  proceeding  to  state  the  details 
of  a  conversation  which  one  of  the  witnesses  had  had  with  the  prisoner,  upon  an  ob- 
jection being  taken,  the  court  said,  that  in  strictness  he  had  a  right  to  pursue  that 
course  :  R.  v.  Peering,  5  C.  &  P.  165  :  24  E.  C.  L.  R. ;  7  C.  &  P.  773  :  82  E.  C.  L. 
R. ;  and  the  same  rule  was  laid'  down  in  R.  v.  Swatkin,  4  C.  &  P.  548  :  19  E.  C.  L. 
R. ;  but  the  judges  in  that  case  stated,  that  the  correct  practice  was  only  to  state  the 
general  effect  of  the  conversation.  5  C.  &  P.  166  (■«).  In  a  later  case,  however, 
Parke,  B.,  after  consulting  Alderson,  B.,  ruled,  that  with  regard  to  conversations, 
the  fair  course  to  the  prisoner  was  to  state  what  it  was  intended  to  prove.  R.  v.  Or- 
rell,  MS.,  Lane.  Spr.  Ass.,  1835 ;  1  Moo.  &  R.  467 ;  R.  v.  Hartel,  7  C.  &  P.  773  :  32 
E.  0.  L.  R. ;  R.  v.  Davis,  Id.  785.  Parke,  B.,  seems  to  have  thought  that  the  rule 
was  different  with  respect  to  confessions,  and  that  they  ought  not  to  be  opened,  as 
they  may  turn  out  to  have  been  made  under  circumstances  rendering  them  inadniis- 
eible  in  evidence.  See  R.  v.  Davis,  supra.  Probably  the  learned  baron  was  here 
speaking  of  a  formal  confession  of  all  the  facts. 

Defence.]  The  counsel  for  the  defendant  cross-examines  the  witnesses  for  the  pros- 
ecution. As  to  the  mode  of  conducting  the  cross-examination,  see  svpra,  p.  131. 
When  they  have  all  been  called,  he  proceeds  to  address  the  jury.  Where  there  are 
several  defendants,  and  they  are  separately  defended,  the  order  in  which  the  counsel 
for  the  defence  are  to  address  the  jury  is  not  very  clearly  settled.  In  R.  v.  Barber, 
1  C.  &  K.  434 :  47  B.  0.  L.  R.,  Gurney,  B.  (Williams,  and  Maule,  JJ.,  being 
present),  said  that  the  rule  was  this:  that,  if  counsel  cannot  agree  among  themselves 
as  to  the  course  to  be  adopted,  it  is  for  the  court  to  call  upon  them  in  the  order  in 
which  the  prisoners  are  named  in  the  indictment.  In  R.  v.  Esdaile,  IF.  &  P.  213, 
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which  was  an  indictment  for  a  conspiracy  to  defraud,  Lord  Campbell,  C.  J.,  called 
upon  the  counsel  for  the  defendants  in  the  order  of  their  seniority.  In  R.  v.  Beltou,  5 
Jur.  N.  S.  276,  Martin,  B.,  said  that,  where  one  prisoner  was  defended  by  counsel 
and  another  nut,  he  made  it  an  invariable  rule  to  hear  the  counsel  for  the  defended 
prisoner  first.  In  11.  v.  Harris,  3  Jur.  N.  S.  272,  Channell,  B.,  in  a  similar  case,  de- 
cided upon  following  the  order  in  the  indictment;  but  in  R.  v.  Iloluian,  Id.  722, 
Pollock,  C.  B.,  said,  he  did  not  subscribe  to  that  imaginary  rule  of  following  the 
order  in  the  indictment,  and  called  upon  the  counsel  before  the  undefended  prisoner. 
In  R.  V.  Meadows,  2  Jur.  N.  S.  718,  Erie,  J.,  said,  ■'  In  a  case  before  Lord  Tenter- 
den,  in  which  I  was  counsel,  it  was  held  that  the  priority  of  defence  should  be  de- 
termined by  the  priority  of  the  names  of  the  prisoners  in  the  indictment,  and  I  have 
ever  since  understood  that  to  be  the  rule.  Attention  must,  however,  be  paid  to  the 
precise  offence  with  which  each  prisoner  is  charged ;  for  instance,  the  principal  should 
make  his  defence  before  the  accessory,  and  the  thief  before  the  receiver,  and  such 
like  ;  but  when  the  indictment  is  drawn  by  a  knowing  man,  he  usually  puts  the 
principal  person  first.''  When  the  counsel  for  one  prisoner  has  witnesses  to  facts  to 
examine,  the  counsel  for  another  cannot  be  allowed  to  postpone  his  address  to  the 
jury  until  *after  those  witnesses  have  been  examined.  R.  v.  Barber,  1  C.  &  [*202] 
K.  434  :  47  E.  C.  L.  R. 

A  prisoner's  counsel,  iu  addressing  the  jury,  will  not  be  allowed  to  state  anything 
which  he  is  not  in  a  situation  to  prove,  or  which  is  not  already  in  proof.  Per  Cole- 
ridge, J.,  R.  V.  Beard,  8  .C.  &,  P.  142  :  34  E.  C.  L.  R.  And  after  his  counsel  has 
addressed  the  jury,  the  prisoner  will  not  be  permitted  to  make  any  statement  to  them. 
R.  V.  Boucher,  Id.  141.  But  where  a  prisoner  had  in  the  absence  of  his  counsel 
pleaded  to  an  indictment,  Patteson,  J.,  on  the  application  of  the  counsel,  allowed 
the  prisoner  to  demur  before  the  evidence  was  gone  into.  R.  v.  Purchase,  C.  &  M. 
6i7  :  41  E.  C.  L.  R.  Where,  in  a  case  of  shooting  with  intent  to  do  grievous 
bodily  harm,  there  was  no  one  present  at  the  committing  of  the  offence  but  the  prose- 
cutor and  the  prisoner,  Alderson,  B.,  allowed  the  latter,  under  these  peculiar  cir- 
cumstances, to  make  his  own  statement  before  his  counsel  addressed  the  jury.  R.  v. 
Malings,  8  C.  &  P.  242  :  34  E.  C.  L.  R.  And  the  same  course  was  permitted  by 
Gurney,  B.,  in  another  case,  but  with  an  observation  that  it  ought  not  to  be  drawn 
into  a  precedent  R.  v.  Walkling,  Id.  243.  "  The  general  rule  certainly  ought  to  be 
that  a  prisoner  defended  by  counsel  should  be  entirely  in  the  hands  of  his  counsel, 
and  that  rule  should  not  be  infringed  on,  except  in  very  special  cases  indeed."  Per 
Patteson,  J.,  R.  v.  Ryder,  8  C.  &  P.  539.  See  also  R.  v.  Dyer,  1  Cox,  C.  C.  113. 
In  R.  V.  Taylor,  1  F.  &  F.  535,  Byles,  J.,  refused  to  permit  it,  but  allowed  the 
prisoner  to  exercise  the  option  of  either  speaking  for  himself  or  of  having  his  counsel 
to  speak  for  him.  The  importance  of  this  point  arises  from  the  anxiety  which  fre- 
quently exists  on  the  part  of  the  defence  to  lay  the  prisoner's  statement  before  the 
"jury,  which  the  prosecutor  cannot  be  compelled  to  do.  In  R.  v.  Beard,  supra,  Cole- 
ridge, J.,  said  that  counsel  could  not  be  allowed  to  relate  the  prisoner's  story,  unless 
he  were  in  a  position  to  prove  its  truth ;  on  the  other  hand  Crowder,  J.,  told  the 
counsel  for  the  prisoner  that,  what  the  prisoner  said  before  a  magistrate,  he  might  now 
repeat  through  his  counsel.  R.  v.  Haines,  1  F.  <fe  F.  86.  Perhaps  the  better  course 
is  for  the  court,  which  it  has  power  to  do,  to  have  the  statement  read  to  the  jury. 

Formerly  prisoners  charged  with  felony  were  not  allowed  to  make  their  dei'ence  by 
counsel,  but  now  the  6  &  7  Wm.  4,  c.  114,  s.  1,  after  reciting  that  "it  is  just  and 
reasonable  that  persons  accused  of  offences  against  the  law  should  be  enabled  to  make 
their  full  answer  and  defence  to  all  that  is  alleged  against  them,"  enacts  that  "  all 
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persons  tried  for  felony  shall  be  admitted,  after  the  close  of  the  case  for  the  prosecu- 
tion, to  make  full  answer  and  defence  thereto  by  counsel  learned  in  the  law,  or  by 
attorney,  in  courts  where  attorneys'  practice  as  counsel."  And  by  s.  2,  "  in  all  cases 
of  summary  conviction  persons  accused  shall  be  admitted  to  make  their  full  answer 
and  defence,  and  to  have  all  witnesses  examined  and  cross-examined  by  counsel  or 
attorney." 

Right  to  re^lyJ]  Wherever  any  witnesses  are  called  for  the  defence,  or  any  docu- 
ments put  in  on  behalf  of  the  defendant,  at  any  time  in  the  course  of  the  trial,  the 
counsel  for  the  prosecution  will  have  a  right,  at  the  conclusion  of  the  defence,  to  ad- 
dress the  jury  in  reply.  This  is  so  laid  down  as  to  depositions  offered  as  evidence  on 
the  part  of  the  defendant  in  the  rules  drawn  up  by  the  judges  after  the  passing  of 
[*203]  the  Prisoner's  Counsel  Act  (see  p.  63)  ;  but  the  practice  is  precisely  similar  *in 
all  eases.  An  effort  is  frequently  made  to  induce  the  court  itself  to  refer  to  the  de- 
positions and  to  have  them  read,  either  with  a  view  of  contradicting  a  witness  with- 
out giving  the  other  side  a  right  to  reply,  or  in  order  to  get  the  prisoner's  statement 
before  the  jury  (supra,  p.  145),  and  this  is  sometimes  done.  Coleridge,  J.,  doubted 
whether  this  course  would  not  equally  give  the  counsel  for  the  prosecution  a  right  to 
reply.    R.  v.  Edwards,  8  Car.  &  P.  20  :  U  E.  C.  L.  R. 

Although  the  evidence  brought  for  the  defence  be  only  as  to  character,  the  right 
to  reply  still  exists,  but  it  is  seldom  exercised. 

Where  four  prisoners  were  jointly  indicted,  two  for  stealing  a  sheep,  and  two  for 
receiving  separate  parts  of  the  sheep  so  stolen,  and  the  counsel  for  the  receivers  put 
in  the  depositions  to  contradict  the  case  against  them,  by  showing  a  variation  between 
the  testimony  of  the  principal  witness  and  his  deposition,  but  no  evidence  was  given 
on  behalf  of  the  other  prisoners,  Parke,  B.,  after  conferring  with  Coltman,  J.,  stated 
that  the  reply  must  be  confined  altogether  to  the  case  of  the  receivers.  His  lordship 
added,  that  he  did  not  wish  to  lay  down  a  general  rule,  that  in  no  case,  where  several 
were  indicted  together,  would  witnesses  being  called  by  one  entitle  the  prosecutor  to 
reply  against  all,  but  in  the  case  before  him  the  offences  were  distinct,  as  the  receivers 
might  have  been  indicted  separately  from  the  principals.  R.  v.  Hayes,  2  Moo.  &  R. 
155.  Three  prisoners  were  indicted  for  murder,  and  witnesses  were  called  for  the 
defence  of  one  only  :  Talfourd,  J.,  held  that  the  counsel  for  the  prosecution  was  en- 
titled to  reply  generally  on  the  case,  and  was  not  to  be  limited  in  his  reply  to  the 
case  as  against  the  prisoner  for  whom  the  witnesses  were  called,  although  the  evidence 
adduced  for  the  one  prisoner  did  not  affect  the  case  as  it  respected  the  other  two 
prisoners.  R.  v.  Blackburn,  3  C.  &  K.  330.  Where  two  prisoners  were  indicted  for 
night  poaching,  one  of  whom  called  witnesses  to  prove  an  alibi,  and  the  other  called 
none,  Williams,  J.,  allowed  the  counsel  for  the  prosecution  to  reply  on  the  whole 
case.  R.  V.  Briggs,  1  F.  &  F.  106. 

A.  and  B  ,  the  drivers  of  rival  omnibuses,  were  indicted  for  the  manslaughter  of 
C.,  cau.sed  by  their  negligence  in  driving.  After  the  case  for  the  prosecution  had 
closed,  and  A.'s  counsel  had  addressed  the  jury,  witnesses  were  called  on  behalf  of 
B.,  for  the  purpose  of  throwing  all  the  blame  on  A.  ;  it  was  held  that  the  counsel  for 
A.  was  entitled  to  cross-examine  B.'s  witnesses,  and  again  to  address  the  jury.  R.  v. 
Wood,  6  Cox  C.  C.  224 ;  Aoc.  R.  v.  Bardett,  24  L.  J.  M.  C.  63. 

Where  there  were  cross-indictments  for  assault  to  be  tried  as  traverses  at  the 
assizes,  and  the  same  transaction  was  the  subject-matter  of  both  indictments,  Gurney, 
B.,  directed  the  jury  to  be  sworn  on  both  traverses,  and  the  counsel  for  the  prosecu- 
tion of  the  indictment  first  entered  to  open  his  case  and  call  his  witnesses,  and  then  the 
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counsel  on  the  other  side  to  open  his  case  and  call  his  witnesses  ;  neither  side  to  have 
a  reply.  R.  v.  Wanklyn,  8  C.  &  P.  290. 

The  attorney-general  of  England,  prosecuting  for  the  crown  in  person,  has  the 
right  to  reply,  whether  witnesses  be  called  or  not.  This  is  admitted  ;  but  it  is  doubt- 
ful whether  the  crown  has  the  right  in  any,  and,  if  any,  what  other  cases.  In  R.  v. 
Esdaile,  1  F.  &  F.  213,  a  prosecution  instituted  by  the  crown,  the  right  was  exer- 
cised without  objection  by  the  counsel  for  the  crown,  who  was  not  attorney-general. 
In  R.  V.  Beckwith,  7  Cox  C.  C.  505,  a  prosecution  instituted  by  the  *poor-  [*204] 
law  board,  Byles,  J.,  refused  to  permit  it,  saying  that  the  right  was  confined  to  the 
attorney-general  of  England  in  person,  and  that  he  wished  it  were  not  allowed  even 
in  that  case.  In  R.  v.  Christie,  1  F.  &  F.  75,  a  prosecution  at  Liverpool  directed  by 
the  board  of  trade,  Martin,  B.,  refused  to  permit  it  to  the  attorney-general  of  the 
county  palatine,  and  said,  that  he  thought  the  practice  in  any  case  was  a  bad  one. 
In  R.  V.  Taylor,  1  F.  &  F.  535,  Byles,  J.,  said,  he  did  not  admit  the  right  in  the 
case  of  counsel,  not  the  attorney-general,  prosecuting  for  the  mint.  On  the  other 
hand  in  R.  v.  Gardiner,  1  C.  &  K.  628  :  47  E.  C.  L.  R.,  where  it  was  stated  by  the 
counsel  for  the  prosecution  that  he  appeared  as  the  representative  of  the  attorney- 
general,  it  was  held  by  Pollock,  C.  B.,  that  he  was  entitled  to  the  right. 

Verdict.']  If  by  mistake  the  jury  deliver  a  wrong  verdict  (as  where  it  is  delivered 
without  the  concurrence  of  all),  and  it  is  recorded,  and  a  few  minutes  elapse  before 
they  correct  the  mistake,  the  record  of  the  verdict  may  also  be  corrected.  R.  v.  Par- 
kins, 1  Moody,  G.  C.  46.  In  R.  v.  Bodden,  Dear.  C.  C.  229,  8.  C.  23  L.  J.  M.  C. 
7,  one  of  the  jury  pronounced  a  verdict  of  "  not  guilty,"  which  was  entered  by  the 
clerk  of  the  peace  in  his  minute-book,  and  the  prisoner  was  discharged  ;  other  jury- 
men then  interfered,  and  said  their  verdict  was  "  guilty ;"  whereupon  the  prisoner 
was  brought  back,  and  the  jury  being  again  asked  for  their  verdict,  they  all  said  it 
was  "  guilty,"  and  that  they  had  been  unanimous  ;  a  verdict  of  guilty  having  been 
recorded,  it  was  held  by  the  Court  of  Criminal  Appeal  that  the  verdict  was  properly 
amended,  and  that  the  conviction  must  stand. 

The  jury  have  a  right  to  find  either  a  general  or  a  special  verdict. (1)  4  Bl.  Conim 
361 ;  1  Chitty,  C.  L.  637,  642 ;  Mayor,  &c.,  of  Devizes  v.  Clark,  3  A.  &  E.  506  : 
30  E.  C.  L.  R.  And  in  a  case  of  felony,  although  a  judge  may  make  the  sugges- 
tion, he  will  not  direct  the  jury  to  find  special  facts,  and  they  may,  if  they  think 
proper,  return  a  general  verdict,  instead  of  finding  special  facts,  with  a  view  to  raise 
a  question  of  law.  Per  Lord  Abinger,  C  B.,  R.  v.  Allday,  8  C.  &  P.  136  :  34  E.  C. 
L.  R.  Upon  an  indictment  for  stealing  a  watch,  the  jury  returned  the  following  ver- 
dict :  "  We  find  the  prisoner  not  guilty  of  stealing  the  watch,  but  guilty  of  keeping 
it,  in  the  hope  of  reward,  from  the  time  he  first  had  the  watch."  Held  by  the  Court 
of  Criminal  Appeal  that  this  finding  amounted  to  a  verdict  of"  not  guilty."  R.  v. 
York,  1  Den.  C.  C  R.  335,  S.  C.  18  L.  J.  M.  C.  38. 

Arrest  of  judgment.']  A  motion  in  arrest  of  judgment  may  be  made  for  any  sub- 
stantial defect  which  appears  on  the  face  of  the  record.  It  is  made  at  the  time  when 
the  defendant  is  called  up  to  receive  judgment,  and  cannot  be  made  after  judgment 
is  given.  Formal  defects,  apparent  on  the  face  of  the  indictment,  which  were  for- 
merly ground  for  arrest  of  judgment,  can  now  only  be  taken  advantage  of  by  de- 
murrer, or  motion  to  quash  the  indictment,  and  not  afterwards.    14  &  15  Vict.  c. 

(1)  The  idea  that  in  criminal  oases  the  jury  are  the  judges  of  the  law  as  well  as  of  the  facts,  is 
erroneous.  Carpenter  v.  The  People,  S.  Barbour,  603. 
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100,  s.  25.  If  the  objections  taken  in  arrest  of  judgment  be  valid,  the  whole  pro- 
ceedings will  be  set  aside;  but  the  party  may  be  indicted  again.  4  Rep.  45;  4  Bl. 
Comm.  375.(1) 

Ju<Jgment'\  The  11  Geo.  4,  and  1  Wm  4,  c.  70,  s.  9  (the  1  &  2  Wm.  4,  c.  3-1, 
[*205]  s.  4,  I.),  enacts,  "  that  upon  all  trials  for  felonies  or  *misdemeanors,  upon  any 
record  in  the  Court  of  King's  Bench,  judgments  may  be  pronounced  during  the  sit- 
tings or  assizes  by  the  judge  before  whom  the  verdict  shall  be  taken,  as  well  as  upon 
the  person  who  shall  have  suffered  judgment  by  default  or  confession  upon  the  same 
record,  as  upon  those  who  shall  be  tried  and  convicted,  whether  such  persons  be 
present  or  not  in  court,  excepting  only  where  the  prosecution  shall  be  by  information 
filed  by  leave  of  the  Court  of  King's  Bench,  or  such  cases  of  informations  filed  by  his 
Majesty's  attorney-general,  wherein  the  attorney-general  shall  pray  that  the  judgment 
may  be  postponed  ;  and  the  judgment  so  pronounced  shall  be  indorsed  upon  the 
record  of  nisi  prius,  and  afterwards  entered  upon  the  record  in  court,  and  shall  be  of 
the  same  force  and  effect  as  a  judgment  of  the  court,  unless  the  court  shall,  within 
six  days  after  the  commencement  of  the  ensuing  term,  grant  a  rule  to  show  cause 
why  a  new  trial  should  not  be  had,  or  the  judgment  amended  ;  and  it  shall  be  lawful 
for  the  judge  before  whom  the  trial  shall  be  had,  either  to  issue  an  immediate  order 
or  warrant  for  committing  the  defendant  in  execution,  or  to  respite  the  execu- 
tion of  the  judgment,  upon  such  terms  as  he  shall  think  fit,  until  the  sixth  day  of 
the  ensuing  term  ;  and,  in  case  of  imprisonment  shall  be  part  of  the  sentence,  to 
order  the  period  of  imprisonment  to  commence  on  the  day  on  wliich  the  party  shall 
be  actually  taken  to  and  confined  in  prison." 

It  is  not  necessary  in  recording  sentence  to  refer  to  the  statute  which  gives  the 
punishment.  Murray  v.  Reg.  (in  error),  7  Q.  B.  700  :  53  E.  C  L.  R. ;  S.  C.  14 
L.  J.  Q.  B.  357. 

Where  judgment  on  a  record  of  the  Q.  B.  is  pronounced  at  the  assizes,  under  the 
above  section,  the  court  on  motion  under  that  clause,  may,  if  they  think  fit,  amend 
the  judgment  by  ordering  it  to  be  arrested.  Reg.  v.  Nott,  4.  Q.  B.  768.  A  sentence 
of  imprisonment  passed  at  nisi  prius,  uuder  the  above  section,  the  defendant  not 
being  present,  may  declare  that  the  imprisonment  shall  commence  on  the  day  on 
which  he  shall  be  taken  to  and  confined  in  prison.  King  v.  Reg.  7  Q.  B.  782,  S.  C. 
14  L.  J.  M.  C.  172. 

Where  there  are  several  felonies  or  misdemeanors  cha^rged  in  the  indictment,  care 
must  be  taken  in  passing  sentence,  and  also  in  making  up  the  record,  that  no  error 
is  made  which  will  vitiate  the  judgment.  There  is  some  obscurity  as  to  what 
will  constitute  error  in  this  respect.  In  R.  v.  Powell,  2  Barn.  &  Adol.  75,  22  E. 
C.  L.  R.,  the  first  count  of  the  indictment  charged  an  assault  with  intent  to  ravish, 
the  second  a  common  assault.  The  record  stated  that  the  jury  found  that  "  the  said 
H.  P.  is  guilty  of  the  misdemeanor  and  offence  in  the  said  indictment  specified,  in 
the  manner  and  form  as  by  the  said  indictment  is  alleged  against  him  ;  whereupon 
all  and  singular  the  premises  being  seen,  &c  ,  it  is  considered  and  adjudged  by  the 
court  here,  that  the  said  H.  P.,  for  the  said  misdemeanor,  be  imprisoned  in  the  house 
of  correction  at  Guilford,  in  the  said  county  of  Surrey,  for  the  space  of  two  years, 

(1)  One  good  court,  even  if  others  are  defective,  will  support  n,  general  verdict  of  guilty.  The  People 
V.  Stein,  1  Parker  C.  R.  202;  Baron  v.  The  People,  Ibid.  246  ;  Stoughton  v.  Ohio,  2  Ohio,  662  ;  The 
United  States,  5  McLenn,  2.3  ;  The  State  v.  Burke,  33  Maine,  674;  Hazen  v.  The  Ciimmonwealth, 
11  Harris,  355  ;  The  Cnmmonwealth  v.  Hawkins,  3  Gray,  463  ;  The  State  v.  Rutherford,  13  Texas, 
24  ;  United  States  v.  Potter,  6  McLean,  186  ;  The  State  v.  Montgomery,  28  Missouri,  594  ;  Johnson 
V.  The  State,  5  Butcher,  463. 
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and  be  there  kept  to  hard  labor."  The  Court  of  Q.  B.  held  upon  a  writ  of  error  that 
the  word  "misdemeanor"  was  nnmen  collectivum,  and  that  the  finding  of  the  jury 
and  the  judgment  applied  therefore  to  the  whole  indictment,  and  were  good.  In 
the  case  ofQ'Connell  v.  "Reg.  11  CI.  &  F.  155,  the  indictment  contained  several 
counts  charging  different  offences  against  various  defendants.  The  judgment  against 
each  of  the  defendants  was  stated  in  the  record  to  be  "  in  respect  of  the  offences  afore- 
said." Some  of  the  counts  turned  out  to  be  bad.  A  large  majority  both  of  the 
English  and  Irish  *judges  thought  that  the  judgment  being  warranted  by  the  [*206] 
counts  which  were  good  ought  to  be  confirmed,  and  in  this  opinion  Lord  Brougham 
and  Lord  Lyndhurst  concurred ;  but  Lord  Cottenham,  Lord  Campbell,  and  Lord 
Denham  thought  otherwise;  and  the  judgment  was  reversed    In  Campbell  v.  Reg. 

11  Q.  B.  799,  63  E.  C.  L.  R.,  S.  C.  14  L.  J.  M.  C.  76,  there  were  two  counts  in 
the  indictment,  one  charging  a  stealing  in  the  dwelling-house  of  D.  above  the  value 
of  5^.,  the  other  for  a  simple  larceny  of  the  moneys  of  D.  (not  other  moneys).  The 
record  stated  the  finding  of  the  jury  against  the  prisoners  to  be  "  guilty  of  the  felony 
aforesaid  on  them  above  charged  as  aforesaid,"  and  the  judgment  to  be  that  the  said 
prisoners  "be  transported  beyond  the  seas,  &c.,  for  the  term  of  ten  years."  The 
Court  of  Queen's  Bench  held  that  the  word  "felony"  in  this  record  could  not  be 
construed  in  the  same  way  as  the  word  "  misdemeanor"  in  R.  v.  Powell,  svprn, 
namely,  as  nomen  cnllectivum,  so  that  it  was  uncertain  to  which  of  the  felonies 
charged  the  finding  of  the  jury  applied;  and  that  as  the  judgment  of  transporta- 
tion for  ten  years  was  applicable  to  the  first  felony  charged  only,  the  judgment  was 
erroneous  and  reversed.     The  Court  of  Exchequer  Chamber  confirmed  this  decision. 

It  was  said  in  the  course  of  the  discussion  in  this  case  that,  even  if  the  word 
"  felony"  could  be  construed  in  the  way  contended  for,  the  judgment  was  erroneous, 
on  the  authority  of  O'Connell  v.  Reg.,  siipni ;  but  the  Court  of  Exchequer  Chamber 
seemed  to  think  otherwise,  and  that  in  that  case  the  judgment  would  have  been  good. 

In  Gregory  v.  Reg.  15  Q.  B.  957  :  69  E.  C.  L.  R.,  S. C  19  L  J.  Q.  B.  367,  the 
sentence  passed  by  the  judge  was  that  "  for  and  in  respect  of  the  offences  charged  upon 
him  in  and  by  each  and  every  count  of  the  said  indictment,  he  the  said  defendant 
be  imprisoned  in  the  Queen's  prison  for  the  space  of  six  calendar  months  now  next 
ensuing."  The  judgment  as  stated  in  the  record  was  that  the  said  B.  G.,  for  his 
offences  aforesaid,  whereof  he  is  convicted  as  aforesaid,  be  imprisoned  in  the  Queen's 
prison  for  the  space  of  six  calendar  months  now  next  ensuing.  The  Court  of  Ex- 
chequer Chamber  seemed  to  think  that  the  judgment  as  stated  in  the  record  was  in 
form  a  sentence  of  one  term  of  six  months' imprisonment  upon  the  whole  indictment, 
and  would,  therefore,  be  erroneous  if  any  count  were  bad.  No  final  opinion  was, 
however,  expressed,  because  on  an  application  on  the  part  of  the  prosecution  the 
court  below  allowed  the  judgment  to  be  amended  according  to  the  sentence  passed, 
a  note  of  which  was  contained  in  the  master's  book. 

The  diflBcuIty  may  now  be  frequently  got  over  by  the  power  conferred  by  the  11  & 

12  Vict.  c.  78, s.  5,  which  provides  that  "whenever  any  writ  of  error  shall  be  brought 
upon  any  judgment  on  any  indictment,  information,  presentment,  or  inquisition,  in 
any  criminal  case,  and  the  court  of  error  shall  reverse  the  judgment,  it  shall  be 
competent  for  such  court  of  error  either  to  pronounce  the  proper  judgment  or  to 
remit  the  record  to  the  court  below,  in  order  that  such  court  may  pronounce  the 
proper  judgment  upon  such  indictment,  information,  presentment,  or  inquisition." 
Under  this  statute  where  the  prisoner  is  convicted  on  good  and  bad  counts,  and  judg- 
ment is  entered  generally  on  all  or  on  a  bad  count,  the  court  of  error  may  arrest  the 
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judgment  on  the  bad  counts,  and  enter  judgment,  or  direct  it  to  be  entered,  on  the 
good  ones.  Holloway  v.  Reg.,  2  Dear.  C.  G.  287,  S.  C.  17  Q.  B.  319 :  79  E.  C.  L.  R. 
[*207]  *The  form  in  which  sentence  was  passed  in  Gregory  v.  Reg.  supra,  was 
said  hy  Lord  Denman  (p.  968  of  the  report)  to  be  that  which  the  judges  tad  adopted 
in  order  to  avoid  the  objection  raised  in  O'Connell  v.  Reg.  And  the  best  plan  in 
making  up  the  record  will  be  to  state  a  separate  judgment  for  each  count.  See 
Gregory  v.  Reg.,  p  973  of  the  report. 

An  offender,  upon  whom  sentence  of  death  has  been  passed,,  ought  not,  while  under 
that  sentence,  to  be  brought  up  to  receive  judgment  for  another  felony,  although  he 
was  under  that  sentence  when  he  was  tried  for  the  other  felony,  and  did  not  plead 
his  prior  attainder.  Anon.  Russ.  &  Ry.  268. 

By  the  24  &  25  Vict.  c.  100,  s.  2  (replacing  the  6  &  7  Wm.  4,  c.  30,  s.  2), 
"  Upon  every  conviction  for  murder  the  court  shall  pronounce  sentence  of  death,  and 
the  same  may  be  carried  into  execution,  and  all  the  proceedings  upon  such  sentence 
and  in  respect  thereof  may  be  had  and  taken,  in  the  same  manner  in  all  respects  as  a 
sentence  of  death  might  have  been  pronounced  and  carried  into  execution,  and  all 
the  proceedings  thereupon  and  in  respect  thereof  might  have  been  had  and  taken, 
before  the  passing  of  this  act,  upon  a  conviction  for  any  other  felony  for  which  the 
prisoner  might  have  been  sentenced  to  suffer  death  as  a  felon." 

By  s.  3,  "the  body  of  every  person  executed  for  murder  shall  be  buried  within 
the  precincts  of  the  prison  in  which  he  shall  have  been  last  confined  after  conviction, 
and  the  sentence  of  the  court  shall  so  direct."  See  as  to  the  sentence  for  murder 
under  the  old  law,  R.  v.  Fletcher,  Russ.  &  R.  58 ;  R.  v  Wyatt,  Id.  230. 

Where  the  defendant  has  been  convicted  of  a  misdemeanor  in  the  Queen's  Bench, 
the  prosecutor  upon  the  motion  for  judgment  may  produce  affidavits  to  be  read  in 
aggravation  of  the  offence,  and  the  defendant  may  also  produce  affidavits  to  be  read 
in  mitigation.  Affidavits  in  aggravation  are  not  allowed  in  felonies,  although  the 
record  has  been  removed  into  the  Court  of  Queen's  Bench  by  certiorari-  R.  v.  Ellis, 
6  B.  &  C.  145  :  13  E.  C.  L.  R.;  8  Burn's  Justice,  last  ed.  983.  Where  a  prisoner 
pleaded  guilty  at  the  Central  Criminal  Court  to  a  misdemeanor,  and  affidavits  were 
filed,  both  in  mitigation  and  aggravation,  the  judges  refused  to  hear  the  speeches  of 
counsel  on  either  side,  but  formed  their  judgment  of  the  case  by  reading  the  affida- 
vits. R.  V.  Gregory,  1  C.  &  K.  228  :  47  E.  0.  L.  R. ;  but  it  is  usual  to  hear  counsel 
in  mitigation.  See  also  the  same  case  as  to  removing  from  the  files  of  the  court 
affidavits  in  mitigation.  See  also  the  same  case  as  to  removing  from  the  files  of  the 
court  affidavits  in  mitigation  containing  scandalous  and  irrelevant  matter,  such  being 
a  contempt  of  court;  and  also  as  to  allowing  the  opposite  party  to  deny  by  counter- 
affidavits  the  affidavits  filed  in  mitigation. 

Where  a  defendant,  having  pleaded  guilty  to  an  indictment,  is  brought  up  for 
judgment,  the  counsel  for  the  crown  is  to  be  heard  before  the  counsel  for  the  defend- 
ant, and  the  affidavits  in  aggravation  are  to  be  read  before  the  affidavits  in  mitigation. 
R.  V.  Dignam,  7  A.  &  E.  598  :  34  E.  C.  L.  R.  Contra,  where  a  verdict  of  guilty 
has  been  taken,  though  by  consent,  and  without  evidence.  R.  v.  Caistor,  lb.  594  (n). 
Semlle,  that  the  rule  is  not  to  be  varied  where  several  defendants  are  jointly  indicted, 
and  some  suflFer  judgment,  by  default,  and  others  are  convicted  on  verdict.  And  in 
such  a  case,  where  there  was  no  affidavit  in  aggravation,  but  affidavits  were  offered  in 
mitigation,  the  court  heard  the  counsel  for  the  defendants  first.  R.  v.  Sutton,  lb. 
[*208]  *By  the  8  &  9  Vict.  c.  68  (E.  &  I.),  execution  on  judgments  for  misde- 
meanors may  be  stayed  or  suspended  by  writ  of  error  and  bail  thereon.  But  by  the 
16  &  17  Vict,  c  32,  no  execution  is  to  be  stayed,  or  the  defendant  to  be  discharged 
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from  custody,  till  a  recognizance  has  been  given  for  the  defendant's  personal  appear- 
ance, except  when  the  writ  is  brought  by  the  attorney-general.  See  ss.  1,  sqq.  of 
that  statute  :  Reg.  Gen.  Q.  B.  E.  T.  1853  ;  1  El.  &  Bl.  693  :  72  E.  C.  L.  R.;  Dug- 
dale  V.  Reg.'  2  El.  &  Bl.  129  :  75  E.  0.  L.  R.;  S.  C.  22  L.  J.  M.  0.  50;  Sill  v. 
Eeg.  22  L.  J.  M.  C.  41. 

Recording  judgment  of  death.]  By  the  4  Geo.  4,  c.  48  (E.  &  I.),  s.  1,  "  when- 
ever any  person  shall  be  convicted  of  any  felony,  except  murder,  and  shall  by  law  be 
excluded  the  benefit  of  clergy  in  respect  thereof,  and  the  court  before  which  such 
offender  shall  be  convicted  shall  be  of  opinion  that,  under  the  particular  circumstances 
of  the  case,  such  offender  is  a  fit  and  proper  subject  to  be  recommended  for  the  royal 
mercy,  it  shall  and  may  be  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  to  direct 
the  proper  oificer  then  being  present  in  court  to  require  and  ask,  whereupon  such 
officer  shall  require  and  ask,  if  such  offender  hath  or  knoweth  anything  to  say,  why 
judgment  of  death  should  not  be  recorded  against  such  offender;  and,  in  case  such 
offender  shall  not  allege  any  matter  or  thing  sufficient  in  law  to  arrest  or  bar  such 
judgment,  the  court  shall  and  may,  and  is  hereby  authorized  to  abstain  from  pro- 
nouncing judgment  of  death  upon  such  offender;  and,  instead  of  pronouncing  such 
judgment,  to  order  the  same  to  be  entered  of  record,  and  thereupon  such  proper  officer 
as  aforesaid  shall  and  may,,  and  is  hereby  authorized  to  enter  judgment  of  death  on 
record  against  such  offender  in  the  usual  and  accustomed  form,  and  in  such  and  the 
same  manner  as  is  now  used,  and  as  if  judgment  of  death  had  actually  been  pro- 
nounced in  open  court  against  such  offender  by  the  court  before  which  such  offender 
shall  have  been  convicted." 

By  the  act  for  the  better  ordering  of  prisons  (2  &  3  Vict.  c.  56,  s.  17),  offenders 
against  whom  sentence  of  death  is  recorded  may  be  kept  to  hard  labor  while  they 
remain  in  the  gaol,  or  in  the  house  of  correction. 

Under  the  6  &7  Wm.4,  c.  30,  suprn,  the  court  was  held  to  be  empowered  to  direct 
the  sentence  of  death  to  be  recorded  in  cases  of  murder.  R.  v  Hogg,  2  JIoo.  &  R. 
380.     The  same  would  doubtless  be  held  under  the  24  &  25  Vict.  c.  100,  s.  2. 

Fines  and  sureties.]  By  the  24  &  25  Viet.  c.  96  (larceny),  s.  117,  "whenever 
any  person  shall  be  convicted  of  any  indictable  misdemeanor  punishable  under  this 
act,  the  court  may,  if.it  shall  think  fit,  in  addition  to  or  in  lieu  of  any  of  the  punish- 
ments by  this  act  authorized,  fine  the  offender,  and  require  him  to  enter  into  his  own 
recognizances  and  to  find  sureties,  both  or  either,  for  keeping  the  peace  and  being 
of  good  behavior;  and  in  case  of  any  felony  punishable  under  this  act,  the  court 
may,  if  it  shall  think  fit,  require  the  offender  to  enter  into  his  own  recognizances,  and 
to  find  sureties,  both  or  either,  for  keeping  the  peace,  in  addition  to  any  punishment 
by  this  act  authorized  :  provided  that  no  person  shall  be  imprisoned  under  this  clause 
for  not  finding  sureties  for  any  period  exceeding  one  year." 

A  similar  provision  is  contained  in  the  24  &  25  Vict.  c.  97  (injuries  *to  [*209] 
property),  s.  73 ;  in  the  24  &  25  Vict.  c.  98  (forgery),  s.  51 ;  in  the  24  &  25  Vict. 
c.  99  (coinage),  s.  38  ;  and  in  the  24  &  25  Vict.  c.  100  (offences  against  the  per- 
son), s.  71. 

By  the  24  &  25  Vict.  c.  94,  s.  4,  an  accessory  after  the  fact  may  be  required  to 
enter  into  his  own  recognizances  and  to  find  sureties,  both  or  either,  for  keeping  the 
peace,  in  addition  to  the  other  punishments  which  may  be  inflicted  upon  him;  pro- 
vided that  no  person  shall  be  imprisoned  for  not  finding  such  sureties  for  more  than 
one  year. 
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Discharge  of  jury. '\  If  n  juryman  be  taken  ill  so  as  to  be  incapable  of  attending 
throucrh  the  trial,  the  jury  may  be  discharp;ed  and  the  prisoner  tried  denovo;  another 
juryman  may  be  added  to  the  eleven ;  but  in  that  case  the  prisoner  should  be  offered 
his  challenges  over  again,  as  to  the  eleven,  and  the  eleven  should  be  sworn  de  novo. 
R.  V.  Edward,  Russ.  &  Ry.  224;  4  Taunt.  309;  2  Leach,  621  (?0 ;  Reg.  v.  Ashe,  1 
Cox,  C.  C.  150.  So  if  during  the  trial  the  prisoner  be  taken  so  ill  that  he  is  incapa- 
ble of  remaining  at  the  bar,  the  judge  may  discharge  the  jury,  and,  on  the  prisoner's 
recovery,  another  jury  may  be  returned  ;  and  the  proceedings  commenced  de  novo. 
The  court,  on  a  trial  for  a  misdemeanor,  doubted  whether  in  such  a  case  the  con.sent  of 
counsel  was  suflBcient  to  justify  the  proceeding  with  the  trial  in  the  absence  of  the 
defendant.  R.  v.  Streek,  coram  Park,  J.,  2  C.  &  P.  413 :  12  E.  C.  L.  R. ;  R.  v. 
Gourmon,  2  Leach,  C.  C.  546,  ace. 

When  the  evidence  on  both  sides  is  closed,  or  after  any  evidence  has  been  given, 
the  jury  cannot  be  discharged,  unless  in  case  of  evident  necessity  (as  in  the  cases 
above  mentioned),  till  they  have  given  in  their  verdict,  but  are  to  consider  of  it  and 
deliver  it  in  open  court. (1)  But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  may  return  to  receive  the  verdict  in  open  court.  4  Bl.  Com.  360. 
And  when  a  criminal  trial  runs  to  such  length  that  it  cannot  be  concluded  in  one  day, 
the  court,  by  its  own  authority,  may  adjourn  till  next  morning.  But  the  jury  must 
be  kept  together  (at  least,  in  a  capital  case),  that  they  may  have  no  communication 
but  with  each  other.  6  T.  R.  527;  Stephen's  Summary,  313.  It  is  a  general  rule 
that  upon  a  criminal  trial  there  can  be  no  separation  of  the  jury  after  the  evidence  is 
entered  upon,  and  before  a  verdict  is  given.  R.  v.  Langhorn,  7  How.  St.  Tr.  497 ; 
R.  v.  Hardy,  24  Id.  414.  In  the  latter  ca.se  on  the  first  night  of  the  trial,  beds  were 
provided  for  the  jury  at  the  Old  Bailey,  and  the  court  adjourned  till  the  next  morn- 
ing. On  the  second  night,  with  the  consent  of  the  counsel  on  both  sides,  the  court 
permitted  the  jury  to  pass  the  night  at  a  tavern,  whither  they  were  conducted  by  the 
under-sheriffs  and  four  oflBeers  sworn  to  keep  the  jury.  Id.  572. 

(I)  In  cases  not  capital  where  there  is  no  prospect  of  agreement,  a  juror  may  be  withdrawn  with- 
out the  defendant's  consent.  Commonwealth  v.  Bowden,  9  Mass.  494-;  Commonwealth  v.  Wood,  12 
Mass.  .313  ;  People  v.  Alcott,  2  .Tohns.  Cas.  301 ;  State  v.  Woodruff,  3  Day's  Cases,  504  ;  People  v. 
Barret  et  ,al.,  2  Caines,  100  ;  People  v.  Denton,  2  Johns.  Cas.  275. 

In  capital  cases  the  court  may  discharge  a  jury  in  case  of  necessity.  United  States  v.  Haskell,  4 
Wash.  C.  C.  Rep.  402  ;  Commonwealth  v.  Cook,  6  Serg.  &  Rawle,  580  ;  but  mere  inability  to  agree 
is  not  such  a  case,  nor  does  it  arise  from  the  illness  of  some  of  the  jury,  if  such  illness  can  be  removed 
by  permitting  refreshments,  and  the  court,  against  the  consent  and  prayer  »f  the  prisoner,  refuse  such 
refreshment,  unless  a  majority  of  the  jury  agree  to  receive  them.  Commonwealth  v.  Clew,  3  Rawle, 
408.  If  under  such  circumstances  the  jury  are  discharged,  the  defendant  may  plead  it  in  bar  to 
another  trial.  Ibid.  When  the  jury  are  discharged  unwarrantably,  it  is  equivalent  to  an  acquittal  : 
the  law  to  warrant  the  discharge  of  the  jury  must  be  one  of  uncontrollable  emergency.  The  State  v. 
Brown,  12  Conn.  54 ;  The  St.ate  v.  Alabama,  4  Alab.  272  ;  Ned  v.  The  State,  7  Post.  187  ;  United 
States  v.  Shoemaker,  2  McLean,  114;  The  State  v.  Davis,  4  Blackf.  345.  After  the  jury  are  im- 
panelled and  witnesses  sworn,  the  prosecuting  attorney  has  no  right  to  enter  a  jwlle  prose.i/ni  be- 
cause the  evidence  is  not  sufficient  to  convicl,  and  such  entry  is  equivalent  to  a  verdict  of  acquittal. 
Mount  V.  The  State,  14  Ohio,  295  On  an  indictment  when  a  jury  may  find  the  defendant  guilty  of 
a  lesser  offence  than  is  charged,  an  a.cquittal  for  the  greater  crime  is  a  bar  to  a  subsequent  indict- 
ment for  the  lesser.  The  State  v.  Standifer,  5  Post.  523  ;  The  People  v.  McGowan,  17  Wend.  386. 
If  the  judgment  is  arrested,  however,  even  for  an  insufficient  cause,  the  prisoner  may  be  tried  again. 
Gerhard  v.  The  People.  3  Scam.  362. 

An  acquittal  by  ajury,  in  a  court  of  the  United  States,  of  a  defendant  who  is  then  indicted  for  an 
offence  of  which  that  court  has  no  jurisdiction,  is  no  bar  to  an  indictment  against  him  for  the  same 
offence  in  a  State  court.  Commonwealth  v.  Peters,  12  Metoalf,  387. 

On  a  plea  of  antrpfois  acquit,  the  law  test  to  determine  whether  the  accused  has  been  put  in  jeop- 
ardy for  the  sjime  offence  is  whether  the  facts  alleged  in  the  second  indictment  if  proven  to  be  true, 
would  have  warranted  a  conviction  on  the  first  indictment.  Price  v.  The  State,  19  Ohio,  423. 

If  a  jury  in  a  onpital  case  separate  without  giving  a  verdict,  the  prisoner  is  acquitted.  State  v. 
Garrigues,  1  Hayw.  241.  But  in  Connecticut  it  is  otherwise.  State  v.  Babcock,  1  Conn.  401.  See 
State  V.  Hall,  4  Hals.  236  ;  United  States  v.  Fries,  3  Dall.  515  ;  State  v.  Anderson,  2, Bailey,  665  ; 
Atkins  V.  The  State,  16  Arkansas,  568  ;  McCreary  v.  The  Commonwealth,  5  Casey,  323  ;  Miller  v. 
The  State,  8  Indiana,  325  ;  Barrett  v.  The  State,  35  Alabama,  406  ;  MeCorkle  v.  The  State,  14  In- 
di-ma,  39  ;   Wright  v.  The  State,  6  Indiana,  290 ;  Poage  v.  The  State,  3  Ohio,  229. 


PRACTICE.  209 


It  is  not  a  sufficient  ground  for  discharging  a  jury,  that  a  material  witness  for  the 
crown  is  not  acquainted  with  the  nature  of  an  oath,  though  this  is  discovered  before 
any  evidence  is  given.  K  v.  Wade,  1  Moody,  C.  C.  86,  avte,  p.  108.  So  where 
during  the  trial  of  a  felony,  it  was  discovered  that  the  prisoner  had  a  relation  on  the 
jury,  Erskine,  J.,  after  consulting  Tinda),  C.  J.,  held  that  he  had  no  power  to  dis- 
charge the  jury,  but  that  the  trial  must  proceed.  R.  v.  Wardle,  Carr.  &  M.  G47  : 
41  E.  C.  L.  R.  If  it  should  appear  in  the  course  of  a  trial  that  the  prisoner  is  insane, 
the  judge  may  order  the  jury  to  be  discharged,  that  he  may  be  tried  after  the  recovery 
of  h'is  understanding.  1  Hale,  P.  *C.  34  ;  18  St.  Tr.  411 ;  Kuss.  &  Ky.  431  (ji).  [210] 
On  a  trial  for  manslaughter,  it  was  discovered  after  the  swearing  of  the  jury,  that  the 
surgeon  who  had  examined  the  body  was  absent,  and  the  prisoner  prayed  tliat  the 
jury  might  be  discharged;  they  were  discharged  accordingly,  and  the  prisoner  was 
tried  the  next  day.  R.  v.  Stoke,  6  0.  &  P.  lol  :  25  E.  C.  L.  R.  As  to  postponing 
the  trial,  see  svpra,  p.  184. 

In  the  case  of  R.  v.  Davison,  removed  by  cfrtiorari  into  the  Central  Criminal  Court, 
the  prisoner  demurred  on  the  ground  that  he  had  been  tried  before  for  the  same 
oiFence,  and  that  the  jury  were  discharged,  and  that  no  sufficient  reason  was  alleged 
why  the  jury  were  so  discharged.  The  fact  that  the  prisoner  had  previously  been 
tried,  and  that  the  jury  had  been  discharged  because  they  could  not  agree,  was  stated 
on  the  record.  The  learned  judges,  however,  who  tried  the  case  (Williams  and  Hill, 
JJ.).  said,  that  the  discharge  of  the  jury  was  a  matter  for  the  discretion  of  the  judge, 
and  which  must  be  assumed  to  be  for  some  valid  reason,  and  they  overruled  the  de- 
7nurrer.  They  also  said  that  no  notice  of  the  reason  why  the  jury  were  discharged 
need  have  been  taken  on  the  record.  2  F.  &  F. 

The  power  to  discharge  a  jury  was  very  much  discussed  in  a  case  of  R.  v.  Charles- 
worth,  which  came  before  the  court  on  several  occasions.  It  was  an  information  for 
bribery,  at  the  suit  of  the  crown,  and  at  the  trial  a  witness  refused  to  give  evidence. 
Hill,  J.,  committed  the  witness  to  prison,  and  a  conviction  being  impossible,  dis- 
charged the  jury.  The  defendant  then  applied  for  leave  to  place  upon  the  record  a 
plea  setting  out  these  facts,  but  this  the  court  refused  to  permit,  on  the  ground  that 
there  was  already  a  plea  of  not  guilty  upon  the  record,  and  that  in  misdemeanor  a 
defendant  could  not  plead  two  different  pleas;  but  they  said  the  facts  stated  in  the 
plea  might  be  placed  upon  ihe  record  as  part  of  the  proceedings,  which  was  accord- 
ingly done.  A  rule  was  then  obtained,  calling  upon  the  crown  to  show  cause  why 
judgment  quod  eat  sine  die  should  not  be  entered  fur  the  defendant,  and  why  the 
award  of  jury  process  and  all  other  proceedings  should  not  be  set  aside.  The  rule  was 
discharged,  the  court  being  of  opinion  that,  whether  the  judge  had  power  to  discharge 
the  jury  or  not,  the  defendant  was  not  entitled  to  final  judgment,  and  that  the  new 
trial  ought  to  proceed ;  it  being  open  to  the  defendant  to  take  advantage  of  the  ob- 
jection (if  any)  upon  a  writ  of  error.  The  judgments  of  the  court  contain  a  great 
deal  of  extra-judicial  opinion  as  to  what  power  a  judge  has  to  discharge  a  jury,  and 
the  weight  of  opinion  seems  to  incline  to  that  power  being  limited  in  law  only  by  the 
discretion  of  the  judge ;  but  that  it  ought  not  to  be  exercised,  except  in  some  case  of 
physical  necessity,  or  where  it  is  hopeless  that  the  jury  will  agree,  or  where  there  have 
been  some  practices  to  defeat  the  ends  of  justice.  Much  reliance  is  placed  by  the 
court  on  the  opinion  of  Crampton,  J.,  in  the  case  of  Conway  v.  Reg.,  7  Tr.  Law  Rep. 
149,  where  that  learned  judge  differed  from  his  brethren,  and  took  substantially  the 
view  taken  by  the  Court  of  Queen's  Bench  in  England  in  R.  v.  Charlesworth.  The 
case  will  be  found  reported  in  30  L.  J.  M.  C.  25. 
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Discharge  of  prisoners.']  -  By  the  14  Geo.  3,  c.  20,  "every  person  charged  with 
any  felony  or  any  other  crime,  or  as  an  accessory  thereto,  before  any  court  holding 
[*211]  criminal  jurisdiction  within  England  *and  Wales,  against  whom  no  bill  of 
indictment  shall  be  found  by  the  grand  jury,  or  who  on  his  or  her  trial  shall  be 
acquitted,  or  who  shall  be  discharged  for  want  of  prosecution,  shall  be  immediately 
set  at  large  in  open  court,  without  pi^yment  of  any  fee  or  sum  of  money  to  the  sheriff, 
gaoler  or  keeper  of  the  gaol  or  prison  from  whence  he  or  she  shall  be  so  discharged 
and  set  at  liberty,  for  or  in  respect  of  such  discharge." 

Property  found  on  the  prisoner.]  It  has  been  said  by  some  judges  that  a  constable 
has  no  right  to  take  away  from  a  prisoner  any  property  which  he  has  about  him, 
unless  it  is  in  some  way  connected  with  the  offence  with  which  he  is  charged :  per 
Patteson,  J.,  R.  v.  O'Donnell,  7  C.  &  P.  138  :  32  E.  C.  L.  R. ;  E.  v.  Jones,  6  C. 
&  P.  3-13  :  25  E.  C.  L.  R.;  per  Gurney,  B.,  R.  v.  Kinsey,  7  C.  &  P.  417 :  32  E.  C. 
L.  R. ;  E.  V.  Bass,  2  0.  &  K.  822  :  61  E.  C.  L.  R. ;  per  Piatt,  B.  And  if  this 
hag  been  done,  as  is  frequently  the  case,  the  court  will,  on  the  application  of  the 
prisoner,  order  the  property  to  be  given  up  to  him  :  R.  v.  Barnett,  3  C.  &  P.  600 : 
14  E.  C.  L.  R. ;  unless  it  be  required  as  evidence.  But  this  will  not  be  done  if  the 
property,  though  not  that  actually  stolen,  is  the  produce  of  it.  R.  v.  Burgiss,  7  C. 
&  P.  488 ;  E.  v.  Eooney,  7  C.  &  P.  515 :  32  E.  C  L.  R. 

By  the  24  &  25  Vict.  c.  96,  s.  100  (replacing  the  7  &  8  Geo.  4,  c.  29,  s.  27),  if 
any  person  guilty  of  any  such  felony  or  misdemeanor  as  is  mentioned  in  that  act,  '-in 
stealing,  taking  and  obtaining,  extorting,  embezzling,  converting,  or  disposing  of,  or 
in  knowingly  receiving  any  chattel,  money,  valuable  security,  or  other  property  what- 
soever, shall  be  indicted  for  such  offence  by  or  on  the  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the 
property  shall  be  restored  to  the  owner,  or  his  representative ;  and  in  every  case  in 
this  section  aforesaid  the  court  before  whom  any  person  shall  be  tried  for  any  such 
felony  or  misdemeanor  shall  have  power  to  award,  from  time  to  time,  writs  of  resti- 
tution for  the  said  property,  or  to  order  the  restitution  thereof  in  a  summary  manner; 
provided  that,  if  it  shall  appear  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  bona  fide  paid  or  discharged  by  some  person  or  body  corpo- 
rate liable  to  the  payment  thereof,  or,  being  a  negotiable  instrument,  shall  have  been 
hondfide  taken  or  received  by  transfer  or  delivery  by  some  person  or  body  corporate, 
for  a  just  and  valuable  consideration,  without  any  notice,  or  without  any  reasonable 
cause  to  suspect  that  the  same  had,  by  any  felony  or  misdemeanor,  been  stolen,  taken, 
obtained,  extorted,  embezzled,  converted  or  disposed  of,  in  such  case  the  court  shall 
not  award  or  order  the  restitution  of  such  security ;  provided  also  that  nothing  in 
this  section  contained  shall  apply  to  the  case  of  any  prosecution  of  any  trustee,  banker, 
merchant,  attorney,  factor,  broker,  or  other  agent,  intrusted  with  the  possession  of 
goods  or  documents  of  title  to  goods  for  any  misdemeanor  against  this  act." 

The  court  cannot,  under  the  above  provision,  order  a  Bank  of  England  note,  which 
has  been  paid  and  cancelled,  to  be  delivered  up  to  the  prosecutor  of  the  party  who 
stole  it.  E.  V.  Stanton,  7  C.  &  P.  431.  Where  a  prisoner  was  convicted  of  stealing 
money,  and  he  was  at  the  time  the  owner  of  a  horse  which  it  was  clear  from  the  evi- 
dence had  been  purchased  with  the  stolen  money,  an  order  was  made  for  the  delivery 
of  the  horse  to  the  prosecutor.  Per  Gurney,  B.,  and  Williams,  J.,  E.  v.  Powell,  7  C. 
&  P.  646. 

[*212]     After  the  trial  and  conviction  of  a  felon,  the  judges  who  presided  *at  the 
trial  made  an  order,  directing  that  property,  found  in  his  possession  when  he  was 
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apprehended,  should  be  disposed  of  in  a  particular  manner.  This  property  was  not 
shown  to  be  part  of  the  stolen  property,  or  to  be  the  produce  of  it.  The  Court  of 
Queen's  Bench  held  that  the  order  was  bad,  as  the  judges  had  no  jurisdiction  to 
make  it.    R.  v.  Corporation  of  London,  27  L.  J.  M.  C.  231. 

The  effect  of  this  statute  is,  upon  conviction  of  the  thief,  besides  giving  to  the 
original  owner  the  summary  power  of  recovery  pointed  out  therein,  to  restore  to  him 
the  property  in  the  goods  which  were  stolen,  together  with  all  the  legal  remedies 
incident  to  that  right;  and  this  notwithstanding  a  sale  in  market  overt.  Scattergood 
V.  Sylvester,  15  Q.  B.  506 :  69  E.  C.  L.  R. 

Previous  conviction.']  By  the  7  &  8  Geo.  4,  c.  28  s.  11,  "  if  any  person  shall  be  con- 
victed of  any  felony,  not  punishable  with  death,  committed  after  a  previous  conviction 
for  felony,  such  person  shall,  on  such  subsequent  conviction,  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so 
think  fit),  in  addition  to  such  imprisonment;  and  in  an  indictment  for  any  such  felony 
committed  after  a  previous  conviction  of  felony,  it  shall  be  sufficient  to  state  that  the 
offender  was  at  a  certain  time  and  place  convicted  of  felony,  without  otherwise  de- 
scribing the  previous  felony ;  and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous 
felony,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  the  offender  was  first  convicted,  or  by  the 
deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  of  six  shillings  and  eight- 
pence,  and  no  more,  shall  be  demanded  or  taken),  shall,  upon  proof  of  the  identity  of 
the  person  of  the  offender,  be  sufficient  evidence  of  the  first  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person  appearing  to  have  signed  the  same." 

This  act  was  followed  by  the  14  &  15  Vict.  c.  19,  s.  9,  which  provided  that  the 
jury  should  not  be  charged  to  inquire  of  the  subsequent  offence  until  after  the  pris- 
oner had  been  found  guilty  of  the  previous  offence. 

The  14  &  15  Vict.  c.  19,  s.  9,  is  now  repealed.  The  mode  of  arraigning  and  giving 
in  charge  prisoners,  where  the  indictment  contains  a  charge  of  a  previous  conyiction, 
in  offences  against  the  larceny  and  coinage  acts,  has  already  been  pointed  out  (mprci, 
pp.  182  and  200). 

The  punishment  provided  for  special  offences,  when  committed  after  a  previous 
conviction,  will  be  found  under  the  head  of  those  offences. 

By  the  24  &  25  Vict.  c.  96,  s.  116,  "in  any  indictment  for  any  offence  punishable 
under  this  act,  and  committed  after  a  previous  conviction  or  convictions  for  any  felony, 
misdemeanor,  or  offence  or  offences  punishable  upon  summary  conviction,  it  shall  be 
sufficient,  after  charging  the  subsequent  offence,  to  state  that  the  offender  was,  at  a 
certain  time  and  place,  or  at  certain  times  and  places,  convicted  of  felony,  or  of  an 
indictable  misdemeanor,  or  of  an  offence  or  offences  punishable  upon  summary  con- 
viction (as  the  case  may  be),  not  otherwise  ^describing  the  previous  felony,  [*21.S] 
misdemeanor,  offence  or  offences;  and  a  certificate,  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous 
felony  or  misdemeanor,  or  a  copy  of  any  such  summary  conviction,  purporting  to  bo 
signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody  of  the  records  of 
the  court  where  the  offender  was  first  convicted,  or  to  which  such  summary  convic- 
tion shall  have  been  returned,  or  by  the  deputy  of  such  clerk  or  officer  (for  which 
certificate  or  copy  a  fee  of  five  shillings,  and  no  more,  shall  be  demanded  or  taken), 
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shall,  upon  proof  of  the  identity  of  the  person  of  the  ofiFender,  be  suflScient  evidence 
of  such  conviction,  without  proof  of  the  signature  or  the  official  character  of  the 
person  appearing  to  have  signed  the  same." 

The  24  &  25  Vict.  c.  99  (coinage),  s.  37,  contains  a  substantially  similar  pro- 
vision. 

By  the  24  &  25  Vict.  c.  97  (malicious  injuries  to  property),  s.  70,  "  Every  justice 
of  the  peace  before  whom  any  person  shall  be  convicted  of  any  offence  against  this 
act,  shall  transmit  the  conviction  to  the  next  court  of  general  or  quarter  sessions 
which  shall  be  holden  for  the  county  or  place  wherein  the  offence  shall  have  been 
committed,  there  to  be  kept  by  the  proper  officer  among  the  records  of  the  court; 
and  upon  any  indictment  or  information  against  any  person  for  a  subsequent  offence, 
a  copy  of  such  conviction,  certified  by  the  proper  offioer  of  the  court,  or  proved  to  be 
a  true  copy,  shall  be  sufficient  evidence  to  prove  a  conviction  for  the  former  offence, 
and  the  conviction  shall  be  presumed  to  have  been  unappealed  against  until  the  con- 
trary be  shown." 

It  was  held  by  Cresswell,  J.,  that  a  certificate  of  a  previous  conviction,  under  the 
7  &  8  Geo.  4,  c.  28,  s.  11,  must  state  that  judgment  was  given.  R.  v.  Ackroyd,  1  C. 
&  K.  168  :  47  E  C.  L  R.  As  to  the  mode  of  proving  the  record  of  previous  con- 
victions in  other  cases,  see  pp.  153,  154.  But  other  judges  have  been  in  the  habit 
of  I'eceiving  certificates  of  a  previous  conviction,  without  any  reference  to  the  judg- 
ment.   See  Burgess  v.  Boetefeur,  7  M.  &  G.  491,  498 :  49  E.  C.  L.  R. 

It  is  sufficient  to  prove  that  the  prisoner  is  the  person  who  underwent  the  sentence 
mentioned  in  the  certificate :  e.  y.,  by  the  gaoler,  who  received  him  into  his  custody 
under  such  sentence,  without  producing  any  witness  who  was  present  at  the  former 
trial.  R.  v.  Crofts,  9  C.  &  P.  219  :  38  E.  C  L.  R. ;  R.  v.  Ling,  1  F.  &  F.  77,  ace. 

The  record  of  conviction,  however,  must  be  proved  by  a  certificate,  as  above  men- 
tioned ;  neither  the  production  of  the  calendar  of  the  witnesses,  signed  by  the  clerk  of 
assizes,  and  by  him  delivered  to  the  governor  of  the  prison,  nor  the  evidence  of  a 
person  who  heard  sentence  passed,  is  sufficient.  Per  Maule,  J.,  in  R.  v.  Bourdon,  2 
C.  &  K.  366  :  61  E.  C.  L.  K. 

Any  number  of  previous  convictions  may  be  alleged  in  the  same  indictment,  and, 
if  necessary,  proved  against  the  prisoner.  R.  v.  Clark,  Dears.  C.  C.  198 ;  S.  C.  22 
L.  J.  M.  C.  135. 

Writ  of  errnf.~\  A  writ  of  error  lies  from  all  inferior  criminal  jurisdictions  to  the 
Queen's  Bench  for  mistakes  appearing  in  the  judgtnent  or  other  parts  of  the  record. 
4  Bl.  Conuu.  391.  There  were  formerly  many  objections  which  were  matter  of  error, 
but  which  now,  by  the  14  &  15  Vict.  c.  100,  s.  25,  supra,  p.  192,  must  be  taken  by 
demurrer  or  motion  to  quash  the  indictment,  and  not  afterwards.  It  has  been  held 
[*214]  that  error  will  lie  in  the  following  cases:  Where  the  oath  *upon  which  perjury 
is  assigned  does  not  appear  to  have  been  taken  in  a  judicial  proceeding :  R.  v.  Over- 
ton, 4  Q.  B.  90  :  45  E.  C.  L.  R. ;  or  the  court  has  not  competent  authority  to  admin- 
ister the  oath.  R  v.  Ilallett,  2  Den.  C.  C.  2o7;  R.  v.  Chapman,  1  Den.  C.  C.  432  ; 
Lavey  v.  Beg.,  2  Don.  C.  C.  504.  So  if,  in  an  indictment  for  libel,  the  words  do  not 
appear  to  be  libellous:  R.  v.  Perry,  1  Lord  Raym.  168;  or  if  on  an  indictment  for 
obtaining  money  by  false  pretences  it  is  not  shown  what  the  false  pretences  were.  R. 
v.  Mason,  2  T.  R.  581;  Holloway  v.  Reg.,  2  Den.  C.  C.  296.  If,  in  an  indictment 
for  burglary,  it  appears  from  the  indictment  that  the  prisoner  broke  and  entered  the 
dwelling-house,  with  intent  to  commit  a  trespass  or  misdemeanor,  and  not  a  felony, 
error  would  lie.  R.  v.  Powell,  2  Den.  C.  C.  403.    These  and  other  cases  are  collected 
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in  Arch.  Cr.  Law,  13th  ed.,  p.  161.  In  what  cases  error  will  lie  for  improperly  al- 
lowing or  disallowing  challenges,  is  somewhat  doubtful.  See  Mansell  v.  Reg.,  Dears. 
&  B.  C.  C.  375,  supra,  214.  If  a  verdict  of  the  jury  were  returned  during  the  ab- 
sence of  one  of  the  jurors,  it  would  be  a  matter  of  error. 

It  is  in  all  cases  necessary,  before  suing  out  the  writ  of  error,  to  obtain  the  fiat  of 
the  attorney-general;  but  in  cases  of  misdemeanor,  on  probable  cause  being  shown, 
this  fiat  is  understood  to  be  granted  as  of  course  :  Ex  parte  Newton,  4  E.  &  B.  869  ; 
82  E.  C.  L  R. ;  4  Bl.  Comm.  391 ;  and  it  is  not  generally  refused,  if  reasonable 
ground  of  error  be  shown  to  exist  in  other  cases.  But  it  is  entirely  in  the  discretion 
of  the  attorney-general  whether  or  not  he  will  grant  it;  the  court  will  not  control 
him.  Ex  parte  Newton,  svpra  ;  R.  v.  Lees,  1  El.  B.  &  El.  828  :  96  E.  C.  L.  R. 

By  the  8  &  9  Vict.  e.  68,  amended  by  the  9  &  10  Vict,  and  16  &  17  Vict.  c.  32, 
where  judgment  shall  have  been  given  for  a  misdemeanor,  and  the  defendant  shall 
have  obtained  a  writ  of  error  to  reverse  it,  execution  thsreon  shall  be  stayed,  and  the 
defendant  discharged  from  custody,  upon  his  entering  into  the  recognizances,  with 
sureties,  required  by  those  acts. 

As  to  the  practice  of  delivering  and  form  of  paper-books,  see  Reg.  Gen.  E.  T.  16 
Vict.,  1.  E.  &  B.  693  :  72  E.  C.  L.  R. 

In  capital  cases  the  prisoner  must  appear  in  person  to  assign  errors.  Corn.  Cr.  Pr. 
102  ;   Holloway  v.  Reg.,  supra. 

When  the  judgment  is  reversed  upon  a  writ  of  error  in  any  criminal  case,  the 
court  of  error  may,  by  the  provisions  of  the  11  &  12  Vict.  c.  78,  s.  5,  supra,  p.  206, 
pronounce  the  proper  judgment  itself,  or  remit  the  record  back  to  the  inferior  court, 
in  order  that  that  court  may  do  so.  If  the  judgment  be  affirmed,  then  by  the  16  & 
17  Vict.  c.  32,  s.  4,  the  court  of  error  may  order  the  defendant,  if  present,  to  be 
committed  to  the  queen's  prison.  By  s.  5,  any  judge  may,  if  necessary,  within  four 
days,  issue  a  warrant  for  his  apprehension. 

The  Court  of  Q.  B.  has  power  to  set  aside  a  writ  of  error  sued  out  for  purposes  of 
collusion.  R.  v.  AUeyne,  Dears.  C.  C.  505. 

Bill  of  exceptions.]  In  the  case  of  R.  v.  Alleyne,  an  indictment  for  obtaining 
money  by  false  pretences.  Lord  Campbell,  C.  J.,  after  hearing  an  argument  at  cham- 
bers, sealed  a  bill  of  exceptions  to  the  admissibility  of  certain  documents  in  evidence  : 
Arch.  Cr.  Law,  13th  ed.,  p.  145 ;  but  in  R.  v.  Esdaile,  1  F.  &  P.  213,  228,  a  prose- 
cution for  conspiring  to  defraud,  the  same  learned  judge,  on  a  bill  of  exceptions  to 
the  evidence  being  tendered,  said,  "  A  bill  of  exceptions  cannot  be  tendered  in  a 
criminal  case.  I  once  thought  otherwise,  but  I  have  *fully  considered  the  [*215] 
subject,  and  am  satisfied  that  it  cannot  be."  It  seems,  at  any  rate,  formerly  to  have 
been  thought  that  a  bill  of  exceptions  might  be  tendered  to  the  ruling  of  a  judge  in 
improperly  disallowing  a  challenge.  See  p.  214. 

New  trial.']  There  can  be  no  new  trial  in  cases  of  felony  whether  the  defendant 
be  convicted  or  acquitted.  Ex  parte  Edulgee  Byramjee,  11  Jur.  855.  In  R.  v. 
Scaife,  17  Q.  B.  238  :  79  E.  C.  L.  R.,  where  a  conviction  for  felony  was  removed 
into  the  Court  of  Queen's  Bench,  a  new  trial  was  moved  for  on  the  ground  of  the  im- 
proper reception  of  depositions  in  evidence,  and  was  granted  ;  but  it  is  said  that  that 
case  was  without  precedent,  and  it  has  not  been  followed. 

In  case  of  a  conviction  for  misdemeanor  a  new  trial  may  be  granted  at  the  instance 
of  the  defendant,  where  the  justice  of  the  case  requires  it :  R.  v.  Mawbey,  6  T.  R. 
638  ;  though  inferior  jurisdictions  cannot  grant  a  new  trial  upon  the  merits,  but  only 
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for  an  irregularity.  (See  the  cases  collected  on  this  point  in  note  (b)  to  R.  v.  Inhab. 
of  Oxford,  13  p]ast,  416.)  A  new  trial  will  be  granted  on  the  ground  of  surprise. 
R.  V.  Whitehouse,  Dears.  C.  C  R.  1.  It  must  be  moved  within  the  first  four  days 
of  term.  R.  v.  Newman,  1  El.  &  Bl.  268;  22  L.  J.  Q  B.  156.  Where  several  de- 
fendants are  tried  at  the  same  time  for  a  misdemeanor,  and  some  are  acquitted  and 
others  convicted,  the  court  may  grant  a  new  trial  as  to  those  convicted,  if  they  think 
the  conviction  improper.  R.  v.  Mawbey,  6  T.  R.  619 ;  R.  v.  Gonipertz,  9  Q.  B. 
824:  58  E.  C.  L.  R.  ;  S.  C.  16  L.  J.  Q.  B.  121.  It  is  a  rule  that  all  the  defend- 
ants convicted  upon  an  indictment  for  a  misdemeanor  must  be  present  in  court  when 
a  motion  is  made  for  a  new  trial  on  behalf  of  any  of  them,  unless  a  special  ground  be 
laid  for  dispensing  with  their  attendance.  R.  v.  Teal,  11  East,  307  ;  R.  v.  Askew, 
3  M.  &  S.  9.  In  R.  v.  Cauldwell,  2  Den.  C.  C.  R.  372  (n),  S.  C.  21  L.  J.  M.  C. 
48,  the  defendant  had  been  convicted  of  perjury,  and  sentenced  to  seven  years'  trans- 
portation. On  application  on  his  behalf  being  made  for  a  new  trial,  Campbell,  C.  J., 
inquired  whether  the  defendant  was  present  or  in  custody;  and  being  answered  in 
the  negative,  the  court  refused  to  hear  the  motion,  the  chief  justice  saying,  "  I  have 
always  considered  it  to  be  a  hardship,  where  there  are  several  defendants  who  have 
been  found  guilty  on  an  indictment,  not  to  allow  one  of  them  to  move  for  a  new  trial, 
unless  all  the  other  defendants  are  present  when  the  motion  is  made.  But  there  can 
be  no  such  hardship  when  there  is  but  one  defendant.  In  this  case  peculiarly,  the 
defendant  ought  to  be  in  court.  Sentence  has  been  passed,  which  he  has  hitherto 
evaded  ;  and  the  court  will  not  permit  him  to  make  the  experiment  of  obtaining  a 
new  trial,  without  coming  into  court  to  abide  the  consequences  in  case  we  should  re- 
fuse the  rule."  Where  the  defendant  is  liable  to  a  fine  only,  it  is  not  necessary  that 
he  should  be  present  in  court.  R.  v.  Parkinson,  2  Den.  C.  C.  R.  459  ;  S.  C.  21  L.  J. 
M.  C.  48  (n). 

No  new  trial  can  be  had  when  the  defendant  is  acquitted,  although  the  acquittal 
was  founded  on  the  misdirection  of  the  judge  :  R.  v.  Jacob,  1  Stark.  N.  P.  516  :  2 
E.  C.  L.  R. ;  R.  v.  Sutton,  5  B.  &  Ad.  52  :  27  E.  C.  L.  R. ;  or  where  a  verdict  is 
found  for  a  defendant  on  a  plea  of  autrefois  acquit,  although  that  raises  a  collateral 
issue  which  may  have  been  found  in  favor  of  the  defendant  on  insufficient  evidence. 
R.  V.  Lea,  2  Moo.  C.  0.  R.  9 ;  7  0.  &  P.  836  :  32  E.  C.  L.  R.,  S.  C. ;  2  Russ.  by 
Grea.  726.  In  R.  v.  Russell,  3  E.  &  B.'942  :  77  E.  C.  L.  R. ;  S.  C.  23  L.  J.  M. 
[*216]  0.  173,  Coleridge,  J.,  *was  of  opinion  that  whenever  the  substance  of  a  crimi- 
nal proceeding  is  civil,  a  new  trial  may  be  granted  after  a  verdict  for  the  defendant, 
on  the  ground  either  of  misdirection  or  of  the  verdict  being  against  the  evidence  ; 
but  Campbell,  C  J.,  and  Cronipton,  J.,  considered  that  the  practice  as  to  granting  a 
new  trial  in  a  criminal  case,  after  a  verdict  for  the  defendant,  did  not  extend  to  the 
case  where  the  defendant,  if  found  guilty,  might  suffer  fine  and  imprisonment ;  and 
they  therefore  held,  that  where  an  indictment  charged  the  defendant  with  erecting 
an  obstruction  to  the  navigation  of  the  Menai  Straits,  and  the  right  to  an  oyster- 
fishery  was  in  que.stion,  the  court  ought  not  to  grant  a  new  trial  after  a  verdict  for 
the  defendant.  R  v.  Johnson,  29  L  J.  M-.  C.  106,  ace. 

Conrt  of  Criminal  Appeal.']  Formerly,  where  any  objection  was  taken  on  the 
part  of  the  prisoner,  during  the  course  of  the  trial,  which  the  judge  considered  well 
founded,  it  was  usual  to  defer  giving  judgment  till  the  next  assizes,  and  in  the  mean- 
time take  the  advice  of  the  judges.  But  this  was  a  mere  extrajudicial  proceeding,  to 
satisfy  the  conscience  of  the  presiding  judge.  Now,  however,  by  the  11  &  12  Vict.  o. 
78,  it  is  enacted,  by  s.  1,  "that  when  any  person  shall  have  been  convicted  of  any 
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treason,  felony,  or  misdemeanor  before  any  court  of  oyer  and  terminer  or  gaol  de- 
livery, or  court  of  quarter  sessions,  the  judge,  or  commissioner,  or  justice  of  the  peace 
before  whom  the  case  shall  have  been  tried,  may,  in  his  or  their  discretion,  reserve 
any  question  of  law  which  may  have  arisen  on  the  trial  for  the  consideration  of  the 
justices  of  either  bench  and  barons  of  the  exchequer,  and  therefore  shall  have  au- 
thority to  respite  execution  of  the  judgment  on  such  conviction,  or  postpone  the 
judgment  until  such  question  shall  have  been  considered  and  decided,  as  he  or  they 
may  think  lit;  and  in  either  case  the  court  in  its  discretion  shall  commit  the  person 
convicted  to  prison,  or  shall  take  a  recognizance  of  bail,  with  one  or  two  sufficient 
sureties,  and  in  such  sum  as  the  court  shall  think  fit,  conditioned  to  appear  at  such 
time  or  times  as  the  court  shall  direct,  and  receive  judgment,  or  to  render  himself  in 
execution,  as  the  case  may  be."  ' 

By  s.  2,  "  That  the  judge,  or  commissioner,  or  court  of  quarter  sessions,  shall 
thereupon  state,  in  a  case  signed  in  the  manner  now  usual,  the  question  or  questions 
of  law  which  shall  have  been  so  reserved,  with  the  special  circumstances  upon  which 
the  same  shall  have  arisen  ;  and  such  case  shall  be  transmitted  to  the  said  justices 
and  barons ;  and  the  said  justices  and  barons  shall  thereupon  have  full  power  and 
authority  to  hear  and  finally  determine  the  said  question  or  questions,  and  thereupon 
reverse,  affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the  indict- 
ment or  inquisition  on  the  trial  whereof  such  question  or  questions  have  arisen,  or 
to  avoid  such  judgment,  and  to  order  an  entry  to  be  made  on  the  record,  that  in  the 
judgment  of  the  said  justices  and  barons  the  party  convicted  ought  not  to  have  been 
convicted,  or  to  arrest  the  judgment  or  order  judgment  to  be  given  thereon  at  some 
other  session  of  oyer  and  terminer  or  gaol  delivery,  or  other  sessions  of  the  peace,  if 
no  judgment  shall  have  been  before  that  time  given,  as  they  shall  be  advised,  or  to 
make  such  other  order  as  justice  may  require ;  and  such  judgment  and  order,  if  any, 
of  the  said  justices  and  barons  shall  be  certified  under  the  band  of  the  presiding 
chief  justice  or  chief  baron  to  the  clerk  of  assize  or  bis  deputy,  or  the  clerk  of  the 
peace  or  his  *deputy,  as  the  case  may  be,  who  shall  enter  the  same  on  the  [*217] 
original  record  in  proper  form  ;  and  a  certificate  of  such  entry  under  the  hand  of  the 
clerk  of  assize  or  his  deputy,  or  the  clerk  of  the  peace  or  his  deputy,  as  the  case  may 
be,  in  the  form,  as  near  as  may  be,  or  to  the  effect  mentioned  in  the  schedule  annexed 
to  this  act,  with  the  necessary  alterations  to  adapt  it  to  the  circumstances  of  the  case, 
shall  be  delivered  or  transmitted  by  him  to  the  sheriff  or  gaoler  in  whose  custody  the 
person  convicted  shall  be;  and  the  said  certificate  shall  be  a  sufficient  warrant  to  such 
sheriff  or  gaoler,  and  all  other  persons  for  the  execution  of  the  judgment,  as  the  same 
shall  be  so  certified  to  have  been  affirmed  or  amended,  and  execution  shall  be  there- 
upon executed  on  such  judgment,  and  for  the  discharge  of  the  person  convicted  from 
further  imprisonment,  if  the  judgment  shall  be  reversed,  avoided,  or  arrested,  and  in 
that  case  such  sheriff  or  gaoler  shall  forthwith  discharge,  and  also  the  next  court  of 
oyer  and  terminer  and  gaol  delivery,  or  sessions  of  the  peace,  shall  vacate  the  recogni- 
zance of  bail,  if  any;  and  if  the  court  of  oyer  and  terminer  and  gaol  delivery  or  court 
of  quarter  sessions  shall  be  directed  to  give  judgment,  the  said  court  shall  proceed  to 
give  judgment  at  the  next  sessions." 

By  s.  3,  "  That  the  jurisdiction  and  authorities  by  this  act  given  to  the  said  justices 
of  either  bench,  and  barons  of  the  exchequer,  shall  and  may  be  exercised  by  the  said 
justices  and  barons,  or  five  of  them  at  the  least,  of  whom  the  lord  chief  justice  of  the 
Courtof  Queen's  Bench,  the  lord  chief  justice  of  the  Court  uf  Common  Pleas,  and  the 
lord  chief  baron  of  the  Court  of  Exchequer,  or  one  of  such  chiefs,  at  least,  shall  be  part, 
being  met  in  the  exchequer  chamber  or  other  convenient  place  ;  and  the  judgment  or 
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judgments  of  the  said  justices  and  barons  shall  he  delivered  in  open  court,  after  hearing; 
counsel  or  the  parties,  in  case  the  prosecutor  or  the  person  convicted  shall  think  it  lit 
that  the  case  shall  be  argued,  in  like  manner  as  the  judgments  of  the  superior  courts 
of  common  law  at  Westminster  or  Dublin,  as  the  case  may  be,  are  now  delivered." 

By  s.  4,  "  That  the  said  justices  and  barons,  when  a  case  has  been  reserved  for 
their  opinions,  shall  have  power,  if  they  think  fit,  to  cause  the  case  or  certificate  to  be 
sent  back  for  amendment,  and  thereupon  the  same  shall  be  amended  accordingly, 
and  judgment  shall  be  delivered  after  it  shall  have  been  amended." 

The  following  rules  were  promulgated  by  the  Court  of  Criminal' Appeal  on  the 
1st  June,  1850  : 

That  when  any  case  shall  be  transferred  by  a  court  of  oyer  and  terminer  or  gaol 
delivery,  or  court  of  quarter  sessions,  for  the  consideration  of  this  court,  the  original 
case  signed  by  the  judge,  commissioner,  or  chairman  of  sessions  reserving  the  ques- 
tion of  law,  and  seventeen  copies  of  such  case,  one  for  each  judge,  and  one  for  each 
party,  shall  be  delivered  to  the  clerk  of  this  court  at  the  exchequer  chamber  at  West- 
minster, at  least  four  days  before  the  day  appointed  for  the  sitting  of  the  said  court. 

That  every  case  transmitted  for  the  consideration  of  this  court  briefly  state  the 
question  or  questions  of  law  reserved,  and  such  facts  only  as  raise  the  question  or 
questions  submitted  ;  if  the  question  turn  upon  the  indictment,  or  upon  any  count 
thereof,  then  the  case  must  set  forth  the  indictment  or  the  particular  count. 

That  no  case  be  heard  upon  any  demurrer  to  the  pleadings. 
[*218]     That  every  case  state  whether  judgment  on  the  conviction  was  *passed  or 
postponed,  or  the  execution  of  the  judgment  respited,  and  whether  the  person  con- 
victed be  in  prison  or  has  been  discharged  on  recognizance  of  bail  to  appear  to  receive 
judgment,  or  to  render  himself  in  execution. 

That  when  any  case  is  intended  to  be  argued  by  counsel,  or  by  the  parties,  notice 
thereof  be  given  to  the  clerk  of  this  court  at  least  two  days  previously  to  the  sitting 
of  the  said  court. 

That  with  every  case  delivered  to  the  judges  of  the  court  (except  such  cases  as  shall 
be  reserved  by  such  judge)  the  fee  payable  to  the  clerks  of  the  said  judges  shall  not 
exceed  the  fee  payable  on  demurrer  and  other  paper  books,  as  contained  in  the  table 
of  fees  allowed  and  sanctioned  by  the  judges,  pursuant  to  the  statute  1  Vict.  c.  30. 

Upon  this  act  of  Parliament  it  has  been  decided  that  a  recorder  has  power  to  re- 
serve questions  of  law  under  it :  R.  v.  Masters,  1  Den,  C.  C.  332  ;  that  the  court  is 
bound  to  examine  the  validity  of  the  indictment,  though  no  questions  be  reserved 
upon  it :  R.  v.  Webb,  1  Den.  C.  C.  338 ;  S.  C.  18  L.  J.  M.  C.  39  ;  that  a  question 
raised  in  the  court  below  in  arrest  of  judgment,  is  a  question  arising  "  on  the  trial," 
and  therefore  properly  reserved  :  R.  v.  Morton,  1  Den.  C.  C.  398  :  S.  C.  18  L.  J. 
M.  C.  137 ;  but  that  the  court  has  no  jurisdiction  to  hear  a  case  stated  from  the  court 
below  on  a  judgment  given  on  demurrer,  for  the  Court  of  Criminal  Appeal  has  juris- 
diction only  after  a  conviction  on  trial  by  jury :  R.  v.  Faderman,  19  L.  J.  M.  C. 
147;  nor  semhle,  by  Cresswell,  J.,  has  it  power  to  amend  an  indictment,  and  so  make 
the  jury  a  party  to  the  finding.  R.  v.  Harris,  Dears.  C.  C.  347. 

In  R.  v.  Mellor,  Dear.  &  B.  C.  C.  468,  the  prisoner  was  found  guilty  of  murder 
and  sentenced  to  death  ;  the  following  day  it  was  discovered  that  J.  H.  T.  had  been 
called  as  one  of  the  jury  to  try  the  case,  but  that  W.  T.  had,  by  mistake,  answered 
to  that  name  and  had  been  sworn  by  it.  Wightman,  J.,  respited  execution,  and  re- 
served the  point  for  the  consideration  of  the  court ;  seven  judges  out  of  fourteen  who 
were  present  held  that  this  was  not  a  question  of  law  arising  at  the  trial  over  which 
the  court  had  jurisdiction.   See  supra,  p.  200. 
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The  statute  was  held  to  apply  to  points  of  law  arising  upon  a  trial  under  a 
special  commission  appointed  under  the  repealed  statute.  9  Geo.  4,  c.  31,  s.  7 ;  R.  v. 
Bernard,  1  F.  &  F.  241. 

With  respect  to  the  practice  of  the  court,  cases  reserved  should  be  submitted  in  a 
complete  form,  and  the  court  will  generally  refuse  to  send  back  a  case  for  amend- 
ment :  R.  V.  Holloway,  1  Den.  C.  C.  370 ;  S.  C.  18  L.  J.  M.  C.  61 ;  the  court  will 
look  at  the  indictment  for  the  purpose  of  assisting  their  judgment,  although  it  be  not 
set  out  in  the  case:  R.  v.  Williams,  2  Den.  C.  C.  61 ;  S.  C.  20  L.  J.  M.  C  106; 
but  they  will  not  consider  an  objection  which  has  not  been  reserved,  even  though  it 
be  fairly  deducible  from  the  case  itself,  nor  will  they  go  into  any  matter  of  evidence 
which  occurred  at  the  trial,  if  it  is  not  stated  in  the  case.  R.  v.  Smith,  Temp.  &  M. 
214  ;  S.  C.  14  Jur.  92.  Where  there  are  two  judges  of  assize,  and  the  one  of  them 
who  tries  a  criminal  case  reserves  a  point  for  the  consideration  of  the  Court  of  Crim- 
inal Appeal,  but  dies  before  the  case  is  stated,  the  other  judge  may  state  and  sign  the 
case.  R.  v.  Featherstone,  Dears.  C.  C.  369;  S.  C.  28  L.  J.  M.  C.  127.  The  Court 
of  Criminal  Appeal  has  no  power  to  order  the  costs  of  the  prosecution  *incurred  [*219] 
by  the  case  being  reserved.  R.  v.  Dolan,  Dears.  C.  C.  445  ;  S.  C.  24  L.  J.  M.  C. 
59 ;  R.  v.  Hornsea,  Dears.  C.  C.  291.  But  in  R.  v.  Cluderoy,  3  C.  &  K.  205,  Wil- 
liams, J.,  held  that  he  had  power,  under  the  7  Geo.  4,  c.  64,  s.  22,  infra,  to  allow 
the  costs  of  the  prosecution  in  such  a  case  reserved.  In  R.  v.  Lewis,  1  Dear. 
&  B.  C.  C.  227,  this  was  confirmed,  and  Cockburn,  C.  J.,  said,  "  We  think  it  would 
be  convenient  that  the  officer  of  this  court  should  examine  into  costs  incurred  in  this 
court ;  and  although  his  certificate  cannot,  in  law,  bind  the  taxing  officer  below,  yet 
we  have  no  doubt  those  officers  will  accept  and  consider  as  binding  the  certificate  of 
the  experienced  officer  of  this  court." 

The  invariable  practice  of  this  court  is  for  the  defendant's  counsel  to  begin.  R.  v- 
Gate  Fulford,  Dear.  &  B.  C.  C.  94. 

Costs  in  cases  of  felony,  "l  At  common  law  there  was  no  provision  for  the  payment 
of  costs  in  criminal  cases.  By  the  27  Geo.  2,  c.  3,  the  18  Geo.  3,  c.  19,  and  the  58 
Geo.  3,  c.  70,  provision  was  made  for  this  purpose  in  cases  of  felony.  By  the  7  Geo. 
4,  c.  64,  the  above  statutes  are  repealed ;  and  by  s.  22  the  following  provision  is 
substituted,  which  provides  equally  for  the  payment  of  costs  in  all  cases  of  felony: 
"  The  court  before  which  any  person  shall  be  prosecuted  or  tried  for  any  felony  is 
hereby  authorized  and  empowered,  at  the  request  of  the  prosecutor,  or  of  any  othsr 
person  who  shall  appear  on  recognizance  or  subpoena  to  prosecute  or  give  evidence 
against  any  person  accused  of  any  felony,  to  order  payment  unto  the  prosecutor  of 
the  costs  and  expenses  which  such  prosecutor  shall  incur  in  preferring  the  indict- 
ment, and  also  payment  to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such 
sums  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such 
prosecutor  and  witness  for  the  expenses  they  shall  severally  have  incurred  in  attending 
before  the  examining  magistrate  or  magistrates,  and  the  grand  jury,  and  in  otherwise 
carrying  on  such  prosecution;  and  also  to  compensate  them  for  their  trouble  and  loss 
of  time  therein  ;  and  although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful 
for  the  court,  where  any  person  shall,  in  the  opinion  of  the  court,  honci  fide  have 
attended  the  court  in  obedience  to  any  such  recognizance  or  subpoena,  to  order  pay- 
ment unto  such  person  of  such  sum  of  money  as  to  the  court  shall  seem  reasonable 
and  sufficient  to  reimburse  such  person  for  the  expenses  which  he  or  she  shall  bona 
fide  have  incurred,  by  reason  of  attending  before  the  examining  magistrate  or  magis- 
trates, and  by  reason  of  such  recognizance  or  subpoena,  and  also  to  compensate  such 
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pe.rsonfor  trouble  and  loss  of  time,  and  the  amount  of  expenses  of  attending  before 
the  examining  magistrate  or  magistrates,  and  the  compensation  for  trouble  and  loss 
of  time  therein  shall  be  ascertained  by  the  certificate  of  such  magistrate  or  magis- 
trates granted  before  the  trial  or  attendance  in  court,  if  such  magistrate  or  magis- 
trates shall  think  fit  to  grant  the  same ;  and  the  amount  of  all  the  other  expenses 
and  compensation  shall  be  ascertained  by  the  proper  officer  of  the  court,  subject  never- 
theless to  the  regulations  to  be  established  in  the  manner  hereinafter  mentioned." 

By  the  7  &  8  Vict.  c.  2,  s.  1,  the  same  power  of  ordering  payment  of  costs  as  is 
given  by  the  7  &  8  Geo.  4,  c.  64,  is  given  to  courts  of  oyer  and  terminer  vphen  trying 
offences  committed  on  the  high  seas  by  virtue  of  that  act. 

[*220]  By  the  17  &  18  Vict.  c.  103,  s.  267,  a  similar  power  is  given  with  respect 
to  offences  committed  by  British  seamen,  ashore  or  afloat,  in  places  out  of  her  ma- 
jesty's dominions.  Power  to  order  payment  of  costs  in  all  cases  of  felony  is  given 
to  the  High  Court  of  Admiralty  by  the  7  Geo.  4,  c  64;  see  ss.  22  and  27. 

By  the  19  Vict.  c.  16,  s.  13,  the  expenses  of  a  prosecution  removed  into  the  Cen- 
tral Criminal  Court  under  that  act  may  be  ordered  by  that  court  to  be  paid,  in  the 
same  way  as  if  that  court  were  holden  under  a  commission  of  oyer  and  terminer  and 
general  gaol  delivery  for  the  county  or  place  in  which  the  indictment  was  found.  By 
s.  25,  when  the  trial  at  the  Central  Criminal  Court  is  obtained  by  the  crown,  a  sum 
not  exceeding  20Z.  may  be  ordered  by  the  Court  of  Queen's  Bench,  or  by  a  judge  in 
vacation,  to  be  paid  by  the  Treasury  to  the  person  charged  with  the  oflfence,  to  defray 
the  charges  and  expenses  of  the  attendance  of  his  witnesses.  By  s.  26  the  Central 
Criminal  Court  may  order  reimbursement  to  be  made  to  any  person  tried  before  that 
court  under  the  provisions  of  the  act,  and  who  shall  be  acquitted,  "of  such  sum  as 
shall  appear  to  them  to  have  been  properly  expended  for  such  removal  of  the  trial  of 
such  person." 

It  has  been  much  doubted  whether  under  the  7  Geo.  4,  c.  64,  s.  22,  upon  which 
most  of  the  other  statutes  depend,  any  costs  can  be  awarded  to  a  prosecutor  or  wit- 
ness who  has  not  been  bound  over  or  subpoenaed.  Where,  however,  the  prisoner 
had  been  apprehended  under  a  bench  warrant,  and  neither  the  prosecutor  nor  any  of 
the  witnesses  were  under  recognizance  to  prosecute  or  to  give  evidence,  and  only  one  of 
the  latter  had  been  subpoenaed,  Parke,  B.,  at  first  thought  he  could  only  grant  the 
costs  of  the  witness  who  had  been  subpoenaed  ;  but  on  the  following  day  his  lordship 
said  that  on  comparing  the  words  of  the  7  Geo.  4,  c.  64,  s.  22,  relating  to  felonies, 
with  those  of  the  subsequent  section,  relating  to  misdemeanors  (s.  23),  it  appeared 
to  him  that  the  court  had  authority  in  prosecutions  for  felony  to  award  the  prosecutor 
his  costs,  even  although  he  was  not  under  any  recognizance;  and  his  lordship  accord- 
ingly granted  the  costs  of  the  prosecution  generally,  including  those  of  the  witnesses. 
R.  V.  Butterwick,  2  Moo.  &  R.  196.  But  a  person  not  bound  over,  and  who  is  not  the 
prosecutor,  but  who  assists  in  getting  up  a  prosecution,  is  not  entitled  to  any  costs. 
R.  V.  Cook,  1  F.  &  F.  389 ;  R.  v.  Yates,  7  Cox,  Cr.  Ca.  361. 

It  seems  that  in  general  no  costs  will  be  allowed  before  the  trial  has  taken  place ; 
as  when  it  is  postponed.  R.  v.  Hunter,  3  C.  &  P.  591.  However,  in  a  case  of  mur- 
der, which  was  postponed  until  the  following  assizes,  on  the  application  of  the  prisoner, 
and  in  which  the  costs  of  the  prosecution  were  very  heavy,  Alderson,  B.,  made  an 
order  for  their  payment.  R.  v.  Bolam,  Newc.  Spr.  Ass.  1839,  MS. 

Costs  in  cases  of  misdemeanor .^  There  is  no  general  provision  for  the  payment  of 
costs  in  cases  of  misdemeanor,  but  in  the  case  of  neaply  every  misdemeanor  of  com- 
mon occurrence  it  is  specially  provided  for.     By  the  7  Geo.  4,  c.  64,  s.  23,  it  is 


PRACTICE.  220 


enacted  that  "  where  any  prosecutor  or  other  person  shall  appear  before  any  court, 
on  recognizance  or  subpoena,  to  prosecute  or  give  evidence  against  any  person  indicted 
for  any  assault  with  intent  to  commit  felony — of  any  attempt  to  commit  felony — of 
any  riot — of  any  misdemeanor  for  receiving  stolen  property,  knowing  the  same  to  have 
been  stolen — of  any  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or  upon 
*any  person  acting  in  aid  of  such  officer,  or  of  any  neglect  or  breach  of  duty  [*2*21] 
as  a  peace  officer — of  any  assault  committed  in  pursuance  of  any  conspiracy  to  raise 
the  rate  of  wages — of  knowingly  and  designedly  obtaining  any  property  by  false 
pretences — of  wilful  and  indecent  exposure  of  the  person — of  wilful  and  corrupt 
perjury,  or  of  subornation  of  perjury — every  such  court  is  hereby  authorized  and 
empowered  to  order  payment  of  the  costs  and  expenses  of  the  prosecutor  and  wit- 
nesses for  the  prosecution,  together  with  a  compensation  for  their  trouble  and  loss  of 
time,  in  the  same  manner  as  courts  are  hereinbefore  authorized  and  empowered  to 
order  the  same  in  oases  of  felony ;  and  although  no  bill  of  indictment  be  preferred, 
it  shall  still  be  lawful  for  the  court,  where  any  person  shall  have,  hma  fide,  attended 
the  court  in  obedience  to  any  such  recognizance,  to  order  payment  of  the  expenses  of 
such  person,  together  with  a  compensation  for  his  or  her  trouble  and  loss  of  time,  in 
the  same  manner  as  in  cases  of  felony." 

By  the  7  Wm.  4  and  1  Vict.  c.  44,  the  same  power  of  granting  costs  as  is  confer- 
red by  the  7  Geo.  4,  c.  64,  in  cases  of  misdemeanor  there  specified,  is  granted  to  the 
court  in  prosecutions  for  endeavoring  to  conceal  the  birth  of  a  child. 

By  the  14  &  15  Vict.  c.  55,  s.  2,  the  power  of  courts  to  allow  expenses  of  prosecu- 
tions is  extended  to  the  following  misdemeanors,  namely,  "unlawfully  and  carnally 
knowing  and  abusing  any  girl  being  above  the  age  of  ten  years  and  under  the  age  of 
twelve  years — unlawfully  taking  or  causing  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her — conspiring 
to  charge  any  person  with  any  felony,  or  to  indict  any  person  of  any  felony — conspir- 
ing to  commit  any  felony." 

By  the  14  &  15  Vict.  c.  55,  s.  3,  in  every  case  of  assault  brought  before  justices 
for  summary  decision,  "in  which  the  justices  shall  be  of  opinion  that  the  same  is  a 
fit  subject  for  prosecution  by  indictment,  and  shall  thereupon  bind  the  complainant 
and  witnesses  in  recognizance  to  prosecute  and  give  evidence  at  the  assizes  or  ses- 
sions of  the  peace,  every  such  court  is  hereby  authorized  and  empowered  at  its  discre- 
tion to  order  payment  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  so 
appearing  before  such  court  under  such  recognisance,  together  with  compensation  for 
their  trouble  and  loss  of  time,  in  the  same  manner  as  courts  are  authorized  and  em- 
powered to  order  the  same  in  cases  of  felony." 

By  the  24  &  25  Vict,  c,  100,  s.  74,  "where  any  person  shall  be  convicted  on  any 
indictment  of  any  assault,  whether  with  or  without  battery  and  wounding,  or  either 
of  them,  such  person  may,  if  the  court  think  fit,  in  addition  to  any  sentence  which 
the  court  may  deem  proper  for  the  offence,  be  adjudged  to  pay  to  the  prosecutor  his 
actual  and  necessary  costs  and  expenses  of  the  prosecution,  and  such  moderate  allow- 
ance for  the  loss  of  time  as  the  court  shall  by  affidavit  or  other  inquiry  and  examina- 
tion ascertain  to  be  reasonable;  and,  unless  the  sum  so  awarded  shall  be  sooner  paid, 
the  offender  shall  be  imprisoned  for  any  term  the  court  shall  award,  not  exceeding 
three  months,  in  addition  to  the  term  of  imprisonment  (if  any)  to  which  the  offender 
may  be  sentenced  for  the  offence."  By  s.  75,  "the  court  may,  by  warrant  under 
hand  and  seal,  order  such  sum  as  shall  be  so  awarded  to  be  levied  by  distress  and  sale 
of  goods  and  chattels  *of  the  offender,  and  paid  to  the  prosecutor,  and  that  [*"222] 
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the  surplus,  if  any,  arising  from  such  sale  shall  be  paid  to  the  owner;  and  in  ease 
such  sum  shall  be  so  levied,  the  imprisonment  awarded  until  payment  of  such  sum 
shall  thereupon  cease." 

By  the  24  &  25  Vict.  c.  100  (offences  against  the  person  act),  s.  77,  "the  court 
before  whdm  any  misdemeanor  indictable  under  the  provisions  of  this  act  shall  be 
prosecuted  and  tried,  may  allow  the  costs  of  the  prosecution  in  the  same  manner  as 
in  cases  of  felony,  and  every  order  for  the  payment  of  such  costs  shall  be  made  out 
and  the  sum  of  money  mentioned  therein  paid  and  repaid  upon  the  same  terms  and 
in  the  same  manner  in  all  respects  as  in  cases  of  felony." 

It  will  be  seen,  therefore,  that  the  case  of  a  prosecution  for  common  assault  stands 
in  this  position  :  that  the  costs  can  only  be  ordered  to  be  paid  where  the  case  comes 
within  the  provision  of  the  14  &  15  Vict.  c.  55,  s.  3,  as  it  is  not  a  "  misdemeanor 
indictable  under  the  provisions"  of  the  24  &  25  Vict.  c.  100.  See  Greave's  Criminal 
Acts  of  24  &  25  Vict.  p.  68. 

By  the  24  &  25  Vict.  c.  96  (the  larceny  and  kindred  offences  act),  s.  121,  a 
similar  provision  to  the  24  &  25  Vict.  c.  lUO,  s.  77,  is  made  with  respect  to  indict- 
able misdemeanors  against  that  act. 

By  the  24  &  25  Vict.  c.  97  (the  malicious  injuries  to  property  act),  s.  77,  a  similar 
provision  is  made  with  respect  to  indictable  misdemeanors  against  that  act. 

By  the  24  &  25  Vict.  c.  98  (the  forgery  act),  s.  54,  a  similar  provision  is  made 
with  respect  to  indictable  misdemeanors  against  that  act. 

By  the  24  &  25  Vict.  c.  99  (offences  relating  to  the  coin),  s.  42,  in  all  prosecutions 
for  any  offence  against  this  act  in  England,  which  shall  be  conducted  under  the  direc- 
tion of  the  solicitors  of  her  majesty's  treasury,  the  court  before  which  such  offence 
shall  be  prosecuted  or  tried  shall  allow  the  expenses  of  the  prosecution  in  all  respects 
as  in  cases  of  felony;  and  in  all  prosecutions  for  any  such  offence  in  England,  which 
shall  not  be  so  conducted,  it  shall  be  lawful  for  such  court,  in  case  a  conviction  shall 
take  place,  but  not  otherwise,  to  allow  the  expenses  of  the  prosecution  in  like  manner; 
and  every  order  for  the  payment  of  such  costs  shall  be  made  out  and  the  sum  of 
money  mentioned  therein  paid  and  repaid  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony. 

As  to  the  point  of  costs  in  prosecutions  under  the  bankruptcy  act,  see  24  &  25 
Vict.  c.  134,  s.  223. 

The  payment  of, expenses  of  prosecutions  for  misdemeanors  removed  into  the  Central 
Criminal  Court  under  the  19  Vict.  c.  16,  are  provided  for  by  s.  13  of  that  act;  supra, 
p.  220;  see  also  ss.  25  and  26,  ib. 

By  the  7  &  8  Vict.  c.  2,  s.  1,  which  empowers  courts  of  oyer  and  terminer  to  try 
offences  committed  on  the  high  seas,  power  is  given  to  those  courts  "  to  order  the 
payment  of  the  costs  and  expenses  of  the  prosecution  of  such  offences  in  the  manner 
prescribed  by  the  7  Geo.  4,  c.  64."  It  might  be  a  question  how  far  the  costs  of  mis- 
demeanor not  included  within  the  7  Geo.  4,  c.  64,  but  of  which  the  costs  are  made 
payable  by  subsequent  acts,  can  be  directed  to  be  paid  by  virtue  of  the  7  &  8  Vict, 
c.  2,  s.  1. 

By  the  17  &  18  Vict.  c.  104,  s.  267,  the  costs  of  prosecutions  against  British  sea- 
men for  offences  committed  ashore  or  afloat  in  places  out  of  her  majesty's  dominions 
[*223]  may  be  ordered  to  be  paid  "as  in  the  case  *of  costs  and  expenses  of  prosecu- 
tions for  offences  committed  within  the  jurisdiction  of  the  admiralty  of  England." 
See  the  next  provision. 

By  the  7  Geo.  4,  c.  64,  s.  27,  it  is  provided  that  it  shall  be  lawful  for  the  judge 
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of  the  Court  of  Admiralty  to  order  the  payment  of  costs  in  every  case  of  misdemeanor 
of  the  denominations  thereinbefore  enumerated  (see  s.  22,  supra'). 

The  costs  in  prosecutions  relating  to  highways  are,  in  some  respects,  assimilated  to 
civil  cases,  the  prosecutor  being:  compelled,  in  vexatious  indictments,  to  pay  costs  to 
the  defendant.  5  &  6  Wm.  4,  c.  50,  s.  98.  The  provisions  are  somewhat  compli- 
cated, and  are  too  long  for  insertion  in  this  place.  8ee  Shelford  on  Highways,  pp. 
93,  158. 

In  misdemeanors,  the  expenses  of  witnesses  who  have  not  been  subpoenaed  cannot 
be  allowed.  R.  v.  Dunn,  1  C.  &  K.  738.  And  it  is  very  doubtful  indeed  whether 
the  costs  of  a  prosecutor,  not  bound  over  to  prosecute,  can  be  granted  :  R.  v.  Jeyes, 
3  A.  &  E.  416;  from  which  it  would  seem  not;  and  see  R.  v.  Butterwick,  svpm,  p. 
220.  But  if  the  prosecutor's  name  be  included  in  a  subpcena,  they  may.  R.  v. 
Sheering,  7  C.  &  P.  440:  32  E.  C.  L.  R. 

In  the  case  of  misdemeanors  not  provided  for  by  statute,  if  the  defendant  submits 
to  a  verdict  on  an  understanding  that  he  shall  not  be  brought  up  for  judgment,  the 
prosecutor  is  not,  without  a  special  agreement,  entitled  to  costs.  R.  v.  Rawson,  9  B. 
&  0.  598. 

As  to  the  payment  of  costs  in  indictments  removed  into  the  Court  of  Queen's 
Bench  by  certiorari,  see  Corner  Cr.  Pr. 

Mode  of  'payment  hy  the  treasurer  of  the  county,  cf^c]  By  the  7  Geo.  4,  c.  64,  s. 
24,  "Every  order  for  payment  to  any  prosecutor  or  other  person  as  aforesaid,  .shall 
be  forthwith  made  out  and  delivered  by  the  proper  officer  of  the  court  unto  such 
prosecutor,  or  other  person,  upon  being  paid  for  the  same  the  sum  of  one  shilling  for 
the  prosecutor,  and  sixpence  for  each  other  person,  and  no  more,  and,  except  in  the 
cases  thereinafter  provided  for,  shall  be  made  upon  the  treasurer  of  the  county, 
riding,  or  division  in  which  the  offence  shall  have  been  committed,  or  shall  be  sup- 
posed to  have  been  committed,  who  is  thereby  authorized  and  required,  upon  the 
sight  of  every  such  order,  forthwith  to  pay  to  the  person  named  therein,  or  to  any 
one  duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the  money  in  such  order 
mentioned,  and  shall  be  allowed  the  same  in  his  accounts." 

The  Central  Criminal  Court  act,  4  &  5  Wm.  4,  c.  36,  enacts  (s.  12)  that,  "it  shall 
be  lawful  for  any  two  of  the  said  justices  and  judges  of  oyer  and  terminer  and  of  gaol 
delivery,  to  order  and  direct  the  costs  and  expenses  of  prosecutors  and  witnesses,  in 
all  cases  where  prosecutors  and  witnesses  may  be  by  law  entitled  thereto,  to  be  paid 
by  the  treasurer  of  the  county  in  which  the  offence  of  any  person  prosecuted  would 
have  been  tried  but  for  this  act ;  and  that  every  such  treasurer  or  some  known  agent 
shall  attend  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery 
during  the  sitting  of  the  court  to  pay  all  such  orders." 

And  with  respect  to  places  which  do  not  contribute  to  the  payment  of  any  county 
rate,  or  which  have  no  fund  applicable  to  similar  purposes,  it  is  enacted  by  the  7 
Geo.  4,  c.  64,  s.  25,  "that  all  sums  directed  to  be  paid  by  virtue  of  this  act,  in 
respect  of  felonies  and  of  *such  misdemeanors  as  aforesaid,  committed,  or  [*224] 
supposed  to  have  been  committed  in  such  liberties,  franchises,  cities,  towns,  and 
places,  shall  be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out  of  any  fund 
applicable  to  similar  purposes  where  there  is  such  a  rate  or  fund,  by  the  treasurer  or 
other  officer  having  the  collection  or  disbursement  of  such  rate  or  fund ;  and  where 
there  is  no  such  rate  or  fund  in  such  liberties,  franchises,  cities,  towns,  and  parishes, 
shall  be  paid  out  of  the  rate  or  fund  for  the  relief  of  the  poor  of  the  parish,  township, 
district,  or  precinct  therein,  where  the  offence  was  committed  or  supposed  to  have 
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been  committed,  by  the  overseers  or  other  officers  having  the  collection  or  disburse- 
ment of  such  last-mentioned  rate  or  fund,  and  the  order  of  the  court  shall  in  every 
such  case  be  directed  to  such  treasurer,  overseers,  or  other  officers,  respectively, 
instead  of  the  treasurer  of  the  county,  riding,  or  division,  as  the  case  may  require." 

Expenses  of  prosecution  for  capital  offences  in  exclusive  jurisdictions.]  By  the 
60  Geo.  3,  c.  14,  s.  8,  "  In  all  cases  of  any  commitment  to  the  county  gaol,  under 
the  authority  of  this  act,  all  the  expenses  to  vphich  the  county  may  be  put  by  reason 
of  such  commitment,  together  with  all  such  expenses  of  the  prosecution  and  witnesses 
as  the  judge  shall  be  pleased  to  allow,  by  virtue  of  any  law  now  in  force,  shall  be  borne 
and  paid  by  the  said  town,  liberty,  soke,  or  place,  within  which  such  offence  shall 
have  been  committed,  in  like  mannner,  and  to  be  raised  by  the  same  means  whereby 
such  expenses  would  have  been  raised  and  paid,  if  the  offender  had  been  prosecuted 
and  tried  within  the  limits  of  such  exclusive  jurisdiction,  and  that  the  judge  or  court 
of  oyer  and  terminer  and  general  gaol  delivery,  shall  have  full  power  and  authority 
to  make  such  order  touching  such  costs  and  expenses  as  such  judge  or  court  shall 
deem  proper,  and  also  to  direct  by  whom  and  in  what  manner  such  expenses  shall  in 
the  first  instance  be  paid  and  borne,  and  in  what  manner  the  same  shall  be  repaid 
and  raised  within  the  limits  of  such  exclusive  jurisdiction,  in  case  there  be  no  trea- 
surer or  other  officer  within  the  same,  who,  by  the  custom  and  usage  uf  such  place, 
ought  to  pay  the  same  in  the  first  instance." 

The  Irish  statutes  relating  to  the  remuneration  of  witnesses  in  cases  of  felony  are 
the  55  Geo.  3,  c.  91,  1  Wm.  4,  c.  57,  and  the  6  &  7  Wm.  4,  c.  116.  See  also 
post,  tit.  Practice. 

Rewards  for  the  apprehension  of  offenders.]  By  the  7  Geo.  4,  c.  64,  s.  28, 
"Where  any  person  shall  appear  to  any  court  of  oyer  and  terminer,  gaol  delivery, 
superior  criminal  court  of  a  county  palatine,  or  court  of  great  sessions,  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged  with  murder,  or  with 
feloniously  and  maliciously  shooting  at,  or  attempting  to  discharge  any  kind  of  loaded 
firearms  at  any  other  person,  or  with  stabbing,  cutting,  or  poisoning,  or  with  adminis- 
tering anything  to  procure  the  miscarriage  of  any  woman,  or  with  rape,  or  with 
burglary,  or  feloniously  housebreaking,  or  with  robbery  on  the  person,  or  with  arson, 
or  with  horse-stealing,  bullock-stealing,  or  sheep-stealing,  or  with  being  accessary 
before  the  fact  to  any  of  the  offences  aforesaid,  or  with  receiving  any  stolen  property, 
knowing  the  same  to  have  been  stolen,  every  such  court  is  hereby  authorized  and 
[*225]  empowered,  in  any  of  the  *cases  aforesaid,  to  order  the  sheriff  of  the  county 
in  which  the  offence  shall  have  been  committed  to  pay  to  the  person  or  persons  who 
shall  appear  to  the  court  to  have  been  active  in  or  towards  the  apprehension  of  any 
person  charged  with  any  of  the  said  offences,  such  sum  or  sums  of  money  as  to  the 
court  shall  seem  reasonable,  and  sufficient  to  compensate  such  person  or  persons  for  his, 
her,  or  their  expenses,  exertions,  and  loss  of  time,  in  or  towards  such  apprehension; 
and  where  any  person  shall  appear  to  any  court  of  sessions  of  the  peace,  to  have  been 
active  in  or  towards  the  apprehension  of  any  party  charged  with  receiving  stolen 
property,  knowing  the  same  to  have  been  stolen,  such  court  shall  have  power  to  order 
compensation  to  such  persons,  in  the  same  manner  as  the  other  courts  hereinbefore 
mentioned  :  provided  always,  that  nothing  herein  contained  shall  prevent  any  of  the 
said  courts  from  also  allowing  to  any  such  persons,  if  prosecutors  or  witnesses,  such 
costs,  expenses,  and  compensation,  as  courts  are  by  this  act  empowered  to  allow  tc 
prosecutors  and  witnesses  respectively."     By  the  14  &  15  Vict.  c.  55,  the  power  ol 
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the  court  of  sessions  in  this  particular  is  extended  to  all  the  offences  mentioned  in  7 
Geo.  4,  c.  64,  s.  28,  "  which  such  sessions  may  have  power  to  try,"  and  "provided 
that  such  compensation  to  any  one  person  shall  not  exceed  the  sum  of  five  pounds, 
and  that  every  order  for  payment  to  any  person  of  such  compensation  be  made  out 
and  delivered  by  the  proper  officer  of  the  court  unto  such  person  without  fee  or  pay- 
ment for  the  same." 

It  was  held  by  Hullock,  B.,  that  the  case  of  sacrilege  was  not  included  in  the  above 
section,  not  coming  within  the  words  burglary  or  housebreaking.  R.  v.  Robinson,  1 
Lewin,  C.  C.  129.  And  on  the  authority  of  this  case,  Bolland,  B.,  refused  a  similar 
application,  though  both  he  and  Park,  J.,  would  otherwise  have  been  disposed  to 
put  a  diiferent  construction  upon  the  statute.  lb.  But  where  a  woman  was  indicted 
for  an  attempt  to  murder  her  child  by  suffocating  it,  Patteson,  J.,  allo\yed  the  con- 
stable his  extra  expenses  in  apprehending  the  prisoner,  being  of  opinion  that  the  case 
was  within  the  spirit  and  intention  of  the  foregoing  clause,  though  not  within  the 
words.  R.  v.  Durkin,  2  Lew.  C.  C.  163.  It  has  been  held,  however,  by  Maule,  J., 
that  a  stealing  from  the  person  is  not  within  the  words,  "robbery  on  the  person  "  R. 
V.  John  Thompson,  York  Spr.  Ass.,  1845,  MS.  Under  the  word  '■  exertions,"  in  the 
above  clause,  Parke,  B  ,  ordered  a  prosecutor  a  gratuity  of  five  pounds  for  his  courage 
in  apprehending  the  prisoner.   R.  v.  Womersly,  2  Lew.  C.  C.  162. 

By  the  stat.  7  Ueo.  4,  c.  64,  s.  29,  "Every  order  for  payment  to  any  person,  in 
respect  to  such  apprehension  as  aforesaid,  shall  be  forthwith  made  out  and  delivered 
by  the  proper  officer  of  the  court  unto  such  person,  upon  being  paid  for  the  same  the 
sum  of  five  shillings,  and  no  more;  and  the  sherifi^  of  the  county  for  the  time  being 
is  hereby  authorized  and  required,  upon  sight  of  such  order,  forthwith  to  pay  to  such 
person,  or  to  any  one  duly  authorized  on  his  or  her  behalf,  the  money  in  such  order 
mentioned;  and  every  such  sherifF  may  immediately  apply  for  repayment  of  the  same 
to  the  commissioners  of  his  majesty's  treasury,  who,  upon  inspecting  such  order,  to- 
gether with  the  acquittance  of  the  person  entitled  to  receive  the  money  thereon,  shall 
forthwith  order  repayment  to  the  sherifi"  of  the  money  so  by  him  paid,  without  any 
fee  or  reward  whatsoever." 

*  Allowance  to  the  widows  and  families  of  persons  killecl  in  endeavoring  to  [*S26] 
apprehend  offenders.'\  By  the  7  Geo.  4,  c.  64,  s.  30,  "If  any  man  shall  happen  to 
be  killed  in  endeavoring  to  apprehend  any  person  who  shall  be  charged  with  any  of 
the  ofi'ences  hereinbefore  last-mentioned  [in  sect.  28],  it  shall  be  lawful  for  the  court 
before  whom  such  person  shall  be  tried  to  order  the  sheriff  of  the  county  to  pay  to 
the  widow  of  the  man  so  killed,  in  case  he  shall  have  been  married,  or  to  his  child 
or  children,  in  case  his  wife  shall  be  dead,  or  to  his  father  or  mother,  in  case  he  shall 
have  left  neither  wife  nor  child,  such  sum  of  money  as  to  the  court,  in  its  discretion, 
shall  seem  meet ;  and  the  order  for  payment  of  such  money  shall  be  made  out  and 
delivered  by  the  proper  officer  of  the  court  unto  the  party  entitled  to  receive  the  same, 
or  unto  some  one  on  his  or  her  behalf,  to  be  named  in  such  order  by  the  direction  of 
the  court,  and  every  such  order  shall  be  paid  by  and  repaid  to  the  sheriff  in  the  man- 
ner hereinbefore  mentioned  "  [in  the  29th  section]. 

The  4  &  5  Wm.  4,  c.  36,  s.  12,  empowers  the  Central  Criminal  Court  to  order  the 
costs  and  expenses  of  prosecutors  and  witnesses,  allowable  under  the  7  Geo.  4,  c.  64, 
to  be  paid  by  the  treasurer  of  the  county  in  which  the  offence  was  committed. 

By  the  5  &  6  Wm.  4,  c.  76,  s.  113,  all  sums  directed  to  be  paid  by  the  foregoing 
enactments  of  the  7  Geo.  4,  c.  64,  in  respect  of  felony  and  such  misdemeanors  as 
therein  mentioned,  committed  in  any  borough  in  which  a  separate  quarter  sessions 
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shall  be  holden,  shall  be  paid  out  of  the  borough  fund,  and  the  order  of  the  court 
shall  in  such  case  be  directed  to  the  treasurer  of  such  borough. 
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14  &  15  Vict.  c.  100,  s.  23.]  In  general  the  offence  must,  on  the  face  of  the  in- 
dictment, appear  to  have  been  committed  within  the  jurisdiction  of  the  court  before 
whom  the  prisoner  is  tried ;  and  if  it  appear  by  the  evidence  that  the  venue  of  the 
offence,  *.  e.,  the  place  where  it  was  committed,  is  not  the  same  as  that  mentioned  in 
the  indictment,  the  variance  unamended  would  be  fatal. 

But  the  strictness  of  this  rule  has  been  modified  in  various  ways,  so  that  of  late 
years  but  little  attention  has  been  paid  to  questions  of  venue ;  this  and  the  number 
of  provisions  scattered  through  various  acts  of  Parliament  relating  to  this  subject 
render  such  questions,  when  they  do  arise,  very  difiScult  of  solution. 

Formerly  it  was  necessary,  in  the  narrative  of  the  offence  itself,  to  show  the  venue; 
now,  by  the  14  &  15  Vict.  c.  100,  s.  23,  it  is  enacted,  that  "it  shall  not  be  necessary 
to  state  any  venue  in  the  body  of  any  indictment;  but  the  county,  city,  or  other  ju- 
risdiction named  in  the  margin  thereof  shall  be  taken  to  be  the  venue  for  all  the  facts 
stated  in  the  body  of  such  indictment :  provided,  that  in  cases  where  local  description 
is  or  hereafter  shall  be. required,  such  local  description  shall  be  given  in  the  body  of 
the  indictment :  and  provided  also,  that  where  an  indictment  for  an  offence  com- 
mitted in  the  county  of  any  city  or  town  corporate,  shall  be  preferred  at  the  assizes 
of  the  adjoining  county,  such  county  of  the  city  or  town  shall  be  deemed  the  venue, 
and  may  either  be  stated  in  the  margin  of  the  indictment,  with  or  without  the  name 
of  the  county  in  which  the  offender  is  to  be  tried,  or  be  stated  in  the  body  of  the  in- 
dictment, by  way  of  venue." 

By  s.  24  of  the  same  act,  no  indictment  for  any  offence  shall  be  held  insufficient 
for  want  of  a  proper  perfect  venue. 

By  a  previous  section  of  the  same  statute,  s.  1,  supra,  p.  193,  power  is  given  to 
[*228]  the  court,  in  any  indictment  for  felony  or  misdemeanor,  to  *au)end  a  variance 
"in  the  name  of  any  county,  riding,  division,  city,  borough,  town  corporate,  parish, 
township,  or  place  mentioned  or  described  in  such  indictment." 

And  by  the  7  Geo.  4,  c.  64,  s..  20,  no  judgment  upon  any  indictment  or  informa- 
tion for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confes- 
sion, default,  or  otherwise,  shall  be  stayed  or  reversed  for  want  of  a  proper  perfect 
venue,  where  the  court  shall  appear  by  the  indictment  to  have  had  jurisdiction  over 
the  offence. 
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The  effest  of  these  provisions  appears  to  be  that  only  two  objections  are  now  of  much 
importance  with  respect  to  the  venue  :  First,  that  on  the  face  of  the  record  it  appears 
that  the  court  has  no  jurisdiction.  Secondly,  that  the  evidence  shows  that  the  court 
has  no  jurisdiction.  And  even  the  first  of  these  objections  may  sometimes  be  got 
over  by  an  exercise  of  the  above  power  of  amendment. 

If  it  appears  upon  the  face  of  the  record  that  the  court  has  no  jurisdiction,  a  con- 
viction cannot  be  sustained  without  amendment,  notwithstanding  that  the  court  really 
had  jurisdiction  to  try  the  offence.  R.  v.  Mitchell,  2  Q.  B.  636 :  42  E.  C.  L.  R. 

Offences  committed  on  the  houndary  of  counties,  or  partly  in  one  county  and  partly 
in,  another. ^  By  the  7  Geo.  4,  c.  64,  s.  12  (repealing  59  Geo.  3,  c.  96),  "where  any 
felony  or  misdemeanor  shall  be  committed  on  the  boundary  or  boundaries  of  two  or 
more  counties,  or  within  the  distance  of  five  hundred  yards  of  any  such  boundary  or 
boundaries,  or  shall  be  begun  in  one  county  and  completed  in  another,  every  such 
felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  determined,  and  pun- 
ished, in  any  of  the  said  counties,  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein."  The  Irish  statute,  9  Geo.  4,  c.  54,  contains  an  exactly 
similar  enactment. 

It  has  been  held,  that  the  section  does  not  extend  to  trials  in  limited  jurisdictions, 
but  only  to  county  trials.  R.  v.  Welsh,  1  Moody,  C.  C.  175.  Nor  does  it  enable  the 
prosecutor  to  lay  the  offence  in  one  county  and  try  it  in  another;  but  only  to  lay  and 
try  it  in  either.  R.  v.  Mitchell,  2  Q.  B.  636.  It  applies  to  offences  which  are  local 
in  their  nature,  such  as  burglary,  as  well  as  to  larcenies  and  other  transitory  felonies. 
R.  V.  Ruck,  Hereford  Spr.  Ass.,  1829 ;  1  Russ.  by  Grea.  827.  The  prisoner  wrote 
and  posted  in  the  county  a  letter  containing  a  false  pretence  to  the  prosecutor,  who 
received  it  in  a  borough  which  was  a  county  of  itself.  The  prosecutor  in  the  borough 
posted  to  the  prisoner  in  the  county  a  letter,  containing  the  money  obtained  by  the 
false  pretence,  and  which  the  prisoner  received  in  the  county.  The  Court  of  Criminal 
Appeal  held,  that  the  prisoner  might  be  tried  at  the  borough  quarter  sessions,  part  of 
the  offence  being  the  making  of  the  false  pretence,  which  was  made  to  the  prosecutor 
by  the  delivery  to  him  of  the  letter  containing  the  false  pretence  by  the  post-office 
authorities,  whom  the  prisoner  had  made  his  agents  for  that  purpose.  R.  v.  Leech,  25 
L.  J.  M.  C.  77. 

Offences  committed  in  detached  parts  of  counties.]  By  the  2  &  3  Vict.  c.  82,  s. 
1,  justices  of  the  peace  for  any  county  may  act  as  justices  in  all  things  relating  to 
any  detached  part  of  any  other  county  which  is  surrounded  in  whole  or  in  part  by 
the  county  for  which  such  justices  act,  and  all  offenders  in  such  detached  part  may 
be  committed  *for  trial,  tried,  convicted,  and  sentenced,  and  judgment  and  [*229] 
execution  may  be  had  upon  them,  in  like  manner  as  if  such  detached  part  were  to  all 
intents  and  purposes  part  of  the  county  for  which  such  justices  act. 

By  s.  2,  the  expenses  of  prosecuting  offenders  committed  from  the  detached  part 
of  any  county  are  to  be  repaid  by  the  county  to  which  such  detached  part  belongs,  in 
the  manner  therein  prescribed. 

It  has  been  held  that  the  grand  jury  of  the  county  which  wholly  surrounds  a  de- 
tached part  of  another  county,  may  find  an  indictment  for  an  offence  committed  in 
such  detached  part,  and  that  the  prisoner  may  be  tried  by  a  jury  of  such  surrounding 
county.  The  prisoner  was  indicted  in  Dorsetshire  for  larceny  in  a  parish  of  Somerset- 
shire, entirely  detached  from  it,  and  surrounded  in  whole  by  Dorsetshire.  He  had 
been  committed  by  a  Dorsetshire  magistrate  to  the  gaol  of  that  county.     The  indict- 
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ment  laid  the  offence  to  have  been  committed  in  the  parish  of  H.,  the  same  being  a 
detached  part  of  the  county  of  Somerset,  surrounded  in  the  whole  by  the  county  of 
Dorset;  the  venue  in  the  margin  was  Dorset.  The  indictment  did  not  state  that  the 
prisoner  was  in  Dorsetshire,  or  that  he  was  committed  by  a  Dorsetshire  magistrate. 
It  was  objected,  first,  that  this  should  have  appeared  on  the  face  of  the  indictment, 
and  secondly,  that  the  grand  jury  of  Dorsetshire  could  not  find  the  bill,  as  there  were 
no  words  in  the  statu);e  giving  any  power  to  find  the  bill ;  and  the  60  Geo.  3,  c.  4, 
the  7  Geo.  4,  c.  64,  s.  12,  and  the  4  &  5  Wm.  4,  c.  36,  were  referred  to  in  order  to 
show  that  the  word  "try"  in  a  statute  did  not  include  the  finding  of  a  bill  by  the 
grand  jury.  Rolfe,  B.,  however,  overruled  the  objection,  saying  that  it  would  strike 
the  act  out  of  the  statute-book.  R.  v.  Loader,  2  Russ^  by  Grea.  122. 

Offences  i-ommitted  on  persons  or  property  in  coaches  employed  on  jiMrneys,  or  in 
vessels  employed  in  inland  naviijation.'\  The  7  Geo.  4,  c.  64,  s.  13,  for  the  more 
effectual  prosecution  of  offences  committed  during  journeys  from  place  to  place, 
enacts,  "that  where  any  felony  or  misdemeanor  shall  be  committed  on  any  person, or 
on  or  in  respett  of  any  property  in  or  upon  any  coach,  wagon,  cart,  or  other  carriage 
whatever,  employed  in  any  journey,  or  shall  be  committed  on  any  person,  or  on  or  in 
respect  of  any  property  on  board  any  vessel  whatever,  employed  in  any  voyage  or 
journey  upon  any  navigable  river,  canal,  or  inland  navigation,  such  felony  or  misde- 
meanor may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  county 
through  any  part  whereof  such  coach,  wagon,  cart,  carriage,  or  vessel  shall  have 
passed  in  the  course  of  the  journey  or  voyage,  during  which  such  felony  or  misde- 
meanor shall  have  been  committed,  in  the  same  manner  as  if  it  had  been  actually 
committed  in  such  county;  and  in  all  cases  where  the  side,  centre,  or  other  part  of 
any  highway,  or  the  side,  bank,  centre,  or  other  part  of  any  such  river,  canal,  or  navi- 
gation shall  constitute  the  boundary  of  any  two  counties,  such  felony  or  misdemeanor 
may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  either  of  the  said 
counties  through  or  adjoining  to,  or  by  the  boundary  of  any  part  whereof  such  coach, 
wagon,  cart,  carriage,  or  vessel  shall  have  passed  in  the  course  of  the  journey  or  voy- 
age, during  which  such  felony  or  misdemeanor  shall  have  been  committed,  in  the  Same 
manner  as  if  it  had  been  actually  committed  in  such  county." 

The  Irish  statute,  9  Geo.  4,  c.  54,  contains  a  similar  enactment. 
[*230]     *The  offence  must  be  committed  "  in  or  upon  the  coach,"  to  bring  it  within 
the  above  act ;  therefore,  where  a  guard  of  a  coach,  on  changing  horses  near  Penrith 
carried  a  parcel  to  a  privy,  and  while  there,  took  two  sovereigns  from  it,  Parke,  B., 
held,  that  he  must  be  tried  in  Westmoreland.  R.  v.  Sharpe,  2  Lew.  0.  C.  233. 

Offences  committed  in  the  county  of  a  city  or  town  corpoixite]  By  the  38  Geo.  3, 
c.  52,  a  prosecutor  may  prefer  his  bill  of  indictment  for  any  offence  committed  within 
the  county  of  any  city  or  town  corporate,  to  the  jury  of  the  county  next  adjoining, 
and  the  offender  may  be  there  tried  in  the  same  way  as  if  the  offence  had  been  com- 
mitted in  the  county.  Formerly  the  cities  of  London  and  Westminster,  the  borough 
of  Southwark,  and  the  cities  of  Bristol,  Chester,  and  Exeter,  were  exempted  from  the 
operation  of  this  act;  but  as  to  Bristol,  Chester,  and  Exeter,  the  exception  is  repealed 
by  the  5  &  6  Wm.  4,  c.  76,  s.  109. 

Now,  by  the  14  &  15  Viet.  c.  55,  s.  19,  "  whenever  any  justice  or  justices  of  the 
peace,  or  coroner,  acting  for  any  county  of  a  city  or  county  of  a  town  corporate  within 
which  her  majesty  has  not  been  pleased  for  five  years  next  before  the  passing  of  this 
act  to  direct  a  commission  of  oyer  and  terminer  and  gaol  delivery  to  be  executed, 
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and  until  her  majesty  shall  be  pleased  to  direct  a  commission  of  oyer  and  terminer  and 
gaol  delivery  to  be  executed,  within  the  same,  shall  commit  to  safe  custody  in  the  gaol 
or  house  of  correction  of  such  county  of  a  city  or  town  any  person  charged  with  any 
offence  committed  within  the  limits  of  such  county  of  a  city  or  town  not  triable  at  the 
court  of  quarter  sessions  of  the  said  county  of  a  city  or  county  of  a  town,  the  com- 
mitment shall  specify  that  such  person  is  committed  pursuant  to  this  act,  and  the  re- 
cognizances to  appear  to  prosecute  and  give  evidence  taken  by  such  justice,  justices, 
or  coroner,  shall,  in  all  such  cases,  be  conditioned  for  appearance,  prosecution,  and 
giving  evidence  at  the  court  of  oyer  and  terminer  and  gaol  delivery  for  the  next  ad- 
joining county;  and  whenever  any  such  person  shall  be  so  committed,  the  keeper  of 
such  gaol  or  house  of  correction  shall  deliver  to  the  judges  of  assize  for  such  nest  ad- 
joining county  a  calendar  of  all  prisoners  in  his  custody  so  committed,  in  the  same 
way  that  the  sheriff  of  the  county  would  be  by  law  required  to  do  if  such  prisoners 
had  been  committed  to  the  common  gaol  of  such  adjoining  county;  and  the  justice, 
justices,  or  coroner,  by  whom  persons  charged  as  aforesaid  may  be  committed,  shiill 
deliver  or  cause  to  be  delivered  to  the  proper  ofSoer  of  the  court  the  several  examina- 
tions, informations,  evidence,  recognizances,  and  inquisitions  relative  to  such  persons, 
at  the  time  and  in  the  manner  that  would  be  required  in  case  such  persons  had  been 
committed  to  the  gaol  of  such  adjoining  county  by  a  justice,  or  justices,  or  coroner 
having  authority  so  to  commit,  and  the  same  proceedings  shall  and  may  be  had  there- 
upon at  the  sessions  of  oyer  and  terminer  or  general  gaol  delivery  for  such  adjoining 
county,  as  in  the  case  of  persons  charged  with  offences  of  the  like  nature  committed 
within  such  county."  By  s.  24,  "for  the  purpose  of  this  act  the  counties  named  in 
the  second  column  of  schedule  C,  to  the  5  &  6  Wm.  4,  c.  76,  shall  be  considered 
next  adjoining  the  counties  of  cities  and  towns  corporate  in  the  first  column  of  the 
same  schedule  in  conjunction  with  which  they  are  respectively  named."  That  is  to 
say,  Northumberland  is  the  next  adjoining  county  to  Berwick-upon-Tweed  and 
Newcastle-upon-Tyne;  Gloucestershire  to  Bristol;  Cheshire  *to  Chester;  [*231] 
Devonshire  to  Exeter;  and  Yorkshire  to  Kingston-upon-HulI.  The  same  provision 
with  respect  to  Hull  and  Newcastle  is  contained  in  the  38  Geo.  3,  c.  52. 

By  the  14  &  15  Vict.  c.  100,  s.  23,  "where  an  indictment  for  an  offence  com- 
mitted in  the  county  of  any  city  or  town  corporate  shall  be  preferred  at  the  assizes  of 
the  adjoining  county,  such  county  of  the  city  or  town  shall  be  deemed  the  venue,  and 
may  either  be  stated  in  the  margin  of  the  iYidictment,  with  or  without  the  name  of 
the  county  in  which  the  offender  is  to  be  tried,  or  be  stated  in  the  body  of  the  indict- 
ment by  way  of  venue."  This  is  a  very  clumsy  provision;  probably  what  it  means 
is,  that  the  offence  may  be  laid  in  the  county  corporate,  and  tried  in  the  county  ad- 
joining; but  that  is  exceedingly  awkward,  and  it  is  better  to  follow  the  direction 
given  in  Arch.  Pr.  10th  ed.,  p.  34,  and  state  it  thus,  "  County  of  Chester  (being  the 
next  adjoining  county  to  the  county  of  the  city  of  Chester),  to  wit." 

An  important  alteration  has  been  made  in  the  boundaries  of  some  counties  by  the 
boundary  act  2  &  3  Wm.  4,  c.  54,  and  the  municipal  reform  act,  5  &  6  Wm.  4,  c. 
76,  so  that,  if  a  felony  be  now  committed  in  that  part  of  the  county  of  a  town  which 
has  been  added  to  it  by  the  boundary  act  and  the  municipal  reform  act,  it  is  triable 
within  the  county  of  the  town.  The  prisoner  was  indicted  for  wounding  with  intent 
to  do  grievous  bodily  harm.  The  offence  was  committed  at  a  place  which  was  added 
to  the  borough  of  Haverfordwest,  which  is  a  county  of  itself  by  the  boundary  act,  and 
declared  by  the  municipal  reform  act  to  be  part  of  the  borough,  the  place  in  question 
not  having  been  within  the  borough  before  the  passing  of  those  acts.  It  was  held  by 
Coleridge,  J.,  that  the  prisoner  might  be  tried  by  a  jury  of  the  borough.  K.  v.  Filler, 
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7  C.  &  P.  337  :  32  E.  C.  L.  R.  In  R.  v.  the  Just,  of  Gloucestershire,  4  A.  &  E. 
689  :  31  E.  C.  L.  R.,  it  was  held  that  the  effect  of  these  statutes  was  to  transfer  the 
party  entirely  and  for  all  purposes  out  of  one  county  into  the  other.  2  Russ.  by  Grea. 
120. 

Offences  committed  at  sea — -jurisdiction  of  the  Court  of  Admiralty. "l  The  jurisdic- 
tion of  the  Court  of  Admiralty,  according  to  Blackstone,  extends  to  all  crimes  and  of- 
fences committed  either  upon  the  sea  or  upon  the  coasts  out  of  the  body  of  any  Eng- 
lish county,  4  Black.  Com.  268.  But  this  definition  is  not  accurate,  for,  on  the  one 
hand,  the  jurisdiction  is  expressly  extended  by  15  Ric.  2,  c.  3,  to  death  and  mayhem 
happening  in  great  ships  being  in  the  streams  of  great  rivers,  and  so  within  the  ex- 
tent of  a  county.  And  on  the  other  hand,  there  are  certain  parts  of  the  sea  which, 
as  being  intra  fauces  terra,  are  considered  as  belonging  to  the  adjoining  counties,  and 
yet  as  to  these  the  Court  of  Admiralty  has  a  concurrent  jurisdiction.  Thus  where  a 
murder  was  committed  in  Milford  Haven,  seven  or  eight  miles  from  the  river's 
mouth,  and  sixteen  miles  below  any  bridge  across  the  river;  the  passage  where  the 
murder  was  committed  was  about  three  miles  across,  and  the  place  itself  about  twenty- 
three  feet  deep,  and  never  known  to  he  dry  but  at  very  low  tides.  Sloops  and  cutters 
of  one  hundred  tons  were  able  to  navigate  where  the  body  was  found,  and  nearly  op- 
posite the  place  men-of-war  were  able  to  ride  at  anchor.  The  deputy  vice-admiral  of 
Pembrokeshire  had  of  late  employed  his  bailiff  to  execute  process  in  that  part  of  the 
haven.  The  judges  were  unanimously  of  opinion  that  the  trial  was  rightly  had  at 
[*232]  the  admiralty  sessions,  though  the  place  was  within  *the  body  of  the  county 
of  Pembroke,  and  the  courts  of  common  law  had  concurrent  jurisdiction.  During' 
the  discussion,  the  construction  of  the  statute  28  H.  8,  c.  15,  by  Lord  Hale,  was 
much  preferred  to  the  doctrine  of  Lord  Coke  in  his  Institutes  (3  Inst.  Ill,  4  Inst. 
134);  and  most,  if  not  all  the  judges  seemed  to  think  that  the  common  law  had  a 
concurrent  jurisdiction  in  this  haven,  and  in  other  havens,  creeks,  and  rivers  of  this 
realm.  R.  v.  Bruce,  2  Leach,  1093  ;  Russ.  &  Ry.  243.  See  also  R.  v.  Cunningham, 
28  L.  J.  M.  C.  66,  a  similar  case. 

With  regard  to  the  sea-shore,  it  is  clear  that  the  courts  of  common  law  and  the 
Court  of  Admiralty  have  alternate  jurisdiction  between  high  and  low  water  mark.  3 
Inst.  113. 

The  rule  of  law,  which  lays  down  that  both  the  public  and  private  vessels  of  every 
nation  on  the  high  seas  and  out  of  the  territorial  limits  of  any  other  state  are  subject 
to  the  jurisdiction  of  the  state  to  which  they  belong,  materially  extends  the  jurisdic- 
tion of  the  Court  of  Admiralty.  For  it  results  therefrom  that  every  offence  committed 
on  board  an  English  ship,  whether  by  a  subject  of  this  country  or  a  foreigner,  is  an 
offence  against  the  municipal  laws  of  this  country,  and  triable  in  the  same  way  as 
other  offences  committed  within  the  jurisdiction  of  the  Court  of  Admiralty.  This  was 
expressly  decided  in  R.  v.  Lopez  and  R.  v.  Sattler,  Dears.  &  B.  C.  C.  525.  These  cases 
clearly  overrule,  if  necessary,  R.  v.  Depardo,  1  Taunt.  26,  in  which  no  judgment 
was  delivered,  but  the  marginal  note  suggests  a  contrary  decision. 

There  seems  no  express  decision  as  to  whether  the  jurisdiction  of  the  Court  of  Ad- 
miralty extends  at  common  law  to  offences  committed  by  British  subjects  on  board 
foreign  vessels  on  the  high  seas.  But  it  seems  very  doubtful  whether  an  offence 
committed  within  the  territorial  limits  of  a  foreign  country  by  a  subject  of  this 
country  is  cognizable  by  any  of  our  courts ;  and,  as  the  foreign  ship  is  in  law  a  part 
of  the  territory  of  the  country  to  which  it  belongs,  offences  committed  on  board  her 
would  seem  to  be  equally  excluded.     In  America,  in  the  case  of  United  States  v. 
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Wiltberger,  5  Wheat.  76,  it  was  held  that  no  such  jurisdiction  exists  in  the  courts  of 
that  country,  though  some  American  lawyers  (see  1  Kent,  Comm.  363,  n.;  R.  v. 
Lopez,  Dears.  &  B.  C.  C.  530)  seem  still  to  think  the  point  doubtful. 

Many  countries  have  claimed  dominion  over  certain  narrow  and  inland  seas,  which 
claim  has  given  rise  to  great  controversy.  The  sovereign  of  this  country  has  made 
this  claim  with  reference  to  those  parts  of  the  seas  adjoining  this  island  known  as  the 
king's  chambers.  Even  foreign  vessels  navigating  those  seas  would,  therefore,  per- 
haps be  considered  subject  to  the  jurisdiction  of  the  Court  of  Admiralty. 

In  the  absence  of  any  such  claim,  the  rule  is,  that  ibifinitur  I'mperium  ubijinitur 
armorum  vis,  which  distance  is  usually  computed  at  three  miles  from  low-water  mark 
of  the  nearest  land  belonging  to  the  sovereign  claimant. 

The  rule  that  the  ship  is  part  of  the  territory  of  the  state  to  which  she  belongs 
ceases  to  operate  as  regards  a  private  ship  as  soon  as  she  enters  that  part  of  the  sea 
which  is  infra  dominium  of  any  other  sovereign.  But  public  ships,  even  in  a  foreign 
port,  are  still  considered  as  coming  within  the  rule ;  so  that  offences  on  board  these 
are  offences  against  the  municipal  law  of  the  country  to  which  the  ships  belong,  and 
in  this  country  such  an  offence  would  at  common  law  be  cognizable  by  the  Court  of 
Admiralty. 

♦Whether  or  no  at  common  law  an  offence  committed  by  a  British  subject  [*233] 
on  board  a  British  ship  within  the  dominions  of  a  foreign  state  is  cognizable  in  this 
country,  is  a  question  which  gives  rise  to  the  same  difficulties  as  that  of  an  offence 
committed  by  a  British  subject  on  board  a  foreign  ship  (supra,  p.  232),  or  on  land' 
in  a  foreign  country  (infra,  p.  236).  There  is  one  case,  R.  v.  Allen,  1  Moo.  C.  C. 
494,  which  may  seem  to  support  the  admiralty  jurisdiction.  The  prisoner  was  tried 
for  larceny.  He  was  a  sailor  in  the  Aurora  of  London,  and  it  was  proved  that  at  the- 
time  the  larceny  was  committed  the  vessel  was  at  Wampu  (qu.  Whampoa,  about  two 
miles  below  Canton)  in  China.  It  was  objected  for  the  prisoner  that  the  offence 
was  not  committed  on  the  high  seas,  and,  therefore,  not  within  the  jurisdiction  of 
the  Court  of  Admiralty,  but  the  judges  were  unanimously  of  opinion  that  the  con- 
viction was  right,  "  the  place  being  one  where  great  ships  go."  This  reason  is  not 
very  satisfactory,  and  the  report  itself  is  very  meagre.  It  must  be  recollected,  how- 
ever, that  China  has  sometimes  been  treated  in  this  country  as  without  the  pale  of 
civilization,  and  as  having  no  claim  to  those  international  rights  without  which  the 
question  could  not  arise;  and,  even  if  this  were  not  so,  there  might  have  been  some 
ground,  from  certain  privileges  granted  to  us  by  the  Chinese,  to  treat  Whampoa 
rather  in  the  light  of  a  British  factory  than  as  part  of  a  foreign  territory. 

By  the  17  &  18  Vict.  c.  104,  s.  267,  "  all  offences  against  property  or  person, 
committed  in  or  at  any  place,  either  ashore  or  afloat,  out  of  her  majesty's  dominions 
by  any  master,  seaman,  or  apprentice,  who  at  the  time  when  the  offence  is  committed 
is,  or  within  three  months  previously  has  been  employed  in  any  British  ship,  shall 
be  deemed  to  be  offences  of  the  same  nature  respectively,  and  be  inquired  of,  heard, 
tried,  determined  and  adjudged  in  the  same  manner  and  by  the  same  courts  and  in 
the  same  places  as  if  such  offences  had  been  committed  within  the  jurisdiction  of  the 
admiralty  of  England." 

By  engaging  in  piracy  a  person  becomes  hostis  humani  generis,  and  forfeits  all 
claim  to  protection  from  his  own  country.  Any  country,  therefore,  may  assume  to 
punish  him,  whether  he  be  a  subject  of  that  country  or  not,  and  wherever  the  offence 
is  committed.  In  England  this  offence  comes  within  the  jurisdiction  of  the  admiralty 
court. 

As  to  offences  against  the  customs,  see  tit.  Smuggling. 
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Offences  committed  within  the  jurisdiction  of  the  admirnlty — where  tried.']  These 
offences  were  originally  tried  in  the  court  of  the  lord  high  admiral  according  to  the 
forms  of  the  civil  law.  But  this  mode  of  proceeding  being  found  objectionable,  it 
was  provided  by  the  28  Hen.  8,  c.  15,  that  all  treasons,  felonies,  robberies,  murders, 
and  confederacies  thereinafter  to  be  committed  in  or  upon  the  sea,  or  in  any  other 
haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have,  or  pretend  to  have, 
power,  authority,  or  jurisdiction,  shall  be  inquired,  tried,  heard,  determined,  and 
judged,  in  such  shires  and  places  in  the  realm,  as  shall  be  limited  by  the  king's 
commission  or  commissions  to  be  directed  for  the  same  in  the  like  form  and  condition 
as  if  such  offence  or  offences  had  been  committed  or  done  in  or  upon  the  land.  Both 
Lord  Eldon  and  Lord  Stowell,  however,  considered  that  this  statute  had  been  allowed 
to  become  obsolete  (Brown,  Adm.  App.  3),  and  accordingly  by  the  39  Geo.  3,  c.  37, 
8.  1,  it  was  provided  that  "  all  and  every  offence  and  offences  which,  after  the  passing 
[*234]  of  that  act,  shall  be  committed  upon  the  high  seas,  out  of  the  *body  of  any 
county  of  this  realm,  shall  be  and  they  are  declared  to  be  of  the  same  nature  respec- 
tively, and  to  be  liable  to  the  same  punishment  respectively,  as  if  they  had  been 
committed  upon  the  shore,  and  shall  be  inquired  of,  heard,  tried,  and  determined, 
and  adjudged,  in  the  same  manner  as  treasons,  felonies,  murders,  and  confederacies 
are  directed  to  be  tried  by  the  28  Hen.  8,  c.  15.'' 

This  mode  of  trying  offences  being  found  inconvenient,  it  was  provided  by  the 
Central  Criminal  Court  act,  4  &  5  Wm.  1,  c.  3fj,  s.  22,  "  that  it  shall  and  may  be 
lawful  for  the  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery,  to  be 
named  in  and  appointed  by  the  commission  to  be  issued  under  the  authority  of  this 
act  or  any  two  or  more  of  them,  to  inquire  of,  hear,  or  determine  any  offence  or 
offences  committed  or  alleged  to  have  been  committed  on  the  high  seas,  or  other 
places  within  the  jurisdiction  of  the  admiralty  of  England,  and  to  deliver  the  gaol  of 
l^ewgate  of  any  person  or  persons  committed  to  or  detained  therein  for  any  offence 
or  offences  alleged  to  have  been  done  or  committed  upon  the  high  seas  within  the 
jurisdiction  of  the  admiralty  of  England;  and  all  indictments  found  and  trials  and 
other  proceedings  had  and  taken  by  and  before  the  said  justices  and  judges  shall  be 
valid  and  effectual  to  all  intents  and  purposes  whatsoever.' 

A  more  general  provision  was  subsequently  made  by  the  7  &  8  Vict.  c.  2,  which, 
after  reciting  that  the  issuing  of  a  special  commission  in  the  manner  prescribed  by 
the  28  Hen.  8,  c.  15,  was  found  inconvenient,  enacts  by  s.  1,  "that  her  majesty's 
judges  of  assize  or  others  her  majesty's  commissioners,  by  whom  any  court  .shall  be 
holden  under  any  of  her  majesty's  com  missions  of  oyer  and  terminer  and  general  gaol 
delivery,  shall  have,  severally  and  jointly,  all  powers  which  by  any  act  are  given  (o 
the  commissioners  named  in  any  commission  of  oyer  and  terminer  for  the  trying  oi 
offences  committed  within  the  jurisdiction  of  the  admiralty  of  England,  and  to  de- 
liver the  gaol  within  every  county  and  franchise  within  the  limits  of  their  several 
commissions  of  any  person  committed  or  imprisoned  therein  for  any  offence  alleged 
to  have  been  committed  on  the  high  seas  and  other  places  within  the  jurisdiction  of 
the  admiralty  of  England;  and  all  indictments  found,  and  trials  and  other  proceed- 
ings had  by  and  before  the  said  justices  and  commissioners  shall  be  valid.''  By  s. 
:2, -"in  all  indictments  preferred  before  the  said  justices  and  commissioners  under 
*his  act  the  venue  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had  been 
committed  in  the  county  where  the  trial  is  had;  and  all  material  facts,  which  in 
other  facts  would  have  been  averred  to  have  taken  place  in  the  county  where  the 
trial  is  had,  shall  in  indictments  prepared  under  this  act  be  averred  to  have  taken 
place  on  the  high  seas." 
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By  the  18&19  Viot.  c.  91,  s.  21,  "if  any  person  beiDg  a  British  subject,  charged  with 
having  committed  any  crime  or  offence  on  board  any  British  ship  on  the  high  seas, 
or  in  any  foreign  port  or  harbor,  or  if  any  person  not  being  a  British  subject,  charged 
with  having  committed  any  crime  or  offence  on  board  any  British  ship  on  the  high 
seas,  is  found  within  the  jurisdiction  of  any  court  of  justice  in  her  majesty's  domin- 
ions, which  would  have  had  cognizance  of  such  crime  or  offence  if  committed  within 
the  limits  of  its  ordinary  jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and 
try  the  case  as  if  such  crime  or  offence  had  been  committed  within  such  limits." 

'By  the  24  &  25  Vict.  c.  96  (the  larceny  act,  s.  115),  "all  indictable  *of-  [*235] 
fences  mentioned  in  this  act  which  shall  be  committed  within  the  jurisdiction  of  the 
admiralty  of  England  or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature, 
and  liable  to  the  same  punishments,  as  if  they  had  been  committed  upon  the  land  in 
England  or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  which  the  offender  shall  be  apprehended  or  be  in  custody ; 
and  in  any  indictment  for  any  such  offence,  or  for  being  an  accessory  to  any  such 
offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  com- 
mitted in  such  county  or  place,  and  the  offence  itself  shall  be  averred  to  have  been 
committed  'on  the  high  seas;'  provided  that  noi,hing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  her  majesty's  land  or  naval 
forces." 

The  24  &  25  Vict.  c.  97  (malicious  injuries  to  property),  s.  72,  contains  pre- 
cisely similar  provisions :  so  also  do  the  24  and  25  Vict.  c.  98  (forgery),  s.  50 ;  the 
24  &  25  Vict.  c.  99  (coinage),  s.  36;  and  the  24  &  25  Vict.  c.  100  (offences  against 
the  person),  s.  68. 

By  the  24  &  25  Vict.  c.  94,  s'.  9,  "  where  any  person  shall,  within  the  jurisdiction 
of  the  admiralty  of  England  or  Ireland,  become  an  accessory  to  any  felony,  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  act  passed  or  to  be  passed, 
and  whether  such  felony  shall  be  committed  within  that  jurisdiction  or  elsewhere,  or 
shall  be  begun  within  that  jurisdiction  and  completed  elsewhere,  or  shall  be  begun 
elsewhere  and  completed  within  that  jurisdiction,  the  offence  of  such  person  shall  be 
felony ;  and  in  any  indictment  fur  any  such  offence,  the  venue  in  the  margin  shall  be 
the  same  as  if  the  offence  had  been  committed  in  the  county  or  place  in  which  such 
person  shall  be  indicted,  and  his  offence  shall  be  averred  to  have  been  committed  '  on 
the  high  seas  :'  provided  that  nothing  herein  contained  shall  alter  or  affect  any  of  the 
laws  relating  to  the  government  of  her  majesty's  land  or  naval  forces." 

Offences  committed  partly  at  sea  and  partly  on  land.'\  It  was  formerly  matter  of 
great  doubt,  whether  the  killing  of  one  who  died  on  land  of  a  wound  received  at  sea 
could  be  inquired  of  either  by  the  ordinary  commissions  of  oyer  and  terminer,  or  by 
the  admiral.  1  East,  P.  0.  365.  To  take  away  this  doubt,  the  2  Geo.  2,  c.  21,  was 
passed,  which  was  repealed  by  the  9  Geo.  4,  c.  31.  The  latter  statute  was  again  re- 
pealed, and  by  the  24  &  25  Vict.  c.  100,  s.  10,  it  is  enacted  that,  "  where  any  person 
being  feloniou.sly  stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place 
out  of  England  or  Ireland,  shall  die  of  such  strobe,  poisoning,  or  hurt  in  England  or 
Ireland,  or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  place  in  Eng- 
land or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  upon  the  sea,  or  at  any 
place  out  of  England  or  Ireland,  every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  murder  or  of  manslaughter,  or  of 
being  accessory  to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  the  county  or  place  in  England  or  Ireland  in  which  such. 
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death,  stroke,  poisoning,  or  hurt  shall  happen,  in  the  same  manner  in  all  respects  as 
if  such  ofiFence  had  been  committed  in  that  county  or  place." 

This  section  would  not  apply  to  the  case  of  a  person  standing  on  the  shore  and 
firing  a  loaded  musket  at  a  cutter  on  the  high  seas,  which  would  be  an  offence  cotn- 
[*2o6]  mitted  entirely  within  the  jurisdiction  of  the  ^admiralty :  R.  v.  Coombe,  1 
Lea.  C.  C.  388;  S.  C.  1  East,  P.  C.  367;  nor  would  it  apply  to  the  case  of  a 
foreigner  feloniously  struck  by  another  foreigner  on  board  a  foreign  ship,  and  dying 
on  laud  in  England,  which  is  not  an  offence  cognizable  by  our  laws.  R.  v.  Lewis, 
Dearsley  &  B.  C.  C.  182.     These  decisions  are  applicable  to  the  present  statute. 

Offences  committed  uhroad.']  It  has  already  been  said  (supra,  pp  232,  233)  that 
the  question  whether  an  offence  committed  by  a  British  subject  in  a  foreign  country 
is  to  be  considered  as  an  offence  against  the  laws  of  this  country,  is  one  of  some  diffi- 
culty. And  this  difficulty  is  greater  with  respect  to  offences  committed  on  l-rind  than 
offences  committed  on  board  ship  within  foreign  dominions,  because  over  the  latter, 
if  they  are  offences  against  the  laws  of  our  country  at  all,  the  admiralty  court  would 
clearly  have  jurisdiction ;  but  with  respect  to  the  former,  it  does  not  appear  that  any 
of  the  criminal  courts  in  this  country,  all  of  which  ara  limited  to  some  part  of  the 
Queen's  dominions,  could  claim  jurisdiction  over  them,  even  if,  on  general  principles, 
they  were  cognizable  here.  Mr.  Grreaves  thinks  murder  would  be  triable  by  the 
court  of  the  constable  and  marshal,  according  to  the  forms  of  the  civil  law.  Gr.  Stat, 
of  24  &  25  Vict.  p.  20. 

Some  infoi'mation  on  this  subject  may  be'derived  from  the  American  cases  which 
are  collected  in  the  first  volume  of  Kent's  Comm.,  but  it  must  be  borne  in  mind  that 
it  is  fully  settled  that  the  criminal  courts  of  that  country  have  no  common  law  juris- 
diction, but  only  such  as  is  conferred  upon  them  by  the  acts  of  Congress. 

It  may  also  be  borne  in  mind  that  no  principle  of  international  law  is  in  any  way 
violated  by  the  assumption  of  jurisdiction  in  these  cases;  for,  of  course,  the  British 
tribunal  does  not  presume  to  act  until  the  party  accused  comes  within  the  Queen's 
dominions,  from  which  moment  the  question  becomes  one  entirely  of  municipal  law. 

To  a  certain  extent  the  matter  has  been  made  the  subject  of  legislation  ;  for  the 
17  &  18  Vict.  c.  104,  s.  267  {supra,  p.  233),  applies  to  offences  ashore  as  well  as 
afloat;  the  18  &  19  Vict.  c.  91,  s.  21  {supra,  p.  234),  applies  to  offences  committed 
by  British  subjects  in  foreign  ports;  and  by  the  9  Geo.  4,  c.  31,  s.  7,  the  sovereign 
was  empowered  to  issue  commissions  to  try  persons  charged  in  England  with  any 
murder  or  manslaughter,  ''  committed  on  land  out  of  the  United  Kingdom,  whether 
within  the  King's  dominions  or  without."  This  statute  is  now  repealed,  and  by  the 
24  &  25  Vict.  c.  100,  s.  9,  it  is  enacted  that  "  where  any  murder  or  manslaughter 
shall  be  committed  on  land  out  of  the  United  Kingdom,  whether  within  the  Queen's 
dominions  or  without,  and  whether  the  person  killed  was  a  subject  of  her  majesty  or 
not,  every  offence  committed  by  any  subject  of  her  majesty,  in  respect  of  any  such 
case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  of  manslaughter,  or 
of  being  accessory  to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  county  or  place  in  England  or  Ireland  in  which  such 
person  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as 
if  such  offence  had  been  actually  committed  in  that  county  or  place  :  provided  that 
nothing  herein  contained  shall  prevent  any  person  from  being  tried  in  any  place  out 
of  England  or  Ireland  for  any  murder  or  manslaughter  committed  out  of  England  or 
[*2B7]  Ireland,  in  the  same  manner  as  such  persons  might  *have  been  tried  before 
the  passing  of  this  act."     By  s.  4,  of  the  same  statute,  "  all  persons  who  shall  con- 
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spire,  confederate,  and  agree  to  murder  any  person,  whether  he  be  a  subject  of  her 
majesty's  or  not,  and  whether  he  be  within  the  Queen's  dominions  or  not,  and  who- 
soever shall  solicit,  encourage,  persuade,  or  endeavor  to  persuade,  or  shall  propose  to 
any  person  to  ujurder  any  other  person,  whether  he  be  a  subject  of  her  majesty's  or 
not,  and  whether  he  be  within  the  Queen's  dominions  or  not,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  more  than  ten  and  nut  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor." 

Property  frloninusly  taken  in  one  part  of  the  United  Kingdom  and  carried  into 
another.']  By  the  24  &  25  Vict.  c.  96,  s.  114,  "  If  any  person  shall  have  in  his 
possession  in  any  one  part  of  the  United  Kingdom  any  chattel,  money,  valuable 
security,  or  other  property  whatsoever,  which  he  shall  have  stolen  or  otherwise  felon- 
iously taken  in  any  other  part  of  the  United  Kingdom,  he  may  be  dealt  with,  in- 
dicted, tried,  and  punished  for  larceny  or  theft  in  that  part  of  the  United  Kingdom 
where  he  shall  have  such  property,  iti  the  same  manner  as  if  he  had  actually  stolen  or 
taken  it  in  that  part ;  and  if  any  person  in  any  one  part  of  the  United  Kingdom  shall 
receive  or  have  any  chattel,  money,  valuable  security,  or  other  property  whatsoever 
which  shall  have  been  stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the 
United  Kingdom,  such  person  knowing  such  property  to  have  been  stolen  or  other- 
wise feloniously  taken,  he  may  be  dealt  with,  indicted,  and  punished  for  such  offence 
in  that  part  of  the  United  Kingdom  where  he  shall  so  receive  or  have  such  property, 
in  the  same  manner  as  if  it  had  been  originally  stolen  or  taken  in  that  part." 

See  further  as  to  this  section,  tit.  Receiving. 

Venue  and  jurisdiction  of  the  Central  Criminal  Court.]  By  the  4  &  5  Wm.  4, 
c.  36,  s.  2,  the  jurisdiction  of  the  Central  Criminal  Court  extends  over  all  offences 
committed  within  the  city  of  London  and  county  of  Middlesex,  and  those  parts  of 
the  counties  of  Essex,  Kent,  and  Surrey,  within  the  parishes  of  Barking,  Bast  Ham, 
West  Ham,  Little  Ilford,  Low  Laton,  Walthamstow,  Wanstead,  St.  Mary  "Woodford, 
and  Chingford,  in  the  county  of  Essex  ;  Charlton,  Lee,  Lewisham,  Greenwich,  Wool- 
wich, Eltham,  Plumstead,  St.  Nicholas  Deptford,  and  that  part  of  St.  Paul  Deptford 
which  is  within  the  said  county  of  Kent,  the  liberty  of  Kidbrook,  and  the  hamlet  of 
Mottingham,  in  the  county  of  Kent;  and  the  borough  of  Southwark,  the  parishes  of 
Battersea,  Bermondsey,  Caniberwell,  Christchurch,  Clapham,  Lambeth,  St.  Mary 
Newington,  Rotherhithe,  Streatham,  Barnes,  Putney,  and  that  part  of  St.  Paul  Dept- 
ford which  is  within  the  said  county  of  Surrey,  Tooting,  Graveney,  Wandsworth, 
Merton,  Mortlake,  Kew,  Richmond,  Wimbledon,  the  Clink  liberty,  and  the  district 
of  Lambeth  Palace,  in  the  county  of  Surrey. 

By  s.  3,  the  district  situated  within  the  limits  of  the  jurisdiction  thereinbefore  es- 
tablished is  to  be  deemed  one  county  for  all  purposes  of  venue,  local  description,  trial, 
judgment,  and  execution  not  therein  specially  provided  for;  and  in  all  indictments 
and  presentments  the  venue  laid  in  the  margin  shall  be  "  Central  Criminal  Court,  to 
wit,"  and  all  offences  and  material  facts  are  to  be  laid  to  *have  been  committed  [*238] 
and  averred  to  have  taken  place  "  within  the  jurisdiction  of  the  said  court :"  and  see 
also  9  &  10  Vict.  c.  24. 

Where  an  indictment  for  misdemeanor  was  preferred  at  the  Central  Criminal 
Court,  and  the  marginal  venue  was  "  Central  Criminal  Court,  to  wit,''  and  in  the 
body  of  the  indictment  the  facts  were  stated  to  have  taken  place  "  at  the  parish  of 
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St.  Mary,  Lambeth,  Surrey,  within  the  jurisdiction  of  the  said  court,"  and  the  in- 
dictment was  removed  by  certiorari,  it  was  held  that  the  trial  must  be  at  the  assizes 
for  Surrey.  R.  v.  Connop,  4  A.  &  E.  942.  See  also,  as  to  the  venue  of  the  Central 
Criminal  Court,  Reg.  v.  Gregory,  1  Cox,  C.  C.  198;  S   C.  14  L.  J.  M.  C.  82. 

An  indictment  for  misdemeanor  found  at  the  Central  Criminal  Court  had  in  the 
margin  the  words,  "  Central  Criminal  Court,"  and  stated  that  M.  A.,  "  late  of  the 
parish  of  St.  Stephen,  Coleman  Street,  in  the  city  of  London,  and  within  the  juris- 
diction of  the  said  court,  laborer,"  intending,  &c.,  on,  &c.,  "  at  the  parish  aforesaid, 
and  within  the  jurisdiction,"  &c.,  unlawfully,  &c. ;  alleging  the  offence  without  fur- 
ther statement  of  venue.  The  indictment  was  removed  by  certiorari  and  tried  in  Lon- 
don, and  the  defendant  was  convicted.  On  motion  in  arrest  of  judgment :  Semble, 
that  the  venue  assigned  to  the  material  fact  appeared  sufficiently  to  be  in  the  city  of 
London  ;  and  it  was  held,  assuming  this  to  be  otherwise,  that  the  defect  was  only 
want  of  a  proper  or  perfect  venue,  and  was  cured  by  the  7  Geo.  4,  c.  64,  s  20,  for 
that  the  indictment  showed  jurisdiction  in  the  court  at  nisi  prius  to  try  the  case  in 
London.  Reg.  v.  Albert,  5  Q.  B.  37.  An  indictment  was  laid  in  the  Central  Crimi- 
nal Court,  the  venue  in  the  margin  being,  "  Central  Criminal  Court,  to  wit,"  and  the 
material  facts  being  laid  only  as  having  taken  place  "  within  the  jurisdiction  of  the 
said  court."  The  defendant  having  removed  it  by  certiorari,  was  tried  at  nisi  prius 
in  Middlesex  and  found  guilty.  The  Court  of  Q.  B.  arrested  the  judgment,  the  de- 
scription of  place  not  being  made  sufficient  by  the  4  &  5  Wm.  4,  c.  36,  s.  3,  in  cases 
not  tried  at  the  Central  Criminal  Court,  and  the  defect  not  being  cured  by  7  Geo. 
4,  c.  61,  s.  20,  the  nisi  prius  court  not  appearing  "by  the  indictment,"  "to  have 
had  jurisdiction  over  the  offence."  The  court  refused  after  verdict  to  enter  a  sug- 
gestion for  a  trial  in  Middlesex,  nunc  pro  tunc.  And  aemble,  such  an  application 
would  not  be  granted  at  any  period.  An  indictment  preferred  in  the  Central  Crimi- 
nal T'ourt  should,  with  a  view  to  the  possibility  of  its  removal,  contain,  besides  the 
statutory  venue,  a  venue  of  the  county  where  the  offence  really  took  place.  And  if 
that  has  not  been  done,  it  should  be  made  a  condition  of  the  removal  by  certiorari 
that  the  defendant  consent  to  the  insertion.  R.  v.  Stowell,  5  Q.  B.  44  :  48  E.  C.  L. 
R.;  and  see  also  R.  v.  Gregory,  7  Q.  B.  274:   53  E.  C.  L.  R. ;  R.  v.  Hunt,  10  Q. 

B.  925  :  59  B.  C.  L.  R. ;  S.  C.  17  L.  J.  M.  C.  14;  and  R.  v.  Smythies,  1  Den.  C. 

C.  R.  498 ;  S.  C.  19  L.  J.  M.  C.  31.  By  the  19  &  20  Vict.  c.  16,  the  Court  of 
Queen's  Bench  has  power  to  order  certain  offenders,  against  whom  indictments  have 
been  found  for  felonies  or  misdemeanors  committed  out  of  the  jurisdiction  of  the 
Central  Criminal  Court,  and  which  indictments  have  been  removed  by  certiorari,  to 
be  tried  at  the  Central  Criminal  Court. 

Chanije  of  venue  ]  When  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  the  Court  of  King's  Bench  (the  indictment  being  removed 
thither  by  certiorari)  (ante,  p.  180),  will  upon  an  affidavit  stating  that  fact,  permit  a 
[*239]  suggestion  to  be  entered  *on  the  record,  so  that  the  trial  may  be  had  in  an 
adjacent  county.  Good  ground  must  be  stated  in  the  affidavit  for  the  belief  that  a 
fair  trial  cannot  be  had.  R.  v.  Clendou,  2  Str.  911  ;  R,  v.  Harris,  3  Burr.  1330  ;  1 
W.  Bl.  378.  The  suggestion  need  not  state  the  facts  from  which  the  inference  is 
drawn  that  a  fair  trial  cannot  be  had.  R.  v.  Hunt,  3  B.  &  A.  444.  This  suu-"'estion 
when  entered  is  not  transferable.  1  Chitty,  Crim.  Law,  201.  And  the  venue  in  the 
indictment  remains  the  same,  the  place  of  trial  alone  being  changed.  Ibid.  It  is 
only,  however,  in  case  of  misdemeanor  that  the  Court  of  King's  Bench  will,  in  gen- 
eral, award  a  venire  to  try  in  a  foreign  county,  though  cases  may  occur  in  which  the 
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court  would  change  the  venue  in  felony.  R.  v.  Holden,  5  B.  &  Ad.  347  :  27  E.  C. 
L.  R. ;  2  Nev.  &  M.  167.  And  even  in  cases  of  misdemeanor,  the  court  has  not 
exercised  its  discretionary  power,  unless  there  has  been  some  peculiar  reason,  which 
made  the  case  almost  one  of  necessity.  lb.  Upon  an  indictment  for  a  misdemeanor, 
the  application  to  change  the  venue  ought  to  be  made  before  issue  joined.  R.  v. 
Forbes,  2  Dowl.  P.  C.  440. 

As  to  removing  indictments  into  the  Central  Criminal  Court,  see  19  &  20  Vict.  c. 
16,  supra,  p.  238. 

*APPEEHBNSI01ir  OP  OPPEJSfDBKS.  [*240] 

By  private  persons  at  common  law,       ..........  240 

by  statute ...  240 

By  peace  officer  without  warrant  at  common  law,         .  ...  242 

by  statute, .  243 


By  private  persons  at  common  Zoio.j  At  common  law  all  private  persons  are  jus- 
tified, without  a  warrant,  in  apprehending  and  detaining,  until  they  can  be  carried 
before  a  magistrate,  all  persons  found  committing  or  attempting  to  commit  a  felony. 
R.  V.  Hunt,  1  Moo.  C.  C.  93. 

But  in  cases  of  suspicion  of  felony,  and  in  cases  of  offences  less  than  felony,  a  pri- 
vate person  has  at  common  law  no  right  to  apprehend  offenders.  Post.  318.  Whether 
or  not  a  private  person  may  arrest  a  person  who  stands  indicted  of  felony,  does  not 
appear  to  be  well  settled,  l^ord  Hale  inclines  to  the  opinion  that  the  protection  does 
not  extend  to  a  private  person  in  such  case,  because  a  person  innocent  may  be  indicted, 
and  because  there  is  another  way  of  bringing  him  to  answer,  viz.,  process  of  capias  to 
the  sheriff,  who  is  a  known  responsible  officer.  2  Hale,  P.  C.  84.  The  reasoning  of 
Mr.  Bast,  however,  is  rather  in  favor  of  the  protection.  It  may  be  urged,  he  observes, 
that  if  the  fact  of  the  indictment  found  against  the  party  be  known  to  those  who  en- 
deavor to  arrest  him,  in  order  to  bring  him  to  justice,  it  cannot  be  truly  said  that  they 
act  upon  their  own  private  suspicion  or  authority,  and  therefore  they  ought  to  have 
equal  protection  with  the  ordinary  ministers  of  the  law.  At  any  rate,  it  is  a  good 
cause  of  arrest  by  private  persons,  jf  it  may  be  made  without  the  death  of  the  felon. 
Dalton,  c.  170,  s.  5.  And  if  the  fact  of  the  prisoner's  guilt  be  necessary  for  their 
complete  justification,  the  bill  of  indictment  found  by  the  grand  jury  would  (he  con- 
ceives) for  that  purpose  be  primd  facie  evidence  of  the  fact,  till  the  contrary  should 
be  proved.  1  East,  P.  C.  300. 

Where  a  breach  of  the  peace  is  actually  being  committed,  any  private  person  may 
interfere  to  prevent  it,  even  though  no  felony  be  committed  or  attempted,  after  proper 
warning,  and  calling  upon  the  parties  to  desist.  Fost.  272,  311.  And  as  they  may 
take  all  necessary  measures  to  end  the  breach  and  to  prevent  its  recurrence,  they 
may  apprehend  and  detain  any  persons  taking  part  in  the  disturbance.  Whether  or 
no,  when  all  danger  of  any  further  breach  is  over,  no  felony  having  been  committed,, 
they  are  bound  to  set  at  liberty  the  persons  in  their  custody,  or  whether  they  may 
take  them  before  a  magistrate  or  give  them  into  the  custody  of  a  peace  officer,  does- 
not  appear  to  have  been  discussed. 

It  is  said  by  Hawkins  that  at  common  law  every  private  person  may  arrest  any  sus- 
picious night-walker,  and  detain  him  till  he  give  a  good  account  of  himself  Hawk. 
P.  C.  b.  2,  c.  13,  s.  6.  But  this  would  be  an  authority  even  more  general  than  that 
of  peace  officers  (iv/ra,  p.  242),  and  the  pa.ssage  is  not  law.  See  1  Russ.  by  Gr.  601. 
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By  priuate  persons  by  statute.]  By  the  24  &  25  Vict.  c.  96  (larceny),  *s.  103, 
"  Any  person  found  committing  any  oflfence,  punishable  either  upon  indictment 
or  upon  summary  conviction,  by  virtue  of  this  act,  except  only  the  oflfence  of  angling 
in  the  daytime,  may  be  immediately  apprehended,  without  a  warrant,  by  any  person, 
and  forthwith  taken,  together  with  such  property,  if  any,  before  some  neighboring 
justice  of  the  peace,  to  be  dealt  with  according  to  law;  and  if  any  credible  witness 
shall  prove,  upon  oath,  before  a  justice  of  the  peace,  a  reasonable  cause  to  suspect 
that  any  person  has  in  his  possession,  or  on  his  premises,  any  property  whatsoever  on 
or  with  respect  to  which  any  offence,  punishable  either  by  indictment  or  by  summary 
conviction,  by  virtue  of  this  act,  shall  have  been  committed,  the  justice  may  grant  a 
warrant  to  search  for  such  property,  as  in  the  case  of  stolen  goods;  and  any  person 
to  whom  any  property  shall  be  offered  to  be  sold,  pawned,  or  delivered,  if  he  shall 
have  reasonable  cause  to  suspect  that  any  such  offence  has  been  committed  on  or 
with  respect  to  such  property,  is  hereby  authorized  and,  if  in  his  power,  is  required, 
to  apprehend  and  forthwith  to  take  before  a  justice  of  the  peace  the  party  offering 
the  same,  together  with  such  property,  to  be  dealt  with  according  to  law.'' 

By  the  24  &  25  Vict.  e.  99  (coinage),  s.  31,  "  It  shall  be  lawful  for  any  person 
whatsoever  to  apprehend  any  person  who  shall  be  found  committing  any  indictable 
offence,  or  any  high  crime  and  offence,  or  crime  and  offence  against  this  act,  and  to 
convey  or  deliver  him  to  some  peace  ofiScer,  constable,  or  officer  of  police,  in  order  to 
his  being  conveyed,  as  soon  as  reasonably  may  be,  before  a  justice  of  the  peace,  or 
.some  other  proper  officer,  to  be  dealt  with  according  to  law." 

By  the  24  &  25  Viot.  c.  97  (injuries  to  property),  s.  61,  "Any  person  found  com- 
mitting any  offence  against  this  act,  whether  the  same  be  punishable  upon  indictment 
or  upon  summary  conviction,  may  be  immediately  apprehended  without  a  warrant,  by 
any  peace  officer,  or  the  owner  of  the  properly  injured,  or  his  servant,  or  nvy  person 
authorized  by  him,  and  forthwith  taken  before  some  neighboring  justice  of  the  peace 
to  be  dealt  with  according  to  law.'' 

By  the  14  &  15  Vict.  c.  19,  s.  11,  "  It  shall  be  lawful  for  any  person  whatsoever 
to  apprehend  any  person  who  shall  be  found  committing  any  indictable  offence  in  the 
night,  and  to  convey  him  or  deliver  him  to  some  constable  or  other  peace  officer,  in 
order  to  his  being  conveyed,  as  soon  as  conveniently  may  be,  before  a  justice  of  the 
peace,  to  be  dealt  with  according  to  law."  . 

So  also  in  the  rural  police  act,  10  &  11  Vict.  c.  89,  s.  15  (infra,  p.  248),  persons 
found  committing  offences  against  that  act  may  be  apprehended  by  the  owner  of  the 
property,  on  or  in  respect  to  which  the  offence  is  committed,  or  his  servant,  or 
any  person  authorized  by  him. 

By  9  Geo.  4,  c.  69,  s.  2,  "  where  any  person  shall  be  found  upon  any  land,  com- 
mitting any  such  offence  as  is  hereinbefore  mentioned,  it  shall  be  lawful  for  the  owner 
or  occupier  of  such  land  or  for  any  person  having  a  right  of  free  warren  or  free  chase 
thereon,  or  for  the  lord  of  the  manor  or  reputed  manor,  wherein  such  land  may  be 
situate,  and  also  for  any  gamekeeper  or  servant  of  any  of  the  persons  hereinbefore 
mentioned,  or  any  person  assisting  such  gamekeeper  or  servant,  to  seize  and  appre- 
hend such  offender  upon  such  land,  or  in  case  of  pursuit  being  made  in  any  other 
place  to  which  he  may  have  escaped  therefrom,  and  to  deliver  him,  as  soon  as  may 
be,  into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed  before  two  jus- 
tices of  the  peace."  ' 

Very  frequent  discussions  have  taken  place  upon  the  interpretation  of  this  section; 
the  ea-ses  will  be  found  under  the  title  "Game." 
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*By  peace  officer  loithout  wfirranl  at  common  law  ]  The  power  of  a  peace  offi- 
cer to  apprehend  and  detain  offenders  is  much  greater  than  that  of  private  persons. 
For  they  may  exercise  all  the  powers  of  the  latter,  and  their  right  to  apprehend  per- 
sons indicted  for  felony  is  undoubted.  1  East,  P.  C.  298,  300.  And  they  may,  which 
private  persons  cannot  do,  apprehend  persons  on  a  reasonable  suspicion  of  felony. 
Samuel  v.  Payne,  Dougl.  359  ;  1  East,  P.  C  301 ;  2  Hale,  P.  C.  83,  84,  89. 

What  is  a  reasonable  suspicion  of  felony  cannot,  of  course,  be  stated  with  precision. 
But  it  has  always  been  considered  that  a  charge  of  felony  by  a  person  not  manifestly 
unworthy  of  credit,  is  sufficient  to  justify  the  apprehension.  1  East,  P.  C.  302.  The 
peace  officer  should  also  make  such  inquiries  as  his  experience  teaches  him  are  best 
suited  to  ascertain  the  nature  of  the  offence,  and  there  are  few  that  are  without  spe- 
cial directions  how  to  act  in  such  cases. 

Whether  a  constable  or  other  peace  officer  is  warranted  in  arresting  a  person  after 
a  breach  of  the  peace  has  been  committed,  is  a  point  which  has  occasioned  some  doubt. 
There  are,  indeed,  some  authorities,  to  the  effect  that  the  officer  may  arrest  the  party 
on  the  charge  of  another,  though  the  affray  is  over,  for  the  purpose  of  bringing  him 
before  a  justice,  to  find  security  for  his  appearance.  2  Hale,  P.  C.  90  ;  Hancock  v. 
Sandham,  Williams  v.  Dempsey,  1  East,  P.  C.  306  (n).  But  the  better  opinion  was 
always  said  to  be  the  other  way.  1  ISast,  P.  C.  305  ;  Hawk.  b.  2,  c.  12,  s.  20  ;  1 
Russ.  by  Grea.  601.  See  Timothy  v.  Simpson,  1  C.  M.  &  R.  757.  And  it  was  so 
expressly  decided  in  R.  v.  Walkfer,  1  Dears.  C.  C.  R.  358  ;  S.  C.  23  L.  J.  M.  C. 
123  ;  there  the  prisoner  had  assaulted  a  police  constable,  who  went  away,  and  after 
two  hours'  time  returned  and  took  him  into  custody;  the  court  held  that  this  was  an 
unlawful  apprehension.  Pollock,  C.  B.,  said,  "The  assault  for  which  the  prisoner 
might  have  been  apprehended  was  committed  some  time  before,  and  there  was  no 
continued  pursuit.  The  interference  of  the  officer,  therefore,  was  not  for  the  purpose 
of  preventing  an  affray,  or  of  arresting  a  person  whom  he  had  seen  recently  commit- 
ting an  assault.  The  apprehension  was  so  disconnected  from  the  offence  as  to  render 
it  unlawful." 

In  R.  V.  Light,  Dears.  &  B.  C.  C.  332,  the  defendant  was  convicted  on  an  indict- 
ment charging  him  with  assaulting  a  constable  in  the  execution  of  his  duty.  It  ap- 
peared that  the  constable  whilst  standing  outside  the  defendant's  house,  saw  him  take 
up  a  shovel,  and  hold  it  in  a  threatening  attitude  over  his  wife's  head,  and  heard  him 
at  the  same  time  say,  "If  it  was  not  for  the  policeman  outside,  I  would  split  your 
head  open."  About  twenty  minutes  after  the  defendant  left  the  house,  saying  that 
he  would  leave  his  house  altogether,  and  he  wasth^n  taken  into  custody  by  the  police- 
man, who  had  no  warrant.  It  was  on  this  apprehension  that  the  assault  took  place, 
and  it  was  held  that  the  policeman  was  justified  under  the  circumstances  in  appre- 
hending the  defendant,  and  that  the  conviction  was  right.  The  court,  no  doubt,  in 
this  case,  were  strongly  actuated  by  the  feeling  that  the  policeman,  as  always  happens 
on  such  occasions,  is  placed  in  a  very  difficult  position.  When  a  man  has  recently 
committed  an  act  of  violence,  the  court  might  very  well  be  extremely  unwilling  to  say 
that  in  no  view  could  the  peace  officer  reasonably  believe  that  he  was  about  to  com- 
mit another  similar  act,  and  so  be  justified  in  apprehending  him.  Much,  in  such  a 
case,  ought  to  be  presumed  in  favor  of  an  officer  of  justice,  and  it  is  a  point  upon 
which  the  *opinion  of  the  jury  might  be  very  properly  taken.  See  Baynes  v.  [*243] 
Brewster,  11  L.  J.  M.  C.  5,  which  is  in  accordance  with  this  view. 

By  peace  officer  without  warrant  hy  statute.^  By  the  24  &  25  Vict.  c.  96  (lar- 
ceny), s.  104,  "  Any  constable  or  peace  officer  may  take  into  custody,  without  war- 
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rant,  any  person  whom  he  shall  find  lying  and  loitering  in  any  highway,  yard,  or 
other  place,  during  the  night,  and  whom  he  shall  have  good  cause  to  suspect  of  hav- 
ing committed  or  being  about  to  commit  any  felony  against  this  act,  and  shall  take 
such  person,  as  soon  as  reasonably  may  be,  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law." 

Similar  provisions  are  contained  in  the  24  &  25  Vict.  o.  97  (injuries  to  property), 
s.  57,  and  the  24  &  25  Vict.  c.  100  (offences  against  the  person),  s.  66. 

By  the  Metropolitan  Police  Act,  10  Geo.  4,  c.  44,  s.  7,  it  is  enacted,  "  That  it 
shall  be  lawful  for  any  man  belonging  to  the  said  police  force,  during  the  time  of  his 
being  on  duty,  to  apprehend  all  loose,  idle,  and  disorderly  persons,  whom  he  shall 
find  disturbing  the  public  peace,  or  whom  he  shall  have  just  cause  to  suspect  of  any 
evil  designs,  and  all  persons  whom  he  shall  find,  between  sunset  and  the  hour  of  eight 
in  the  forenoon,  lying  in  any  highway,  yard,  or  other  place,  or  loitering  therein,  and 
not  giving  a  satisfactory  account  of  themselves,  and  to  deliver  any  person  so  appre- 
hended into  the  custody  of  the  constable  appointed  under  this  act,  who  shall  be  in 
attendance  at  the  nearest  watch-house,  in  order  that  such  person  may  be  secured 
until  he  can  be  brought  before  a  justice  of  the  peace,  to  be  dealt  with  according  to 
law,  or  may  give  bail  for  his  appearance  before  a  justice  of  the  peace,  if  the  constable 
shall  deem  it  prudent  to  take  bail  in  the  manner  thereinafter  mentioned." 

By  the  Metropolitan  Police  Act,  the  2  &  3  Vict.  c.  47,  s.  65,  "  It  shall  be  lawful 
for  any  constable  belonging  to  the  Metropolitan  police  force  to  take  into  custody,  with- 
out warrant,  any  person  who,  within  the  limits  of  the  Metropolitan  police  district, 
shall  be  charged  by  any  other  person  with  committing  any  aggravated  assault,  in 
every  case  in  which  such  constable  shall  have  good  reason  to  believe  that  such  assault 
has  been  committed,  alfhouijh  not  within  the  view  of  such  constable,  and  that  by  rea- 
son of  the  recent  commission  of  the  ofi'ence  a  warrant  could  not  have  been  obtained 
for  the  apprehension  of  the  offender."  See  also  ss.  54,  64,  and  66  of  the  same 
statute. 

So  by  the  Rural  Police  Act,  10  &  11  Vict.  c.  89,  s.  15,  "Any  person  found  com- 
mitting any  offence  punishable  either  upon  indictment  or  as  a  misdemeanor  upon 
summary  conviction,  by  virtue  of  this  or  the  special  act,  may  be  taken  into  custody, 
without  a  warrant,  by  any  of  the  said  constables,  or  may  be  apprehended  by  the  owner 
of  the  property  on  or  with  respect  to  which  the  offence  is  committed,  or  by  his  serv- 
ant or  any  person  authorized  by  him,  and  may  be  detained  until  he  can  be  delivered 
into  the  custody  of  a  constable;  and  the  person  so  arrested  shall  be  taken,  as  soon  as 
conveniently  may  be,  before  some  justice,  to  be  examined  and  dealt  with  according 
to  law :  provided  always,  that  no  person  arrested  under  the  powtrs  of  this  or  the 
special  act,  shall  be  detained  in  custody  by  any  constable  or  other  oflScer,  without  the 
order  of  some  justice,  longer  than  shall  be  necessary  for  bringing  him  before  a  jus- 
tice, or  than  forty  hours  at  the  utmost." 
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At  common  law,   ....  ..... 

By  statute,   .....-..■•. 

Abduction  of  a  woman  against  her  will  from  motives  of  lucre,    . 
Abduction  of  a  girl  under  age  against  the  will  of  her  guardian, . 
Offender  incapable  of  taking  property,         .... 

Taking  away  a  woman  by  force,  with  intent  to  marry  or  carnally  know  hei 

Abduction  of  a  girl  under  sixteen  years  of  age,    . 

Taking  or  enticing  away  children  under  fourteen  years  of  age,    . 
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Proof  of  the  want  of  consent,      .         .  -         • 
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At  common  law.]  It  seems  very  doubtful  how  far  abduction  was,  in  any  case,  an 
offence  at  common  law.  Of  course,  if  the  woman  did  not  consent,  there  would  be  an 
assault  upon  her ;  if  she  consented,  but  those  having  lawful  charge  of  her  resisted, 
and  force  were  used,  there  would  be  an  assault  upon  them.  A  conspiracy  also  to  se- 
duce would  be  an  offence  at  common  law.  All  the  authorities  usually  quoted  to  show 
that  this  is  an  offence  at  common  law,  may  be  explained  on  one  or  other  of  these 
grounds.  See  K  v.  Lord  Grey,  3  St.  Tr.  519  ;  R.  v.  Hears,  2  Den.  C.  C.  79;  1  East, 
P.  G.  460;  1  Russ.  by  Gr.  401;  Hawk.  P.  C.  b.  1,  c.  41,  s.  8. 

Bi/  statute  ]  The  various  statutes  formerly  directed  against  this  offence  were  the 
3  Hen.  7,  c.  2;  "29  Bliz.  c.  9;  4  &  5  P.  &  M.  c.  8;  1  Geo.  4,  c.  115,  and  the  9  Geo. 
4,  c.  31.  All  these  statutes  are  now  repealed,  and  the  provisions  relating  to  the 
offence  are  contained  in  the  24  &  25  Vict.  c.  100. 


Abduction  of  a  woman  against  her  will  from  motives  of  lucre.]  By  section  53, 
"  Where  any  woman  of  any  age  shall  have  any  interest,  whether  legal  or  equitable, 
present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  personal  estate, 
or  shall  be  a  presumptive  heiress  or  coheiress,  or  presumptive  next  of  kin,  or  one  of 
the  presumptive  next  of  kin,  to  any  one  having  such  interest,  whosoever  shall,  from 
motives  of  lucre,  take  away  or  detain  such  woman  against  her  will,  with  intent  to 
marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or  carnally  known  by  any 
other  person,  shall  be  guilty  of  felony."    For  the  punishment,  see  the  next  provision. 

Abduction  of  a  girl  under  age  against  the  will  of  her  guardian.]  By  the  same 
section,  "Whoever  shall  fraudulently  allure,  take  away,  or  detain  such  woman,  being 
under  the  age  of  twenty-one  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  *person  having  the  lawful  care  or  charge  of  [*245] 
her,  with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or  car- 
nally known  by  any  other  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Offender  incapable  of  taking  property.]  By  the  same  section,  "Whosoever  shall 
be  convicted  of  any  offence  against  this  section  shall  be  incapable  of  taking  any  estate 
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or  Interest,  legal  or  equitable,  in  any  real  or  personal  property  of  such  woman,  or  in 
which  she  shall  have  any  such  interest,  or  which  shall  come  to  her  as  such  heiress, 
coheiress,  or  next  of  kin  as  aforesaid  ;  and  if  any  such  marriage  as  aforesaid  shall 
have  taken  place,  such  property  shall,  upon  such  conviction,  be  settled  in  such 
manner  as  the  Court  of  Chancery  in  England  or  Ireland  shall  upon  any  information 
at  the  suit  of  the  attorney-general  appoint." 

Talcing  away  a  woman  by  force,  with  intent  to  marry  or  carnally  know  her,] 
By  section  54,  "Whosoever  shall  by  force  take  away  or  detain  against  her  will  any 
woman,  of  any  age,  with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other  person,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shnll  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Abduction  of  a  girl  under  sixteen  years  of  age]  By  section  55,  "Whosoever 
shall  unlawfully  take  or  cause  to  be  taken  any  unmarried  girl,  being  under  the  age 
of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her  father  or  mother,  or 
of  any  other  person  having  the  lawful  care  or  charge  of  her,  .shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Talcing  or  enticing  away  children  under  fourteen  years  of  age.]  By  section  56, 
"  Whosoever  shall  unlawfully,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy 
or  entice  away  or  detain,  any  child  under  the  age  of  fourteen  years,  with  intent  to 
deprive  any  parent,  guardian,  or  other  person  having  the  lawful  care  or  charge  of 
such  child,  of  the  possession  of  such  child,  or  with  intent  to  steal  any  article  upon  or 
about  the  person  of  such  child,  to  whomsoever  such  article  may  belong,  and  whoso- 
ever shall,  with  any  such  intent,  receive  or  harbor  any  such  child,  knowing  the  same 
to  have  been  by  force  or  fraud  led,  taken,  decoyed,  enticed  away  or  detained  as  in 
this  section  before  mentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping ;  provided  that  no  person  who 
shall  have  claimed  any  right  to  the  possession  of  such  child,  or  shall  be  the  mother, 
[*246]  or  shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  *shall  be  liable 
to  be  prosecuted  by  virtue  hereof  on  account  of  the  getting  possession  of  such  child, 
or  taking  such  child  out  of  the  possession  of  any  person  having  the  lawful  charge 
thereof." 

What  cnnstitntes  a  taking  or  detaining.]  There  are  so  many  different  kinds  of 
taking  and  detaining  mentioned  in  the  statute,  that  it  is  necessary  to  attend  very 
carefully  to  the  words  used.  The  first  part  of  s.  53  says,  whosoever  shall  "take 
away  or  detain  against  her  will ;"  s.  54  says,  who.soever  shall  "by  force  take  away  or 
detain  against  her  will ;"  but  the  words  "by  force"  can  hardly  make  any  difference. 

Even  under  the  old  statute  of  Hen.  7,  which  did  not  contain  the  words  "or  detain," 
detaining  a  person  who  originally  came  with  her  own  consent  was  considered  to  be 
within  the  statute.  R.  v.  Brown,  1  Ventr.  243;  Hawk.  P.  C.  b.  1,  o.  41,  s.  7 ;  1 
East,  P.  C.  454 ;  1  Russ.  by  Gv.  703. 
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In  the  latter  part  of  s.  53,  the  words  are,  "  whosoever  shall  fraudulently  allure,  take 
or  detain  such  woman  out  of  the  possession  and  ao;ainst  the  will  of  her  father  or 
mother."  It  is  clear  that  these  words  are  intended  to  include  the  case  of  the  woman 
herself  consenting.  They  are  taken  from  a  statute  which  formerly  related  to  Ireland 
only  (10  Geo.  4,  c.  34,  s.  23).  The  decisions  on  ss.  55  and  56  may  perhaps  throw 
some  light  on  their  meaning. 

In  s.  55,  which  applies  to  girls  under  sixteen  years  of  age,  the  words  are  "  whoso- 
ever shall  take  or  cause  to  be  taken  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,"  &c.  Here  also  any  violation  of  the  girl's  will  is  unnecessary. 
Thus  it  is  said  by  Herbert,  C.  J.,  that  the  statute  of  4  &  5  P.  &  M.,  which  was  to 
the  same  effect,  was  made  to  prevent  children  from  being  seduced  from  their  parents 
or  guardians  by  flattering  or  enticing  words,  promises  or  gifts,  and  married  in  a  secret 
way  to  their  disparagement.  Hicks  v.  Gore,  3  Mod.  84.  So  upon  the  same  statute 
it  was  held  that  it  is  no  excuse  that  the  defendant,  being  related  to  the  girl's  father, 
and  frequently  invited  to  the  house,  made  use  of  no  other  seduction  than  the  common 
blandishments  of  a  lover  to  induce  the  girl  secretly  to  elope  and  marry  him,  if  it 
appear  that  it  was  against  the  consent  of  the  father.  R.  v.  Twisleton,  1  Lev.  2o7  ;  1 
Sid.  387;  2  Keb.  432;  Hawk.  P.  C.  b.  1,  c.  41,  s  10;  1  Euss.  by  Grea.  712.  If 
the  same  latitude  of  construction  were  applied  to  s.  53,  which  relates  to  women  of  any 
age,  it  might  be  rather  dangerous.  It  has  been  argued  that,  though  by  the  statute 
a  taking  by  force  is  not  necessary,  still  that  a  persou  cannot  in  any  sense  be  said  to 
be  taken  who  goes  willingly,  and  that  the  word  lake  in  itself  imports  the  use  of  some 
coercion.  But  this  view  has  not  been  adopted;  thus  where  A.  went  iu  the  night  to 
the  house  of  B.  and  placed  a  ladder  against  the  window,  and  held  it  fur  P.,  the 
daughter  of  B.,  to  descend,  which  she  did,  and  then  eloped  with  A.;  F.  being  a  girl 
fifteen  years  old ;  this  was  held  to  be  a  "taking"  of  F.  out  of  the  possession  of  her 
father  within  the  statute,  although  F.  had  herself  proposed  to  A.  to  bring  the  ladder 
and  elope  with  him.  R.  v.  Robins,  1  C.  &  K.  456 :  47  E.  C.  L.  R.  So  in  R.  v. 
Mankletow,  1  Den.  C  C.  R.  159 ;  S.  G.  22  L.  J.  M.  C.  115,  where  the  prisoner,  in- 
tending to  emigrate  to  America,  had  privately  persuaded  a  girl  between  twelve  and 
thirteen  years  of  age  to  go  with  him,  and  on  the  morning  of  his  departure  had  secretly 
told  her  to  put  up  her  things  iu  a  bundle  and  meet  him  at  a  *certain  spot,  [*247] 
and  she  accordingly  left  her  father's  house  and  met  the  prisoner,  and  the  two  travelled 
up  to  London  together;  this  was  held  to  be  a  "  taking."  Jervis,  0.  J.,  in  delivering 
judgment  in  this  case  said:  "There  are  two  points  in  this  case.  The  first  turns  on 
the  construction  of  the  word  '  take'  in  the  statute.  It  is  contended  for  the  prisoner 
that  the  word  '  take '  must  mean  taking  by  force,  actual  or  constructive.  But  a  com- 
parison of  the  sections  shows  that  that  is  not  necessary.  It  is  unimportant  under  the 
section  on  which  this  indictment  was  framed  whether  the  girl  consented  or  not  to  go 
away  with  the  man.  There  can  be  no  question  upon  the  facts  stated  in  this  case, 
that  when  the  prisoner  met  the  girl  at  the  appointed  place,  there  was  then  a  taking 
of  her.  The  statute  was  framed  for  the  protection  of  parents."  In  R.  v.  Handley, 
1  F.  &  P.  648,  Wightman,  J.,  said,  "a  taking  by  force  is  not  necessary;  it  is  sufii- 
cient  if  such  moral  force  was  used  as  to  create  a  willingness  on  the  girl's  part  to  leave 
her  father's  home.  If,  however,  the  going  away  was  entirely  voluntary  on  the  part 
of  the  girl,  the  prisoner  would  not  be  guilty  of  any  offence  under  the  statute." 

From  what  was  said  by  Parke,  B.,  in  R.  v.  Mankletow,  it  would  seem  that  the 
case  of  R.  V.  Meadows,  1  C.  &  K.  399  :  47  E.  C.  L.  R.,  cannot  be  relied  on  for  any 
useful  purpose. 

In  R.  V   Timmins,  30  L.  J.  M.  C.  45,  the  prisoner  induced  a  girl  of  fourteen 
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years  and  a  half  old  to  leave  her  father's  house,  and  cohabited  with  her  for  three 
days,  and  then  told  her  to  go  home.  The  jury  found  the  prisoner  guilty  generally, 
but  also  found  that  he  did  not  intend,  when  he  took  away  the  girl,  to  keep  her  away 
from  home  permanently.  The  Court  of  Criminal  Appeal  confirmed  the  conviction 
but  seemed  anxious  to  limit  their  decision  to  the  particular  circumstances  of  this  case. 

The  possession  of  father,  mother,  <fcc.J  A  similar  difficulty  has  been  suggested  on 
this  point,  namely,  that  where  the  girl  leaves  the  house  of  the  person,  in  whose 
custody  she  is,  of  her  own  accord,  the  offence  cannot  be  committed,  because  the 
words  of  the  statute  are,  "  take  out  of  the  possession,"  and  it  is  urged  that  if  taken 
at  all  in  this  case,  she  is  not  taken  out  of  the  possession  of  her  father,  &c.  But  in 
R.  V.  Mankletow,  uhi  swpra,  the  court  held  that  an  actual  possession  of  the  father 
or  other  person  was  not  necessary;  and  that  though  the  girl  may  leave  home  of  her 
own  accord,  still  that  possession  continues  in  law  until  put  an  end  to  by  the  aecuseji 
taking  the  girl  into  his  own  possession.  Maule,  J.,  seems  to  have  ruled  in  the  same 
way  in  a  case  of  R.  v.  Kipps,  4  Cox,  C.  C.  167. 

How  far  a  girl  who  had  left  her  father's  house  temporarily,  as  on  a  visit,  would 
still  be  in  his  possession  for  this  purpose,  does  not  appear  to  have  been  decided. 
But  it  seems  reasonable  to  hold  that  she  should  be  considered  to  remain  in  the  pos- 
session of  the  father  unless  she  have  herself  abandoned  it  (which,  of  course,  being  a 
reasonable  creature  she  is  capable  of  doing),  or  he  has  transferred  her  to  the  care  and 
guardianship  of  another;  so  that  by  a  mere  temporary  absence,  as  in  the  case  put, 
the  father's  possession  would  not  be  broken  ;  whereas  if  she  were  sent  to  school,  or 
the  like,  she  would  then  be  in  possessioB  of  a  person  "  having  lawful  care  or  charge  of 
her,"  which  lawful  care  or  charge  would  be  protected  by  the  statute. 

[*'248]  *  Proof  of  the  want  of  consent.^  The  want  of  consent  of  the  father  must 
be  presumed,  if  it  appears  that,  had  he  been  asked,  he  would  not  have  consented. 
Per  Wightman,  J.,  in  R.  v.  Handley,  1  P.  &  F.  648.  In  R.  v.  Hopkins,  Car.  & 
M  264:  41  E.  C.  L.  R.,  Gurney,  B.,  see  in  ed  to  think  that  where  a  man  by  false 
and  fraudulent  representations,  as  by  representing  that  he  wished  to  place  her  in  the 
service  of  a  lady,  induced  the  parents  of  a  girl  between  ten  and  eleven  years  of  age 
to  allow  him  to  take  her  away,  such  taking  away  was  an  abduction  within  the  statute. 
This  wou!d  be  in  accordance  with  the  general  principle,  that  a  consent  obtained  by 
fraud  avails  nothing. 

The  statute  says,  "out  of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her."  Mr.  East 
suggests  that  it  deserves  good  consideration  before  it  is  decided,  that  an  offender 
acting  in  collusion  with  one  who  has  the  temporary  custody  of  another's  child  for  a 
special  purpose,  and  knowing  that  the  parent  or  proper  guardian  did  not  consent,  is 
yet  not  within  the  statute  ;  for  otherwise  every  schoolmistress  might  dispose  of  the 
children  committed  to  her  care,  though  such  delegation  of  a  child  for  a  particular 
purpose  be  no  delegation  of  the  power  of  disposing  of  her  in  marriage;  but  the 
government  of  the  child  in  that  respect  may  still  be  said  to  remain  in  the  parent.  1 
East,  P.  C.  457.  Probably  the  only  way  of  meeting  this  case  is  to  hold  that,  by  the 
fraud  of  the  temporary  guardian,  the  latter  loses  all  right  to  the  possession  of  the 
child,  who  reverts  into  the  possession  of  her  natural  guardian. 

Proof  of  the  aye.]  In  cases  where  the  offence  depends  upon  the  age  this  must 
be  proved  in  the  usual  way,  by  the  girl  herself,  or  by  a  person  who  can  speak  to  the 
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date  of  the  birth.  In  R.  v.  Robins,  1  C.  &  K.  456  :  47  E.  C.  L.  R.,  it  was  held 
that  it  was  no  defence  that  the  prisoner  did  not  know  that  the  girl  was  under  sixteen, 
or  that  from  her  appearance  he  might  have  thought  that  she  was  of  greater  age. 

Proof  of  the  intent^  It  is  only  in  the  case  of  a  female  over  sixteen  years  that 
the  intent  to  marry  or  carnally  know  is  an  ingredient  in  the  oflFence.  This  intent 
may  be  inferred  either  from  the  solicitations  addressed  to  the  woman  herself,  or  from 
the  preparations  made  by  the  prisoner.  The  only  intent  which  is  necessary  to  prove 
under  s.  55,  is  the  intent  to  deprive  the  parent  or  other  person  of  the  possession  of 
the  child  :  R.  v.  Timmins,  oO  L.  J.  M.  C. 

The  same  intent  as  that  last  mentioned  will  constitute  an  offence  under  s.  56;  but 
under  this  section  it  is  also  an  offence  to  entice  or  take  away  the  child,  without  any 
intent  to  deprive  her  father  or  other  person  having  lawful  custody  of  her,  of  the  pos- 
session of  her,  but  with  the  intent  of  stealing  any  article  upon  or  about  the  person  of 
such  child,  to  whomsoever  such  article  may  belong. 

Proof  of  the  woman  heing  an  heiress,  (fcc.J  To  constitute  the  offence  de.scribed 
in  the  first  part  of  s.  53,  it  is  necessary  that  the  woman  should  have  an  interest, 
legal  or  equitable,  present  or  future,  absolute,  conditional,  or  contingent  in  some  real 
or  personal  estate,  or  should  be  an  heiress  or  co-heiress,  or  presumptive  next  of  kin, 
or  one  of  the  presumptive  next  of  kin  to  some  one  having  such  interest,  and  the 
abduction  must  be  from  "  motives  of  lucre,"  by  which,  it  is  supposed,  is  meant  that 
the  prisoner  when  he  carried  off  the  woman,  *had  in  view,  the  advancement  [*249] 
of  his  own  pecuniary  position  by  using  the  legal  rights  of  a  husband  over  his  wife's 
property.  If  this  is  so,  why  the  intent  to  carnally  know  was  inserted  does  not  clearly 
appear;  because  a  man  can  only  carnally  know  a  woman  yVom  motives  of  lucre  when 
bis  plan  is  thereby  to  coerce  her  into  a  marriage,  so  that  if  the  statute  had  expressed 
the  intent  to  marry  only,  it  would  have  been  enough.  It  is  quite  clear  that  carrying 
off  an  heiress  from  motives  of  lust  only  would  not  be  an  offence  under  this  part  of 
the  statute. 

Looking  to  the  much  more  general  provisions  of  s.  54,  it  is  probably  only  neces- 
sary to  pay  any  attention  to  the  provision  we  have  just  been  discussing,  where  it  is 
wished  to  make  sure  that  the  husband  shall  be  deprived  of  any  benefit  from  the  wife's 
property,  according  to  the  last  provision  in  s.  53. 

As  no  motives  of  lucre  are  mentioned  in  the  second  class  of  offences  mentioned  in 
s.  53,  it  seems  that  fraudulently  alluring,  taking  away,  or  detaining  a  woman  under 
twenty-one  years  of  age,  with  intent  to  marry  or  carnally  know  her,  would  be  felony, 
whatever  the  motives  might  be,  provided  she  was  such  a  woman  as  came  within  the 
description  in  the  first  part  of  the  section,  namely,  an  heiress.  It  follows  that  allur- 
ing "an  heiress"  between  the  ages  of  seventeen  and  twenty-one,  from  motives  of  lust, 
would  be  a  felony,  but  alluring  a  woman  of  no  property  or  expectations,  between  these 
ages,  from  the  same  motives,  would  be  no  offence  at  all.  The  reason  of  this  is  not 
quite  apparent. 
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Offence  at  common  law.']  A  CHILD  en  ventre  sa  mire  cannot  be  the  subject  of 
murder,  vide  post,  Murder.  At  common  law  an  attempt  to  destroy  such  a  child  ap- 
pears to  have  been  held  to  be  a  misdemeanor.  3  Chitt.  Or.  Law,  798 ;  1  Russ.  by 
Grea.  671. 

If,  however,  with  the  attempt  to  procure  abortion  a  person  does  an  act  whereby  a 
living  child  is  brought  into  the  world  immaturely,  and  who  dies  in  consequence,  that 
would  be  murder  in  the  person  doing  the  act.  Per  Maule,  J.,  in  E..  v.  West,  2  C.  & 
K.  784:61  E.  C.  L.  R(l) 

By  statute  J  This  offence  was  formerly  provided  for  by  the  7  Wm.  4  &  1  Vict.  c. 
85  (E.  &  I.),  s.  6,  which  is  now  repealed ;  and  by  the  24  &  25  Vict.  c.  100,  s.  58, 
it  is  enacted  that,  ''  Every  woman  being  with  child  who,  with  intent  to  procure  her 
own  miscarriage,  shall  unlawfully  administer  to  herself  any  poison  or  other  noxious 
thing,  or  shall  unlawfully  use  any  instrument  or  other  means  whatsoever,  with  the 
like  intent,  and  whosoever  with  intent  to  procure  the  miscarriage  of  any  woman, 
whether  she  be  or  be  not  with  child,  shall  unlawfully  administer  to  her,  or  cause  to 
be  taken  by  her,  any  poison,  or  other  noxious  thing,  or  shall  unlawfully  use  any  in- 
strument, or  other  means  whatsoever,  with  the  like  intent,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement." 

By  s.  59,  "  Whosoever  shall  unlawfully  supply,  or  procure  any  poison  or  other 
noxious  thing,  or  any  instrument  or  thing  whatsoever,  knowing  that  the  same  is  in- 
tended to  be  unlawfully  used  or  employed  with  intent  to  procure  the  miscarriage  of 
any  woman,  whethor  she  be  or  be  not  with  child,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor." 

Proof  of  the  administering.']  Where  the  prisoner  gave  the  prosecutrix  a  cake 
containing  poison,  which  she  merely  put  into  her  mouth,  and  spit  out  again  without 
swallowing  any  portion  of  it ;  the  judges  held,  that  a  mere  delivery  did  not  constitute 
[*251]  an  administering  within  *the  43  Geo.  3,  c.  58,  and  that  there  was  no  ad- 
ministering unlesB  the  poison  was  taken  into  the  stomach.  R.  v.  Gadman,  Carr.  Supp. 

(1)  To  cause  abortion  when  the  child  is  quick  is  not  murder  or  manslaughter  at  common  law, 
but  a  great  misdemeanor.  ^  Although  the  law,  for  many  civil  purposes,  recognizes  the  existence  of  a 
child  from  its  conception,  it  does  not  for  the  purpose  of  punishing  its  destruction,  recognize  it  as  a 
living  being  until  it  quickens  and  stirs  in  the  womb.  State  v.  Cooper,  2  Zabriskie,  62.  It  is  not  a 
punishable  offence  by  the  common  law,  to  perforin  an  operation  upon  a  pregnant  woman  with  her 
consent,  for  the  purpose  of  procuring  an  abortion,  and  thereby  to  effect  such  purpose,  unless  the 
woman  be  quick  with  child.  Commonwealth  v.  Parker,  9  Mete.  263.  Contra,  Mills  v.  The  Common- 
wealth, 1  Harris,  631. 
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237.  And  see  R.  v.  Harley,  4  C  &  P.  370  :  19  E.  C.  L.  R.  ;  where  the  report  of 
this  case  in  1  Moo.  C.  C.  114,  is  stated  to  be  inaccurate.  But  to  constitute  an  ad- 
ministering, there  need  not  be  an  actual  delivery  by  the  hand  of  the  prisoner.  R.  v. 
Harley,  supra. 

Upon  an  indictment  .under  this  section  it  was  proved  that  the  woman  requested  the 
prisoner  to  get  her  something  to  procure  miscarriage,  and  that  a  drug  was  both  given 
by  the  prisoner  and  taken  by  the  woman  with  that  intent,  but  that  the  taking  was 
not  in  the  presence  of  the  prisoner.  It  was  held,  nevertheless,  that  the  prisoner  had 
caused  the  drug  to  be  taken  within  the  meaning  of  the  statute.  11.  v.  Wilson,  Dear. 

6  B.  C.  C.  127  ;  R.  v.  Farrow,  Id.  164,  ace. 

See  further  as  to  administering,  infra,  tit.  Poison. 

Proof  of  the  nature  of  the  thing  administered ."]  The  nature  of  the  poison  or  other 
noxious  thing  must  be  proved.  Upon  an  indictment  on  the  43  Geo.  3,  c.  58,  s.  2, 
for  administering  savin  to  a  woman  not  quick  with  child,  with  intent,  &c.,  the  charge 
was  that  the  prisoner  administered  "six  ounces  of  the  decoction  of  a  certain  shrub 
called  savin  then  and  there,  being  a  noxious  and  destructive  thing."  It  appeared 
that  the  prisoner  had  prepared  the  medicine  by  pouring  boiling  water  on  the  leaves 
of  the  shrub,  and  the  medical  men  examined  stated  that  such  preparation  is  called 
an  infusion  and  not  a  decoction.  It  was  objected  that  the  medicine  was  misdesoribed, 
but  Lawrence,  J.,  overruled  the  objection.  He  said  infusion  and  decoction  are  ejus- 
dem  generis,  and  the  variance  is  immaterial.  The  question  is,  whether  the  prisoner 
administered  any  matter  or  thing  to  the  woman  with  intent  to  procure  abortion.  R. 
V.  Phillips,  3  Campb.  78.  The  authority  of  this  decision  appears  to  have  been  re- 
cognized by  Vaughan,  B.,  in  the  following  case.  The  prisoner  was  indicted  under 
the  9  Geo.  4,  c.  bl,  s.  13,  for  administering  saffron  to  the  prosecutrix,  with  intent  to 
procure  abortion.  The  counsel  for  the  prisoner  cross-examining  as  to  the  innocuous 
nature  of  the  article  administered,  Vaughan,  B.,  said,  "does  that  signify  ?  It  is  with 
the  intention  that  the  jury  have  to  do ;  and  if  the  prisoner  administered  a  bit  of 
bread  merely  with  the  intent  to  procure  abortion,  it  is  sufficient  to  constitute  the 
offence  contemplated  by  the  act  of  Parliament."  R.  v.  Coe,  6  C.  &  P.  408  :  25  E.  C. 
L.  R.  It  should  be  observed,  that  the  words  of  the  statute  were  the  same  as  those 
used  in  the  present  statute,  "shall  administer  any  poison  or  other  noxious  thing  "  or 
use  "  any  instrument  or  other  means  whatsoever." 

The  former  statutes  on  this  subject,  the  43  Geo.  3,  c.  58,  and  9  Geo.  4    c.  31 
distinguished  between  the  case  where  the  woman  was  quick  and  was  not  quick  with 
child,  and  under  both  acts  the  woman  must  have  been  pregnant  at  the  time.  See  R. 
V.  Scudder,  3  C.  &  P.  605  :  14  B.  C.  L.  R. ;  1  Moo.  C.  0.  216.     The  terms  of  the 

7  Wm.  4  &  1  Vict.  e.  85,  s.  6,  were  "  with  intent  to  procure  the  miscarriage  of  any 
woman,"  omitting  the  words  "being  then  quick  with  child,"  &o.;  under  which  it 
was  held  that  it  was  immaterial  whether  the  woman  is  or  is  not  pregnant  if  the  pris- 
oner, believing  her  to  be  so,  administers  the  drug,  or  uses  the  instrument,  with  the 
intent  of  producing  abortion.  R.  v.  Goodhall,  1  Den.  C.  C.  187  ;  Ace.  R.  v.  Gaylor 
Dear  &  B.  C.  C.  288.     Under  the  present  statute  the  case  is  expressly  provided  for. 

*Froofofthe  intent.^  The  intent  will  probably  appear  from  the  other  cir-  [*252] 
cumstances  of  the  case.  That  the  child  was  likely  to  be  born  a  bastard,  and  to  be 
chargeable  to  the  reputed  father,  the  prisoner,  would  be  evidence  to  that  effect. 
Proof  of  the  clandestine  manner  in  which  the  drugs  were  procured  or  administered 
would  tend  to  the  same  conclusion. 
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*263  AFFRAY. 


»APPRAT. 

An  affray  is  the  fightino;  of  two  or  cnore  persons  in  some  public  place,  to  the  terror 
of  the  king's  subjects;  for  if  the  fighting  be  in  private,  it  is  not  an  affray,  but  an 
assault.  4  Bl.  Cora.  145.  See  Timothy  v.  Simpson,  1  Cr.  M.  &  R.  757.  It  differs 
from  a  riot,  in  not  being  premeditated.  Thus  if  a  number  of  persons  meet  together 
at  a  fair  or  market,  or  upon  any  other  lawful  or  innocent  occasion,  and  happen  on  a 
sudden  quarrel  to  engage  in  fighting,  they  are  not  guilty  of  a  riot,  but  of  an  affray 
only  (of  which  none  are  guilty  but  those  who  actually  engage  in  it);  because  the 
design  of  their  meeting  was  innocent  and  lawful,  and  the  breach  of  the  peace  hap- 
pened without  any  previous  intention.  Hawk.  P.  G.  b.  1,  c.  65,  s.  3.  Two  persons 
may  be  guilty  of  an  affray,  but  it  requires  three  or  aiore  to  constitute  a  riot.  Vide  post. 
Mere  quarrelsome  words  will  not  make  an  affray.  4  Bl.  Com.  146 ;  1  Russ.  by  Grea. 
292. 

To  support  a  prosecution  for  an  affray,  the  prosecutor  must  prove — 1,  the  affray,  or 
fighting,  &c. ;  2,  that  it  was  in  a  public  place ;  3,  that  it  was  to  the  terror  of  the  king's 
subjects ;  4,  that  two  or  more  persons  were  engaged  in  it. 

The  principals  and  seconds  in  a  prize  fight  were  indicted  in  one  count  for  a  riot, 
and  in  another  for  an  affray.  The  evidence  was  that  the  two  first  prisoners  had  fought 
together  amidst  a  great  crowd  of  persons,  and  that  the  others  were  present  aiding  and 
abetting;  that  the  place  where  they  fought  was  at  a  considerable  distance  from  any 
highway,  and  when  the  oiEcers  made  their  appearance  the  fight  was  at  an  end.  The 
prisoners,  on  being  required  to  do  so,  quietly  yielded.  Alderson,  B.,  said,  "  it  seems 
to  me  that  there  is  no  case  against  these  men.  As  to  the  affray,  it  must  occur  in 
some  public  place,  and  this  is  to  all  intents  and  purposes  a  private  one.  As  to  the 
riot,  there  must  be  some  sort  of  resistance  made  to  lawful  authority  to  constitute  it, 
some  attempt  to  oppose  the  constables  who  are  there  to  preserve  the  peace.  The 
case  is  nothing,  more  than  this :  Two  persons  choose  to  fight,  and  others  look  on,  and 
the  moment  the  ofiicers  present  themselves,  all  parties  quietly  depart.  The  defendants 
may  be  indicted  for  an  assault,  but  nothing  more."  R.  v.  Hunt,  1  Cox,  G.  C.  177; 
and  see  R.  v.  Brown,  Car.  &  M.  314,(1) 

The  punishment  of  common  affrays  is  by  fine  and  imprisonment;  the  measure  of 
which  must  be  regulated  by  the  circumstances  of  the  case;  for  where  there  is  any 
material  aggravation,  the  punishment  will  be  proportionally  increased.  4  Bl.  Com. 
145 ;  1  Hawk.  P.  C.  c.  63,  s.  20 ;  1  Russ.  by  Grea.  296. 


(1)  One  may  be  acquitted  aod  the  other  convicted.  It  may  be  an  affray  though  the  parties  fight 
-without  consent  being  proved.  Cash  v.  State,  2  Tenn.  Iii8  ;  Duncan  v.  Comm.,  6  Dana,  295  ;  Simp- 
8on  V.  The  State,  5  Yerger,  356.  One  who  aids,  assists,  and  abets  an  affray,  is  guilty  as  principal, 
Carlin  v.  State,  4  Ibid.  143;  Duncan  v.  The  Commonwealth,  6  Dana,  295:  The  State  v.  Benthal,  5 
Hump.  519  ;  The  State  v.  Priddy,  i  Humph.  429. 

It  must  be  in  a  public  place.  The  State  v.  Sumner,  5  Strobhnrt,  53. 

A  field  surrounded  by  a  forest  and  situated  one  mile  from  any  highway  or  other  public  place,  does 
not  lose  its  private  character  by  the  casual  presence  of  three  persons,  so  as  to  make  two  of  them  who 
fight  together  willingly,  guilty  of  an  affray.  Tnylor  v.  The  Slate,  22  Alabama,  15. 

Words  olone  will  not  constitute  an  affray  ;  but  accompanied  by  acts,  such  as  drawing  knives  and 
attempting  to  use  them  in  a  public  street  of  a  city,  will.  Hawkins  v.  The  State,  13  Georgia,  322. 
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Agents,  bankers,  factors,  &e.,  embezzling  money  or  selling  securities  or  goods, 
Provisions  not  to  atfect  trustees,  or  mortgagees,  or  bankers  in  certain  cases, 
Agents,  bankers,  merchants,  &o.,  fraudulently  selling  property,  . 
Fraudulently  selling  property  under  powers  of  attorney, 
Factors  or  agents  fraudulently  obtaining  advances  on  property,  . 
Clerks  wilfully  assisting.        .  ,    .         .  ... 

Exception  where  pledge  does  not  exceed  lien, 

Definitions  of  terms,      .......  .         . 

Persons  accused  not  protected  from  answering,     .  ... 

Possession  to  be  evidence  of  intrusting,         ...... 

Persons  making  disclosure  in  compulsory  proceeding  not  liable  to  prosecution, 
Nature  of  disclosure  which  protects  party  making  it,  .... 
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Frauds  committed  by  bankers,  merchants,  brokers,  attorneys,  and  other  agents, 
were  provided  for  by  the  52  Geo.  3,  c.  63;  that  statute  was  repealed  and  other  pro- 
visions substituted  by  the  7  &  8  Geo.  4,  c.  29,  5  &  6  Vict.  c.  39,  and  the  20  &  21 
Vict.  c.  54.  These  statutes  are  also  now  repealed,  and  the  statute  at  present  in  force 
is  the  24  &  25  Vict.  c.  96. 

Agents,  ha nkern,  factors,  &c.,  emhezzliri(j  money  or  selling  securities  or  goods.^  By 
s.  75,  "  Whosoever,  having  been  intrusted,  either  solely,  or  jointly  with  any  other 
person,  as  a  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any  money  or 
security  for  the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or  de- 
liver such  money  or  security  or  any  part  thereof  respectively,  or  the  proceeds  or  any 
pait  of  the  proceeds  of  such  security,  for  any  purpose,  or  to  any  person  specified  in 
such  direction,  shall,  in  violation  of  good  faith,  and  contrary  to  the  terms  of  such 
direction,  in  anywise  convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  shall  have  been  so  intrusted,  such  money, 
security,  or  proceeds,  or  any  part  thereof  respectively;  and  whosoever,  having  been 
intrusted,  either  solely,  or  jointly  with  any  other  person,  as  a  banker,  merchant, 
broker,  attorney,  or  other  agent,  with  any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  the  United  Kingdom,  or  any  part  thereof,  or  of  any  foreign  state,  or  in 
any  stock  or  fund  of  any  body  corporate,  company,  or  society,  for, safe  custody  or  for 
any  special  purpose,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge,  shall, 
in  violation  of  good  faith,  and  contrary  to  the  object  or  purpose  for  which  such  chattel, 
security,  or  power  of  attorney  shall  have  been  intrusted  to  him,  sell,  negotiate,  trans- 
fer, pledge,  or  in  any  manner  convert  to  his  *own  use  or  benefit,  or  the  use  or  [*255] 
benefit  of  any  person  other  than  the  person  by  whom  he  shall  have  been  so  intrusted, 
such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part  thereof,  or  the  share 
or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney  shall  relate,  or  any 
part  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement." 

Provisions  not  to  affect  trustees,  or  mor/gagees,  or  bankers  in  certain  cases.^  By 
the  same  section,  "  Nothing  in  this  section  contained  relating  to  agents  shall  affect 
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any  trustee  in  or  under  any  instrument  whatsoever,  or  any  mortgagee  of  any  property 
real  or  personal,  in  respect  of  any  act  done  by  such  trustee  ©r  mortgagee,  in  relation 
to  the  property  comprised  in  or  affected  by  any  such  trust  or  mortgage,  nor  shall 
restrain  any  banker,  merchant,  broker,  attorney,  or  other  agent,  from  receiving  any 
money  which  shall  be  or  become  actually  due  and  payable  upon  or  by  virtue  of  any 
valuable  security,  according  to  the  tenor  and  effect  thereof,  in  such  manner  as  he 
might  have  done  if  this  act  had  not  been  passed,  nor  from  selling,  transferring,  or 
otherwise  disposing  of  any  securities  or  effects  in  his  possession,  upon  which  he  shall 
have  any  lien,  claim,  or  demand,  entitling  him  by  law  so  to  do,  unless  such  sale,  trans- 
fer, or  other  disposal  shall  extend  to  a  greater  number  or  part  of  such  securities  or 
effects  than  shall  be  requisite  for  satisfying  such  lien,  claim,  or  demand." 

Agents,  hankers,  merchants,  &c.,  fraudulently  selling  property,  "l  By  s.  76,  "  Who- 
soever, being  a  banker,  merchant,  broker,  attorney,  or  agent,  and  being  intrusted, 
either  solely,  or  jointly  with  any  other  person,  with  the  property  of  any  other  person 
for  safe  custody,  shall,  with  intent  to  defraud,  sell,  negotiate,  transfer,  pledge,  or  in 
any  manner  convert  or  appropriate  the  same,  or  any  part  thereof,  to  or  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  any  person  other  than  the  person  by  whom 
he  was  so  intrusted,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the 
court  may  award,  as  hereinbefore  last  mentioned." 

Fraudulently  selling  property  under  powers  of  attorney.^  By  s.  77,  "Whosoever, 
being  intrusted,  either  solely,  or  jointly  with  any  other  person,  with  any  power  of 
attorney  for  the  sale  or  transfer  of  any  property,  shall  fraudulently  sell  or  transfer,  or 
otherwise  convert  the  same  or  any  part  thereof  to  his  own  use  or  benefit,  or  the  use 
or  benefit  of  any  person  other  than  the  person  by  whom  he  was  so  intrusted,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  punishments  which  the  court  may  award,  as  hereinbefore 
last  mentioned." 

Factors  or  agents  fraudulently  obtaining  advances  on  property.]  By  s.  78, 
"  Whosoever,  being  a  factor  or  agent,  intrusted,  either  solely,  or  jointly  with  any 
other  person,  for  the  purpose  of  sale  or  otherwise,  with  the  possession  of  any  goods,  or 
[*256]  of  any  document  of  *title  to  goods,  shall,  contrary  to  or  without  the  authority 
of  his  principal  in  that  behalf,  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  was  so  intrusted,  and  in  violation  of  good 
faith,  make  any  consignment,  deposit,  transfer,  or  delivery  of  any  goods  or  document 
of  title  so  intrusted  to  him  as  in  this  section  before  mentioned,  as  and  by  way  of  a 
pledge,  lien,  or  security,  for  any  money  or  valuable  security  borrowed  or  received  by 
such  factor  or  agent  at  or  before  the  time  of  making  such  consignment,  deposit,  trans- 
fer, or  delivery,  or  intended  to  be  thereafter  borrowed  or  received,  or  shall,  contrary 
to  or  without  such  authority,  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  othe»  than  the  person  by  whom  he  was  so  intrusted,  and  in  violation  of  good  I 
faith,  accept  any  advance  of  any  money  or  valuable  security  on  the  faith  of  any  con- 
tract or  agreement  to  consign,  deposit,  transfer,  or  deliver  any  such  goods  or  docu- 
ment of  title,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court  may 
award,  as  hereinbefore  last  mentioned." 
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Clerics  wilfully  assistivg  ]  By  the  same  section,  "  Every  clerk  or  otlior  person, 
who  shall  knowingly  and  wilfully  act  and  assist  in  making  any  such  consignment, 
deposit,  transfer,  or  delivery,  or  in  accepting  or  procuring  such  advance  as  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  any  of  the  same  punishments." 

Exception  where  the  pledge  does  not  exceed  lien.]  By  the  same  section,  "  Provided 
that  no  such  factor  or  agent  shall  be  liable  to  any  prosecution  for  consigning,  deposit- 
ing, transferring,  or  delivering  any  such  goods  or  documents  of  title,  in  ease  the  same 
shall  not  be  made  a  security  for  or  subject  to  the  payment  of  any  greater  sum  of 
money  than  the  amount  which  at  the  time  of  such  consignment,  deposit,  transfer,  or 
delivery  was  justly  due  and  owing  to  such  agent  from  his  principal,  together  with 
the  amount  of  any  bill  of  exchange  drawn  by  or  on  account  of  such  principal  and 
accepted  by  such  factor  or  agent." 

Definitions  of  terms.]  By  s.  79,  "  Any  factor  or  agent  intrusted  as  aforesaid,  and 
possessed  of  any  such  document  of  title,  whether  derived  immediately  from  the 
owner  of  such  goods,  or  obtained  by  reason  of  such  factor  or  agent  having  been  in- 
trusted with  the  possession  of  the  goods  or  of  any  other  document  of  title  thereto, 
shall  be  deemed  to  have  been  intrusted  with  the  possession  of  the  goods  represented 
by  such  document  of  title;  and  every  contract  pledging  or  giving  a  lien  upon  such 
document  of  title  as  aforesaid  shall  be  deemed  to  be  a  pledge  of  and  lien  upon  the 
goods  to  which  the  same  relates;  and  such  factor  or  agent  shall  be  deemed  to  be  pos- 
sessed of  such  goods  or  document  whether  the  same  shall  be  in  his  actual  custody  or 
shall  be  held  by  any  other  person  subject  to  his  control,  or  for  him,  or  on  his  behalf; 
and  when  any  loan  or  advance  shall  be  bond  fide  made  to  any  factor  or  agent  in- 
trusted with  and  in  possession  of  any  such  goods  or  document  of  title  on  the  faith  of 
any  contract  or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver  such 
goods  or  document  of  title,  and  such  goods  or  document  of  title  shall  actually  be 
received  *by  the  person  making  such  loan  or  advance  without  notice  that  [*257] 
such  factor  or  agent  was  not  authorized  to  make  such  pledge  or  security,  every  such 
loan  or  advance  shall  be  deemed  to  be  a  loan  or  advance  on  the  security  of  such 
goods  or  document  of  title  within  the  meaning  of  the  last  preceding  section,  though 
such  goods  or  document  of  title  shall  not  really  be  received  by  the  person  making 
such  loan  or  advance  till  the  period  subsequent  thereto;  and  any  contract  or  agree- 
ment, whether  made  direct  with  such  factor  or  agent,  or  with  any  clerk  or  other  person 
on  his  behalf,  shall  be  deemed  a  contract  or  agreement  with  such  factor  or  agent; 
and  any  payment  made,  whether  by  money  or  bill  of  exchange,  or  other  negotiable 
security,  shall  be  deemed  to  be  an  advance  within  the  meaning  of  the  last  preceding 
section." 

See  further  as  to  interpretation  of  terms,  "property,"  "valuable  security,"  "docu- 
ment of  title,"  &c.,  24  &  25  Vict.  c.  96,  s.  \,  post,  iXt.  Larceny. 

Possession  to  be  evidence  of  intrusting.]  By  the  same  section,  "A  factor  or  agent 
in  possession  as  aforesaid  of  sucii  goods  or  document  shall  be  taken,  for  the  purpose 
of  the  last  preceding  section,  to  have  been  intrusted  therewith  by  the  owner  thereof, 
unless  the  contrary  be  shown  in  evidence." 

Persons  accused  not  protected  from  answering.]  By  s.  85,  "  Nothing  in  any  of  the 
last  ten  preceding  sections  of  this  act  contained  shall  enable  or  entitle  any  person  to 
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refuse  to  make  a  full  and  complete  discovery  by  answer  to  any  bill  in  equity,  or  to 
answer  qny  question  or  interrogatory  in  any  civil  proceeding  in  any  court,  or  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency." 

Persons  mahing  disclosures  in  a,  compuhory  proreerling  not  liable  to  prosecution^^  ' 
By  the  same  section,  "No  person  shall  be  liable  to  be  convicted  of  any  of  the  mis- 
demeanors in  any  of  the  said  sections  mentioned  by  any  evidence  whatever  in  respect 
of  any  act  done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged  with 
such  offence  have  first  disclosed  such  act  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or  proceeding  which  shall 
have  been  honO,  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  first  dis- 
closed the  same  in  any  compulsory  examination  or  deposition  before  any  court  upon 
the  hearing  of  any  matter  in  bankruptcy  or  insolvency." 

Nature  of  disclosure  which  protects  party  malting  it.'\  Under  the  previous  statute, 
5  &  6  Vict.  c.  39,  s,  6,  the  terms  of  which  differed  somewhat  from  those  of  the  24  & 
25  Vict.  c.  96,  s.  8.5,  svpra,  as  to  the  nature  of  the  disclosure  which  would  protect  a 
defendant,  the  following  decision  took  place.  The  defendants  were  charged  before  a 
magistrate  on  the  13th  of  July,  under  the  above  section,  with  having  fraudulently 
transferred  a  bill  of  lading,  intrusted  to  them  as  brokers,  and  were  fully  committed 
for  trial.  On  the  6th  of  July  preceding  they  had  been  adjudged  bankrupts,  and  on 
the  '20th  of  the  same  month,  while  the  above  prosecution  was  pending  against  them, 
being  examined  in  the  Court  of  Bankruptcy  at  the  instance  of  a  creditor,  they  made 
a  statement  to  the  same  effect  as  that  proved  against  them  before  the  magistrate,  and 
[*258]  amounting  to  a  confession  of  *guilt.  When  the  trial  came  on  the  defendants 
pleaded  not  guilty,  and  after  the  case  for  the  prosecution  had  closed,  tendered  in 
evidence  the  depositions  made  by  them  in  the  Court  of  Bankruptcy  in  bar  of  prose- 
cution under  the  proviso  in  the  above  section.  The  prisoners  were  convicted;  two 
points  being  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal ;  first,  whether 
the  evidence  was  admissible  under  a  plea  of  not  guilty;  secondly,  whether  it  showed 
a  disclosure,  within  the  meaning  of  the  proviso,  so  as  to  constitute  a  defence. 
All  the  court  thought  that  the  evidence  was  admissible,  and  also  expressed  an  opinion 
that  it  was  tendered  at  the  proper  time.  But  on  the  other  point  there  was  a  differ- 
ence of  opinion.  Lord  Campbell,  C.  J.,  Pollock,  C.  B.,  Wightman,  Willes,  and  Hill, 
JJ.,  Martin,  Bramwell,  Watson,  and  Channell,  BB.,  thought  that  the  statement  in 
the  Court  of  Bankruptcy  was  not,  under  the  circumstances,  a  disclosure  within  the 
meaning  of  the  above  section.  Cockburn,  C.  J.,  Williams,  Crowder,  Crompt'on,  and 
Byles,  JJ.,  thought  that  it  was.  The  conviction  was,  therefore,  aiErmed.  R.  v. 
Skeen,  1  Bell,  C.  C.  97;  S.  C.  28  L.  J.  M.  C.  91. 

In  the  present  enactment  the  word  "first"  is  introduced  before  the  word  "dis- 
closed," in  order  to  obviate  any  doubt  which  may  arise  in  future  on  this  point. 
Greaves'  Crim.  Stat.  p.  92.  ^ 
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At  common  liiw.'\  The  offence  of  arson,  which  is  a  felony  at  common  law,  is 
defined  by  Lord  Coke  to  be  the  malicious  and  voluntary  burning  the  house  of 
another,  by  night  or  by  day.  3  Inst.  66 ;  1  Hale,  P.  C.  566. 

The  settinij  fire  to  the  house  of  another,  maliciously  to  burn  it,  is  *not  at  [*260] 
common  law  a  felony,  if  either  by  accident  of  timely  prevention,  the  fire  does  not 
take  place.(l)  1  Hale,  P.  C.  568. 

By  statiite.\  The  various  offences  of  burning  have  been  long  provided  for  by  the 
9  Geo.  1,  c.  22,  the  7  &  8  Geo.  4,  c.  30,  and  the  7  Wm.  4  &  1  Vict.  c.  89.  These 
statutes  are  all  now  repealed,  and  the  offence  is  regulated  for  the  most  part  by  the 
24  &  25  Vict.  c.  97. 

Churches  nnd  chapels.']  By  s.  1,  "  Whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  church,  chapel,  meeting-house,  or  other  place  of  divine  worship,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 

(1)  Commonwealth  v.  Van  Schaack,  16  Mass.  105  ;  The  People  v.  Butler,  16  Johns.  203.  See 
Ball's  Case,  2  Rogers's  Rec.  85.  To  attempt  to  fire  a  house  is  a  misdemeanor  at  common  law.  Orr's 
Case,  6  Ibid.  181 .  The  least  burning  of  the  house  is  sufficient  to  coOvStitute  the  crime.  The  charring 
of  ihe  floor  to  the  depth  of  half  an  inch  is  certainly  sufficient.  The  State  v.  Sandy,  3  Iredell,  570. 
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years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping." 

Dwelling-house,  any  person  being  therein.']  By  s.  2,  "Whomsoever  shall  unlaw- 
fully and  maliciously  set  fire  to  any  dwelling-house,  any  person  being  therein,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping."  , 

House,  outhouse,  manufactory,  farm,  dec]  By  s.  3,  "  Whosoever  shall  unlawfully 
and  maliciously  set  fire  to  any  house,  stable,  coach-house,  outhouse,  warehouse,  office, 
shop,  mill,  malthouse,  hop-oast,  barn,  storehouse,  granary,  hovel,  shed,  or  fold,  or  to 
any  farm  building,  or  to  any  building  or  erection  used  in  farming  land,  or  in  carrying 
on  any  trade  or  manufacture  or  any  branch  thereof,  whether  the  same  shall  then  be 
in  the  possession  of  the  ofi'ender  or  in  the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping."(l) 

Railway  stations  and  buildings  belonging  to  ports,  docks,  and  harbors.]  By  s. 
4,  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  station,  engine-house, 
warehouse,  or  other  building  belonging  or  appertaining  to  any  railway,  port,  dock,  or 
harbor,  or  to  any  canal  or  other  navigation,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping." 

Public  buildings.]  By  s  5,  "  Whosoever  shall  unlawfully  and  maliciously  set  fire 
[*261]  to  any  building  other  than  such  as  are  in  this  act  before  *mcntioned  belonging 
•  to  the  Queen,  or  to  any  county,  riding,  division,  city,  borough,  poor  law  union,  par- 
ish, or  place,  or  belonging  to  any  university,  or  college,  or  hall  of  any  university,  or 
to  any  inn  of  court,  or  devoted  or  dedicated  to  public  use  or  ornament,  or  erected  or 
maintained  by  public  subscription  or  contribution,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

Other  buildings.]  By  s.  6,  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to 
any  building,  other  than  such  as  are  in  this  act  before-mentioned,  shall  be  guilty  of 
felony;  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less 

(1)  A  banking-house  is  a  store,  shop,  or  warehouse.  Wilson  v.  The  State,  24  Oonn.  67. 
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than  three  years, — or  to  be  imprisoned  for  any  terra  not  exceeding  two  years,  with 
or  without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

Goods  in  buildmgg.]  By  s.  7,  "Whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  matter  or  thing,  being  in,  against,  or  under  any  building,  under  such  cir- 
cumstances that  if  the  building  were  thereby  set  fire  to  the  offence  would  amount  to 
felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping." 

Attempting  to  set  fire  to  buildings.]  By  s.  8,  "  Whosoever  shall  unlawfully  and  ma- 
liciously, by  any  overt  act,  attempt  to  set  fire  to  any  building,  or  any  matter  or  thing 
in  the  last  preceding  section  mentioned,  under  such  circumstances  that  if  the  same 
were  thereby  set  fire  to  the  offender  would  be  guilty  of  felony,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen,  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping." 

Crops  of  corn,  woods,  plantations,  gorse,  (fee]  By  s.  16,  "Whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to  any  crop  of  hay,  grass,  corn,  grain,  or  pulse,  or  of  any 
cultivated  vegetable  produce,  whether  standing  or  cut  down,  or  to  any  part  of  any 
wood,  coppice,  or  plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fern,  whereso- 
ever the  same  may  be  growing,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liabje,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen,  and  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement,  and,  if  a  male  jinder  the  age  of  sixteen  years,  with  or  without 
whipping." 

*  Stacks  of  corn,  straw,  wood,  coals,  &c.']  By  s.  17,  "Whosoever  shall  un-  [*262] 
lawfully  and  maliciously  set  fire  to  any  stack  of  corn,  grain,  pulse,  tares,  hay,  straw, 
haulm,  stubble,  or  of  any  cultivated  vegetable  produce,  or  of  furze,  gorse,  heath,  fern, 
turf,  peat,  coals,  charcoal,  wood,  or  bark,  or  to  any  steer  of  wood  or  bark,  shall  Tdc 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

Attempting  to  set  fire  to  crops  or  stacks  of  corn,  <£'c.]  By  s.  18,  "Whosoever  shall 
unlawfully  and  maliciously,  by  any  overt  act,  attempt  to  set  fire  to  any  such  matter  or 
thing  as  in  either  of  the  last  two  preceding  sections  mentioned,  under  such  circum- 
stances that  if  the  same  were  thereby  set  fire  to  the  offender  would  be  under  either 
of  such  sections  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
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term  not  exceeding  seven  years,  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping." 

Coal  mines.]  By  s.  26,  "  Whosoever  shall  unlawfully  and  maliciously  set  fire  to 
any  mine  of  coal,  cannel  coal,  anthracite  or  other  mineral  fuel,  shall  be  guilty  of 
felony."     The  same  punishment  as  in  s.  17. 

Attempt  in  set  fire  to  coal  mines  ]  By  s.  27,  "  Whosoever  shall  unlawfully  and 
maliciously,  by  any  overt  act,  attempt  to  set  fire  to  any  mine,  under  such  circum- 
stances that  if  the  mine  were  thereby  set  fire  to  the  offender  would  be  guilty  of 
felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen, and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Ships  or  vessels.]  By  s.  42,  "  Whosoever  shall  unlawfully  and  maliciously  set  fire 
to,  cast  away,  or  in  any  wise  destroy,  any  ship  or  vessel,  whether  the  same  be  com- 
pleted or  in  an  unfinished  state,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  exceeding  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

As  to  the  setting  fire  to  ships,  with  intent  to  commit  murder,  see  24  &  25  Vict.  o. 
100,  s.  13,  infra,  tit.  Attempt  to  Murder. 

Ships  or  vessels,  with  intent  to  prejudice  owner  or  underwriter.]  By  s.  43,  "Who- 
soever shall  unlawfully  and  maliciously  set  fire  to,  or  cast  away,  or  in  any  wise  destroy, 
[*"263]  any  ship  or  vessel,  with  intent  *thereby  to  prejudice  any  owner  or  part-owner 
of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  has  un- 
derwritten or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or  on 
the  freight  thereof,  or  upon  any  goods  on  board  the  same,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping." 

Setting  fire  to  ships  of  war,  tScc]  By  the  12  Geo.  3,  c.  24,  s.  1,  "  If  any  person 
or  persons  shall,  either  within  this  realm,  or  in  any  of  the  islands,  countries,  forts,  or 
places  thereunto  belonging,  wilfully  or  maliciously  set  on  fire  or  burn,  or  otherwise 
destroy,  or  cause  to  be  set  on  fire  or  burnt,  or  otherwise  destroyed,  or  aid,  procure, 
abet,  or  assist  in  the  setting  on  fire,  or  burning,  or  otherwise  destroying  any  of  his 
majesty's  ships  or  vessels  of  war,  whether  the  said  ships  or  vessels  of  war  be  on  float 
or  building,  or  begun  to  be  built,  in  any  of  his  majesty's  dockyards,  or  building  or 
repairing  by  contract  in  any  private  yards  for  the  use  of  his  majesty,  or  any  of  his 
majesty's  arsenals,  magazines,  dockyards,  ropeyards,  victualling  ofiSces,  or  any  of  the 
buildings  erected  therein,  or  belonging  thereto ;  or  any  timber  or  materials  there 
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placed,  for  building,  rnpairing,  or  fitting  out  of  ships,  or  vessels,  or  any  of  his  ma- 
jesty's military,  naval,  or  victualling  stores,  or  other  ammunition  of  war,  or  any  place 
or  places,  where  any  such  military,  naval,  or  victualling  stores,  or  other  ammunition 
of  war,  is,  are,  or  shall  be  kept,  placed,  or  deposited;  that  then  the  person  or  persons 
guilty  of  any  such  ofFence,  being  thereof  convicted  in  due  form  of  law,  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  felony,  without  benefit 
of  clergy." 

By  s.  2,  "  Any  person  who  shall  commit  any  of  the  offences  before  mentioned,  in 
any  place  out  of  this  realm,  may  be  indicted  and  tried  for  the  same,  either  in  any 
shire  or  county  within  this  realm,  in  like  manner  and  form  as  if  such  offence  had 
been  committed  within  the  said  shire  or  county,  or  in  such  island,  country,  or  place 
where  such  offence  shall  have  been  actually  committed,  as  his  majesty,  his  heirs  ur 
successors,  may  deem  most  expedient  for  bringing  such  offender  to  justice  :  any  law, 
usage,  or  custom  notwithstanding."  This  offence  is  still  capital.  7  &  8  Geo.  4,  c.  28, 
ss.  6  &  7. 

By  the  articles  of  the  navy  (22  Geo.  3,  e.  38,  art.  2.5)  every  person  who  shall  un- 
lawfully burn  or  set  fire  to  any  magazine  or  store  of  powder,  or  ship's  boat,  ketch, 
hoy,  or  vessel,  or  tackle  or  furniture  thereunto  belonging,  not  appertaining  to  an 
enemy  or  rebel,  shall  be  punished  with  death,  by  the  sentence  of  a  court-martial. 

Setting  fire  to  ships,  &c.,  in  the  port  of  London]  The  39  Geo.  3,  c.  69,  a  public 
local  act  for  rendering  more  commodious,  and  for  better  regulating  the  port  of  Lon- 
d'  n,  enacts  (by  s.  104),  "  That  if  any  person  or  persons  whomsoever  shall  wilfully 
and  maliciously  set  on  fire  any  of  the  works  to  he  made  by  virtue  of  this  act,  or  any 
ship  or  other  vessel  lying  or  being  in  the  said  canal,  or  in  any  of  the  docks, 
basins,  cuts,  or  other  works  to  be  made  by  virtue  of  this  act,  every  person  so  offend- 
ing in  any  of  the  said  cases,  shall  be  adjudged  guilty  of  felony,  without  benefit  of 
clergy." 

*  Attempting  to  set  fire  to  ships  or  vessels.}  By  the  24  &  25  Vict,  c  97,  [*264] 
s.  4^,  "Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt  to  set 
fire  to,  cast  away,  or  destroy  any  ship  or  vessel,  under  such  circumstances  that  if  the 
ship  or  vessel  were  thereby  set  fire  to,  cast  away,  or  destroyed,  the  offender  would  he 
guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  dircretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing fourteen  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."  ' 

Malice  against  owner  of  property  imnecessnry.]  By  s.  58,  "  Every  punishment 
and  forfeiture  by  this  act  imposed  on  any  person  maliciously  committing  any  offence, 
whether  the  same  be  punishable  upon  indictment  or  upon  summary  conviction,  shall 
equally  apply  and  be  enforced,  whether  the  offence  shall  _be  committed  from  malice 
conceived  against  the  owner  of  the  property  in  respect  of  which  it  shall  be  committed 
or  otherwise." 

Where  person  committing  the  offence  is  in  possession  of  the  property  injured.']  By 
s.  59,  "Every  provision  of  this  act  not  hereinbefore  so  applied  shall  apply  to  every 
person  who,  with  intent  to  injure  or  defraud  any  other  person,  shall  do  any  of  the 
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acts  hereinbefore  made  penal,  although  the  offender  shall  be  in  possession  of  the  prop- 
erty against  or  in  respect  of  which  such  act  shall  be  done." 

Jnfe.nt  to  injure  or  defraud  a  partindar  person  need  not  he  stated.']  By  s.  60, 
"  It  shall  be  suflBcient  in  any  indictment  for  any  offence  against  this  act,  where  it 
shall  be  necessary  to  allege  an  intent  to  injure  or  defraud,  to  allege  that  the  party 
accused  did  the  act  with  intent  to  injure  or  defraud  (as  the  case  may  be),  without 
alleging  an  intent  to  injure  or  defraud  any  particular  person  ;  and  on  the  trial  of  any 
such  offence  it  shall  not  be  necessary  to  prove  an  intent  to  injure  or  defraud  any  par- 
ticular person,  but  it  shall  be  sufficient  to  prove  that  the  party  accused  did  the  act 
charged  with  an  intent  to  injure  or  defraud  (as  the  case  may  be)." 

Proof  of  the  setting  fire  J  To  constitute  arson  at  common  law  it  must  be  proved 
that  there  was  an  actual  burning  of  the  house  or  of  some  part  of  it,  though  it  is  not 
necessary  that  any  part  should  be  wholly  consumed,  or  that  the  fire  should  have  any 
continuance.  2  East,  P.  C.  1020  ;  1  Hale,  P.  G.  569.  In  the  9  Geo.  1,  c.  22,  the 
words  "  set  fire"  are  used,  and  Mr.  East  observes,  that  he  is  not  aware  of  any  decision 
which  has  put  a  larger  construction  on  those  words  than  prevails  by  the  rule  of  the 
common  law.  2  East,  P.  C.  1020.  And  he  afterwards  remarks,  that  the  actual 
burning  at  common  law,  and  the  "  setting  fire,"  under  the  statute,  in  effect  mean  the 
same  thing.  Id.  10.38.  The  words  "  set  fire"  are  u.sed  in  all  the  subsequent  statutes, 
so  that  this  passage  and  the  following  decisions  are  still  applicable.  The  prisoner 
was  indicted  (under  the  9  Geo.  1,  c.  22)  for  setting  fire  to  an  outhouse,  commonly 
called  a  paper-mill.  It  appeared  that  she  had  set  fire  to  a  large  quantity  of  paper, 
drying  in  a  loft  annexed  to  the  mill,  but  no  part  of  the  mill  itself  was  consumed. 
[*265]  The  judges  held,  that  this  was  not  a  settincf  fire  to  the  mill  within  *the 
statute.  R.  v.  Taylor,  2  East,  P.  0.  1020 ;  1  Loach,  49.  So  on  a  charge  of  arson, 
it  appeared  that  a  small  fagot  was  set  on  fire  on  the  boarded  floor  of  a  room,  and  the 
fagot  was  nearly  consumed ;  the  boards  of  the  floor  were  "  scorched  black,  but  not 
burnt,"  and  no  part  of  the  wood  of  the  floor  was  consumed.  Cresswell,  J.,  said,  "  R. 
V.  Parker  (see  infra)  is  the  nearest  case  to  the  present,  but  I  think  it  is  distinguish- 
able  I  have  conferred  with  my  brother  Patteson,  and  he  concurs  with 

me  in  thinking,  that  as  the  wood  of  the  floor  was  scorched,  but  no  part  of  it  con- 
sumed, the  present  indictment  cannot  be  supported.  We  think  that  it  is  not  essen- 
tial to  this  offence  that  the  wood  should  be  in  a  blaze,  because  some  species  of  wood 
will  burn  and  entirely  consume  without  blazing  at  all."  R.  v.  Russell,  Carr.  &  M. 
541  :  41  PI  C.  L.  R.  Where  the  prisoner  was  indicted  under  the  7  Wm.  4  &  1 
Vict.  c.  89,  s.  3,  and  it  was  proved  that  the  floor  near  the  hearth  was  scorched,  and 
it  was  in  fact  charred  in  a  trifling  way  ;  that  it  had  been  at  a  red  heat,  though  not 
in  a  blaze,  Parke,  B.,  held,  that  the  offence  was  complete.  R.  v.  Parker,  9  C  &  P. 
45  :  38  E.  C.  L.  R.  To  constitute  a  setting  on  fire,  it  is  not  necessary  that  any  flame 
should  be  visible.  R.  v.  Stallion,  1  Moo.  C.  C.  398,  post,  p.  268. 

Many  of  these  cases  come  within  the  felony  created  by  the  24  &  25  Vict.  c.  97, 
namely,  that  of  attempting  to  set  fire  to  a  building,  &c.  And  even  if  a  count  for  the 
attempt  were  not  contained  in  the  indictment,  the  prisoner  might  be  found  guilty  of 
it  under  the  14  &  15  Vict.  c.  100,  s.  9  ;  infra,  Attempts. 

Proof  of  property  set  fire  to.]  In  order  to  constitute  the  felonious  offence  of  arson 
at  common  law,  the  fire  must  burn  the  house  of  another.  The  burning  of  a  man's 
own  house  is  no  felony  at  common  law,  but  such  burning  in  a  town,  or  so  near  to 
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other  houses  as  to  create  danger  to  them,  is  at  common  law  a  misdemeanor  :  1  Hale, 
P.  C.  568 ;  2  East,  P.  Q.  1027.  But  it  is  felony  at  common  law  if  a  man  set  fire  to 
his  own  house  with  intent  to  burn  that  of  another,  or  under  such  circumstances  that 
the  house  of  another  would  in  all  probability  be  burnt :  2  East,  P.  C.  1031,  and  the 
case  of  R.  v.  Probert,  there  cited.  Now,  however,  under  the  various  statutes  men- 
tioned above,  the  crime  of  arson  has  a  much  wider  scope. 

A  misdescription  in  the  nature  of  the  property  might  now  be  amended  under  the 
14  &  15  Vict.  c.  100,  s.  1.  Still  it  is  necessary  to  prove  the  nature  of  the  property 
set  fire  to,  in  order  to  show  that  the  property  comes  within  the  meaning  of  one  or  the 
other  of  the  above  statutes,  and  which. 

Many  of  the  cases  in  the  books  were  decided  upon  the  statutes  which  are  now  re- 
pealed. But,  as  the  language  of  the  present  statute  is  identical,  in  many  respects, 
with  that  of  those  which  preceded  them,  these  decisions  are  still,  in  a  great  measure, 
applicable. 

Proof  of  property  set  fire  to — house.}  The  word  house  includes,  as  it  seems,  all 
such  buildincs  as  would  come  within  that  description,  upon  an  indictment  for  arson 
at  common  law.(l)  That  includes  such  buildings  as  burglary  may  be  committed  in 
at  common  law;  but  whether  the  word  would  now  be  held  to  include  all  such  build- 
ings as  buralary  may  be  committed  in  under  the  7  &  8  Geo.  4,  o.  29,  s.  13,  seems  to 
be  doubtful.  See  Greenwood's  Statutes,  232  (n).  A  building  intended  for  and  con- 
structed as  a  dwelling-house,  but  which  had  *not  been  completed  or  inhab-  [*266] 
ited,  and  in  which  the  owner  had  deposited  straw  and  agricultural  implements,  was 
held  not  to  be  a  house,  outhouse,  or  barn,  within  the  9  Geo.  1,  c.  22.  It  was  said, 
that  it  was  not  a  house  in  respect  of  which  burglary  or  arson  could  be  committed  ; 
that  it  was  a  house  intended  for  residence,  but  not  inhabited,  and  therefore  not  a 
dwelling-house,  though  intended  to  be  one.  That  it  was  not  an  outhouse,  because 
not  parcel  of  a  dwelling-house  ;  and  that  it  was  not  a  bam,  within  the  meaning  of 
that  word  as  used  in  the  statute.  Elsmore  v.  Inhab.  hundred  of  St.  Briavells,  8  B.  & 
C.  461  :  15  E.  C.  L.  R.  Upon  the  construction  of  the  same  statute  (9  Geo.  1,  c. 
22),  it  has  been  held  that  a  common  gaol  comes  within  the  meaning  of  the  word 
house.(2)  The  entrance  to  the  prison  was  through  the  dwelling-house  of  the  gaoler, 
(separated  from  the  prison  by  a  wall),  and  the  prisoners  were  sometimes  allowed  to 
lie  in  it.  All  the  judges  held,  that  the  dwelling-house  was  to  be  considered  as  part 
of  the  prison,  and  the  whole  prison  was  the  house  of  the  corporation  to  whom  it  be- 
longed. One  of  the  counts  laid  it  as  the  house  of  the  corporation  ;  another,  of  the 
gaoler;  and  a  third,  of  the  person  whom  the  gaoler  suflFered  to  live  in  the  house.  R. 
v.  Donnevan,  2  East,  P.  0.  1020  ;  2  W.  Bl.  682  ;  1  Leach,  69.  But  where  a  con- 
stable hired  a  cellar  (as  a  look-up  house)  under  a  cottage,  and  the  cellar  was  inde- 
pendent of  the  cottage  in  all  respects,  it  was  held  that  the  cellar  was  not  properly 
described  in  an  indictment  for  arson,  either  as  the  dwelling-house  of  the  constable, 
or  as  an  outhouse  of  the  cottage.  Anon.  cor.  Hullock,  B.,  1  Lewin,  C.  C.  8. 

A  shed  or  cabi^  though  built  of  stone,  roofed,  and  with  low  fire-place  and  window, 

(1)  When  the  prisoner  was  charged  with  burning  a  dwelling-house,  and  it  appeared  that  the  build- 
ing»burned  was  designed  and  built  for  a  dwelling-house  ;  was  constructed  lilse  one  j  was  not  painied, 
though  designed  to  be,  and  some  of  the  glass  in  an  outer  door  had  not  been  put  in,  it  was  held  that 
this  was  not  a  dwelling-house,  in  such  a  sense,  that  the  burning  of  it  would  constitute  the  crime  of 
arson.  But  the  law  is  otherwise,  with  regard  to  a  dwelling-house,  once  inhabited  as  such,  and  from 
which  the  occupant  is  but  temporarily  absent.  The  State  v.  McG-owen,  20  Conn.  246. 

(2)  Stevens  v.  Commonwealth,  4  Leigh,  683  ;  People  v.  Cotteral,  18  Johns.  115  ;  People  T.  Van 
Blarcum,  2  Johns.  lOo  ;  Commonwealth  v.  Posey,  4  Call,  109. 
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does  not  in  a  case  of  arson  constitute  a  house  witliin  the  7  Wm.  4  and  1  Vict.  c.  89 
s.  3,  where  the  building  wa.s  erected  not  for  habitation,  but. for  workmen  to  take  their 
meals  and  dry  their  clothes  in,  and  has  not  been  slept  in  with  permission  of  the 
owner.  R.  v.  England,  1  C.  &  K.  533  :  47  E.  C.  L.  R. 

Proof  of  property  set  fire  to — chapel."]  Under  the  7  Wm.  4  and  1  Vict.  c.  89,  s. 
3,  it  was  held  to  be  not  necessary  to  prove  that  a  dissenting  chapel  is  registered  and 
recorded  ;  the  words  "  duly  registered  and  recorded,"  which  were  contained  in  the 
7  &  8  Geo.  4,  c.  30,  s.  2,  being  omitted  in  the  latter  enactment. 

Proof  of  property  set  fire  to — outhouse.']  Upon  the  meaning  of  the  word  "  out- 
house," in  the  9  Geo.  1,  c.  22,  the  following  case  was  decided  :  It  appeared  that 
the  prisoner  (who  was  indicted  for  setting  fire  to  an  outhouse)  had  set  fire  to  and 
burnt  part  of  a  building  of  the  prosecutor,  situated  in  the  yard  at  the  back  of  his 
dwelling-house  The  building  was  four  or  five  feet  distant  from  the  house,  but  not 
joined  to  it.  The  yard  was  inclosed  on  all  sides,  in  one  part  by  the  dwelling-house, 
in  another  by  a  wall,  and  in  a  third  by  a  railing,  which  separated  it  from  a  field,  and 
in  the  remaining  part  by  a  hedge.  The  prosecutor  kept  a  public-house,  and  was  also 
a  flax-dre.sser.  The  buildings  in  question  consisted  of  a  stable  and  chamber  over  it, 
used  as  a  shop  for  the  keeping  and  dressing  of  flax.  It  was  objected  that  this  was 
part  of  the  dwelling  house,  and  not  an  outhou.se;  but  the  prisoner  having  been  con- 
victed, the  judges  were  of  opinion  that  the  verdict  was  right.  It  was  observed  that 
though,  for  souie  purposes,  this  might  be  part  of  the  dwelling-house,  yet  that  in  fact 
[*i:t)7]  it-m-is  an  outhouse.  R.  v.  Nurth,2  East,  P.  C.  102;i.  The  following  case  *ffas 
decided  upon  the  words  of  the  same  statute  :  The  prisoner  was  indicted  in  some 
counts  for  setting  tire  to  an  outhouse,  in  others  to  a  house.  The  premises  burned 
consisted  of  a  school-room,  which  was  situated  very. near  to  the  house  in  which  the 
prosecutor  lived,  being  separated  from  it  only  by  a  narrow  passage  about  a  yard  wide. 
The  roof  of  the  house,  which  was  of  tile,  reached  over  part  of  the  roof  of  the  school, 
which  was  thatched  with  straw ;  and  the  school,  with  a  garden  and  other  premises, 
together  with  a  court  which  surrounded  the  whole,  were  rented  of  the  parish  by  the 
prosecutor  at  a  yearly  rent.  There  was  a  continued  fence  round  the  premises,  and 
nobody  but  the  prosecutor  or  his  family  had  a  right  to  come  within  it.  It  was 
objected  for  the  prisoner  that  the  building  was  neither  a  house  nor  an  outhouse 
within  the  9  Geo.  1,  c.  22  ;  but  the  judges  were  of  opinion  that  it  was  correctly 
described  either  as  an  outhouse,  or  part  of  a  dwelling-house  within  the  meaning  of 
the  statute,(l)  R.  v.  Winter,  Russ.  &  Ry.  0.  C.  295;  'I  Russ.  by  Grea.  568.  The 
following  case,  upon  the  construction  of  the  same  word,  arose  on  an  indictment  under 
the  7  &  8  Geo.  4 :  The  place  in  question  stood  in  an  inclosed  tield,  a  furlong  from 
the  dwelling-house,  and  not  in  sight.  It  had  originally  been  divided  into  stalls, 
capable  of  holding  eight  beasts,  partly  open  and  partly  thatched.  Of  late  years  it 
was  boarded  all  round,  the  stalls  taken  away,  and  an  opening  left  for  cattle  to  come 
in  of  their  own  accord.     There  was  neither  window  nor  door,  ai^  the  openin"  was 


(1)  Jones  V.  HuDgerford,  4  Gill  i  Johns.  402. 

A  barn  not  connected  with  the  mansion,  but  standing  alone  several  rods  distant  therefrom,  is  an 
outhouse.  The  State  v.  Brooks,  4  Conn.  446. 

The  burning  of  a  barn  with  hay  and  grain  in  it,  is  felony  and  arson  at  common  law.  Sampson  v.' 
The  Cotomonwealth,  6  Vi^atts  &  Serg.  385. 

A  barn  standing  eighty  feet  from  a  dwelling-house,  in  a  yard  or  lane  with  which  there  was  a 
communication  by  a  pair  of  bars,  is  within  the  curtilage  of  the  house.  The  People  v.  Taylor,  2 
Michigan,  250. 
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sixteen  feet  wide,  so  that  a  wagon  might  be  drawn  through  it,  under  cover.  The 
back  part  of  the  roof  was  supported  by  posts,  to  which  the  side  boards  were  nailed. 
Part  of  it  internally  was  boarded  and  locked  up.  There  was  no  distinction  in  the 
roof  between  the  inclosed  and  uuinclosed  part,  and  the  inhabitants  and  owners  usually 
called  it  the  cow-stalls.  Park,  J.,  did  not  consider  this  an  outhouse  within  the  statute, 
but  reserved  the  point  for  the  opinion  of  the  judges.  Six  of  the  judges  were  of 
opinion  that  this  was  an  outhouse  within  the  statute;  but  seven  of  their  lordships 
being  of  a  contrary  opinion,  a  pardon  was  recommended.  K.  v.  Ellison,  1  Moody,  C. 
C.  336.  See  also  Hilies  v.  Inhab.  of  Shrewsbury,  3  East,  457;  K  v.  Woodward,  1 
Moody,  C.  C.  325. 

The  prisoner  was  tried  before  Littledale,  J.,  upon  an  indictment,  one  count  of 
which  charged  him  with  setting  tire  to  an  outhouse  of  W.  D.  The  prosecutor  was  a 
laborer  and  poulterer,  and  had  between  two  and  three  acres  of  laud,  and  kept  three 
cows.  The  building  in  question  was  in  the  prosecutor's  farm-yard,  and  was  three  or 
four  poles  distant  from  the  dwelling-house,  from  which  it  might  be  seen.  The  prose- 
cutor kept  a  cart  in  it,  which  he  used  in  his  business  of  a  poulterer,  and  also  kept  his 
cows  in  it  at  night.  There  was  a  barn  adjoining  the  dwelling-house,  then  a  gateway, 
and  then  another  range  of  buildings,  which  did  not  adjoin  the  dwelling-house  or  barn, 
the  first  of  which  from  the  dwelling-house  was  a  pig-sty,  then  another  pig-sty,  then  a 
turkey-house,  adjoining  to  which  was  the  building  in  question.  The  dwelling-house 
and  barn  formed  one  side  of  the  farm-yard,  and  the  three  other  sides  were  formed  by 
a  fence  inclosing  these  buildings.  The  building  in  question  was  formed  by  six  up- 
right posts,  nearly  seven  feet  high,  three  in  the  front  and  three  at  the  back,  one  post 
being  at  each  corner,  and  the  other  two  in  the  middle  of  the  front  and  back,  these 
posts  supporting  the  roof;  there  were  pieces  of  wood  laid  from  one  side  to  the  other. 
Straw  was  put  upon  these  pieces  of  wood,  kid  wide  at  the  bottom  ''and  drawn  [*268] 
up  to  a  ridge  at  the  top ;  the  straw  was  packed  up  as  close  as  it  could  be  packed ;  the 
pieces  of  wood  and  straw  made  the  roof  The  front  of  the  building  to  the  farm-yard 
was  entirely  open  between  the  posts ;  one  side  of  the  building  adjoined  the  turkey- 
house,  which  covered  that  side  all  the  way  up  to  the  roof,  and  that  side  was  nailed  to 
the  turkey-house.  The  back  adjoined  a  field,  and  was  a  rail  fence,  the  rails  beino-  six 
inches  wide  ;  these  came  four  or  five  feet  from  the  ground  within  two  feet  of  the  roof 
and  this  back  formed  part  of  the  fence  before  mentioned.  The  side  opposite  the 
turkey-shed  adjoined  the  road,  and  was  a  paled  fence,  but  not  quite  up  to  the  top. 
One  of  the  witnesses  for  the  prosecution,  a  considerable  farmer,  said  he  should  con- 
sider the  building  an  outhouse.  The  prisoner  was  convicted,  and  sentence  of  death 
passed  upon  him,  but  execution  was  respited  to  take  the  opinion  of  the  judges.  All 
the  judges  present  (except  Tindal,  C.  J.)  thought  the  erection  an  outhouse,  and  that 
the  conviction  was  right.  R.  v.  Stallion,  1  Moody,  0.  C.  398. 

The  prisoner  was  convicted  before  Mr.  Justice  Patteson  at  the  Bedfordshire  spring 
assizes,  1844,  for  feloniously  setting  fire  to  an  outhouaeoi  Thomas  Bourn.  The  build- 
ing set  fire  to  was  a  pig-sty,  that  shut  at  the  top,  with  boarded  sides,  having  three 
doors  opening  into  a  yard  in  the  possession  of  the  prosecutor;  the  back  of  the  pig-sty 
formed  part  of  the  fence  between  the  prosecutor's  and  the  adjoinino-  property.  The 
state  of  the  premises  was  this:  first,  the  prosecutor's  house  fronting  the  public  road, 
wiih  a  back  door  opening  into  the  yard;  then  a  paled  fence  about  two  feet;  then  a 
cottage ;  then  a  barn  attached  to  it :  the  cottage  and  barn  were  let  by  the  prosecutor 
to  a  tenant;  they  opened  to  the  road,  and  neither  of  them  hild  any  door  or  opening 
into  the  yard.  Next  to  the  cottage  and  barn  was  a  stable  ;  then  a  barn  ;  then  a  pig- 
sty, all  in  the  possession  of  the  prosecutor,  and  opening  into  the  yard.     Next  to  the 
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pig-sty  was  a  paled  fence,  and  then  a  live  hedge  round  to  the  house,  in  which  hedwe 
were  three  gates  opening  into  an  orchard  and  two  fields.  On  the  part  of  the  prisoner 
it  was  contended  that  this  pig-sty  was  not  an  outhouse  within  the  statute  7  Wm.  4  & 

1  Vict.  c.  89,  s.  3.  The  above  cases  of  Ellison,  Haughton,  and  Stallion  were  referred 
to  ;  as  also  the  cases  of  Parrott,  6  C.  &  P.  402  :  25  E.  0.  L.  R. ;  Woodward,  1  Moody, 
C.  C.  323;  and  Newill,  Ibid.  488.  The  learned  judge  reserved  the  point  for  the 
opinion  of  the  judges;  and  the  case  was  considered  at  a  meeting  of  all  the  judges 
except  Coleridge  and  Maule,  JJ.,  in  Easter  term,  1844,  when  their  lordships  were 
unanimously  of  opinion  that  the  conviction  was  right.  R.  v.  Amos  Jones,  2  Moody 
C.  C.  308. 

Froof  of  property  set  fire  to — shed.']  In  R.  v.  Amos,  2  Den.  C.  C.  R.  65;  S.  C. 
20  L.  J.  M.  C.  103,  it  was  held,  that  a  building  twenty-four  feet  square,  with  wooden 
sides,  glass  windows,  slated  roof,  and  commonly  called  "  the  workshop,''  used  as  a 
storehouse  for  seasoned  timber,  as  a  place  for  deposit  of  tools,  and  for  the  working  up 
of  timber,  may  be  described  as  "  a  shed,"  under  7  &  8  Vict.  c.  62. 

Proof  of  property  set  fire  to — stacks.]  A  stack  of  flax  with  seed  in  it  is  "grain" 
within  the  meaning  of  the  above  enactments.  R.  v.  Spencer,  Dears.  &  B.  C.  C.  131. 
Under  the  9  Geo.  1,  c.  22,  which  made  it  felony  to  set  fire  to  any  cock,  mow,  or  stack 
of  corn,  a  man  was  indicted  for  being  accessory  to  setting  fire  to  "an  unthrashed 
[*269]  *parcei  of  wheat;"  this  was  held  to  be  sufficient.  R.  v.  Judd,  1  Leach,  484  ; 

2  East,  P.  C.  1018.  In  R.  v.  Reader,  4  C.  &  P.  245  :  19  E.  C.  L.  R. ;  S.  C.  1  Moody, 
C.  C.  239,  the  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  30,  s.  17,  for  setting 
tire  to  "a  stack  of  straw."  It  appeared  in  evidence  that  the  stack  in  question  was 
made  partly  of  straw,  there  being  two  or  three  loads  at  the  bottom,  and  the  residue  of 
haulm.  The  judges  held  that  this  was  not  a  stack  of  straw  within  the  statute.  See 
R.  V.  Brown,  4  C.  &  P.  553  (m)  ;  R.  v.  Tottenham,  7  C.  &  P.  237  :  32  E.  G.  L.  R. ;' 
S.  C.  1  Moo.  C.  C.  461.  It  was  held  sufficient  under  the  last-mentioned  statute,  if  the 
indictment  charge  the  prisoner  with  setting  fire  to  a  stack  of  barley :  R.  v.  Swathin, 
4  C.  &  P.  548  :  19  E.  C.  L.  R. ;  or  a  slack  of  beans :  R.  v.  Woodward,  1  .Moody, 
C.  C.  323. 

Proof  of  property  set  fire  to — wood.]  In  R.  v.  Aris,  6  C.  &  P.  348  :  25  E.  C. 
L.  R.,  the  prisoner  was  indicted  under  the  same  statute  for  setting  fire  to  a  "  stack 
of  wood,"  and  it  appeared  that  between  the  house  of  the  prosecutor  and  the  next 
house  there  was  an  archway,  over  which  a  sort  of  loft  was  made  by  means  of  a  tem- 
porary floor,  where  there  was  a  small  quantity  of  straw  and  a  store  of  fagots  piled 
on  one  another :  the  straw  was  burnt  and  some  of  the  fagots.  Park  J.  was  clearly 
of  opinion  that  this  was  not  a  stack  of  wood  within  the  meaning  of  the  statute.  In 
R.  V.  Price,  9  C.  &  P.  429  :  38  E.  C.  L.  R.,  under  the  same  statute,  the  prisoners 
were  charged  with  setting  fire  to  a  wood,  and  it  appeared  that  they  set  fire  to  a  sum- 
mer-house which  was  in  the  wood,  and  that  from  the  summer-house  the  fire  was  com- 
municated to  the  wood.  It  was  held  that  they  might  be  properly  convicted.  Settin" 
fire  to  a  single  tree  is  not  arson  within  this  section.  R.  v.  Davy,  1  Cox  C.  C.  60. 

Proof  of  property  set  fire  to— ships  and  vessels.]     A  pleasure  boat,  eighteen  feet 
long,  was  thought  by  Patteson,  J.,  not  to  be  a  vessel  within  the  meaning  of  the  7  & 
8  Geo.  4,  c.  30,  s.  9.  R.  v.  Bowyer,  4  C.  &  P.  559 :  19  E.  C.  L.  R.    Upon  an  indict-    . 
ment  for  setting  fire  to  a  barge,  Alderson,  J.,  said,  that  if  the  prisoner  was  convicted 
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he  would  take  the  opinion  of  the  judges,  as  to  whether  a  bar^e  was  within  the  same 
statute;  but  the  prisoner  was  acquitted.  R.  v.  Smith,  4  C.  &  P.  569. 

Setting  fire  to  goods  in  a  man's  own  house.]  In  R.  v.  Lyons,  28  L.  J.  M.  C,  a 
question  was  raised  whether  a  man  could  he  indicted  for  setting  fire  to  goods  in  his 
own  house,  with  intent  thereby  to  defraud  an  insurance  company. (1)  The  house  was 
not  set  fire  to.  It  was  contended  that  as  merely  setting  fire  to  a  man's  own  house, 
without  any  special  intent,  was  not  felony  at  common  law,  nor  was  made  so  by  any 
statute,  setting  fire  to  goods  in  a  man's  own  house,  even  with  a  fraudulent  intent,  was 
not  felony  either,  as  the  14  &  15  Vict.  c.  19,  s.  3,  only  made  it  felony  to  set  fire  to 
goods  in  a  building  the  setting  fire  to  which  is  made  felony  by  that  or  any  other 
statute.  But  the  court  held  that  the  conviction  was  good,  as  the  ofience  charged 
clearly  came  within  the  true  meaning  an'd  intention  of  the  legislature,  giving  the  sec- 
tion a  reasonable  construction.  An  opinion  was,  however,  expressed,  in  the  course  of 
the  argument,  that  the  indictment  ought  expressly  to  state  that  the  goods  were  set 
fire  to  in  a  building  the  setting  fire  to  which  was  a  *felony,  which  was  not  [*270] 
done  here;  but  the  omission  was  not  considered  to  be  a  ground  for  quashing  the  con- 
viction. The  terms  of  the  present  statute  (24  &  25  Vict.  c.  97,  s.  7,  supra,  p.  261) 
are  somewhat  different. 

When  persons  are  considered  as  being  in  the  house  when  set  fire  to.]  A  stable, 
which  adjoined  a  dwelling-house,  was  set  on  fire ;  the  flames  communicated  to  the 
dwelling-house,  in  which  members  of  the  family  had  been  sleeping;  but  it  did  not 
appear  whether  the  house  took  fire  before  they  left  the  house  or  after.  Alderson,  B., 
in  summing  up  the  case  to  the  jury,  directed  them  to  say  by  their  verdict,  should 
they  find  the  prisoner  guilty,  whether  the  house  took  fire  before  the  family  were  in 
the  yard  or  after.  If  they  were  of  opinion  that  it  was  after  the  family  were  in  the 
yard,  his  lordship  said  that  he  thought  they  ought  to  acquit  the  prisoner  of  the  capital 
charge,  as  to  sustain  that,  in  his  opinion,  it  was  necessary  that  the  parties  named  in 
the  indictment  should  be  in  the  house  at  the  very  time  the  fire  was  communicated  to 
it.  But  his  lordship  added,  that  the  point  being  a  new  one,  and  of  very  great  im- 
portance, he  should  not  take  upon  himself  to  decide  it  there,  but  should  reserve  it  for 
the  decision  of  the  judges.  The  prisoner  was  acquitted  of  the  entire  charge.  R.  v. 
Warren,  1  Cox,  C.  C.  68.  In  R.  v.  Fletcher,  2  C.  &  K.  215  :  61  E.  C.  L.  R.,  Pat- 
teson,  J.,  held,  in  a  similar  case,  that  if  the  fire  caught  the  house  after  the  inmates 
had  left  it,  the  charge  could  not  be  sustained. 

Possession  how  to  be  described.']  The  house  burned  should  be  described  as  being 
in  the  possession  of  the  person  who  is  in  the  actual  occupation,  even  though  the  pos- 
session be  wrongful. (2)  Thus,  where  a  laborer  in  husbandry  was  permitted  to  occupy 
a  house  as  part  of  his  wages,  and  after  being  discharged  from  his  master's  service, 
and  told  to  quit  the  house  in  a  month,  remained  in  it  after  that  period,  it  was  held 
by  the  judges,  upon  an  indictment  for  setting  fire  to  the  house,  that  it  was  rightly 
described  as  being  in  the  possession  of  the  laborer.  R.  v.  Wallis,  1  Moo.  C.  C.  344. 

(1)  Shepherd  v.  The  People,  5  Smith,  537. 

(2)  If  it  be  in  fact  the  dwelling-house,  the  court  will  not  inquire  into  the  tenure  or  interest  of  the 
occupant.    People  v.  Van  Blarcum,  2  Johns.  105. 

In  an  indictment  for  burning  a  public  building,  it  is  necessary  to  allege  who  is  its  owner  or  occu 
pant,  and  any  such  allegation,  if  made,  is  immaterial.   State  v.  Roe,  12  Verm.  93. 

1« 
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Proof  of  malice  ovd  wi/fuhiess.]  It  must  be  proved  that  the  act  of  burning  was 
both  wilful  and  malicious,  otherwise  it  is  only  a  trespass,  and  not  a  felony. (1)  1  Hale, 
F.  C.  569.  Therefore,  if  A.  shoot  unlawfully  at  the  poultry  or  cattle  of  B.,  whereby 
he  sets  the  house  of  another  on  fire,  it  is  not  felony,  for  though  the  act  he  was  doing 
was  unlawful,  he  had  no  intention  to  burn  the  house.  Id.  In  this  case,  observes  Mr. 
East,  it  should  seem  to  be  understood  that  he  did  not  intend  to  ste<il  the  poultry,  but 
merely  to  commit  a  trespass;  for  otherwise,  the  first  attempt  being  felonious,  the 
party  must  abide  all  the  consequences.  2  East,  P.  C.  1019.  If  A.  has  a  malicious 
intent  to  burn  the  house  of  B.,  and  without  intending  it,  burns  that  of  C,  it  is  felony. 
I  Hale,  P.  C.  569 ;  2  East,  P.  C.  1019.  So,  if  A.  command  B.  to  burn  the  house 
of  J.  S.,  and  he  do  so,  and  the  fire  burns  also  another  house,  the  person  so  command- 
ing is  accessory  to  the  burning  of  the  latter  house.  Plowd.  -175 ;  2  East,  P.  C.  1019, 
So  where  the  primary  intention  of  the  offender  is  only  to  burn  his  own  house  (which 
is  no  felony),  yet,  if  in  fact  other  houses  are  thereby  burned,  being  adjoining,  and  in 
such  a  situation  as  that  the  fire  must  in  all  probability  reach  them,  the  intent  beitig 
unlawful,  and  the  consequence  immediately  and  necessarily  flowing  from  the  original 
[*271]  act  done,  it  is  felony.  2  East,  P.  U.  1031.  On  an  indictment  for  *wilfully 
setting  fire  to  a  rick  by  firing  a  gun  close  to  it,  evidence  was  allowed  to  be  given  by 
Maule,  J.,  with  a  view  of  showing  that  the  fire  was  not  accidental ;  that  on  a  previous 
occasion  the  prisoner  was  seen  near  the  rick  with  a  gun  in  his  hand,  and  that  the  rick 
was  then  also  on  fire.  K.  v.  Dossett,  2  C.  &  K.  3U6  :  61  E.  C.  L.  R.  Upon  this 
point  it  was  said  by  Tindal,  G.  J.,  in  his  charge  to  the  grand  jury  at  Bristol,  "Where 
the  statute  directs  that  to  complete  the  offence  it  must  have  been  done  with  intent  to 
injure  or  defraud  some  person,  there  is  no  occasion  that  either  malice  or  ill-will  should 
subsist  against  the  person  whose  property  is  destroyed.  It  is  a  malicious  act  in  con- 
templation of  law  when  a  man  wilfully  does  that  which  is  illegal,  and  its  necessary 
consequence  must  injure  his  neighbor,  and  it  is  unnecessary  to  observe  that  the  set- 
ting tire,  to  another's  house,  whether  the  owner  be  a  stranger  to  the  prisoner  or  a  per- 
son against  whom  he  had  a  former  grudge,  must  be  equally  injurious  to  him;  nor  will 
it  be  necessary  to  prove  that  the  house  which  forms  the  subject  of  the  indictment  in 
any  particular  case,  was  that  which  was  actually  set  on  fire  by  the  prisoner.  It  will 
be  sufficient  to  constitute  the  offence,  if  he  is  shown  to  have  feloniously  set  on  fire 
another  house,  from  which  the  flames  communicated  to  the  rest.  No  man  can  shelter 
himself  from  punishment  on  the  ground  that  the  mischief  he  committed  was  wider 
in  its  consequences  than  he  originally  intended."  5  Car.  &  P.  :i66  (»)  :  24  E.  (J. 
L.  R. 

As  to  malice  against  the  owner  of  the  property  being  unnecessary,  see  21  &  25 
Vict.  c.  97,  s.  58,  supra,  p.  264. 

Proof  of  the  intent.']  The  intent  to  injure  or  defraud  is  an  important  ingredient 
in  this  offence.  But  like  the  proof  of  malice  and  wilfulness  it  will  generally  be  as- 
sumed. Thus  where  a  man  was  indicted  for  setting  fire  to  a  mill  (48  Geo.  2,  c.  58, 
8.  1,  repealed)  with  intent  to  injure  the  occupier  thereof,  and  it  appeared  from  the 
prosecutor's  evidence,  that  the  prisoner  was  an  inoffensive  man,  and  never  had  any 
quarrel  with  the  occupier,  and  that  there  was  no  known  motive  for  committing  the 
act;  the  judges  held  the  conviction  right,  for  that  a  party  who  does  an  act  wilfully, 

(1)  An  indictment  for  arson,  charging  that  the  defendant  did  "feloniously,  unlawfully,  and  ma- 
liciously,"  set  fire,  &o.,  was  held  to  be  sufficient  without  the  word  "wilfully."  Chapman  i.  The 
Commonwealth,  5  Whart.  427. 
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necessarily  intends  that  which  must  be  the  consequence  of  his  act.  R.  v.  Farrington, 
Euss.  &  Ry.  G.  C.  207;  R.  v.  Philp,  1  Moo.  C.  C.  273. 

But  it  was  held  that,  on  an  indictment  under  the  7  Wm.  4  &  1  Vict.  c.  89,  s.  2, 
for  the  capital  offence  of  setting  fire  to  a  dwelling-house,  some  person  being  therein, 
in  which  there  was  no  charge  of  any  intent  to  injure  or  defraud  any  person,  the  pris- 
oner could  not  be  convicted  of  the  transportable  offence  of  setting  fire  to  the  house, 
under  the  3d  section  of  that  statute,  as  an  allegation  of  intent  to  injure  or  defraud 
some  person  was  essential  to  an  indictment  under  that  section.  R.  v.  Paice,  1  C.  & 
K.  73  :  47  E.  0,  L  R. 

Where  the  prisoner  was  a  person  of  weak  intellect,  and  the  jury  found  that,  though 
the  prisoner  set  fire  to  the  building,  as  charged,  they  did  not  believe  that  he  was  con- 
scious that  the  effect  of  what  he  did  would  be  to  injure  any  person,  Martin,  B., 
ordered  a  verdict  of  not  guilty  to  be  rendered.  R.  v.  Davies,  1  F.  &  F.  69. 

It  has  been  held,  that  a  wife  who  set  fire  to  her  husband's  house,  was  not  guilty  of 
felony,  within  the  7  &  8  Geo.  4,  c.  30,  s.  2.  The  indictment' described  the  prisoner 
as  the  wife  of  J.  Marsh,  and  charged  her  with  setting  fire  to  a  certain  house  of  the 
said  J.  Marsh,  with  intent  to  injure  him,  against  the  statute.  It  appeared  that  the 
*prisoner  and  her  husband  had  lived  separate  for  about  two  years,  and  pre-  [*272] 
vious  to  the  act,  when  she  applied  for  the  candle  with  which  it  was  done,  she  said  it 
was  to  set  her  husband's  house  on  fire,  because  she  wanted  to  burn  him  to  death.  On 
a  case  reserved  upon  the  question,  whether  it  was  an  offence  within  the  7  &  8  Geo. 
4,  c.  30,  s.  2,  for  a  wife  to  set  fire  to  her  husband's  house  for  the  purpose  of  doing 
him  a  personal  injury,  the  conviction  was  held  wrong,  the  learned  judges  thinking, 
that  to  constitute  the  offence,  it  was  es.?ential  that  there  should  be  an  intent  to  injure 
or  defraud  some  third  person,  not  one  identified  with  herself.  R.  v.  Marsh,  1  Moody, 
C.  C.  182. 

Where  the  intent  laid  is  to  defraud  insurers,  the  insurance  must  be  proved.  To| 
prove  this  the  policy  must  be  produced ;  evidence  of  the  books  of  an  insurance  com- 
pany not  being  admissible,  unless  notice  has  been  given  to  produce  the  policy,  or  the 
non-production  of  the  policy  is  accounted  for.  R.  v.  Doran,  1  Esp.  127.  The  policy 
is  not  inadmissible  for  want  of  a  stamp.  17  &  18  Vict.  c.  83,  s.  37  (ante,  p.  167). 
And  it  must  be  shown  that  the  risk  has  attached.  It  has  been  held  that  the  part- 
owner  of  a  ship  may  be  convicted  of  setting  fire  to  it  with  intent  to  injure  and  defraud 
the  other  part-owners,  although  he  has  insured  the  whole  ship,  and  promised  that  the 
other  part-owners  shall  have  the  benefit  of  the  insurance.  R.  v.  Philp,  1  Moo.  C.  0. 
263 ;  R.  V.  Newill,  Id.  458.  A  person  may  be  convicted,  under  the  7  Wm.  4  &  1 
Vict.  c.  89,  ss.  6  &  11,  for  setting  fire  to  a  vessel  of  which  he  was  at  the  time  part- 
owner.  R.  V.  Wallace,  Carr.  &  M.  200:  41  B.  C.  L.  R.  The  underwriters  on  a 
policy  of  goods  fraudulently  made  are  within  the  statute.  S.  C.  2  Moo.  C.  C.  200. 

Where  a  count  in  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  17,  charged  the 
prisoner  with  setting  fire  to  a  certain  stack  of  straw,  but  without  alleging  any  intent 
to  injure,  the  judges  held  that,  as  that  clause  contained  no  words  of  intent,  the  count 
was  good.  R  V.  Newill,  1  Moo.  C.  C.  458.  As  to  how  the  intent  is  to  be  laid, 
see  24  &  25  Vict.  c.  97,  s.  60,  supra,  p.  264. 

What  constitit/es  an  attempt  to  set  fire.^  It  is  a  sufiioient  overt  act  to  render  a 
person  liable  to  be  found  guilty  of  attempting  to  set  fire  to  a  stack  under  this  statute, 
if  he  go  to  the  stack  with  the  intention  of  setting  fire  to  it,  and  light  a  lucifer  match 
for  that  purpose,  but  abandon  the  attempt  because  he  finds  that  he  is  being  watched. 
Per  Pollock,  0.  B.,  R.  v.  Taylor.  1  F  &  F.  511.     See  further,  infra,  p.  284. 
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Impeding  a  person  endeavoring  to  save  himself  or  others  from  shipwreck.^  By 
the  24  &'25  Vict.  c.  100,  s.  17x  "Whosoever  shall  unlawfully  and  maliciously  prevent 
or  impede  any  person  being  on  board  of,  or  having  quitted  any  ship  or  vessel  which 
shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  in  his  endeavor  to  save 
his  life,  or  shall  unlawfully  and  maliciously  prevent  or  impede  any  person  in  his  en- 
deavor to  save  the  life  of  any  such  person,  as  in  this  section  first  aforesaid,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  .servitude  for  life,  or  for  any  term  not  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

[*274]  ^Shooting,  or  attempting  to  shoot,  or  wounding  with  intent  to  do  grievous 
hodily  harm,]  By  s.  18,  "  Whosoever  shall  unlawfully  and  maliciously  by  any  means 
whatsoever  wound,  or  cause  any  grievous  bodily  harm  to  any  person,  or  shoot  at  any 
person,  or  by  drawing  a  trigger,  or  in  any  other  manner  attempt  to  discharge  any  kind 
of  loaded  arms  at  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim, 
disfigure,  or  disable  any  person,  or  to  do  some  other  grievous  bodily  barm  to  any  per- 
son, or  with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  any 
person,  shall  be  guilty  of  felony."     The  same  punishment  as  in  the  last  section. 

What  shall  constitute  loaded  arms.]  By  s.  19,  "  Any  gun,  pistol,  or  other  arms, 
which  shall  be  loaded  in  the  barrel  with  gunpowder  or  any  other  explosive  substance, 
and  ball,  shot,  slug,  or  other  destructive  material,  shall  be  deemed  to  be  loaded  arms 
within  the  meaning  of  this  act,  although  the  attempt  to  discharge  the  same  may  fail 
from  want  of  proper  priming  or  from  any  other  cause." 

Inflicting  bodily  injury  with  or  without  weapons.]  By  s.  20,  "  Whosoever  shall 
unlawfully  and  maliciously  wound  or    inflict  any  grievous  bodily  harm  upon  any 
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Other  person,  either  with  or  without  any  weapon  or  instrument,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Attempting  to  choke  in  order  to  commit  any  indictalle  offence.']  By  s.  21,  "  Who- 
soever shall,  by  any  means  whatsoever,  attempt  to  choke,  suffocate,  or  strangle  any 
other  person,  or  shall,  by  any  means  calculated  to  choke,  suffocate,  or  strangle,  at- 
tempt to  render  any  other  person  insensible,  unconscious,  or  incapable  of  resistance, 
with  intent  in  any  of  such  cases  thereby  to  enable  himself  or  any  other  person  to 
commit,  or  with  intent  in  any  of  such  cases  thereby  to  assist  any  other  person  in  com- 
mitting, any  indictable  offence,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor." 

Assaulting  clergymen.']  By  s.  36,  "  Whosoever  shall,  by  threats  or  force,  obstruct 
or  prevent,  or  endeavor  to  obstruct,  or  prevent,  any  clergyman  or  other  minister  in 
or  from  celebrating  divine  service,  or  otherwise  officiating  in  any  church,  chapel, 
meeting-house,  or  other  place  of  divine  worship,  or  in  or  from  the  performance  of  his 
duty  in  the  lawful  burial  of  the  dead  in  any  churchyard  or  other  burial-place,  or  shall 
strike  or  offer  any  violence  to,  or  shall,  upon  any  civil  process,  or  under  the  pretence 
of  executing  any  civil  process,  arrest  any  clergyman  or  other  minister  who  is  engaged 
in,  or  to  the  knowledge  of  the  offender  is  about  to  engage  in,  any  of  the  rites  or  duties 
in  this  section  aforesaid,  or  who  to  the  knowledge  of  the  offender  shall  be  going  to 
perform  the  same  or  returning  from  the  performance  thereof,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

*  Assaulting  mugistrolejs  and  other  officers  endeavoring  to  save  shipwrecked  [*275] 
property,  (be]  By  s.  37,  it  is  enacted,  "  Whosoever  shall  assault  and  strike,  or 
wound  any  magistrate,  officer,  or  other  person  whatsoever,  lawfully  authorized,  in  or 
on  account  of  the  exercise  of  his  duty,  in  or  concerning  the  preservation  of  any 
vessel  in  distress,  or  of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or  cast  on 
shore,  or  lying  under  water,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Assault  with  intent  to  commit  felony  and  resist  lawful  apprehension.]  By  s.  38, 
"Whosoever  shall  assault  any  person  with  intent  to  commit  felony,  or  shall  assault, 
resist,  or  wilfully  obstruct  any  peace  officer  in  the  due  execution  of  his  duty,  or  any 
person  acting  in  aid  of  such  officer,  or  shall  assault  any  person  with  intent  to  resist 
or  prevent  the  lawful  apprehension  or  detainer  of  himself  or  of  any  other  person  for 
any  offence,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exeeedino-  two 
years,  with  or  without  hard  labor."(l) 


(1)  In  an  Indiotment  against  one  for  impeding  an  officer  in  the  execution  of  liis  official  duty,  tlie 
allegation  must  show  the  nature  of  the  duty,  the  manner  of  its  execution,  and  the  mode  of  resistance 
The  State  r.  Burt,  25  Vermont,  373  ;  The  People  v.  Gulick,  Hill  &  Denio,  229. 
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Assaults  with  intent  to  obstruct  sale  or  passage  of  yrain.]  By  s.  39,  '•  Whosoever 
shall  beat,  or  use  any  violence  or  threat  of  violence  to  any  person,  with  intent  to  deter' 
or  hinder  him  fronn  buying,  selling,  or  otherwise  disposing  of,  or  to  compel  him  to  buy 
sell,  or  otherwise  dispose  of,  any  wheat  or  other  grain,  flour,  meal,  malt,  or  potatoes  in 
any  market  or  other  place,  or  shall  beat  or  use  any  such  violence  or  threat  to  any  person 
having  the  care  or  charge  of  any  wheat  or  other  grain,  flour,  meal  malt,  or  potatoes 
whilst  on  the  way  to  or  from  any  city,  market  town,  or  other  place,  with  intent  to 
stop  the  conveyance  of  the  same,  shall,  on  conviction  thereof  before  two  justices  of 
the  peace,  be  liable  to  be  imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or 
house  of  correction  for  any  term  not  exceeding  three  months  :  provided  that  no  per- 
son who  shall  be  punished  for  any  such  offence  by  virtue  of  this  section  shall  be 
punished  for  the  same  offence  by  virtue  of  any  other  law  whatsoever." 

Assaults  on  seamfn.]  By  s.  40,  "  Whosoever  shall  unlawfully  and  with  force 
hinder  or  prevent  any  seaman,  keelman,  or  caster  from  working  at  or  exercising  bis 
lawful  trade,  business,  or  occupation,  or  shall  beat  or  use  any  violence  to  any  such 
person  with  intent  to  hinder  or  prevent  him  from  working  at  or  exercising  the  same, 
shall,  on  conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  be  imprisoned 
and  kept  to  hard  labor  in  the  common  gaol  or  house  of  correction  for  any  term  not 
exceeding  three  months :  provided  that  no  person  who  shall  be  punished  for  any 
offence  by  reason  of  this  section  shall  be  punished  fur  the  same  offence  by  virtue  of 
any  law  whatsoever." 

Assaults  arising  from  combination.]  By  s.  41,  "  Whosoever,  in  pursuance  of  any 
unlawful  combination  or  conspiracy  to  raise  the  rate  of  wages,  or  of  any  unlawful  com- 
bination or  conspiracy  respecting  any  trade,  business,  or  manufacture,  or  respecting 
[*276]  any  person  concerned  *or  employed  therein,  shall  unlawfully  assault  any  per- 
son, shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  fur  any  term  not  exceeding  two 
years,  with  or  without  hard  labor." 

Assaults  punishable  by  summary  conviction — whrti  a.  bar  to  further  proceedings.] 
By  ss.  42  &  43,  power  is  given  to  justices  to  punish  summarily  any  common  assault 
or  assaults  on  females  or  on  boys  under  fourteen  years  of  age. 

By  s.  44,  "  If  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or  battery 
upon  the  merits,  where  the  complaint  was  preferred  by  or  on  behalf  of  the  party 
aggrieved,  under  either  of  the  last  two  preceding  sections,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  make  out  a  certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party  against  whom  the  complaint 
was  preferred." 

By  s.  45,  "  If  any  person,  against  whom  any  such  complaint  as  in  either  of  the 
last  three  preceding  sections  mentioned,  shall  have  been  preferred  by  or  on  the  behalf 
of  the  party  aggrieved,  shall  have  obtained  such  certificate,  or,  having  been  convicted, 
shaH  have  paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suffered  the  im- 
prisonment or  imprisonment  with  hard  labor  awarded,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause." 
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Assault  occasioning  bodily  harm.]  By  s.  47,  "  Whosoever  shall  be  convicted 
upon  an  indictment  of  any  assault  occasioning  actual  bodily  harm  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 
A  similar  provision  is  also  contained  in  s.  20. 

Common  assnult.']  By  the  same  section,  "  Whosoever  shall  be  convicted  upon  an 
indictmRnt  for  a  common  assault  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard  labor. 

Indecent  assaidts  on  females.]  By  s.  52,  "Whosoever  shall  be  convicted  of  any 
indecent  assault  upon  any  female,  or  of  any  attempt  to  have  carnal  knowledge  of 
any  girl  under  twelve  years  of  age,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Indecent  assnvlts  on  males.  By  s.  63,  "  Whosoever  shall  attempt  to  commit  the 
said  abominable  crime  (buggery),  or  shall  be  guilty  of  any  assault  with  intent  to  oom- 
uiit  the  same,  or  of  any  indecent  assault  upon  any  male  person,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
rourt,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years  and  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor." 

Prosecution  for  ajismdt  hy  guardians  or  overseers.]  By  s.  73,  *"  Where  [*277] 
any  complaint  shall  be  made  of  any  offence  against  section  26  of  this  act  (J.rifra,  tit. 
Tiltreating  Apprentices),  or  of  any  bodily  injury  inflicted  upon  any  person  under  the 
age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  be  indicted,  and 
the  circumstances  of  which  offence  amount  in  point  of  law  to  a  felony,  or  an  attempt 
to  commit  a  felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two  justices  of 
the  peace  before  whom  such  complaint  is  heard,  shall  certify  under  their  hands  that 
it  is  necessary  for  the  purposes  of  public  justice  that  the  prosecution  should  be  con- 
ducted by  the  guardians  of  the  union  or  place,  or,  where  there  are  no  guardians,  by  the 
overseers  of  the  poor  of  the  place,  in  which  the  offence  shall  be  charged  to  have  been 
committed,  such  guardians  or  overseers,  as  the  case  may  be,  upon  personal  service  of 
such  certificate  or  a  duplicate  thereof  upon  the  clerk  of  such  guardians,  or  upon  any 
one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall  pay  the  costs  reason- 
ably and  properly  incurred  by  them  therein  (so  far  as  the  same  shall  not  be  allowed 
to  them  under  any  order  of  the  court)  out  of  the  common  fund  of  the  union,  or  out 
of  the  funds  in  the  hands  of  the  guardians  or  overseers,  as  the  case  may  be ;  and, 
where  there  is  a  board  of  guardians,  the  clerk  or  some  other  ofiBcer  of  the  union  or 
place,  and  when  there  is  no  board  of  guardians  one  of  the  overseers  of  the  poor  may, 
if  such  justices  think  it  necessary  for  the  purposes  of  public  justice,  be  bound  over 
to  prosecute." 

Costs.]     See  as  to  costs  24  &  25  Vict.  c.  100,  ss.  74  &  75,  supra,  p  221. 

Assault  with  intent  to  rob.]  See  24  &  25  Vict,  c  96,  ss.  41,  42,  &  43 ;  post,  tit. 
Robbery. 

Wh'it  amounts  to  an  assault.]  All  crimes  of  violence  to  the  person  include  an 
assault,  and  the  nature- of  the  crime  depends  much  more  frequently  on  the  conse- 
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qnenoes  of  the  act  than  any  peculiarity  of  the  act  itself.  The  decisions  on  the  various 
crimes  of  violence  will,  therefore,  frequently  serve  to  illustrate  the  principle  applica- 
ble to  all.     These  cases  are  ranged  under  the  heads  of  the  crimes  to  which  they  refer. 

An  assault  is  any  attempt  or  offer  with  force  or  violence  to  do  a  corporal  hurt  to 
another,  whether  from  malice  or  wantonness,  as  by  striking  at  him,  or  even  holding  up 
the  fist  to  him  in  a  threatening  or  insulting  manner,  or  with  such  other  circumstances 
as  denote  at  the  time  an  intention,  coupled  with  a  present  ability,  of  actual  violence 
against  his  person,  as  by  pointing  a  weapon  at  him  when  he  is  within  the  reach  of  it.(l) 
1  East,  P.  C.  406.  Striking  at  another  with  a  cane,  stick,  or  fist,  although  the  party 
striking  misses  his  aim,  2  Koll.  Abr.  545,  1.  45  ;  drawing  a  sword  or  bayonet,  or 
throwing  a  bottle  or  glass  with  intent  to  wound  or  strike  ;  presenting  a  gun  at  a  man 
who  is  within  the  distance  to  which  the  gun  will  carry;  pointing  a  pitchfork  at  him 
when  within  reach  of  it;  or  any  other  act,  indicating  an  intention  to  use  violence 
against  the  person  of  another,  is  an  assault.  1  Hawk.  c.  62,  s.  1.  It  is  an  assault  to 
point  a  loaded  pistol  at  anyone;  but  not  an  assault  to  point  at  another  a  pistol  which 
is  proved  not  to  be  so  loaded  as  to  be  able  to  be  discharged.  R.  v.  James,  1  C.  &  K. 
530  :  47  E.  C.  L.  R.  But  in  R.  v.  St.  George,  9  C.  &  P.  483 :  38  E.  C.  L.  R.; 
[*278]  Parke,  *B.,  held  otherwise,  saying  that  it  was  an  assault  to  present  a  pistol 
at  a  man  at  all,  whether  loaded  or  not.  Although  to  constitute  an  assault  there  must 
be  a  present  ability  to  inflict  an  injury,  yet  if  a  man  is  advancing  in  a  threatening 
attitude  to  strike  another,  so  that  the  blow  would  almost  immediately  reach  him  if  he 
were  not  stopped,  and  he  is  stopped,  this  is  an  assault.  Stephens  v.  Myers,  4  C.  &  P. 
349  :  19  E.  C.  L.  R.  So  there  may  be  an  assault  by  exposing  a  child  of  tender  years, 
or  a  person  under  the  control  and  dominion  of  the  party,  to  the  inclemency  of  the 
weather.  R.  v.  Ridley,  2  Campb.  650  ;  1  Russ.  by  Grea.  752.  See  E.  v.  Marsh,  1 
C.  &K.  496:  47  E.  C.  L.  R. 

But  a  mere  omission  to  do  an  act  cannot  be  construed  into  an  assault.  Thus  where 
a  man  kept  an  idiot  brother,  who  was  bed-ridden,  in  a  dark  room  in  his  house,  with- 
out sufficient  warmth  or  clothing,  Burrough,  J.,  ruled,  that  these  facts  would  not  sup- 
port an  indictment  for  assault  and  false  imprisonment;  for  although  there  had  been 
negligence,  yet  mere  omission,  without  a  duty,  would  not  create  an  offence  indictable 
as  an  assault.  R.  v.  Smith,  2  C.  &  P.  439  :  12  E.  C.  L.  R. 

(1)  1  Wheeler's  C.  C.  .365  ;  United  States  v.  Ortega,  4  Wash.  C.  C.  Eep.  534  ;  State  v.  Davis  et  al., 
^  Hill,  46  ;  State  v.  Beck  et  al.,  Id.  36.3.  It  is  an  assault  to  attempt  to  run  against  the  wagon  of 
another  on  the  highway.  People  v.  Lee,  1  Wheeler's  C.  C.  364.  It  is  not  an  assault  to  point  a  oane 
at  one  in  the  street  in  derision,  and  for  the  purpose  of  insult,  but  without  an  intention  to  strike. 
Goodwin's  Case,  6  Rogers's  Rec.  9. 

If  a  pistol,  purporting  to  be  loaded,  was  presented  so  near  as  to  have  been  dangerous  to  life  if  it 
had  been  loaded  and  gone  off,  it  is  an  assault,  though  in  fact  the  pistol  was  not  loaded.  The  State  v. 
Smith,  2  Humphreys,  457.  It  is  not  an  assault  to  cause  abortion  upon  a  woman  not  yet  quick  with 
child,  if  done  with  her  consent.  It  is  only  in  oases  of  high  crimes  that  the  person  assaulted  is  in- 
capable of  assenting.  The  State  v.  Cooper,  2  Zabriskie,  52  ;  Bell  v.  Miller,  5  Ohio,  251. 

An  assault  is  an  attempt  with  force  or  violence  to  do  a  corporal  injury  to  another  ;  and  may  con- 
sist hf  any  act  tending  to  such  injury,  accompanied  with  circumstances  denoting  an  intent,  coupled 
with  a  present  ability,  to  use  violence  against  the  person.  It  is  not  essential,  to  constitute  an  assault, 
and  there  should  be  a  direct  attempt  at  violence.  Hays  v.  The  People,  1  Hill,  351. 

An  offer  to  strike  by  one  person  rushing  upon  another,  will  he  an  assault,  though  the  assailant  bo 
not  near  enough  to  reach  his  adversary,  if  the  distance  be  such  as  to  induce  a  man  of  ordinary  firm- 
ness, under  the  accompanying  circumstances,  to  believe  that  he  will  instantly  receive  a  blow,  unless 
he  strikes  in  self-defence.   State  v.  Davis,  1  Iredell's  N.  C.  Law  Rep.  125. 

Where  A.  being  within  striking  distance  rnises  a  weapon  for  the  purpose  of  striking  B.,  and  at  the 
same  time  declares  that  if  B.  will  perform  a  certain  act,  he  will  not  strike  him,  and  B.  docs  perform 
the  required  act,  in  consequence  of  which  no  blow  is  given,  this  is  an  assault  on  A.  State  v.  Morgan, 
3  Iredell's  N.  C.  Law'Rep.  186. 

Assault  by  drawing  an  empty  pistol  and  threatening  to  shoot.  State  v.  Smith.  2  Humphreys,  457". 

The  drawing  of  a  pistol  without  presenting'  or  cocking  it  is  not  an  assault.  Lawson  v.  The  Stnte, 
30  Alabama,  14;  The  State  v.  Shepard,  10  Iowa,  126;  Bloomer  v.  The  State,  3  Sneed,  66;  The 
Commonwealth  v.  Ford,  5  Gray,  475. 
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It  was  formerly  held  that,  if  a  person  puts  a  deleterious  drug  (as  cantharides)  into 
coffee,  in  order  that  another  may  take  it,  if  it  be  taken  he  is  guilty  of  an  assault  upon 
the  party  by  whom  it  is  taken.  E.  v.  Button,  8  C.  &  P.  660  :  34  E.  C.  L.  R.  But 
in  R.  7.  Hanson,  2  C.  &  K.  912  :  61  E.  C.  L.  R.,  the  contrary  was  held,  per  Williams 
and  Cresswell,  JJ. ;  and  R.  v.  Walkden,  1  Cox  C.  C.  282,  per  Parke,  B.,  and  R.  v. 
Dilworth,  2  C.  &  K.  912,  per  Coltman,  J.,  are  to  the  same  effect.  Nevertheless  if 
death  ensued,  it  would  be  manslaughter.  2  Hale,  P.  C.  436.  See  also  24  &  25  Vict, 
c.  100,  s.  24,  infra,  tit.  Poisoning. 

Where  the  defendants  took  a  newly  born  child,  put  it  into  a  bag,  and  hung  it  on  to 
some  park  palings  at  the  side  of  a  footpath,  Tindal,  C.  J.,  held  this  to  be  an  assault 
upon  the  child.  R.  v.  Marsh,  1  C.  &  K.  496 :  47  E.  0.  L  R. 

An  unlawful  imprisonment  is  also  an  assault.  1  Hawk.  c.  62,  s.  1. 

It  has  been  frequently  said  that  every  imprisonment  includes  a  battery.  B.  N.  P. 
22 ;  1  Selw.  N.  P.  Imprisonment,  I.  But  this  doctrine  has  been  denied,  Emmett 
V.  Lyne,  1  N.  R.  255. 

If  two  parties  go  out  to  strike  one  another,  and  do  so,  it  is  said  to  be  an  assault  in 
both,  and  that  it  is  quite'immaterial  which  strikes  the  first  blow.  R.  v.  Lewis,  1  C.  & 
K.  419.     See  infra,  p.  279. 

Although  it  was  formerly  doubted,  it  is  now  clear,  that  no  words,  whatever  nature 
they  may  be  of,  will  constitute  an  assault.  Hawk.  P.  C.  b.  1,  c.  62,  s.  1 ;  1  Bac.  Ab. 
Assault  and  Battery  (A);  1  Russ.  by  Grea.  750.  But  words  may  sometimes  be  an 
important  ingredient  in  ascertaining  what  is  the  intention  of  the  party ;  thus  they 
may  qualify  what  would  otherwise  be  an  assault,  by  .showing  that  the  party  intends  no 
present  corporal  injury,  as  where  a  person  meeting  another,  laid  his  hand  upon  his 
sword,  saying,  "  If  it  were  not  assize  time,  I  would  not  take  such  language  from  you;" 
for  it  shows  that  he  had  not  a  design  to  do  the  party  any  corporal  hurt.  Tuberville  v. 
Savage,  1  Mod.  3;  2  Keb.  545.(1) 

Cow.<ien^]  In  consequence  of  the  natural  desire  not  to  permit  a  flagrant  act  of 
immorality  to  go  unpunished,  an  attempt  has  frequently  been  made  to  treat  that 
as  an  as.sault  which  is  consented  to  *on  the  part  of  the  person  who  is  the  [*279] 
subject  of  the  act.  But  on  examination  it  will  be  found  that  there  is  no  authority 
for  such  a  position.  Thus  in  R.  v.  Nichols,  Russ.  &  Ry.  130,  which  is  sometimes 
quoted  in  support  of  such  a  doctrine,  where  a  master  took  indecent  liberties  with  a 
female  scholar,  to  which  she  did  not  resist,  Mr.  Baron  Graham  distinctly  told  the 
jury  that  there  was  some  evidence  to  show  that  (fee  acts  of  the  prisoner  were  against 
the  girl's  will.  And  in  R.  v.  Day,  9  C.  &  P.  722,  a  similar  case,  Coleridge,  J., 
pointed  out  the  distinction  between  consent  and  submission.  He  said,  "Every  consent 
involves  a  submission  ;  but  it  by  no  means  follows  that  a  mere  submission  involves 
consent.  It  would  be  too  much  to  say  that  an  adult  submitting  quietly  to  an  outrage 
of  this  description  was  not  consenting;  on  the  other  hand  the  mere  submission  of  a 
child,  when  in  the  power  of  a  strong  man,  and  mo.st  probably  acted  upon  by  fear,  can 
by  no  means  be  taken  to  be  such  a  consent  as  will  justify  the  prisoner  in  point  of 
law."  In  R.  V.  Martin,  2  Moo.  C.  C.  123,  where  the  prisoner  was  convicted  of  an 
assault  with  intent  to  carnally  know  a  girl  above  ten  and  under  twelve  years  of  age, 

(1)  Commonwealth  v.  Eyre,  1  Serg   &  Rawle,  347. 

When  the  defendant,  at  the  time  he  raised  his  whip  and  shook  it  at  plaintiff,  though  within  strik- 
ing distance,  made  use  of  the  words,  *■  Were  you  not  an  old  man,  I  would  knock  you  down,"  this 
does  not  import  a  present  purpose  to  strike,  and  does  not  in  law  amount  to  an  assault.  State  v.  Crow, 
1  Iredell's  N.  C.  Law  Rep.  376. 
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the  girl  assenting,  the  judges,  on  a  case  reserved,  held  that  the  conviction  could  not 
be  supported  ;  and  the  same  was  held  by  the  Court  of  Criminal  Appeal,  in  R.  v.  Read, 
Den.  C.  C.  377. 

Having  carnal  knowledge  of  a  girl  under  the  age  often  years,  even  with  her  eon- 
sent,  is  a  rape  (see  post,  tit.  Rape);  though,  theoretically,  a  rape  includes  an  assault; 
but  this  is  an  acknowledged  anonjaly,  and  no  inference  can  be  drawn  therefrom  in 
opposition  to  the  above  express  decisions. 

If  the  consent  of  the  injured  person  has  been  obtained  by  fraud,  then  the  outrage 
is  considered  as  nut  the  less  an  assault  becau.'-e  it  is  consented  to.  Thus  in  R.  v. 
Saunders,  8  C.  &  P.  26o  :  34  E.  C.  L.  R.,  where  a  man,  pretending  to  be  her  hus- 
band, went  to  bed  with  a  married  woman,  and  she,  believing  him  to  be  her  husband, 
permitted  him  to  have  connection  with  her;  this  was  held  by  Gurney,  B.,  to  be  an 
assault.     And  the  same  was  held  by  Alderson,  B.,  in  R.  v.  Williams,  Id.  286. 

It  has  also  been  said,  though  the  law  is  not  so  clear  upon  this  point,  that  where 
the  act  is  in  itself  unlawful,  it  will,  though  consented  to,  be  punishable  as  an  assault, 
(.'uleridge,  J.,  in  R.  v.  Lewis,  1  C.  &  K.  419,  said,  that  if  two  parties  go  out  to  strike 
one  another,  and  do  so,  that  it  was  an  assault  in  both,  and  that  it  was  quite  immate- 
rial who  struck  the  first  blow.  There  does  not  appear  to  be  any  other  direct  authority 
fur  this  position.  It  is  indeed  said,  in  Buller's  N.  P.  16;  that  in  an  action  for  assault 
and  battery,  it  is  no  defence  that  the  plaintiff  and  defendant  fought  by  consent,  for 
that  the  fighting  being  unlawful,  the  plaintiff  would  still  be  entitled  to  a  verdict  for 
the  injury  done  him.  But  in  Christopherson  v.  Bere,  17  L  J.  Q.  B.  109,  the  Court 
of  Queen's  Bench  held  that  a  plea  of  leave  and  license  to  an  action  of  assault, 
amounted  to  a  plea  of  not  guilty. 

Lawful  chastisew.Kvt.']  If  a  parent  in  a  reasonable  manner  chastise  his  child,  or  a 
master  his  servant,  being  actually  his  servant  at  the  time,  or  a  schoolmaster  his 
scholar,  or  a  gaoler  his  prisoner,  or  if  one  confine  a  friend  who  is  mad,  and  bind  and 
beat  him,  in  such  circumstances,  it  is  no  assault.(l)  Hawk.  P.  C.  b.  1,  c.  90,  s.  23; 
Com.  Dig.  Pleader  (3  M.  13).  A  defendant  may  justify  even  a  muyhem,  if  done 
[*280]  *by  him  as  an  officer  of  the  army  for  disobedience  of  orders,  and  he  may  give 
in  evidence  the  sentence  of  a  council  of  war,  upon  a  petition  against  him  by  the 
plaintiiF;  and  if  by  the  sentence  the  petition  is  dismissed,  it  will  be  conclusive  evi- 
dence in  favor  of  the  defendant.  Lane  v.  Degberg,  B.  N.  P.  19.  In  all  cases  of 
chastisement  it  must,  in  order  to  be  justifiable,  appear  to  have  been  reasonable.  1 
East,  P.  C.  406;  and  &&e.  post,  tit.  Murder. 

Si-lf-defence.]  A  blow  or  other  violence  necessary  for  the  defence  of  a  man's  per- 
son against  the  violence  of  another,  will  not  constitute  a  battery.  Thus  if  A.  lift  up 
his  stick,  and  oifer  to  strike  B.,  it  is  a  sufficient  assault  to  justify  B.  in  striking  A.; 
for  he  need  not  stay  till  A.  has  actually  struck  him.  B.  N.  P.  18.  But  every  assault 
will  not  justify  every  battery,  and  it  is  matter  of  evidence  whether  the  assault  was 
proportionable  to  the  battery ;  an  assault  may  indeed  be  of  such  a  nature  as  to  justify  a 
mayhem;  but  where  it  appeared  that  A.  had  lifted  the  form  upon  which  B.  sat, 
whereby  the  latter  fell,  it  was  held  no  justification  for  B.'s  biting  off  A.'s  finger.  B. 

(1)  A  master  has  no  right  to  correct  his  hired  servant.  Commonwealth  v.  Baird,  1  Ashmead,  267. 
The  iiuthority  of  the  master  to  correct  his  apprentice  is  personal.  The  People  v.  Phillips,  1  Wheel- 
er's C.  C.  15y.  As  to  the  case  of  a  schoolmaster,  see  Morris's  Case,  1  Rogers's  Rec.  5.S  ;  The  Com- 
monwealth V.  Randall,  4  Gray,  36,  Of  an  assault  hy  a  parent  on  a  child.  Jacob  v.  The  State,  3 
Humphreys,  493  ;  Johnson  v.  The  State,  2  Ibid.  283. 
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N.  p.  18.  In  cases  of  assault,  as  in  other  cases  of  trespass,  the  party  ought  not,  in 
the  first  instance,  to  beat  the  assailant,  unless  the  attack  is  made  with  such  violence 
as  to  render  the  battery  necessary.  Weaver  v.  Bush,  8  T.  R.  78 ;  1  Russ.  by  Grea. 
754.  Where  a  man  strikes  at  another  within  a  distance  capable  of  the  latter  being 
struck,  he  is  justified  in  using  such  a  degree  of  force  as  will  prevent  a  repetition. 
Per  Parke,  B.,  Anon.  2  Lewin,  C.  C.  48.  But  a  blow  struck  after  all  danger  is 
past,  is  an  assault.  R.  v.  Driscoll,  Car.  &  M.  '214 :  41  E.  C.  L.  R.,  per  Coleridge,  J. 
If  the  violence  used  be  more  than  necessary  to  repel  the  assault,  the  party  may  be 
convicted  of  an  assault.     R.  v.  Mabel,  9  C.  &  P.  474  :  38  E.  C.  L.  R 

The  rule  on  this  point  is  well  laid  down  by  a  writer  on  Scotch  law:  "Though 
fully  justified  in  retaliating,  the  party  must  not  carry  his  resentment  to  such  a  length 
as  to  become  the  assailant  in  his  turn,  as  by  continuing  to  beat  the  aggressor  after  he 
has  been  disabled,  or  has  submitted^  or  by  using  a  lethal  or  ponderous  weapon,  as  a 
knife,  poker,  hatchet  or  hammer,  against  a  fist  or  cane,  or  in  general  pushing  his 
advantage,  in  point  of  strength  or  weapon,  to  the  uttermost.  In  such  cases  the  de- 
fence degenerates  into  aggression,  and  the  original  assailant  is  entitled  to  demand 
punishment  for  the  new  assault  committed  on  him,  after  his  original  attack  had  been 
duly  chastised. "(1)  Alison's  Princ.  Cr.  Law  of  Scot.  177;   1  Hume,  335. 

Defence  of  other  persons.^  It  would  seem  that  a  person  has  no  right  to  commit 
an  assault  merely  in  defence  of  other  persons,  unless  he  stand  in  a  particular  relation 
to  the  person  assaulted.  Such  relations  are,  husband  and  wife,  and  vice  versa; 
parent  and  child,  and  vice  versa ;(2')  and  a  servant  in  defence  of  his  master,  but  not 
a  master  in  defence  of  his  servant.  The  law  is  so  laid  down  in  Dalton's  Justice,  eh. 
121 ;  though  he  treats  the  last  point  as  doubtful.  He  also  says  that  neither  can  the 
farmer  or  tenant  justify  such  an  act  in  defence  of  his  landlord,  nor  a  citizen  in  defence 
of  the  mayor  of  the  city  or  town  corporate  where  he  dwelleth.  Hawkins,  bk.  2,  c, 
60,  s.  4,  follows  Dalton  exactly.  It  is  true  that  both  these  writers  are  speaking  of 
the  forfeiture  of  recognizances  to  keep  the  peace,  but  probably  what  is  said  would  be 
applicable  to  prosecutions  for  assault  also. 

*  Whether  the  interference  can  be  justified  on  the  ground  that  a  breach  of  [*281] 
the  peace  is  being  committed,  see  inf-a'. 

Prevention  of  unUiufnJ  ocis.J  There  can  be  no  doubt  that  any  person  may  inter- 
fere to  prevent  the  commission  of  a  felony  or  any  breach  of  the  peace,  and  that  he 
may  proceed  to  any  extremity  which  may  be  necessary  to  effect  that  object;  coin- 
Ujcncing  of  course  with  a  request  to  the  offender  to  desist,  then  if  he  refuses  gently 
laying  hands  on  him  to  restrain  him  ;  and  if  he  still  resist,  then  with  force  compel- 
ling him  to  submit.  Precisely  the  same  rules  apply  as  in  cases  of  self-defence,  it 
being  in  every  case  a  question  for  the  jury  whether  or  no  the  degree  of  force  actually 
used  was  necessary  for  the  object  which  renders  it  legitimate ;  if  there  be  any  excess 
the  party  using  it  will  be  guilty  of  an  assault. 

It  has  been  attempted  in  some  cases  to  draw  a  distinction  between  laying  hands 

(1)  The  State  v.  Wood,  1  Bay,  282  ;  Elliott  t.  Brown,  2  Wendell,  497.  The  law  does  not  justify 
any  assault  by  way  of  retaliation  or  revenge  for  a  blow  previously  received.  The  State  v.  Gibson, 
10  North  Carolina,  214.  Proof  that  the  prosecutor  struck  the  first  blow  will  not  justify  an  enormous 
battery.  The  State  v.  Quin,  3  Brevard.  f>\b. 

Soil  assault  demesne  is  tfo  excuse,  if  the  retaliation  by  the  defendant  be  excessive  and  bears  no 
proportion  to  the  necessity  or  provocation  received.  Cotton  v.  The  State,  4  Texas,  260  ;  Gallagher 
v.  The  State,  3  Minnesota,  270. 

(2)  Sharp  v.  The  State,  19  Ohio,  379. 
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upon  a  person  in  order  to  restrain  him;  and  proceedins;  to  use  f9rce  in  order  to  attain 
that  object.  Seward  v.  Barclay,  1  Ld.  Kaym.  62;  1  Hawk.  c.  60,  s.  33;  but  there 
seems  no  ground  for  such  a  distinction;  the  slightest  imposition  of  hands  if  not  justi- 
fied is  an  as.sault;  and  the  necessity  of  a  greater  or  less  degree  of  violence  depends  on 
the  circumstances  of  the  case,  to  be  judged  of  by  the  jury. 

Whether  the  assault  may  be  carried  to  the  extent  of  depriving  the  oflFending  party 
of  bis  life  may  perhaps  be  doubtful.  See  post,  tit.  Murder. 

There  does  not  seem  any  express  authority  that  to  prevent  any  unlawful  act  other 
than  a  felony  or  breach  of  the  peace  an  assault  may  be  committed,  and  it  may  perhaps 
be  doubtful  whether  an  assault  can  be  justified  on  this  ground. 

Of  course  the  right  to  apprehend  persons  who  have  committed  ofiences  stands  on  a 
different  footing.     As  to  this  see  svpra,  tit.  Apprehension. 

A  man  may  justify  an  assault  in  defence  of  his  Jiouse  or  other  property  even  though 
no  felony  or  breach  of  the  peace  is  threatened. (1) 

Proof  of  the  aggravating  circumstances.]  The  aggravating  circumstances  fre- 
quently consist  in  the  intent.  Sometimes,  however,  the  consequences  alone  are  suffi- 
cient to  subject  the  prisoner  to  the  more  serious  punishment;  thus  a  man  who  com- 
mits an  assault,  the  result  of  which  is  to  produce  grievous  bodily  harm,  is  liable  to  be 
convicted  under  s.  47  of  the  24  &  25  Vict.  c.  100,  though  the  jury  think  that  the 
grievous  bodily  harm  formed  no  part  of  the  prisoner's  intention.  R.  v.  Sparrow,  30 
L.  J.  M.  C.  43.(2) 

Subsequent  proceedings  after  complaint  for  a  common  assiiull.]  By  the  24  &  25 
Vict.  c.  100,  ss.  44,  45  &  46,  three  alternatives  are  given  to  justices  with  respect  to 
charges  of  assault  over  which  they  have  jurisdiction  ;  they  may  convict  the  defendant, 
or  they  may  dismiss  the  charge,  or  they  may  direct  the  party  to  be  indicted.  In  R. 
V.  Walker,  2  Moo.  &  R.  446,  it  was  held  on  the  similar  words  of  the  9  Geo.  4,  c.  31, 
8.  27,  that  a  conviction  before  justices  for  a  common  assault  was  a  bar  to  a  subsequent 
indictment  for  feloniously  stabbing.  That  case  was  recognized,  in  E.  v.  Erbington, 
31  L,  J.  M.  C.  14,  where  it  was  also  held  by  the  Court  of  Queen's  Bench  that  a  cer- 
[*282]  tificate  of  dismissal  was  a  bar  to  an  indictment  for  unlawful  wounding,  and  *for 
causing  actual  bodily  harm  arising  out  of  the  same  cause  as  the  assault. 

It  was  also  held  on  the  former  statute  that  the  granting  of  the  certificate  by  the 
justices  on  one  of  the  grounds  mentioned  in  the  statute  was  not  discretionary  or  a 
judicial  act,  but  ministerial  only,  and  that  it  was  valid,  although  not  applied  for  when 
the  summons  was  heard.  Hancock  v.  James,  28  L.  J.  M.  C.  196.  And  again,  that 
the  word  "forthwith"  did  not  mean  "forthwith  upon  the  hearing  of  the  summons," 
but  "  forthwith  on  the  application  of  the  party."  Costar  v.  Hetherington,  28  L.  J. 
M.  C.  198.  The  Court  of  Queen's  Bench  in  R.  v.  Robinson,  10  L.  J.  M.  C.  9,  seem 
to  have  acted  on  an  opinion  at  variance  with  these  decisions,  but  Lord  Campbell,  in 
Hancock  v.  James,  said  that  he  could  not  approve  of  the  reasoning  in  that  case. 

As  to  what  constitutes  Wounding,  or  Grievous  Bodily  Harm,  see  those  titles;  a,s 
to  Apprehension,  see  that  title,  and  also  tit.  Murder. 

(1)  The  force  used  must  not  exceed  the  necessity  of  the  case.  Baldwin  v.  Haydon  et  al.,  6  Conn. 
453  ;  State  v.  Lazarus,  1  Rep.  Const.  Ct.  34  ;  Wartrous  v.  Steel,  4  Verm.  629  |  Shain  v.  Markhnm, 
4  J.  J.  Marsb.  678.  It  is  a  good  defence,  to  an  indictment  for  an  assault  and  battery,  that  the 
defendant  struck  the  prosecutor  to  prevent  his  taking  away  the  defendant's  goods  and  chattels,  tlie 
prosecutor  professing  to  seize  them  as  a  constable,  by  virtue  of  an  execution,  but  not  having  been 
lawfully  appointed  a  constable.  The  State  v.  Briggs,  3  Iredell,  357  ;  The  Commonwealth  v.  Goucl- 
win,  3  Cushing,  154  ;  The  State  v.  Gibson,  10  Iredell,  214 

(2)  Norton  v.  The  State,  14  Texas,  387. 
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At  common  law,    ..............  283 

By  statute,    .  .... 283 

Conviction  for  attempt  on  indictment  for  the  principal  offence,     ...  .  284 

Nature  of  the  attempt, 285 


At  common  law.]  At  common  law  every  attempt  to  commit  a  fe.Iony  or  misde- 
meanor is  in  itself  a  misdemeanor.  So  long  as  the  act  rests  in  bare  intention  it  is  not 
punishable.  But  if  that  intention  be  unequivocally  manifested  by  some  overt  act, 
then  it  becomes  an  offence  cognizable  by  the  law.  And  the  mere  soliciting  another 
to  commit  a  felony  is  a  sufficient  overt  act  to  constitute  the  mi.«demeanor  of  attempt- 
ing to  commit  a  felony.  Thus  to  solicit  a  servant  to  steal  his  master's  goods  is  a  mis- 
demeanor, though  it  be  not  charged  in  the  indictment  that  the  felony  was  actually 
committed.  Per  Grose,  J.,  R.  v.  Higgins,  2  East,  8.  So  an  endeavor  to  provoke 
another  to  send  a  challenge  to  fight  has  been  held  to  be  a  misdemeanor.  E,.  v. 
Phillips,  6  East,  464.  And  it  makes  no  difference  whether  the  offence  which  is 
attempted  be  one  which  is  an  offence  at  common  law,  or  created  by  statute.  Per 
Parke,  B.,  R.  v.  Brodrick,  7  C.  &  P.  795  :  32  E.  C.  L.  R.  So  it  has  been  frequently 
held  that  attempts  to  bribe,  and  attempts  to  suborn  a  person  to  commit  perjury,  are 
indictable  misdemeanors.  1  Russ.  Cr.  47,  post,  tit.  Bribery  and  Perjury.  And  by 
the  14  &  15  Vict.  c.  100,  s.  9,  infra,  p.  284,  a  prisoner  may  be  found  guilty  of  this 
common  law  offence  of  the  attempt  upon  an   indictment  for  the  principal  offence. (1) 

By  statute.]  Many  attempts  to  commit  offences  are  provided  for  by  statute. 
Most  of  them  would  be  offences  at  common  law,  but,  by  statute,  severe  penalties  are 
attached  to  them,  or  they  are  even  made  independent  felonies.  Thus  by  the  24  & 
25  Vict.  c.  100,  ss.  14,  18  {supra,  p.  274),  the  attempt  to  commit  any  of  the  offences 
therein  mentioned  is  made  a  felony.  By  s.  15  of  the  same  statute,  "  Whosoever  shall, 
by  any  means  other  than  those  specified  in  any  of  the  preceding  sections  of  this  act, 
attempt  to  commit  murder,  shall  be  guilty  of  felony,  and  being  conVicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement  " 

In  s.  21  {supra,  p.  274),  the  attempt  to  choke,  &c.,  is  specially  mentioned.  By 
s.  62  {supra,  p.  276),  any  attempt  to  commit  an  infamous  crime  is  specially  pro- 
vided for. 

In  almost  all  cases  provisions  for  the  offence  of  setting  fire  to  various  kinds  of  prop- 
erty are  followed  by  provisions  directed  against  the  attempt  to  commit  the  same 
offence.     See  24  &  25  Vict.  c.  97,  ss.  8,  10,  18,  27,  38,  44,  supra,  tit.  Arson. 

*  Conviction  for  attempt  on  indictment  for  principal  offence.]  By  the  14  [*284] 
&  15  Vict.  c.  100,  s.  9,  "  If  upon  the  trial  of  any  person  charged  with  any  felony  or 

» 

(1)  An  assault  with  intent  to  kill  is  no  felony  at  corainon  law,  though  anciently  it  was  so  con- 
sidered. Commonwealth  v.  Barlow,  4  Mass  439. 

In  crimes  which  require  force  as  an  element  in  their  commission,  there  is  no  material  difference 
between  an  assault  with  intent  and  an  assault  with  attempt,  to  commit  the  crime.  Johnson  v."  The 
State,  14  Georgia,  55  ;  Prince  v.  The  State,  35  Alabama,  367. 

In  an  indictment  for  an  assault  with  an  intent  to  commit  a  murder,  the  intent  must  be  specifically 
proved.  The  State  v.  Neal,  37  Maine,  468  ;  King  v.  The  State,  21  Georgia,  220  ;  The  State  v.  Mc- 
Clun,  25  Missouri,  338  ;  Hopkinson  t.  The  People,  18  Illinois,  264, 
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misdemeanor,  it  shall  appear  to  the  jury  upon  the  evidence  that  the  defendant  did 
not  complete  the  offence  charged,  but  that  he  was  guilty  only  of  an  attempt  to  com- 
mit the  same,  such  person  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the  defendant  is  not  guilty 
of  the  felony  or  misdemeanor  charged,  but  is  guilty  of  an  attempt  to  commit  the 
same,  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an  indictment  for  attempting  to  commit  the  partic- 
ular felony  or  misdemeanor  charged  in  the  said  indictment ;  and  no  person  so  tried 
as  herein-lastly  mentioned  shall  be  liable  to  be  afterwards  prosecuted  for  an  attempt 
to  commit  the  felony  or  misdemeanor  for  which  he  was  so  tried." 

Nature  of  (he  attempt.']  It  is  not  always  easy  to  decide  whether  or  not  an  indicta- 
ble attempt  has  been  committed.  The  following  cases  may  serve  to  illustrate  the 
subject :  In  R.  v.  Carr,  Russ.  &  Ry.  377,  the  prisoner  was  indicted  under  the  7  Wm. 
4  and  I  Vict.  c.  85,  s.  3,  for  attempting  to  discharge  a  loaded  gun  at  a  person  with 
intent  to  murder;  the  jury  found  that  the  gun  was  loaded,  but  not  primed;  it  was 
held  that  the  prisoner  could  not  be  convicted.  So  where  the  touch-hole  was  plugged, 
so  that  the  arm  could  not  be  discharged.  R.  v.  Harris,  5  C.  &  P.  153  :  i!4  E.  (J.  L. 
R.  In  R.  V.  Williams,  1  Den.  0.  (J.  39,  the  prisoner  was  indicted  under  the  last- 
mentioned  section  for  attempting  to  administer  poison.  It  appeared  that  he  had  de- 
livered poison  to  V.  and  desired  him  to  put  it  into  B. 'sheer;  V.  delivered  the  poison 
to  B.  and  told  him  what  had  passed.  It  was  held  that  the  prisoner  could  not  be  con- 
victed on  this  indictment.  But  quaere  if  this  is  not  an  attempt  indictable  at  common 
law;  see  the  case  of  R.  v.  Higgins,  supra.  In  R.  v.  St.  George,  9  C.  &  P.  4b3  : 
38  E.  C.  L.  R.,  the  prisoner  was  indicted  under  the  7  Wm.  4  and  1  Vict.  c.  85,  s. 
4,  for  an  attempt  to  shoot ;  he  had  put  his  finger  on  the  trigger  of  a  loaded  fire-arm 
with  the  intention  of  shooting,  but  was  prevented  from  doing  so ;  this  was  held  by 
Parke,  B.,  not  to  be  an  attempt  to  shoot  within  the  statute.  This  opinion  was  de- 
livered after  a  careful  consideration  and  consultation  with  Williams,  J.  In  R.  v. 
Taylor,  1  F.  &  F.  5,  the  prisoner  was  indicted  for  attempting  to  set  fire  to  a  stack. 
It  appeared  that  the  prisoner,  after  a  quarrel  with  the  prosecutor,  and  a  threat  '"to 
burn  him  up,"  went  to  a  neighboring  stack,  and,  kneeling  down  close  to  it,  struck  a 
luoifer  match,  but,  discovering  that  he  was  watched,  blew  out  the  match  and  went 
away.  Pollock,  C.  B.,  told  the  jury  that,  if  they  thought  the  prisoner  intended  to 
set  fire  to  the  stack,  and  that  he  would  have  done  so  if  he  had  not  been  interrupted, 
this  was,  in  his  opinion,  a  sufficient  attempt  to  set  fire  to  the  stack  within  the  meaning 
of  the  statute.  "  It  is  clear,"  said  the  learned  judge,  "  that  every  act  committed  by 
a  person  with  the  view  of  committing  the  felonies  therein  mentioned  is  not  within 
the  statute ;  as,  for  instance,  buying  a  box  of  lucifer  matches  with  intent  to  set  fire 
to  a  house.  The  act  must  be  one  immediately  and  directly  tending  to  the  execution 
of  the  principal  crime,  and  committed  by  the  prisoner  under  such  circumstances  as 
that  he  has  the  power  of  carrying  his  intention  into  execution.  If  two  persons  were 
[*285]  to  agree  to  commit  a  felony,  and  one  of  them  were,  in  execution  *of  his  share 
in  the  transaction,  to  purchase  an  instrument  for  the  purpose,  that  would  be  a  suffi- 
cient overt  act  in  an  indictment  for  conspiracy,,  but  not  in  an  indictment  of  this 
nature.  In  R.  v.  McPherson,  Dears.  &  B.  C.  C.  197,  the  prisoner  was  indicted  for 
breaking  and  entering  a  dwelling-house  and  stealing  therein  certain  goods  specified 
in  the  indictment.  It  appeared  that  at  the  time  the  house  was  being  broken  into, 
the  goods  specified  were  not  in  the  house,  but  there  were  other  goods  there  belonging 
to  the  prosecutor.     The  jury  found  the  prisoner  guilty  of  breaking  aud  entering  the 
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dwelling-house  and  attempting  to  steal  the  goods  therein.  But  the  Court  of  Crimi- 
nal Appeal  held  that  the  conviction  could  not  be  supported.  Cockburn,  C.  J.,  said, 
"  I  think  attempting  to  commit  a  felony  is  clearly  distinguishable  from  intending  to 
commit  it.  An  attempt  must  be  to  do  that,  which,  if  successful,  would  amount  to 
the  felony  charged.  Here  the  attempt  never  could  have  succeeded,  as  the  goods 
which  the  indictment  charges  the  prisoner  with  stealing  had  been  removed." 

The  prisoner  had  procured  from  an  innocent  agent  certain  implements  and  dies  for 
the  purpose,  and  with  the  intention  of  making  counterfeit  Peruvian  dollars,  but  the 
prisoner  only  intended  to  make  a  few  dollars  in  England,  by  wny  of  experiment,  and 
then  send  the  apparatus  out  to  Peru.  The  prisoner  was  indicted  for  procuring  coin- 
ing instruments,  with  intent  to  use  them  for  the  purpose  of  making  counterfeit  for- 
eign coin,  and  so  attempting  to  make  such  counterfeit  coin.  Another  count  charged 
him  with  attempting  to  coin  counterfeit  Peruvian  half-dollars  by  procuring  coining 
instruments,  with  intent  to  use  them  in  coining  such  counterfeit  coin;  a  third  count 
was  for  attempting  to  coin  Peruvian  half-dollars,  without  stating  t^he  means.  The 
question  was  reserved  for  the  Court  of  Criminal  Appeal,  whether  the  prisoner,  by 
procuring  the  instruments  mentioned  in  the  indictment,  with  the  intention  of  using 
them  in  the  manner  above  stated,  was  guilty  of  an  offence  against  the  law  of  this: 
country,  and  whether  any  or  either  of  the  above  counts  sufBciently  alleged  such 
offence.  The  conviction  was  upheld.  The  only  question  argued  was,  whether  the 
attempt  was  sufficiently  connected  with  the  offence  to  constitute  an  attempt  to  com- 
mit a  felony,  and  the  court  held  that  it  was,  as  there  was  a  clear  criminal  intent,  in- 
dicated by  an  overt  act,  which  was  unequivocal.  R.  v.  Roberts,  1  Dear.  C.  C.  539. 

The  prisoner  was  servant  to  a  contractor  for  the  supply  of  meat  to  the  camp  at 
Shorncliffe.  It  was  the  course  of  business  for  the  contractor  to  send  the  meat  to  the 
quartermaster,  who,  with  the  assistance  of  the  prisoner  or  some  other  servant  of  the 
contractor, 'weighed  the  meat  with  his  own  weights  and  scales,  and  served  it  out  to 
the  different  messes,  a  soldier  attending  from  each  mess  for  the  purpose  of  receiving 
it.  On  the  day  in  question  the  prisoner  put  the  weights  in  the  scales,  and  would,  in 
the  usual  way,  have  removed  what  was  over,  after  all  the  messes  had  been  served, 
which  amounted,  on  this  occasion,  to  about  sixty  pounds.  Before  this  was  done, 
however,  it  was  found  that  short  weight  had  been  served,  in  consequence  of  the 
-prisoner  having  removed  the  quartermaster's  141b.  weight,  and  substituted  a  false 
one.  Held,  that  this  was  a  sufficient  attempt  to  steal  the  meat.  R.  v.  Cheesman,  10 
W.  R.  255. 
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Statutory  provisions  as  to  proof  of  proceedings, 
Offences  against  the  bankrupt  laws, 
Proof  of  valid  bankruptcy,  . 

the  act  of  bankruptcy, 

the  trading,    . 

notice  to  bankrupt. 

notice  in  the  gazette, 

not  surrendering  concealment,  Ac, 

value  of  effects, 

intent  to  defraud,  .... 
Venue, 


286 
286 
288 
288 
288 
288 
28« 
289 
290 
290 
291 


•  Statutory  provisions  as  to  proof  of  proceed ings.]  As  to  the  proof  of  documents 
relating  to  proceedings  in  bankruptcy,  see  24  &  25  Vict.  c.  134,  s.  203,  supra,  p. 
159.     By  s.  204,  "AH  courts,  judges,  justices,  and  persons  judicially  acting,  and 
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Other  oflScers,  shall  take  judicial  notice  of  the  signature  of  any  commissioner  or 
registrar  of  the  courts,  and  of  the  seal  of  the  courts  subscribed  or  attached  to  any 
judicial  or  oflBcial  proceeding  or  document  to  be  made  or  signed  under  the  provisions 
of  this  act." 

By  s.  206,  "A  copy  of  any  petition  filed  in  the  court  for  relief  of  insolvent  debtors 
in  England,  or  in  any  court  having  jurisdiction  for  the  relief  of  insolvent  debtors,  or 
in  bankruptcy,  in  any  of  her  Majesty's  dominions,  colonies  or  dependencies,  and  of 
any  vesting  order,  schedule,  order  of  adjudication,  or  other  proceeding  purporting  to 
be  signed  by  the  officer  in  whose  custody  the  same  shall  be,*or  his  deputy,  certifying 
the  same  to  be  a  true  copy  of  such  petition,  vesting  order,  schedule,  order  of  adjudi- 
cation, or  other  order  or  proceedings,  and  appearing  to  be  sealed  with  the  seal  of  such 
court,  shall  at  all  times  be  admitted  under  this  act  as  sufficient  evidence  of  the  same, 
and  of  such  proceedings  respectively  having  taken  place,  without  any  other  proof 
whatever  given  of  the  same.'^ 

Offences  against  the  bankrupt  laws.]  By  s.  221,  "  Any  bankrupt  vfho  shall  do 
any  of  the  acts  or  things  following,  with  intent  to  defraud  or  defeat  the  rights  of  his 
creditors,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable,  at  the  discretion  of  the 
court  before  which  he  shall  be  convicted,  to  punishment  by  imprisonment  for  not  more 
than  three  years,  or  to  any  greater  punishment  attached  to  the  offence  by  any  existing 
statute." 

1.  If  he  shall  not,  upon  the  day  limited  for  his  surrender,  and  before  three  of  the 
clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him  for  finishing  his  ex- 
amination, after  notice  thereof  in  writing,  to  be  served  upon  him  personally,  or  left 
at  his  usual  or  last-known  place  of  abode  or  business,  and  after  the  notice  herein 
directed  in  the  London  Gazette,  surrender  himself  to  the  court,  having  no  lawful  im- 
pediment allowed  by  the  court,  and  sign  or  subscribe  such  surrender,  and  submit  to 
be  examined  before  such  court  from  time  to  time. 

r*'287]  *2.  If  he  shall  not,  upon  his  examination,  fully  and  truly  discover  to  the 
best  of  his  knowledge  and  belief  all  his  property,  real  and  personal,  inclusive  of  his 
rights  and  credits,  and  how  and  to  whom,  and  for  what  consideration,  and  when  he 
disposed  of,  assigned  or  transferred  any  part  thereof  (except  such  part  as  has  been 
I'eally  and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  business, 
if  any,  or  laid  out  in  the  ordinary  expense  of  his  family),  or  shall  not  deliver  up  to 
the  court  or  dispose  as  the  court  directs  of  all  such  part  thereof  as  is  in  his  possession, 
custody,  or  power  (except  the  necessary  wearing  apparel  of  himself,  his  wife  and 
children),  and  deliver  up  to  the  court  all  books,  papers  and  writings  in  his  possession, 
custody,  or  power,  relating  to  his  property  or  affairs. 

3.  If  he  shall,  alter  adjudication,  or  within  sixty  days  prior  to  adjudication,  with 
intent  to  defraud  his  creditors,  remove,  conceal,  or  embezzle  any  part  of  his  property' 
to  the  value  of  ten  pounds  or  upwards. 

4.  If,  in  case  of  any  person  having  to  his  knowledge  or  belief  proved  a  false  debt 
under  his  bankruptcy,  he  shall  fail  to  disclose  the  same  to  his  assignees  within  one 
month  after  coming  to  the  knowledge  or  beliief  thereof. 

5.  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  omit  from  his 
schedule  any  effects  or  property  whatsoever. 

6.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  with  intent  to  con- 
ceal the  state  of  his  affairs,  or  to  defeat  the  object  of  the  law  of  bankruptcy,  conceal, 
prevent  or  withhold  the  production  of  any  book,  deed,  paper  or  writing  relating  to 
his  property,  dealings  or  affairs. 

7.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  or  within  three 
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months  next  before  adjudication,  with  intent  to  conceal  the  state  of  his  affairs,  or  to 
defeat  the  objects  of  the  law  of  bankruptcy,  part  with,  conceal,  destroy,  alter,  muti- 
late or  falsify,  or  cause  to  be  concealed,  destroyed,  altered,  mutilated  or  falsified  any 
book,  paper,  writing  or  security,  or  document  relating  to  his  property,  trade,  dealings 
or  affairs,  or  make  or  be  privy  to  the  making  of  any  false  or  fraudulent  entry  or  state- 
ment in,  or  omission  from  any  book,  paper,  document  or  writing  relating  thereto. 

8.  If  within  the  like  time  he  shall,  knowing  that  he  is  at  the  time  unable  to  meet 
his  engagements,  fraudulently  and  with  intent  to  diminish  the  sum  to  be  divided 
amongst  the  general  body  of  his  creditors,  have  made  away  with,  mortgaged,  incum- 
bered or  charged  any  part  of  his  property  of  what  kind  soever,  or  if,  after  adjudica- 
tion, he  shall  conceal  from  the  court  or  his  assignee  any  debt  due  to  or  from  him. 

9.  If  being  a  trader  he  shall,  under  his  bankruptcy,  or  at  any  meeting  of  his  cred- 
itors, within  three  months  next  .preceding  the  filing  of  the  petition  for  adjudication, 
have  attempted  to  account  for  any  of  his  property  by  fictitious  losses  or  expenses. 

10.  If  being  a  trader  he  ,shall,  within  three  months  next  before  the  filing  of  the  pe- 
tition for  adjudication,  under  the  false  pretence  and  color  of  carrying  on  business  and 
dealing  in  the  ordinary  course  of  trade,  have  obtained  on  credit  from  any  person  any 
goods  or  chattels  with  intent  to  defraud. 

11.  If  being  a  trader  he  shall,  with  intent  to  defraud  his  creditors,  within  three 
months  next  before  the  filing  of  the  petition  for  adjudication,  pawn,  pledge,  or  dis- 
pose of,  otherwise  than  by  bona  fide  *transactions  in  the  ordinary  way  of  his  [*288} 
trade,  any  of  his  goods  or  chattels,  which  have  been  obtained  on  credit  and  remain 
unpaid  for. 

Proof  of  valid  oankruptci/^  It  is  necessary  to  prove  on  an  indictment  for  this 
offence  all  the  ingredients  of  a  valid  bankruptcy.  R.  v.  Jones,  4  B.  &  Ad.  345  :  24 
E.  C.  L.  R.  ;  R.  V.  Lands,  25  L.  J.  M.  C.  14.  The  provisions  contained  in  ss.  203, 
204,  and  206,  were  intended  to  facilitate  this  proof. 

By  the  12  &  13  Vict.  c.  106,  s.  233,  which  is  still  in  force,  if  the  bankrupt  do 
not  appear  within  a  certain  time,  notice  in  the  London  Gazette  is  made  conclusive 
evidence  of  the  bankruptcy  as  against  him.  This  provision  has  been  held  to  apply 
to  criminal  proceedings  against  the  bankrupt,  per  Coleridge,  J.,  in  E.  v.  Hall,  New- 
castle Spring  Assizes,  1846,  M.  S. ;  but  not  against  other  parties :  R.  v.  Harris,  4 
Cox  C.  C.  140;  in  which  case  Piatt,  B.,  also  held  that  it  was  a  condition  precedent 
to  the  admissibility  of  the  Gazette  that  the  prosecutor  should  give  some  evidence 
that  the  bankrupt  had  not  taken  any  steps  to  annul  the  fiat. 

If  any  of  the  documents  put  in  contain  erasures  and  interlineations,  they  will  not 
thereby  be  rendered  inadmissible  in  evidence,  although  no  proof  be  given  when  they 
were  made ;  the  presumption  in  such  cases  being  against  fraud  and  misconduct.  R. 
V.  Gordon,  25  L.  J.  M.  C.  19. 

When  it  appeared  upon  the  petition  that  it  w^s  assigned  by  ballot  to  Mr.  Com- 
missioner Goulburn,  but  the  subsequent  proceedings  were  either  before  Mr.  Commis- 
sioner Holroyd  or  Mr.  Commissioner  Fonblanque,  it  was  held  that  this  did  not  render 
the  proceedings  invalid.  Id. 

Proof  of  the  act  of  lankruptcy.]  As  there  can  be  no  valid  bankruptcy  not 
founded  on  an  act  of  bankruptcy,  this,  unless  the  necessity  of  so  doing  is  superseded 
by  the  12  &  13  Vict.  c.  106,  s.  233,  must  be  proved  in  the  same  way  as  in  civil  cases. 
See  Rose.  Dig.  Ev.  N.  P.  689,  9th  ed. ;  12  &  13  Vict,  c,  106,  ss.  67,  99 ;  24  &  25 
Vict.  c.  134,  ss.  70,  99. 

19 
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Proof  of  the  trading.]  If  the  indictment  be  founded  on  any  of  the  provisions 
which  apply  to  traders  only,  then  the  trading  must  be  proved.  See  Ros.  Dig.  Ev. 
N.  P.  688,  9th  ed. ;  12  &  13  Vict.  c.  106,  s.  65. 

Proof  of  the  notice  to  the  bankrapt.J  The  words  of  the  present  statute  as  to  no- 
tice of  time  to  surrender  are  "  afler  notice  thereof  in  writing,  to  be  served  upon  him 
personally,  or  left  at  his  usual  or  last  known  place  of  abode  or  business,  and  after  the 
notice  herein  directed  (see  12  &  13  Vict.  c.  106,  s.  101),  in  the  London  Gazette." 
The  corresponding  words  of  the  12  &  13  Vict.  c.  106,  s.  251,  are,  "after  notice 
thereof  in  writing,  to  be  served  upon  him  personally,  or  left  at  the  last  usual  or  known 
place  of  abode-or  business  of  such  person,  or  personal  notice  in  case  such  person  be  then 
in  prison,  and  notice  given  in  theLondonGazetteof  the  issuing  of  the  fiat,  or  filing  of  the 
petition  for  adjudication  of  bankruptcy  against  him,  as  the  case  may  be,  and  of  the 
sittings  of  the  court."  In  R.  v.  Gordon,  25  L.  J.  M.  C.  19,  a  case  under  the  old 
[*289]  act,  it  was  proved  that  the  *adjudication  was  against  the  prisoner  and  another 
jointly,  and  that  one  paper  containing  a  duplicate  adjudication  in  bankruptcy  of  the 
day  limited  for  surrender  had  been  left  at  a  counting-house  in  Mincing  Lane,  being 
the  usual  and  last  known  place  of  business  of  the  bankrupts,  on  the  21st  of  June. 
On  the  same  day  all  the  papers  and  property  of  the  bankrupts  were  removed  there- 
from, and  the  place  locked  up  by  the  assignees,  but  this  paper  was  left  there,  and 
remained  there  for  a  fortnight  or  three  weeks.  On  the  26th  of  July  one  other  paper, 
containing  a  notice  of  the  days  limited  for  surrender,  and  for  finishing  the  examina- 
tion, was  proved  to  have  been  left  at  the  same  counting-house,  which  was  unlocked 
for  that  purpose,  and  then  locked  up  again.  The  objection  was  taken  that  two  dupli- 
cate adjudications,  and  two  notices  of  the  time  for  surrender  ought  to  have  been  left; 
and  the  majority  of  the  Court  of  Criminal  Appeal,  Campbell,  C.  J.,  Wightman, 
Crompton,  Cresswell,  and  Vaughan  Williams,  JJ.,  Parke  and  Alderson,  BB.,  held 
that  the  objection  was  valid.  Jervis,  C.  J.,  Erie  and  Willes,  JJ.,  and  Piatt,  B., 
thought  that  the  statute  had  been  complied  with. 

Where  the  notice  of  surrender  required  the  bankrupt  to  surrender  on  two  several 
'days,  one  of  which  was  passed  at  the  time  of  the  service  of  the  notice,  it  was  held  to 
be  a  good  notice,  under  sections  101  and  251  of  the  earlier  statute:  Id. 

Proof  of  notice  in  the  Gazette.]  The  Gazette  is  proved  by  its  production,  without 
evidence  of  its  having  been  bought  at  the  Gazette  printers  or  elsewhere.  R.  v.  For- 
syth, Russ.  &  Ry.  277.  A  variance  between  the  adjudication  and  the  notice  in  the 
firazette  in  the  description  of  the  place  of  business  of  the  bankrupt,  in  the  one  the 
description  being  of  "  West  Ham  Lane,  Middlesex,"  in  the  other  of  "  West  Ham 
Lane,  Essex,"  is  immaterial.  R.  v.  Gordon,  25  L.  J.  M.  C.  19. 

Proof  of  the  not  surrendering,  concealment,  <fcf.]  With  respect  to  the  proof  that 
the  bankrupt  did  not  surrender,  in  R.  v.  Dealtry,  1  Den.  C.  C.  R.  287,  the  facts 
were  these.  The  bankrupt  was  indicted  for  not  surrendering  to  the  District  Court 
of  Bankruptcy  at  xManchester.  The  court  was  presided  over  by  two  judges,  Mr. 
J.  and  Mr.  8.,  and  (practically)  comprised  two  courts.  The  summons  was  issued 
.and  signed  by  Mr.  J.,  and  required  the  bankrupt  to  appear  before  the  commissioner 
.acting  in  prosecution  of  the  iiat  at  the  Manchester  District  Court  of  Bankruptcy. 
JWr.  J.  was  the  commissioner  acting  in  prosecution  of  this  fiat.  It  was  proved  that 
the  bankrupt  had  not  appeared  pursuant  to  the  said  summons  at  the  said  court  at  all, 
nor  before  Mr,  J.  elsewhere ;  but  there  was  no  proof  of  his  having  appeared  or  not 
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before  Mr.  S.  elsewhere.  It  was  held  by  the  judges  that  the  proof  of  non-appear- 
ance was  sufficient. 

If  a  bankrupt  has  once  surrendered,  it  appears  that  any  subsequent  omission  to 
attend  on  the  part  of  the  bankrupt  is  not  within  the  statute.  Per  Erie,  J.,  in  R.  v. 
Kenrick,  1  Cox,  C.  C.  146. 

With  respect  to  a  concealment  of  his  property  by  the  bankrupt,  in  order  to  bring 
the  prisoner  within  the  statute,  it  must  appear  that  there  was  a  criminal  intent  in 
his  refusing  to  disclose  his  property.  Thus  where  the  prisoner  was  indicted  under 
the  5  Geo.  2,  c.  30,  for  not  submitting  to  be  examined,  and  truly  disclosing,  &c., 
and  the  evidence  was,  that  on  the  last  day  of  examination  he  appeared  before  the 
*commissioners  and  was  sworn  and  examined,  but  as  to  certain  parts  of  his  [*290] 
property  refused  to  give  any  answer,  stating  that  this  was  not  done  to  defraud  his 
creditors,  but  under  legal  advice  to  dispute  the  validity  of  his  commission,  and  the 
prisoner  was  convicted,  the  judges,  on  a  case  reserved,  held  the  conviction  wrong.  R. 
v.  Page,  Russ.  &  Ry.  392  ;  1  Brod.  &  B.  308  :  5  E.  C.  L.  R. 

In  R.  v.  Harris,  1  Den.  C  C  R.  461  ;  S.  C.  19  L.  J.  M.  C.  11,  the  indictment 
charged  that  the  bankrupt  surrendered  himself,  &c.,  and  was  then  and  there  duly 
sworn,  &c.,  and  duly  submitted  himself  to  be  examined,  &c.,  and  that  at  the  time  of 
his  said  examination,  &c.,  he  was  possessed  of  a  certain  real  estate,  to  wit,  &c.,  and 
that  at  the  time  of  his  said  examination,  and  being  so  sworn  as  aforesaid,  he  then 
and  there  feloniously  did  not  discover  when  he  disposed  of,  assigned,  and  transferred 
the  said  real  estate,  &c.  It  was  held  that  the  indictment  was  bad  for  repugnancy,  as 
it  charged  the  prisoner  with  not  discovering  at  the  time  of  his  examination  when  he 
disposed  of  an  estate,  which  was  averred  to  be  in  his  possession  at  the  time  of  his 
examination. 

If  on  his  examination  the  bankrupt  refer  to  a  document,  as  containing  a  full  and 
true  discovery  of  his  estate  and  effects,  it  is  incumbent  on  the  prosecutor  to  produce 
that  book,  or  to  account  for  its  nonproduction ;  for  otherwise  it  cannot  be  known 
whether  the  effects  have  been  concealed  or  not.  R.  v.  Evan,  1  Moody,  C.  0.  70.  It 
is  not  necessary  that  the  concealment  should  have  been  effected  by  the  hands  of  the 
prisoner  himself,  or  that  he  should  be  shown  to  have  been  in  the  actual  possession  of 
the  goods  concealed,  after  the  issuing  of  the  commission ;  it  is  sufficient  if  another 
person,  having  the  possession  of  the  effects  as  the  agent  of  the  prisoner,  and  holding 
them  subject  to  his  control,  is  the  instrument  of  the  concealment.  See  lb.  A  secret- 
ing by  a  bankrupt  of  his  goods  is  sufficient  to  constitute  a  concealment,  although  a 
full  disclosure  is  afterwards  made  to  the  commissioners  before  the  bankrupt's  last 
examination.  Courterion  v..  Meunier,  6  Ex.  74;  S.  C.  20  L.  J.  Ex.  104,  overruling 
R.  V.  Walters,  5  C.  &  P.  133  :  24  E.  C.  L.  R.  But  the  concealment  must  be  wilful ; 
an  accidental  omisssion  will  not  be  within  the  statute.  Id. 

The  evidence  of  the  concealment,  and  of  the  guilty  intent  with  which  the  act  is 
done,  consists  of  the  conduct  of  the  prisoner  with  reference  to  the  goods  concealed 
from  the' time  when  he  became,  or  was  likely  to  become,  bankrupt.  Concealment  of 
goods  in  the  houses  of  neighbors  or  of  associates,  or  in  secret  places  in  the  bankrupt's 
own  house,  or  .sending  them  away  in  the  night,  endeavoring  to  escape  abroad  with 
part  of  his  effects,  &c.,  constitute  the  usual  proofs  in  cases  of  this  description. 

Proof  of  the  value  of  the  effects.'\  Where  the  prosecution  is  on  the  ground  of  con- 
cealing effects,  it  must  be  proved  that  those  effects  were  of  the  value  of  10?.  And 
where  the  value  is  attached  to  all  the  articles  collectively,  as  "one  table,  six  chairs, 
and  one  carpet,  of  the  value  of  \0l.  and  upwards,"  it  is  necessary  to  make  out  the 
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offence  as  to  every  one  of  the  articles,-  for,  if  any  are  rejected,  there  is  no  sufficient 
averment  of  the  value  in  the  indictment.  E.  v.  Forsyth,  Kuss.  &  Ry.  274 ;  2  Russ. 
by  Grea.  231.     But  this  might  now  be  amended. 

[*291]  Proof  of  intent  to  defraud.']  Lastly,  the  prosecutor  must  prove  *the  in- 
tent of  the  bankrupt  to  defraud  his  creditors.  This  will  in  general  appear  from  the 
whole  circumstances  of  the  case.  Evidence  of  it  may  likewise  be  gathered  from  the 
declarations  of  the  prisoner. 

Lord  Denman,  after  consulting  Patteson,  J.,  held  that  an  indictment,  under  the  6 
Geo.  4,  c.  16,  s.  112,  against  a  bankrupt  for  not  surrendering,  was  bad,  for  not  alleg- 
ing that  it  was  with  intent  to  defraud  his  creditors  :  the  words  "  with  intent  to  de- 
fraud his  creditors"  applying  to  all  the  offences  comprised  in  the  section.  R.  v.  Hill, 
1  G.  &  K.  168  :  47  E.  C.  L.  R.  The  absconding  of  the  bankrupt,  with  the  view  of 
avoiding  the  examination,  is  good  evidence  of  the  intent,  although  by  reason  of  such 
absconding  the  bankrupt  may  have  had  no  knowledge  of  the  proceedings  in  bank- 
ruptcy. In  R.  V.  Gordon,  25  L.  J.  M.  C.  19,  S.  C.  Dears.  C.  G.  586,  an  indictment 
for  not  surrendering,  the  jury  found  that  there  was  no  evidence  that  the  prisoner  had 
actual  knowledge  of  the  adjudication  of  the  summons  to  surrender,  but  that  the 
prisoner  and  his  partner  had  left  this  country  before  the  adjudication,  believing  that 
they  should  be  made  bankrupts,  and  that  they  stayed  abroad  with  intent  to  defraud 
their  creditors,  by  depriving  them  of  their  rights  to  examine  the  bankrupts  and  make 
them  responsible.  Tlie  court  held  that  this  finding  was  sufficient  to  support  a  con- 
viction. In  R.  V.  Ingham,  29  L.  J.  M.  C.  18,  an  indictment  for  making  false  en- 
tries under  s.  252  of  the  12  &  13  Vict.  c.  106,  the  jury  found  that  the  false  entries 
were  made  by  the  bankrupt  with  intent  to  deceive  his  creditors  as  to  the  state  of  his 
accounts,  and  to  prevent  the  examination  and  investigation  of  them  in  due  course  of 
bankruptcy,  and  to  save  him  from  having  to  account  for  a  deficiency  which  appeared 
in  the  genuine  account;  but  they  also  found  that  it  was  not  done  to  defraud  the  cred- 
itors of  any  money  or  property,  or  in  any  way  to  prevent  them  from  recovering  or 
receiving  any  part  of  his  estate,  or  to  conceal  any  misappropriation  by  him.  The 
Court  of  Criminal  Appeal  quashed  the  conviction,  on  the  ground  that,  though  there 
might  be  an  intention  to  deceive,  the  jury  had  expressly  negatived  an  intention  to 
defraud.     See  also  R.  v.  Hughes,  1  F.  &  F.  726,  ace.  • 

Tenue.]  An  indictment  for  not  surrendering  cannot  be  sustained  in  a  different 
county  from  that  in  which  the  bankrupt  was  a  trader,  or  in  which  he  committed 
an  act  of  bankruptcy.  Per  Maule,  J.,  in  R.  v.  Miluer,  2  C.  &  K.  310 :  61  E.  C. 
L.  R. 

See,  as  to  False  declarations  relating  to  matters  in  bankruptcy,  that  title,  ivfra, 
p.  428. 


[*292]  *BAEEATRY. 

A  BARRATOR  IS  defined  to  be  a  common  mover,  exciter,  or  maintainer  of  suits  or 
quarrels,  either  in  courts  or  in  the  country,  and  it  is  said  not  to  be  material  whether 
the  courts  be  of  record  or  not,  or  whereby  such  quarrels  relate  to  a  disputed  title  or 
possession  or  not;  but  that  all  kinds  of  disturbances  of  the  peace,  and  the  spreading 
of  false  rumors  and  calumnies,  whereby  discord  and  disquiet  may  grow  amongst 
neighbors,  are  as  proper  instances  of  barratry  as  the  taking  or  keeping  possession  of 
lands  in  controversy.     But  a  man  is  not  a  barrator  in  respect  of  any  number  of  false 
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actions  brought  by  him  in  his  own  right,  unless,  as  it  seems,  such  actions  should  be 
entirely  groundless  and  vexatious,  without  any  manner  of  color.  Nor  is  an  attorney 
a  barrator,  in  respect  of  his  maintaining  his  client  in  a  groundless  action,  to  the  com- 
mencement of  which  he  was  in  no  way  privy.  Hawk.  P.  C.  b.  1,  c.  81,  ss.  1,  2,  3, 
4 ;  Russ.  by  Grea.  184. 

Barratry  is  a  cumulative  offence,  and  the  party  must  be  charged  as  a  common  bar- 
rator.  It  is,  therefore,  insufficient  to  prove  the  commission  of  one  act  only.  Hawk. 
P.  C.  b.  1,  c.  81,  s.  5.  For  this  reason  the  prosecutor  is  bound,  before  the  trial,  to 
give  the  defendant  a  note  of  the  particular  acts  of  barratry  intended  to  be  insisted 
on,  without  which  the  trial  will  not  be  permitted  to  proceed.  Ibid.  s.  13,  The  prose- 
cution will  be  confined  by  these  particulars. (1)  Goddard  v.  Smith,  6  Mod.  262 ;  see 
Car.  Supp.  321,  supra,  p.  178. 

The  punishment  of  this  oifence  is  fine  and  imprisonment,  and  being  held  to  good 
behavior,  and  in  persons  of  any  profession  relating  to  the  law,  the  further  punish- 
ment is  added  of  being  disabled  to  practice  for  the  future.  Hawk.  P.  C.  b.  1,  c.  81, 
s.  14;  34  Geo.  3,  c.  1. 

By  the  12  Geo.  1,  c.  29,  s.  4,  made  perpetual  by  the  21  Geo.  1,  c.  3,  if  any  person 
convicted  of  common  barratry  shall  practice  as  an  attorney,  solicitor,  or  agent,  in  any 
suit  or  action  in  England,  the  judge  or  judges  of  the  court  where  such  suit  or  action 
shall  be  brought,  shall,  upon  complaint  or  information,  examine  the  matter  in  a  sum- 
mary way  in  open  court,  and  if  it  shall  appear  that  the  person  complained  of  has 
offended,  shall  cause  such  offender  to  be  transported  for  seven  years.  This  act  was 
revived  and  made  perpetual  by  21  Geo.  1,  c.  3.    1  Russ.  by  Grea.  185  (m). 
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By  statute.]     The  offence  of  bigamy  was  originally  only  of  ecclesiastical  cognizance, 
but  was  made  a  felony  by  the  1  Jac.  1,  c.  11.     By  the  second  section  of  that  statute, 

(1)   State  V.  Chitty,  1   Bailey,  379  ;  Commonwealth  v.  Cooper,  15  Mass.  187;  Commonwealth  t. 
Davis,  11  Pick.  434;   1  Russell,  C.  &.  M.  185,  et  seq.,  b.  2,  c.  23,  3d  Am.  ed. 
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it  was  provided  that  tbe  act  should  not  extend  to  any  person  or  persons  whose  hus- 
band or  wife  should  be  continually  remaining  beyond  the  seas  by  the  space  of  seven 
years  together,  or  whose  husband  or  wife  should  absent  him  or  herself,  the  one  from 
the  other,  by  the  space  of  seven  years  together,  in  any  parts  within  his  Majesty's 
dominions ;  the  one  of  them  not  knowing  the  other  of  them  to  be  living  within  that 
time.  By  section  3  it  was  provided  that  the  act  should  not  extend  to  any  person  or 
persons  that  are,  or  shall  be,  at  the  time  of  such  marriage,  divorced  by  any  sentence 
in  the  ecclesiastical  court,  or  to  any  person  or  persons  where  the  former  marriage 
shall  be  by  sentence  in  the  ecclesiastical  court  declared  to  be  void  and  of  no  effect, 
nor  to  any  person  or  persons  in  or  by  reason  of  any  former  marriage  had  or  made 
within  age  of  consent. 

By  the  35  Geo.  3,  c.  67,  persons  guilty  of  bigamy  were  made  liable  to  the  same 
punishment  as  persons  convicted  of  fraud  or  petit  larceny. 

By  the  9  Geo.  4,  c.  31  (B.),  both  of  the  above  statutes  were  repealed,  and  other 
provisions  substituted  in  their  place. 

[*294]  *This  statute  is  also  now  repealed,  and  by  the  24  &  25  Vict.  c.  100,  s.  57, 
"  Whosoever,  being  married,  shall  marry  any  other  person  during  the  life  of  the  for- 
mer husband  or  wife,  whether  the  second  marriage  shall  have  taken  place  in  England, 
or  Ireland,  or  elsewhere,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years,  and  not  less  than  three  yeprs ;  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years  with  or  without  hard  labor ;  and  any  such  offence 
may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  county  or 
place  in  England  or  Ireland  where  the  offender  shall  be  apprehended,  or  be  in  cus- 
tody, in  the  same  manner  in  all  respects  as  if  the  offence  had  been  actually  committed 
in  that  county  or  place  ;  provided,  that  nothing  in  this  section  contained  shall  extend 
to  any  second  marriage  contracted  elsewhere  than  in  England  and  Ireland  by  any 
other  than  a  subject  of  her  Majesty  ;  or  to  any  person  marrying  a  second  time  whose 
husband  or  wife  shall  have  been  continually  absent  from  such  person  for  the  space  of 
seven  years  then  last  passed,  and  shall  not  have  been  known  by  such  person  to  be 
living  within  that  time;  or  shall  extend  to  any  person  who  at  the  time  of  such 
second  marriage  shall  have  been  divorced  from  the  bond  of  the  first  marriage,  or  to 
any  person  whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of 
any  court  of  competent  jurisdiction." 

Proofs  Upon  an  indictment  for  bigamy,  the  prosecutor  must  prove  :  1.  The  two 
marriages  j    2.  The  identity  of  the  parties. 

Proof  of  valid  m.arrwge.\  Very  considerable  difficulties  occur,  in  some  cases,  in 
ascertaining  how  far  either  or  both  marriages  must  be  shown  to  be  valid.  So  far  as 
relates  to  the  first  marriage,  the  question,  what  marriages  will  be  considered  void  for 
the  purpose  of  bigamy,  will  be  found  discussed  infra,  p.  295  sqq.(l)  With  regard 
to  the  necessity  of  proving  the  validity  of  the  second  marriage,  the  following  is  a  very 
important  decision.  It  was  held,  that  where  a  woman  already  married,  and  having 
a  husband- alive,  marries  with  the  widower  of  her  deceased  sister,  she  was  guilty  of 
bigamy,  though  by  the  5  &  6  Wm.  4,  c.  54,  such  a  marriage  is  declared  to  be  null 
and  void  to  all  intents  and  purposes  whatsoever.     In  deciding  the  point,  Lord  Den- 

(1)  Proof  of  first  marriage  by  cohabitation.  Langtry  v.  The  State,  30  Alabam.^,  5.3f). 

In  bigamy,  confessions  of  defendant  are  not  enough  to  prove  the  first  marriage,  though  supported 
by  evidence  of  cohabitation  and  reputation  ;  proof  of  aotun!  marriage,  either  by  the  record  or  an 
eye-witness,  is  requisite.   Gahagan  v.  The  People,  1  Parlier's  Crim.  Rep.  378. 
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man,  C.  J.,  said,  "  I  have  no  doubt  whatever  that  this  marriage  was  null  and  void 
under  the  act  mentioned ;  but  that  circumstance  does  not  in  my  opinion  affect  the 
charge  against  the  female  prisoner.  Her  offence  consisted,  not  in  the  contracting 
that  which,  but  for  the  existence  of  her  husband,  would  have  been  a  legal  marriage, 
but  in  her  going  through  the  ceremony  of  marriage,  and  appearing  to  contract  that 
which  was  a  legal  and  binding  union,  at  the  time  when  she  already  had  a  husband 
living.  That  single  fact  constitutes  the  crime,  and  the  proof  of  it,  and  whether  the 
union  secondly  contracted  would  or  would  not  be  null  and  void,  if  contracted  under 
other  circumstances,  is  a  matter  wholly  immaterial  to  the  inquiry.  If  it  were  other- 
wise in  this  case,  the  same  argument  would  apply  in  all  other  cases  ;  for  if  the  second 
marriage  be  not  null  and  void,  the  crime  of  bigamy  cannot  be  commit^d.  I  am, 
therefore,  decidedly  of  opinion  that  Jane  Bawm  committed  bigamy  by  marrying  with 
Thomas  Webbe,  though  it  was  within  the  prohibited  degrees  of  affinity."  R.  v. 
Bawm,  1  C.  &  K.  144  :  47  E.  C.  L.  R.  If  the  language  *here  used  be  taken  [*295] 
in  the  general  sense  which  it  appears  to  bear,  nothing  more  is  necessary,  with  refer- 
ence to  the  second  marriage,  than  to  prove  that  a  valid  ceremony  was  performed. 
See  Burt  v.  Burt,  8  W.  K.  532,  where  Cresswell,  J.  0.,  Martin,  B.,  and  Willes,  J., 
held  that  on  a  petition  for  dissolution  of  marriage  on  the  ground  of  bigamy  coupled 
with  deseftion,  there  must  be  proof  of  such  a  ceremony  as,  but  for  the  former  mar- 
riage, would  have  constituted  a  valid  marriage. 

Proof  of  a  valid  marrlatje — not  presumed .1  The  law  will  not  in  cases  of  bigamy 
presume  a  valid  marriage  to  the  same  extent  as  in  civil  cases.  Smith  v.  Huson,  1 
Phillim.  257 ;  R.  v.  Jacob,  1  Moo.  C.  C.  140. 

Proof  of  valid  marriage — prisoner's  admission.']  In  R.  v.  Newton,  2  Moo.  & 
Rob.  503,  Wightman,  J.,  held  that  the  prisoner's  admissions,  deliberately  made,  of  a 
prior  marriage  in  a  foreign  country  are  sufficient  evidence  of  such  marriage,  without 
proving  it  to  have  been  celebrated  according  to  the  law  of  the  country  where  it  is 
stated  to  have  taken  place.  And  the  same  learned  judge  held  the  same  in  R.  v. 
Simmonds,  1  C.  &  K.  164 :  47  E.  C.  L.  R. ;  but  in  R.  v.  Flaherty,  2  C.  &  K.  782  : 
61  E.  C.  L.  R.,  where  a  man  went  to  a  police  station,  and  stated  that  he  had  com- 
mitted bigamy,  and  when  and  where  the  first  marriage  took  place,  and  while  in  cus- 
tody signed  a  statement  to  the  same  effect.  Pollock,  C.  B.,  thought  this,  though  some 
evidence  of  the  first  marriage,  was  not  sufficient.  Probably  this  opinion  was  founded 
on  some  suspicion,  in  the  particular  case,  of  the  truth  of  the  admission. 

Proof  of  a  valid  marriage — second  wife  a  com,petent  witness.']  After  proof  of  the 
first  marriage,  the  second  wife  is  a  competent  witness,  for  then  it  appears  that  the 
second  marriage  is  void.  Bull.  N.  P.  287 ;  1  East,  P.  C.  469. 

Proof  of  a  valid  m.arriage — -proof  that  valid  ceremony  was  performed — marriages 
in  England^  Whatever  maybe  the  case  as  to  the  second  marriage  (supra,  p.  291), 
it  is  clear  that  unless  the  first  be  valid,  the  crime  of  bigamy  cannot  be  committed. 
Where  the  marriage  has  taken  place  in  England,  it  may  have  been  celebrated  either 
in  a  church  or  chapel  where  marriages  have  been  actually  solemnized,  or  which  is 
duly  licensed  by  a  bishop,  according  to  the  rites  of  the  Church  of  England,  or  in  a 
duly  registered  chapel  according  to  such  form  as  the  parties  please,  before  some 
registrar  of  the  district  and  two  witnesses,  or  before  a  superintendent  registrar  and 
some  registrar  of  the  district. 
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With  regard  to  the  first,  it  is  sufficient  to  call  a  person  who  was  present  at  the 
ceremony,  and  it  will  be  presumed  to  have  been  in  all  respects  duly  performed ;  or, 
without  calling  any  person  who  was  present  at  the  marriage,  it  will  be  sufficient  to 
produce  either  the  register  or  an  examined  copy  of  the  register,  or  a  scaled  copy  of 
the  register  from  the  general  registry  office,  which  is  made  evidence  by  the  6  &  7 
Wm.  4,  c.  85,  s.  38.  And  a  marriage  in  a  chapel  where  marriages  have  been 
usually  solemnized,  or  duly  licensed,  will  stand  on  the  same  footing  as  a  marriage  in 
a  church.  See  as  to  non-parochial  registers,  21  &  22  Vict.  c.  35;  as  to  licensing  by 
a  bishop,  6  &  7  Wm.  4,  c.  85,  s.  36. 

[*296]  *If  the  marriage  have  taken  place  in  a  chapel  where  marriages  have  not 
been  usually  celebrated,  then  it  is  necessary  that  the  chapel  should  have  been  duly 
registered  for  that  purpose  under-6  &  7  Wm.  4,  c.  85,  s.  18,  and  that  the  marriage 
took  place  with  open  doors  between  the  hours  of  eight  and  twelve  in  the  forenoon,  in 
the  pressence  of  some  registrar  of  the  district  in  which  the  chapel  is  situate,  and  of 
two  or  more  credible  witnesses.  Id.  s.  20.  The  marriage  may  be  performed  between 
the  parties  according  to  such  form  and  ceremony  as  they  see  fit  to  adopt.  Id.  But, 
during  some  part  of  the  ceremony,  and  in  the  presence  of  the  registrar  and  witnesses, 
each  of  the  parties  must  declare  as  follows  :  "  I  do  solemnly  declare,  that  I  know  not 
of  any  lawful  impediment  why  I,  A.  B.,  may  not  be  joined  in  matrimony  to  C.  D." 
And  each  of  the  parties  must  say  to  the  other,  "  I  call  upon  these  persons  here 
present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  D.,  to  be  my  lawful  wedded  wife 
[or  husband]."  By  s.  23,  the  registrar  is  bound  forthwith  to  register  every  marriage 
solemnized  in  his  presence  in  a  marriage  register  book,  of  which,  under  6  &  7  Wm. 
4,  c.  85,  s.  38,  a  sealed  copy  may  be  given  in  evidence.  The  certificate  was  held  to 
be  sufficient  j>/-!ma /ac/e  evidence  of  the  marriage  having  been  duly  performed  in  R. 
V.  Hawes,  1  Den.  C.  C.  279;  but  it  has  nevertheless  been  the  general  practice  to 
adduce  some  evidence  both  of  the  presence  of  the  registrar  and  that  the  chapel  was 
duly  registered.  We  have,  however,  the  opinion  of  Williams,  J.,  and  Watson,  B.,  in 
R.  V.  Manwaring,  Dear.  C.  C.  132,  that  the  certificate  and  the  presence  of  the  regis- 
trar being  proved,  the  registration  of  the  chapel  may  be  presumed.  If  it  should  be 
necessary  to  prove  that  the  chapel  in  which  the  maraiage  took  place  was  registered, 
it  may  be  proved  by  an  examined  or  certified  copy  of  the  register.  See  14  &  15  Vict, 
c.  99,  s.  14.  W^here  a  witness  was  called,  who  produced  a  certificate  by  which  the 
superintendent  registrar  certified  that  the  chapel  was  duly  registered,  which  certificate 
did  not  purport  to  be  an  extract  from  or  copy  of  the  register,  but  which  the  witness 
said  he  received  from  the  superintendent  registrar  at  his  office,  and  which  he  com- 
pared with  the  register  book  and  found  to  be  correct,  this  was  held  to  be  sufficient 
evidence  of  the  due  registration  of  the  chapel.  R.  v.  Manwaring,  siipra. 

If  the  marriage  have  taken  place  before  the  superintendent  registrar,  under  6  &  7 
Wm.  4,  c.  85,  s.  21,  then  the  marriage  must  have  taken  place  in  the  presence  of  that 
officer,  and  of  some  registrar  of  the  district,  and  of  two  witnesses,  with  open  doors,  and 
between  the  hours  of  eight  and  twelve  in  the  forenoon ;  and  the  parties  must  make 
the  declaration  and  use  the  form  of  words  above  mentioned.  The  marriage  is  regis- 
tered, like  other  marriages,  under  s.  23,  of  which,  as  has  already  been  said,  a  sealed 
copy  may  be  given  in  evidence.  How  far  the  validity  of  the  ceremony  would  be 
presumed  upon  the  production  of  the  certificate  does  not  appear  to  have  been  yet  dis- 
cussed. 

Proof  of  valid  marriage — proof  that  valid  ceremony  was  performed — Jews  and 
Quakers.]  These  persons  stand  upon  a  peculiar  footing.  They  have  long  been  in 
the  habit  of  celebrating  marriages  according  to  well-established  rituals  of  their  own, 
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and  such  marriages  have  been  recognized  by  the  legislature.  They  are  excepted  out  of 
the  operation  of  the  4  Geo.  4,  c.  76,  by  s.  31  ;  and  by  the  6  &  7  Wm.  4,  *c.  [*297] 
85,  s.  2,  it  is  provided,  "  That  the  society  of  Friends,  commonly  called  Quakers,  and 
all  persons  professing  the  Jewish  religion,  may  continue  to  contract  and  solemnize 
marriage  according  to  the  usages  of  the  said  society  and  of  the  said  persons  respec- 
tively; and  every  such  marriage  is  hereby  confirmed  and  declared  good  in  law,  pro- 
vided that  the  parties  to  such  marriage  be  both  members  of  the  said  society,  or  both 
persons  professing  the  Jewish  religion  respectively  :  provided  also,  that  notice  to  the 
registrar  shall  have  been  given,  and  the  registrar's  certificate  shall  have  been  issued 
in  manner  hereinafter  provided."  By  7  Wm.  4  &  1  Vict.  c.  22,  s.  1,  for  "registrar" 
is  to  be  read  "superintendent  registrar"  in  this  section.  By  the  19  &  20  Vict.  c. 
119,  s.  21,  marriages  between  Jews  and  Quakers  respectively  may  be  solemnized  by 
license  granted  by  the  superintendent  registrar  in  the  form  given  in  schedule  (C)  to 
that  act.  See  23  &  24  Vict.  c.  18. 

Proof  of  valid  marriage — proof  that  valid  ceremony  ioas  performed — marriages 
in  Wales.']  By  the  7  Wm.  4  and  1  Vict.  c.  22,  s.  23,  provision  is  made  for  an  au- 
thentic translation  of  the  form  of  words  given  in  the  6  &  7  Wm.  4,  e.  85,  s.  20,  ante, 
into  the  Welsh  tongue. 

Proof  of  valid  marriage — -proof  that  valid  ceremony  was  performed — marriages 
in  India.]  These  are  regulated  by  the  14  &  15  Vict.  c.  40.  By  s.  12,  certificates 
of  such  marriages  are  to  be  transmitted  periodically  to  the  secretary  to  the  govern- 
ment of  India,  and  by  him  to  be  transmitted  to  the  registrar-general  in  England.  By 
s.  22,  such  certificates  are  to  be  subject  to  the  provisions  of  the  6  &  7  Wm.'4,  c.  85, 
so  that  a  copy,  which  purports  to  be  sealed  with  the  seal  of  the  general  register  of- 
fice, is  evidence  without  further  proof. 

Proof  of  valid  marriage — -proof  that  valid  ceremony  was  performed — marriages 
abroad.]  The  general  principle  with  regard  to  marriages  contracted  in  a  foreign 
country,  so  far  as  forms  are  concerned,  is,  that  if  contracted  according  to  a  form 
which  would  constitute  a  valid  marriage  in  the  place  where  it  is  celebrated,  it  is  a 
valid  marriage  here  (1)  Per  Lord  Robertson,  in  Fergusson  on  Marriage  and  Divorce, 
p.  397 ;  Bishop  on  Marriage  and  Divorce,  chap.  7 ;  Brook  v.  Brook,  3  Sm.  &  Giff. 
481. 

Another  general  rule  is,  that  a  marriage  contracted  according  to  a  form  which 
would  not  constitute  a  valid  marriage  in  the  country  where  it  was  celebrated,  is  in- 
valid. Bui  there  are  to  this  rule  certain  exceptions,  which  are  thus  stated  by  Mr. 
Bishop,  in  the  work  already  alluded  to,  ss.  134  and  99.  1.  Where  parties  are  so- 
journing in  a  foreign  country,  where  the  local  law  makes  it  impossible  for  them  to 
contract  a  lawful  marriage  under  it :  see  ace.  Lord  Cloncurry's  Case,  Cruise  on  Dig- 

(1)   ]  Wheeler's  C.  C.  117. 

The  validity  of  a  marriage  is  to  be  determined  by  the  law  of  the  place  where  it  was  celebrated  ; 
if  valid  there,  it  is  valid  everywhere.  Phillips  v.  Gregg,  10  Watts,  168  ;  Dumarsely  v.  Fishby,  3 
Marsh.  369;  Medway  v.  Needham,  16  Mass.  167. 

In  those  of  the  United  States,  where  there  are  no  marriage  acts,  consent  alone  by  words  de  prcesenti 
or  by  words  de  fiUiiro,  followed  by  a  cohabitation,  makes  a  valid  marriage.  Milford  v.  Worcester.  7 
Mass.  48  ;  Londonderry  v.  Chester,  2  N.  Hamp.  267,  268  ;  Cheseldire  v.  Brewer,  1  Har.  k  McHen. 
152;  Fenton  v.  Reed,  4  Johns.  22;  Benton  v.  Benton,  1  Day,  111;  Haate  v.  Sealy,  6  Binn.  405; 
Dnmarsely  v.  Fishby,  2  Marsh.  370.  ' 

The  defendant's  confession  is  evidence.  See  Commonwealth  v.  Murtagh,  1  Ashmead,  272  ;  Forney 
V.  Hallacher,  8  Serg.  &  Eawle,  159  ;  Cayford's  Case,  7  Greenl.  57.  Contra,  Commonwealth  v.  Lit- 
tlejohn,  15  Mass.  163. 
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nities,  276,  per  Lord  Eldon;  where  a  raarriage,  celebrated  at  Kome  by  a  Protestant 
clergyman,  between  two  Protestants,  was  held  valid,  because  a  witness  swore  that,  at 
Rome,  two  Protestants  could  not  marry  accordinn;  to  the  lex  loci.  See  also  R.  v. 
Mellis,  10  CI.  &  F.  534,  per  Lord  Campbell.  2.  Where,  by  the  law  of  the  country 
in  which  the  parties  are  sojourrning,  a  mode  of  marriage  is  recognized  as  valid  for  the 
sojourners  differing  from  that  which  is  prescribed  for  citizens.  See,  per  Lord  Stowell, 
in  Ruding  v.  Smith,  2  Hagg.  Cons.  R.  871,  384.  This  is  only  an  apparent  excep- 
[*298]  tion.  3.  Where  the  parties  to  the  marriage  belong  *to  an  invading  army, 
and  they  are  married  according  to  the  forms  of  the  country  to  which  the  invading 
army  belongs.    Ruding  v.  Smith,  supra. 

Proof  of  valid  marriage — -proof  that  valid  cereraovy  was  performed — marriages 
in  colonies.}  Colonists  carry  with  them  so  much  of  the  common  law,  and  of  the 
statute  law  in  existence  at  the  time  of  their  formation,  as  is  applicable  to  thejr  situ- 
ation. Clark  on  Col.  Law,  p.  8;  Black.  Com.  108.  And  it  appears  that  the  mar- 
riage law  is  included  in  this.  Lautour  v.  Teasdale,  8  Taunt.  830:  4  E.  C.  L.  R.  If 
the  colonial  law  has  been  modified,  either  by  the  supreme  or  colonial  legislature,  this 
modification  must,  of  course,  be  attended  to.  Marriages  in  India  are  regulated  by 
the  14  &  15  Vict.  c.  40,  supra  ;  marriages  in  Newfoundland  by  the  5  Geo.  4,  c.  68, 
repealing  57  Geo.  3,  c.  51 ;  marriages  in  the  Ionian  Islands  by  the  23  &  24  Vict, 
c.  86. 

Proof  of  valid  marriage — proof  that  valid  ceremoni/  was  performed — marriages 
in  Scotland.']  These  are  subject  to  the  same  general  considerations  as  marriages 
abroad  :  i.  e.,  the  /ex  loci  must  be  looked  to.  But  by  s.  1  of  the  19  &  20  Vict.  c. 
96,  "after  the  31st  of  December,  1856,  no  irregular  marriage  contracted  in  Scotland 
by  declaration,  acknowledgment,  or  ceremony,  shall  be  valid,  unless  one  of  the  parties 
had  at  the  date  thereof  his  or  her  usual  place  of  residence  there,  or  had  lived  in 
Scotland  for  twenty-one  days  next  preceding  such  marriage,  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding." 

Proof  of  valid  marriage — proof  that  valid  ceremony  was  performed — marriages 
in  Ireland.]  These  are  subject  also  to  the  same  general  considerations  as  marriages  ' 
abroad.  It  seems  not  to  have  been  formerly  essential  to  the  validity  of  marriage  in 
Ireland  that  the  ceremony  should  take  place  in  a  church.  Where  it  had  been  per- 
formed by  a  dissenting  minister,  in  a  private  room,  the  recorder  was  clearly  of  opinion 
that  it  was  valid,  on  the  ground  that,  as  before  the  marriage  act  a  marriage  might 
have  been  celebrated  in  England  in  a  house,  and  it  was  only  necessary  by  positive 
law  to  celebrate  it  in  a  church,  some  law  should  be  shown  requiring  dissenters  to  be 
married  in  a  church;  whereas  one  of  the  Irish  statutes,  21  &  22  Geo.  3,  c.  25,  en- 
acts, that  all  marriages  between  Protestant  dissenters,  celebrated  by  a  Protestant  dis- 
senting teacher,  shall  be  good,  without  saying  at  what  place  they  shall  be  celebrated. 
Anon.  0.  B.  coram,  Sir  J.  Silvester,  1  Russ.  by  Grea.  214.  So,  where  a  marriage 
was  celebrated  at  a  private  house  in  Ireland,  by  a  clergyman  of  the  Church  of  Eng- 
land, the  curate  of  the  parish.  Best,  C.  J.,  held  it  to  be  valid.  He  said,  "When  I 
find  that  this  marriage  was  performed  by  a  gentleman  who  had  officiated  as  curate  of 
the  parish  for  eighteen  years,  I  must  presume  it  to  have  been  correctly  performed 
according  to  the  laws  of  that  country,  and  I  shall  not  put  the  defendant  [it  was  an 
action  in  which  coverture  was  pleaded]  to  the  production  of  a  license,  or  to  any 
further  proof.    It  is  true,  that  in  a  case  for  bigamy,  tried  before  Mr.  Justice  Bayley, 
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on  the  northern  circuit,  an  acquittal  was  directed,  because  the  first  marriage,  which 
took  place  in  Ireland,  was  performed  in  a  private  house ;  but  I  have  reason  to  know 
that  that  learned  judge  altered  his  opinion  afterwards,  and  was  satisfied  of  the  validity 
of  the  first  marriage."  Smith  v.  Maxwell,  Ry.  &  Moo.  *N.  P.  C.  80  :  21  E.  [*299] 
C.  L.  R.  The  case  referred  to  by  Best,  C.  J.,  appears  to  be  that  of  R.  v.  Reilly,  3 
Chetw.  Burn.  726,  in  which  there  was  no  direct  evidence  that  the  law  of  Ireland  per- 
mitted a  marriage  to  be  celebrated  at  a  private  house.  In  Ireland,  the  marriage  of 
two  Roman  Catholics  by  a  Roman  Catholic  priest  is  good.  Where  a  person  who  has 
a  wife  living  at  the  time  of  the  second  marriage  declared  himself  to  be  a  Roman 
Catholic,  and  the  woman  was  a  Roman  Catholic,  Alderson,  B.,  held  that  this  was  a 
good  marriage  as  against  him,  and  that  he  would  not,  on  being  indicted  for  bigamy, 
or  in  respect  of  such  second  marriage,  be  allowed  to  set  up,  as  a  defence  to  the 
charge,  that  he  was  a  Protestant.  To  prove  the  second  marriage  the  second  wife  was 
called,  who  stated  that  A.  acted  as  a  Roman  Catholic  priest,  and  that  the  marriage 
took  place  in  his  house,  as  was  usual  with  the  marriages  of  Roman  Catholics  in  Ire- 
land ;  that  before  the  commencement  of  the  marriage  service,  the  priest  asked  the 
prisoner  if  he  was  a  Roman  Catholic,  and  he  answered  that  he  was;  that  a  part  of 
the  ceremony  was  in  Latin,  and  the  remainder  in  English,  and  that  the  priest  having 
asked  the  prisoner  if  he  would  take  the  witness  as  his  wife,  and  having  asked  her 
if  she  would  take  the  prisoner  for  her  husband,  and  each  haying  answered  in  the 
aflBrmative,  he  pronounced  them  married.  Held,  that  the  marriage  was  suflBcientiy 
proved.  R.  v.  Orgill,  9  C.  &  P.  80  :  38  E.  C.  L.  R.  Where  the  first  marriage  was 
in  Ireland,  and  it  appeared  that  one  of  the  parties  was  under  age,  and  no  consent  of 
parents  was  proved,  the  judges,  after  referring  to  the  Irish  marriage  act,  9  Geo.  2,  c. 
11,  were  of  opinion  that,  though  that  act  has  words  to  make  such  a  marriage  void, 
yet  other  parts  of  the  statute  show  that  it  is  voidable  only,  and  any  proceedings  to 
avoid  it  must  be  taken  within  a  year;  and  they  therefore  held  the  first  marriage  bind- 
ing. R.  v.  Jacob,  1  Moody,  C.  C.  140. 

The  5  &  6  Vict.  c.  113,  and  the  6  &  7  Vict.  c.  39,  were  passed  to  confirm  mar- 
riages by  Protestants  and  other  dissenting  ministers. 

Marriages  in  Ireland  are  now  regulated  by  the  7  &  8  Vict.  c.  81,  an  act  for  mar- 
riages in  Ireland,  and  for  registering  such  marriages.  That  statute  (which  was 
passed  in  consequence  of  the  case  of  R.  v.  Millis,  10  G.  &  F.  584,  in  which  the 
question  was,  as'  to  the  validity  of  a  present  contract  of  marriage  performed  by  a 
Presbyterian  minister)  is  similar  to  the  6  &  7  Wm.  4,  c.  85  (ante,  p.  296),  which 
relates  to  England.  It  specially  provides  for  marriages  in  Ireland  between  parties, 
one  or  both  of  whom  are  Presbyterians,  permitting  such  marriages  to  be  solemnized 
in  certified  meeting-houses.  It  allows  the  celebration  of  marriage,  under  certain 
forms  and  regulations,  to  take  place  in  registered  buildings,  and  before  the  registrar 
at  his  office.  By  s.  3,  however,  it  is  enacted,  "  That  nothing  in  this  act  contained 
shall  affect  any  marriages  by  any  Roman  Catholic  priest  which  may  now  be  lawfully 
celebrated,  nor  extend  to  the  registration  of  any  Roman  Catholic  chapel,  but  such 
marriages  may  continue  to  be  celebrated  in  the  same  manner,  and  subject  to  the  same 
limitations  and  restrictions,  as  if  this  act  had  not  been  passed."  By  ss.  45,  46,  and 
47,  persons  unduly  solemnizing  marriage,  and  registrars  unduly  issuing  certificates  of 
marriage,  in  Ireland,  are  made  guilty  of  felony. 

Proof  of  valid  marriage — -proof  that  valid  ceremony  was  performed — marriages 
ahroad  in  houses  of  ambassadors,  &c.]  It  appears  that  *before  the  passing  [*300] 
of  the  statute  4  Geo.  4,  c.  91,  a  marriage  celebrated  in  the  house  of  an  English  am- 
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bassador  abroad  was  held  valid.  R.  v.  Brampton,  10  East,  286;  Ruding  v.  Smith, 
2  Hagg.  Cons.  Rep.  371.  And  now,  by  the  first  section  of  that  statute,  reciting 
that  "it  is  expedient  to  relieve  the  minds  of  all  his  majesty's  subjects  from  any 
doubt  of  the  validity  of  marriages,  solemnized  by  a  minister  of  the  Church  of  Eng- 
land in  the  chapel  or  house  of  any  British  ambassador,  or  minister  resi4ing  within 
the  country  to  the  court  of  which  he  is  accredited,  or  in  the  chapel  belonging  to  any 
British  factory  abroad,  or  in  the  house  of  any  British  subject  residing  at  such  factory, 
as  well  as  from  any  possibility  of  doubt  concerning  the  validity  of  marriages  solem- 
nized within  the  British  lines,  by  any  chaplain,  or  officer,  or  other  person  ofBciating 
under  the  orders  of  the  commanding  officer  of  a  British  army  serving  abroad  ;"  it  is 
enacted,  "  That  all  such  marriages  shall  be  deemed  and  held  to  be  as  valid  in  law  as 
if  the  same  had  been  solemnized  within  his  majesty's  dominions,  with  a  due  observance 
of  all  forms  required  by  law." 

Sect.  2  provides  that  the  act  shall  not  confirm,  or  impair,  or  affect  the  validity  of 
any  marriage  solemnized  beyond  the  seas,  save  and  except  such  as  are  solemnized  as 
therein  specified  and  recited. 

Proof  of  valid  marriage — proof  that  a  valid  ceremony  was  performed — marriages 
abroad  before  a  consul'\  By  the  12  &  13  Vict.  c.  68,  it  is  provided,  that  all  mar- 
riages abroad  solemnized  between  parties  either  of  whom  may  be  a  British  subject,  in 
the  manner  pointed  out  by  that  act,  shall  be  valid.  The  provisions  in  this  act  accord 
almost  precisely  with  those  in  the  6  &  7  Wm.  4,  c.  85,  relating  to  a  marriage  before 
the  superintendent  registrar;  the  British  consul  at  the  place  where  the  marriage 
takes  place  being  substituted  for  that  officer.  By  ss.  11  and  12,  the  consul  is  re- 
quired to  register  all  such  marriages,  and  send  the  register  to  the  secretary  of  state, 
to  be  by  him  trapsmitted  to  the  registrar-general.  There  does  not  appear  to  be  any 
provision  in  this  act  "analogous  to  that  in  14  &  15  Vict.  c.  40,  s.  22,  supra,  which 
brings  these  certificates  within  the  provision  of  6  &  7  Wm.  4,  c.  86. 

Proof  of  valid  marriage — preliminary  ceremonies.]  Sometimes,  in  addition  to 
the  actual  ceremony  by  which  the  marriage  is  required  to  be  celebrated,  some  pre- 
liminary ceremony  is  necessary  to  the  validity  of  the  marriage,  as  a  license,  banns, 
&c.  It  is  a  general  rule  that,  where  a  marriage  is  shown  to  have  been  regularly 
celebrated,  the  performance  of  the  preliminary  conditions  will  be  presumed;  and  it 
is  for  the  party  who  seeks  to  repudiate  the  marriage  to  show  that  they  were  not 
fulfilled.  As  to  when  the  absence  of  these  preliminary  ceremonies  avoids  the  mar- 
riage, see  post. 

What  marriages  are  void.]  There  are  many  marriages  which  for  civil  purposes 
are  voidable,  but  not  void.  That  is,  they  are  valid  until  some  step  has  been  taken 
to  annul  them.  But  manysuch  marriages  mightbe  valid  for  the  purposes  of  bigamy. 
Whether  or  no  a  marriage  is  void  for  the  purposes  of  bigamy  would  sometimes  raise 
very  difficult  questions.  It  is  clear  that  all  marriages  within  the  prohibited  degrees 
would  be  invalid.  But  it  appears  from  R.  v.  Bawm,  1  C.  &  K.  144  :  47  E.  C.  L. 
K.,  that,  if  the  first  marriage  be  valid,  it  makes  no  difference  that  the  second  mar- 
[*301]  riage  was  within  the  prohibited  *degrees.  Vide  supra,  p.  294.  On  the 
other  hand,  if  a  man  marry  his  deceased  wife's  sister,  and  in  the  latter's  lifetime 
marry  another  woman,  he  cannot  then  be  indicted  for  bigamy.  R.  v.  Chadwick,  11 
Q,  B.  173 :  63  E.  C.  L.  R. ;  S.  C.  17  L  J.  M.  C.  33. 

Although  it  was  formerly  held  that  the  marriage  of  an  idiot  was  valid,  yet,  accord- 


BIGAMY.  331 


ing  to  modern  determination,  the  marriage  of  a  lunatic,  not  in  a  lucid  interval,  is  void. 
1  Bl.  Com.  438,  439 ;  1  Kuss.  by  Grea.  216.  And  by  the  15  Geo.  2,  c.  30  (see 
also  51  Geo.  3,  c.  37),  if  persons  found  lunatics  under  a  commission,  or  committed 
to  the  care  of  trustees  by  any  act  of  Parliament,  marry  before  they  are  declared  'of 
sound  mind  by  the  lord  chancellor,  or  the  majority  of  such  trustees,  the  marriage 
shall  be  totally  void. 

It  was  held,  under  the  former  law,  that  where  the  second  marriage  was  contracted 
in  Ireland,  or  abroad,  it  was  not  bigamy,  on  the  ground  that  that  marriage,  which 
alone  constituted  the  offence,  was  a  fact  done  in  another  jurisdiction,  and  though 
inquirable  here  for  some  purposes,  like  all  transitory  acts,  was  not,  as  a  crime,  cog- 
nizable by  the  rules  of  the  common  law.  1  Hale,  P.  C.  692  ;  1  East,  P.  C.  465 ;  1 
Russell,  183.  But  now  the  offence  is  the  same,  whether  the  second  marriage  shall 
take  place  in  England  or  elsewhere. 

Wliat  marriages  are  void — mnrrioges  hy  ionns.J  By  the  22d  section  of  the 
marriage  act,  Geo.  4,  c.  76,  ",If  any  persons  shall  knowingly  and  wilfully  intermarry 
in  any  other  place  than  a  church  or  such  public  chapel  wherein  banns  may  be  lawfully 
published,  unless  by  a  special  license,  or  shall  knowingly  and  wilfully  intermarry 
without  a  publication  of  banns,  or  license  from  a  person  or  persons  having  authority 
to  grant  the  same  first  had  and  obtained,  or  shall  knowingly  and  wilfully  consent  to, 
or  acquiesce  in  the  solemnization  of  such  marriage  by  any  person  not  being  in  holy 
orders,  the  marriage  of  such  persons  shall  be  null  and  void." 

With  regard  to  the  chapels  in  which  banns  may  be  lawfully  published,  it  is  enacted, 
by  the  6  Geo.  4,  c.  92,  s.  2,  that  it  shall  be  lawful  for  marriages  to  be  in  future 
solemnized  in  all  churches  and  chapels  erected  since  the  26  Geo.  2,  c.  33,  and  con- 
secrated, in  which  churches  and  chapels  it  has  been  customary  and  usual  before  the 
passing  of  that  act  (6  Geo.  4),  to  solemnize  marriages,  and  the  registers  of  such  mar- 
riages, or  copies  thereof,  are,declared  to  be  evidence.  By  sect.  3  of  the  marriage  act, 
4  Geo.  4,  c.  76,  "  the  bishop  of  the  diocese,  with  the  consent  of  the  patron  and 
incumbent  of  the  church  of  the  parish  in  which  any  public  chapel  having  a  chapelry 
thereunto  annexed,  may  be  situated,  or  of  any  chapel  situated  in  an  extra-parochial 
place,  signified  to  him  under  their  hands  and  seals  respectively,  may  authorize  by 
writing  under  his  hand  and  seal  the  publication  of  banns,  and  the  solemnization  of 
marriages  in  such  chapels  for  persons  residing  in  such  chapelry  or  extra-parochial 
place  respectively ;  and  such  consent,  together  with  such  written  authority,  shall  be 
registered  in  the  registry  of  the  diocese." 

To  render  a  marriage  without  due  publication  of  banns  void,  it  must  appear  that 
it  W.1S  contracted  with  a  kno\^edge  by  hoth  parties  that  no  due  publication  had  taken 
place.  R.  V.  Wroxton,  4  B.  &  Ad.  640.  And,  therefore,  where  the  intended  hus- 
band procured  the  banns  to  be  published  in  a  christian  and  surname  which  the  woman 
had  never  borne,  but  she  did  not  know  that  fact  until  after  the  ^solemnization  [*302] 
of  the  marriage,  it  was  held  to  be  a  valid  marriage.  Id.;  and  see  Wiltshire  v.  Prince, 
3  Hagg.  Ecc.  R.  332.  If  the  prisoner  has  been  instrumental  in  procuring  the  banns 
of  the  second  marriage  to  be  published  in  a  wrong  name,  he  will  not  be  allowed,  on 
an  indictment  for  bigamy,  to  take  advantage  of  that  objection  to  invalidate  such  sec- 
ond marriage.  The  prisoner  was  indicted  for  marrying  Anna  T.,  his  former  wife 
being  alive.  The  second  marriage  was  by  banns,  and  it  appeared  that  the  prisoner 
wrote  the  note  for  the  publication  of  the  banns,  in  which  the  wife  was  called  Anna, 
and  that  she  was  married  by  that  name,  but  that  her  real  name  was  Susannah.  On 
a  case  reserved,  the  judges  held  unanimously,  that  the  second  marriage  was  sufficient 
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to  constitute  the  offence,  and  that  after  having  called  the  woman  Anna  in  the  note, 
it  did  not  lie  in  his  mouth  to  say  that  she  was  not  as  well  known  by  the  name  of 
Anna,  as  by  that  of  Susannah,  or  that  she  was  not  rightly  called  by  the  name  of 
Anna  in  the  indictment.  R.  v.  Edwards,  Kuss.  &  Ry.  283 ;  1  Russell,  by  Grea.  209. 
This  principle  was  carried  still  further  in  a  case  before  Mr.  Baron  Gurney.  The 
second  wife,  who  gave  evidence  on  the  trial,  stated  that  she  was  married  to  the  pris- 
oner by  the  name  of  Eliaa  Thick,  but  that  her  real  name  was  Eliza  Brown  ;  thatshe 
had  never  gone  by  the  name  of  Thick,  but  had  assumed  it  when  the  banns  were  pub- 
lished, in  order  that  her  neighbors  might  not  know  that  she  was  the  person  intended. 
It  being  objected,  on  behalf  of  the  prisoner,  that  this  was  not  a  valid  marriage, 
Gurney,  B.,  said,  "that  applies  only  to  the  first  marriage,  and  I  am  of  opinion  that 
the  parties  cannot  be  allowed  to  evade  the  punishment  for  the  offence  by  contracting 
an  invalid  marriage."  R.  v.  Penson,  5  C.  &  P.  412  :  24  E.  0.  L.  R.  In  another 
case,  where  the  prisoner  contracted  the  second  marriage  in  the  maiden  name  of  his 
mother,  and  the  woman  he  married  had  also  made  use  of  her  mother's  maiden  name, 
it  was  unanimously  resolved,  on  a  reference  to  the  judges,  that  the  prisoner  had  been 
rightly  convicted  on  this  evidence.  R.  v.  Palmer,  coram  Bayley,  J  ,  Durham,  1827, 
1  Deacon's  Dig.  C.  L  147.  A  person  whose  name  was  Abraham  Langley  was  mar- 
ried by  banns  by  the  name  of  Geonje  Smith;  he  had  been  known  in  the  parish 
where  he  resided  and  was  married  by  the  latter  name  only ;  the  Court  of  Queen's 
Bench  held  that  this  was  a  valid  marriage  under  the  26  Geo.  2.  R.  v.  Billingshurst, 
3  M.  &  S.  250.  As  to  the  distinction  between  a  name  assumed  for  other  purposes,  and  a 
name  assumed  for  the  purpose  of  practising  a  fraud  upon  the  marriage  laws,  seethe  case 
of  R.  V.  Burton-on-Trent,  infra.  Where  the  banns  were  published  in  the  name  of  Wil- 
liam, the  real  name  being  William  Peter,  and  the  party  being  known  by  the  name  of 
Peter,  and  the  suppression  was  for  the  purpose  of  effecting  a  clandestine  marriage  with  a 
'  minor,  the  marriage  was  declared  null  and  void.  Pouget  v.  Tomkins,  1  Phillimore,  449. 
See  also  Fellowes  v,  Stewart,  2  Phillimore,  257  ;  Middletjroft  v.  Gregory,  Id.  365.  So 
where  the  wife  at  the  time  of  her  marriage  personated  another  woman,  in  whose  name 
banns  had  been  previously  published  for  an  intended  marriage  with  her  husband. 
Stayte  v.  Farquharson,  2  Add.  282.  See  Midgley  v.  Wood,  30  L.  J.  D.  &  M.  57. 

What  m,arriages  are  void — marriages  hy  m,iiiors7\  Under  the  former  marriage 
act,  26  Geo.  2,  it  was  held,  that  if  the  marriage  was  by  license,  and  the  prisoner 
proved  that  he  was  a  minor  at  the  time,  it  lay  on  the  prosecutor  to  show  that  the  consent 
[*303]  required  by  the  11th  *section  of  the  above  act  had  been  obtained,  or  that 
otherwise  the  marriage  was  void.  R.  v.  Butler,  Russ.  &  Ry.  61 ;  R.  v.  Morton,  Id. 
19  (re);  R.  v.  James,  Id.  17;  Smith  v.  Huson,  1  Phiyimore,  287.  The  law  on  this 
point  has  been  altered  by  the  marriage  act,  4  Geo.  4,  c.  76,  s.  14,  which  merely  re- 
quires  consent,  and  has  no  words  making  marriages  solemnized  without  such  consent 
void.  The  statute  therefore  is  regarded  as  directory  ow\y,  and  a  marriage  by  a  minor 
without  the  consent  of  his  father,  then  living,  has  been  held  valid.  R.  v.  Birming- 
ham, 8  B.  &  G.  29  :  15  E.  C.  L.  R. ;  2  Man.  &  Ry.  230.  So  in  the  interval  between 
the  time  of  the  3  Geo.  4,  c.  75  (by  which  certain  parts  of  the  26  Geo.  2,  relating  to 
consent  of  parents,  &c.,  were  repealed),  receiving  the  royal  assent,  and  the  time  when 
it  began  to  operate,  a  marriage  by  license  solemnized  without  consent,  was  held  valid. 
R,  V.  Waully,  1  Moo.  C.  C.  163. 

By  the  6  &  7  Wm.  4,  c.  85,  s.  10,  the  like  consent  shall  be  required  to  any  mar- 
riage in  England  solemnized  by  license,  as  would  have  been  required  by  law  to  mar- 
riages solemnized  by  license  immediately  before  the  passing  of  the  act;  and  every 
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person  whose  consent  to  the  marriage  by  license  is  required  by  law,  is  thereby  author- 
ized to  forbid  the  iSsue  of  the  superintendent  registrar's  certificate,  whether  the  mar- 
riage is  intended  to  be  by  license,  or  without  license.  By  s.  25,  after  solemnization, 
consent  is  to  be  presumed. 

The  1  Jac.  1,  c.  11,  contained  an  exception  with  regard  to  persons  within  what 
was  then  considered  the  age  of  consent,  namely,  fourteen  years  in  a  male,  and  twelve 
years  in  a  female.  1  Bl.  Com.  436;  R.  v.  Gordon,  Russ.  &  Ry.  48.  The  subse- 
quent statutes  defining  the  crime  of  bigamy  do  not  contain  this  exception.  But  prob- 
ably a  marriage  within  that  age  would  be  considered  as  wholly  void,  the  presump- 
tion being  that  the  parties  are  incapable  of  sexual  intercourse. 

What  marriages  are  void — marriage  hy  license  in  an  assumed  name.'\  A  man 
who  had  deserted  from  the  army,  for  the  purpose  of  concealment,  assumed  another 
name.  After  a  residence  of  sixteen  weeks  in  the  parish  he  was  married  by  license 
in  his  assumed  name,  by  which  only  he  was  known  in  the  place  where  he  then  re- 
sided. Lord  Ellenborough  said,  "  If  this  name  had  been  assumed  for  the  purpose  of 
fraud,  in  order  to  enable  the  party  to  contract  marriage,  and  to  conceal  himself  from 
the  party  to  whom  he  was  about  to  be  married,  that  would  have  been  a  fraud  on  the 
marriage  act  and  the  rights  of  marriage,  and  the  court  would  not  have  given  effect  to 
any  such  corrupt  purpose.  But  where  a  name  has  been  previously  assumed,  so  as  to 
become  the  name  which  the  party  has  acquired  by  reputation,  that  is,  jpithin  the 
meaning  of  the  act,  the  party's  real  name."  R.  v.  Burton-upon-Trent,  3  M.  &  S. 
537.     See  Bevan  v.  McMahon,  30  L.  J.  D.  &  M.  61. 

What  marriages  are  void — marriages  ahroait.'\  Whether  or  no  a  marriage  which 
has  taken  place  abroad,  according  to  a  form  which  would  be 'considered  valid  there, 
and  therefore  valid  here,  but  between  parties  who,  though  competent  there,  would  in 
this  country  be  incompetent  to  contract  a  valid  marriage,  is  to  be  considered  void  or 
not  in  this  country,  is  a  very  difficult  question.  The  question  was  very  elaborately 
discussed  in  the  case  of  Brook  v.  Brook,  3  Sm.  &  Gif.  481 ;  S.  C.  27  L.  J.,  Ch.  401 ; 
and  all  the  authorities  will  be  found  *in  the  learned  judgment  of  Sir  Cress-  [*304] 
well  Cresswell,  in  giving  his  opinion  in  that  case.  There  an  English  subject  had 
married  his  deceased  wife's  sister  at  Altona,  in  Denmark,  and  it  was  held  that,  as- 
suming the  marriage  to  be  valid  there,  it  was  nevertheless  null  and  void  in  this 
country,  by  reason  of  the  provisions  in  the  5  &  6  Wm.  c.  54.  See  also  In  the  goods 
of  Bernhard  Mette,  1  Swab.  &  Trist.  112.  But  the  difference  already  alluded  to 
between  holding  a  marriage  void  for  civil  purposes,  and  for  the  purposes  of  a  prose- 
cution for  a  bigamy,  must  be  borne  in  mind.(l) 

Foreign  law — how  proved."]  In  proving  a  marriage  which  has  taken  place  abroad, 
evidence  must  be  given  of  the  law  of  the  foreign  state,  in  order  to  show  its  validity. 
For  this  purpose,  a  person  skilled  in  the  laws  of  the  country  should  be  called.  Lindo 
v.  Belisario,  2  Hagg.  248;  Middleton  v.  Janvers,  2  Hagg.  441.  Some  doubt  has 
existed  with  regard  to  the  mode  of  proving  foreign  laws  in  English  courts.  The  rule, 
as  at  present  understood,  appears  to  be,  that  the  written  law  of  a  foreign  state  must 
be  proved  by  a  copy  duly  authenticated.  Clegg  v.  Levy,  3  Campb  166.  With 
regard  to  the  mode  of  authenticating  it,  the  following  case  has  occurred.  In  order  to 
prove  the  law  of  France  respecting  marriage,  the  French  vice-consul  was  called,  who 

(1)  Sneed  v.  EwiDg,  5  J.  J.  Marsh.  447. 
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produced  a  copy  of  the  Cinq  Codes,  which,  he  stated,  contained  the  customary  and 
written  laws  of  France,  and  was  printed  under  the  authority  of  "the  French  govern- 
ment. E.  V.  Sir  Thomas  Picton,  30  How.  St.  Tr.  514,  was  referred  to  as  an  author- 
ity in  favor  of  admitting  this  evidence,  but  it  appears  that  there  the  evidence  was 
received  by  consent.  Abbott,  J.,  said  that  the  general  rule  certainly  was,  that  the 
written  law  of  a  foreign  country  must  be  proved  by  an  examined  copy,  before  it  could 
be  acted  on  in  an  English  court,  but  according  to  his  recollection,  printed  books  on 
the  subject  of  the  law  of  Spain  were  referred  to  and  acted  on  in  argument  in  R.  v. 
Sir  T.  FictoQ,  as  evidence  of  the  law  of  that  country,  and  therefore  he  should  act  on 
that  authority,  and  receive  the  evidence.  Lacon  v.  Higgins,  Dowl.  &  Ry.  N.  P.  C. 
38  :  16  E.  C.  L.  R. ;  8  Stark.  178.  The  House  of  Lords,  in  the  Sussex  Peerage 
Case,  11  CI.  &  Fin.  134,  held  that  a  witness  to  foreign  law  must  be  a  person  peritus 
virtute  officii,  or  virtute  pro/essionis.  And  it  was  held  that  a  Roman  Catholic  bishop, 
holding  in  this  country  the  office  of  coadjutor  to  a  vicar  apostolic,  and,  as  such, 
authorized  to  decide  on  cases  arising  out  of  marriages  affected  by  the  law  of  Rome, 
was  therefore  in  virtue  of  his  office  a  witness  admissible  to  prove  the  law  of  Rome  as 
to  marriages.  In  the  same  case  it  was  held,  that  a  professional  or  official  witness 
giving  evidence  as  to  foreign  law  may  refer  to  foreign  law  books  to  refresh  his  mem- 
ory, or  to  correct  or  confirm  his  opinions,  but  the  law  itself  must  be  taken  from  his 
evidence.  See  also  R.  v.  Povey,  1  Dear.  C.  C.  32;  S.  C.  22  L.  J.  M!  C.  19;  where, 
in  order  tq  prove  that  a  marriage  in  Scotland  was  valid  according  to  the  law  of  Scot- 
land, it  was  held  that  the  witness  must  be  one  conversant  with  the  law  of  Scotland  as 
to  marriages.  Therefore,  where  a  woman  was  called  as  a  witness,  who  said,  that  she 
was  present  at  a  ceremony  performed  in  a  private  house  in  Scotland  by  a  minister  of 
some  religious  denomination,  that  she  herself  was  married  in  the  same  way,  and  that 
parties  always  married  in  Scotland  in  private  houses,  this  \vas  held  by  the  Court  of 
Criminal  Appeal  insufficient,  and  the  conviction  was  quashed. 
[*305]  *The  practice  with  regard  to  the  proof  of  foreign  laws  in  the  United 
States  is  as  follows :  The  usual  modes  of  authenticating  foreign  laws  there  are  by 
an  exemplifieation  under  the  great  seal  of  state ;  or  by  a  copy  proved  to  be  a  true 
copy ,  or  by  the  certificate  of  an  officer  authorized  by  law,  which  certificate  itself 
must  be  duly  authenticated.  But  foreign  unwritten  laws,  customs,  and  usages,  may 
be  proved,  and  indeed  must  ordinarily  be  proved,  by  parol  evidence.  The  usual 
course  is  to  make  such  proof  by  the  testimony  of  competent  witnesses,  instructed  in 
the  law,  under  oath ;  sometimes,  however,  certificates  of  persons  in  high  authority 
have  been  allowed  as  evidence.  Story  on  the  Conflict  of  Laws,  530. 

Identity  of  parties.]  The  identity  of  the  parties  named  in  the  indictment  must 
be  proved.  Upon  an  indictment  for  bigamy,  it  was  proved  by  a  person  who  was 
present  at  the  prisoner's  second  marriage,  that  a  woman  was  married  to  him  by  the 
name  of  Hunnah  Wilkinson,  the  name  laid  in  the  indictment,  but  there  was  no  other 
proof  that  the  woman  in  question  was  Hannah  Wilkinson,  or  that  she  had  ever  called 
herself  so.  Parke,  J.,  held  the  proof  to  be  insufficient,  and' directed  an  acquittal. 
He  subsequently  expressed  a  decided  opinion  that  he  was  right ;  and  added,  that  to 
make  the  evidence  sufficient,  there  should  have  been  proof  that  the  prisoner  "  was 
then  and  there  married  to  a  certain  woman  bi/  the  name  of,  and  who  called  herself, 
Hannah  Wilkinson,"  because  the  indictment  undertakes  that  a  Hannah  Wilkinson 
was  the  person,  whereas,  in  fact,  there  was  no  proof  that  she  had  ever  before  gone 
by  that  name ;  and  if  the  banns  had  been  published  in  a  name  which  was  not  her 
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own,  and  which  she  had  never  gone  by,  the  marriage  would  be  invalid.  R.  v.  Drake, 
1  Lew.  0.  C.  25. 

If  in  a  case  of  bigamy  there  be  a  discrepancy  between  the  christian  name  of  the 
prisoner's  first  wife,  as  laid  in  the  indictment,  and  as  stated  in  the  copy  of  the  register 
which  is  produced  to  prove  the  first  marriage,  the  prisoner  must  be  acquitted  ;  unless 
that  discrepancy  can  be  explained,  or  unless  it  can  be  shown  that  the  first  wife  was 
known  by  both  names.  R.  v.  Gooding,  Carr.  &  M.  297 :  41  E.  C.  L.  R. 

Marriage  confirmation  acts.']  Many  acts  of  Parliament  have  been  passed  ex- 
pressly to  confirm  and  render  valid  marriages  about  which  doubts  might  have  existed  : 
such  as  the  44  Geo.  3,  c,  77 ;  48  Geo.  3,  o.  127 ;  58  Geo.  3,  c.  84  (India);  4  Geo. 
4,  c.  5 ;  4  Geo.  4,  c.  91  (marriages  abroad) ;  6  Geo.  4,  c.  92 ;  11  Geo.  4  and  1  Wm. 
4,  c.  18  ;  3  &  4  Wm.  4,  c.  45  (Hamburgh);  5  &  6  Wm.  4,  c.  54  (deceased  wife's 
sster);  10  &  11  Vict.  c.  58  (Jews  and  Quakers);  12  &  13  Vict.  c.  40,  s.  20;  21  & 
22  Vict.  c.  46. 

Venue.}  The  24  &  25  Vict.  c.  100,  s.  57,  supra,  p.  293,  like  the  9  Geo.  4,  c. 
31,  and  the  1  Jac.  1,  c.  11,  enacts  that  the  prisoner  may  be  tried  in  the  county  in 
which  he  is  apprehended. (1) 

Upon  the  latter  statute,  it  was  held  that  the  prisoner,  having  been  apprehended 
for  larceny  in  the  county  of  W.,  and  a  true  bill  having  been  found  against  him  while 
in  custody  under  that  charge  for  bigamy,  he  might  be  tried  for  the  latter  offence  in 
the  county  of  W.  R.  v.  Jordan,  Russ.  &  Ry.  48.  The  second  marriage  was  at  iMan- 
chester,  and  a  warrant  was  issued  by  a  magistrate  there  to  apprehend  the, prisoner. 
He,  having  removed  to  London,  surrendered  to  one  of  the  *police  magistrates  [*306] 
there,  who  admitted  him  to  bail.  On  his  trial  at  the  Old  Bailey,  the  court,  on  an 
objection  taken  by  his  counsel,  were  of  opinion,  that  as  the  warrant  had  not  been 
produced,  and  as  it  had  not  been  proved  that  the  prisoner  was  apprehended  in  the 
county  of  Middlesex,  the  court  had  no  jurisdiction  to  try  him.  R.  v.  Forsyth,  2 
Leach,  826.  But  now  the  prisoner  may  be  tried  in  the  county  in  which  he  is  in 
custody. 

But  on  a  crown  case  reserved,  eleven  of  the  judges  being  present,  it  was  decided 
(Parke,  B.,  Alderson,  B.,  and  Maule,  B.,  dissentibus),  that  an  indictment  for  bigamy, 
found  in  a  different  county  from  that  where  the  offence'was  committed,  need  not 
allege  that  the  prisoner  was  in  custody  at  the  time  of  the  finding  the  inquisition  in 
the  county  of  the  finding.  Reg.  v.  Whiley,  2  Moo.  C.  C.  186.  "-In  the  marginal 
note  of  this  case  given  by  the  reporter,  the  word  '  not'  is  omitted,  and  it  is  in  other 
respects  erroneously  reported."  Per  Parke,  B.,  in  R.  v.  Smythies,  1  Den.  C.  C.  R.  499. 

Under  the  former  law  the  offence  of  bigamy  was  not  committed  if  the  second  mar- 
riage took  place  out  of  the  jurisdiction  of  the  criminal  courts  of  this  country.  1 
Hale,  P.  C.  692;  1  East,  P.  G.  645;  1  Russ.  Cr.  by  Gr.  183.  But  by  the  present 
statute  this  is  specially  provided  for. 

A  British  subject  resident  in  England  married  a  second  wife  in  the  lifetime  of  the 
first;  both  marriages  took  place  in  Scotland:  it  was  held  that  he  might  be  indicted 
and  convicted  of  bigamy  in  England.  R.  v.  Topping,  25  L.  J.  M.  C.  72. 

Proof  from  the  prisoner  under  the  exceptions.}  The  prisoner  may  prove  under 
the  first  exception  in  the  statute  that  he  or  she  is  not  a  subject  of  his  majesty,  and 
that  the  second  marriage  was  contracted  out  of  England. 

(1)  Bigamy  is  not  punishable  as  an  offence  when  the  second  marriage  took  place  ont  of  the  State, 
though  the  husband  brought  his  second  wife  here  and  lived  with  her.  The  People  y.  Mosher,  2  Parker, 
C.  K.  195. 
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Secondly,  the  prisoner  may  prove  that  the  other  party  to  the  first  marriage  has 
been  continually  absent  from  home  for  the  space  of  seven  years  last  past,  and  was 
not  known  to  be  living  within  that  time.  The  question,  whether  a  prisoner,  setting 
up  this  defence,  ought  to  show  that  he  has  used  reasonable  diligence  to  inform  him- 
self as  to  the  other  party  being  alive,  and  whether,  if  he  neglects  the  palpable 
i  means  of  availing  himself  of  such  information,  he  will  stand  excused,  does  not  ap- 
pear to  be  decided.  1  East,  P.  C.  467;  1  Russ.  by  Grea.  187.  It  seems  that  the 
true  construction  of  the  exception  is,  not  that  the  party  charged,  to  be  deprived  of 
the  benefit  of  its  provision  as  a  defence,  must  be  proved  to  have  known  at  the 
time  when  he  contracted  the  second  marriage,  that  the  first  wife  had  been  alive  during 
some  part  of  the  seven  years  preceding,  but  that  to  enable  him  to  claim  the  benefit 
of  that  provision  he  must  have  been  ignorant,  during  the  whole  of  those  seven  years, 
that  she  was  alive.  Reg.  v.  Cullen,  9  C.  &  P.  681 :  38  E.  C.  L.  R.  But  the  difii- 
culty  still  remains  of  how  that  ignorance  is  to  be  shown.  Where  the  prisoner's  first 
,  wife  had  left  him  sixteen  years,  and  the  second  wife  proved  that  she  had  known  him 
for  about  ten  years  living  as  a  single  man,  and  that  she  had  never  heard  of  the  first 
wife,  who  appeared  to  have  been  living  seventeen  miles  from  where  the  prisoner 
resided,  Cresswell,  J.,  held  that  he  was  entitled  to  be  acquitted  under  the  foregoing 
exception.  E.  v.  Jones,  Carr.  &  M.  614  :  41  E.  C.  L.  R. 

In  R.  V.  Briggs,  Dear.  &  B.  C.  C.  98,  S.  C.  26  L.  J.  M.  C.  7,  the  prisoner  had 
been  continually  absent  from  her  first  husband  for  the  seven  years  next  preceding  the 
[*307]  second  marriage,  on  which  ^occasion  she  represented  herself  as  a  single 
woman,  and  was  married  by  her  maiden  name.  The  jury  being  asked  to  consider 
whether  she  knew  her  husband  to  be  alive  at  the  time  of  the  second  marriage,  and 
if  not,  whether  she  had  the  means  of  acquiring  the  knowledge,  found  that  they  had 
no  evidence  of  her  knowledge,  but  were  of  opinion  that  she  had  the  means  of  acquir- 
ing knowledge,  if  she  had  chosen  to  make  use  of  them.  It  was  held  that  upon  this 
finding  a  conviction  could  not  be  sustained,  as  the  jury  stopped  short  of  finding  that 
the  woman  actually  knew  that  her  first  husband  was  alive.  But  the  court  expressly 
refrained  from  deciding  upon  whom  the  onus  of  proving  knowledge  lay,  saying  that  it 
was  a  difiScult  and  most  important  question.  In  R.  v.  Cross,  1  F.  &  F.  510,  no  direct 
evidence  was  given  on  either  side  as  to  the  prisoner's  knowledge  that  his  wife  was  alive, 
but  it  was  proved  that  they  had  separated  by  agreement  in  1843  ;  the  second  marriage 
took  place  in  1S55,  and  in  1857,  when  it  was  to  the  prisoner's  interest  to  do  so,  he 
produced  his  firsbwife.  Cockburn,  C.  J.,  left  it  to  the  jury  to  say,  whether  or  no  the 
prisoner  was  ignorant  that  his  first  wife  was  alive  at  the  time  of  the  second  marriage. 

The  third  exception  is,  where  the  party,  at  the  time  of  the  second  marriage,  has 
been  divorced  from  the  bond  of  the  first  marriage.  The  words  of  the  1  Jac.  ] ,  o. 
11,  were,  "Divorced  by  the  sentence  of  any  ecclesiastical  court,"  and  were  held  to 
extend  to  a  divorce  d  mensd  et  tJioro.  1  Hale,  P.  C.  694 ;  4  Bl.  .Com.  164 ;  1  East, 
P.  C.  467.  But  now  a  divorce  a  vinculo  matrimonii  must  be  proved.  It  is  not  al- 
ways sufficient  to  prove  a  divorce  out  of  England,  where  the  first  marriage  was  in  this 
country.  The  prisoner  was  indicted  for  bigamy  under  the  statute  of  Jac.  1.  It  ap- 
peared that  he  had  been  married  in  England,  and  that  he  went  to  Scotland  and  pro- 
cured there  a  divorce  d  vinculo  matrimonii,  on  the  ground  of  adultery,  before  his 
second  marriage.  This,  it  was  insisted  for  the  prisoner,  was  a  good  defence  under 
the  third  exception  in  the  statute  1  Jac.  1 ;  but  on  a  ease  reserved,  the  judges  were 
unanimously  of  opinion  that  no  sentence  or  act  of  any  foreign  country  could  dissolve 
an  English  marriage  a  vinculo  matrimonii,  for  ground  on  which  it  was  not  liable  to 
be  dissolved  a  vinculo  matrmonii  in  England,  and  that  no  divorce  of  an  ecclesiastical 
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court  was  within  the  exception  in  sec.  3  of  1  Jac.  1,  unless  it  was  the  divorce  of  a 
court  within  the  limits  to  which  the  1  Jac.  1  extends.  R.  v.  LoUey,  Iluss.  &  Ry. 
237. 

The  fourth  exception  is,  where  the  former  marriage  has  been  declared  void  by  the 
sentence  of  any  court  of  competent  jurisdiction.  The  words  in  the  statute  of  1  Jae. 
1,  c.  11,  were,  "By  sentence  in  the  ecclesiastical  court;"  and  under  these  it  was  held 
that  a  sentence  of  the  spiritual  court  against  marriage,  in  a  suit  of  jactitation  of  mar- 
riage, was  not  conclusive  evidence,  so  as  to  stop  the  counsel  for  the  crown  from  prov- 
ing the  marriage,  the  sentence  having  decided  on  the  validity  of  the  marriage  only 
collaterally,  and  not  directly.  Duchess  of  Kingston's  Case,  11  St.  Tr.  262,  fo.  ed. ; 
20  How.  St.  Tr.  855;  1  Leach,  146.(1) 


«  *BRIBERT.  [*308] 

Nature  of  the  offence ...  .         .  308 
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Nature  of  the  offence.^  Bribery  is  a  misdemeanor  punishable  at  common  law. 
Bribery,  in  strict  sense,  says  Hawkins,  is  taken  for  a  great  misprision  of  one  in  a  ju- 
dicial place  taking  any  valuable  thing,  except  meat  and  drink,  of  small  value  of  any 
man  who  has  to  do  before  him  in  any  way,  for  doing  his  office  or  by  color  of  his  of- 
fice, la  a  large  sense,  it  is  taken  for  the  receiving  or  offering  of  any  undue  reward 
by  or  to  any  person  whomsoever  whose  ordinary  profession  or  business  relates  to  the 
administration  of  justice,  in  order  to  incline  him  to  do  a  thing  against  the  known 
rules  of  honesty  and  integrity.  Also  bribery  sometimes  signifies  the  taking  or  giv- 
ing a  reward  for  offices  of  a  public  nature.  £Jawk.  P.  C.  b.  1,  c.  67,  ss.  1,  2,  3. 

An  attempt  to  bribe  is  a  misdemeanor,  as  much  as  the  act  of  successful  bribery,  as 
where  a  bribe  is  offered  to  a  judge,  and  refused  by  him.  3  Inst.  147.  So  it  has  been 
held,  that  an  attempt  to  bribe  a  cabinet  minister  for  the  purpose  of  procuring  an 
office,  is  a  misdemeanor.  Vaughan's  Case,  4  Burr.  2494.  So  an  attempt  to  bribe,  in 
the  case  of  an  election  to  a  corporate  office,  is  punishable.  Plumpton's  Case,  2  Ld. 
Baym.  1377. 

Bribery  at  elections  for  members  of  Parliament.']  This  offence  is  now  regulate.d 
by  the  17  &  18  Vict.  c.  102,  which,  by  sect.  2,  defines  the  offence  of  bribery  by  en- 
acting that  the  following  persons  shall  be  deemed  guilty  of  bribery :  1.  Every  person 
who  shall,  directly  or  indirectly,  by  himself,  or  by  any  other  person  on  his  behalf, 
give,  lend,  or  agree  to  give  or  lend,  or  shall  offer,  promise,  or  promise  to  procure,  any 
money  or  valuable  consid'eration,  to  or  for  any  voter,  or  to  or  for  any  person  on  behalf 
of  any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  any  voter  to  vote  or  re- 
frain from  voting,  or  shall  corruptly  do  any  such  act  as  aforesaid,  on  account  of  such 
voter  having  voted  or  refrained  from  voting  at  any  election.  2.  Every  person  who 
shall,  directly  or  indirectly,  by  himself  or  by  any  other  person  on  his  behalf,  give  or 
procure,  or  agree  to  give  or  procure,  or  offer,  promise,  or  promise  to  procure  or  to  en- 

(1)  On  an  indictment  for  bigamy,  evidence  that  the  defendant's  marriage  with  the  second  wife  ha* 
not  been  consummated  by  carnal  l^nowledge  of  her  body,  is  irrelevant.  The  State  v.  Patterson,  2  Ire- 
dell, 346. 
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deavor  to  procure,  any  office,  place,  or  employment,  to  or  for  any  voter,  or  to  or  for 
any  person  on  behalf  of  any  voter,  or  to  or  for  any  other  person,  in  order  to  induce 
such  voter  to  vote  or  refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  afore- 
said, on  account  of  any  voter  having  voted  or  refrained  from  voting  at  any  election. 
3.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or. by  any  other  person 
on  his  behalf,  make  any  such  gift,  loan,  oflFer,  promise,  procurement,  or  agreement,  as 
aforesaid,  to  or  for  any  person,  in  order  to  induce  such  person  to  procure,  or  endeavor 
to  procure,  the  return  of  any  person  to  serve  in  Parliament,  or  the  vote  of  any  voter 
at  any  election.  4.  Every  person  who  shall,  upon  or  in  consequence  of  any  such  gift, 
loan,  offer,  promise,  procurement,  or  agreement,  procure  or  engage,  promise  or  endeavor 
[*309]  to  procure,  the  return  of  any  person  to  serve  in  Parliament,  *or  the  vote  of 
any  voter  at  any  election.  5.  Every  person  who  shall  advance  or  pay,  or  cause  to  be 
paid,  any  money  to  or  to  the  use  of  any  other  person,  with  the  intent  that  such  money 
or  any  part  thereof  shall  be  expended  in  bribery  at  any  election,  or  who  shall  know- 
ingly pay  or  cause  to  be  paid  any  money  to  any  person  in  discharge  or  repayment  of 
any  money  wholly  or  in  part  expended  in  bribery  at  any  election. 

By  the  same  section,  every  person  so  offending  is  made  guilty  of  a  misdemeanor, 
punishable  by  fine  or  imprisonment. 

By  s.  3,  the  following  persons  are  also  to  be  deemed  guilty  of  bribery  :  1.  Every 
voter  who  shall,  before  or  during  any  election,  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  receive,  agree,  or  contract  for  any  money,  gift,  loan, 
or  valuable  consideration,  office,  place,  or  employment,  for  himself  or  for  any  other 
person,  for  voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from 
voting  at  any  election.  2.  Every  person  who. shall,  after  any  election,  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his  behalf,  receive  any  ftioney  or 
valuable  consideration  on  account  of  any  person  having  voted  or  refrained  from  voting, 
or  having  induced  any  other  person  to  vote  or  refrain  from  voting  at  any  election. 

By  s.  4,  treating  is  defined,  and  is  made  an  offence,  for  which  a  penalty  may  be 
recovered,  but  it  is  not  a  misdemeanor. 

By  s.  5,  every  person  who  shall,  directly  or  indirectly,  by  himself  or  any  other 
person  on  his  behalf,  make  use  of  or  threaten  to  make  use  of  any  force,  violence,  or 
restraint,  or  inflict  or  threaten  the  infliction,  by  himself  or  by  or  through  any  other 
person,  of  any  injury,  damage,  harm,  or  loss,  or  in  any  other  manner  practise  intimi- 
dation upon  or  against  any  person  in  order  to  induce  or  compel  such  person  to  vote 
or  refrain  from  voting,  or  on  account  of  such  person  having  voted  or  refrained  from 
voting  at  any  election,  or  who  shall,  by  abduction,  duress,  or  any  fraudulent  device 
or  contrivance,  impede,  prevent,  or  otherwise  interfere  with  the  free  exercise  of  the 
franchise  of  any  voter,  or  shall  thereby  compel,  induce,  or  prevail  upon  any  voter, 
either  to  give  or  to  refrain  from  giving  his  vote  at  any  election,  shall  be  deemed  to 
have  committed  the  offence  of  undue  influence,  and  shall  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  an  offence  punishable  by  fine  or  imprisonment,  and  shall  also  be 
liable  to  forfeit  the  sum  of  £50  to  any  person  who  shall  sue  for  the  same,  together 
with  full  costs  of  suit. 

By  s.  14,  it  is  provided  that  no  person  shall  be  liable  to  any  penalty  or  forfeiture 
imposed  by  the  act,  unless  some  prasecution,  action,  or  suit  for  the  offence  committed, 
shall  be  commenced  within  six  calendar  months  after  such  offence  being  committed. 
This  act  is  at  present  only  annual. 

In  R.  V.  Leatham,  30  L.  J.  Q.  B.  205,  many  questions  were  raised  upon  this  act 
of  Parliament.  The  defendant  was  indicted  for  having  on  the  26th  of  April,  1859, 
paid  to  one  J.  Gr.  money  with  the  intent  that  it  should  be  applied  in  bribery  at  an 
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election.  There  were  several  other  counts  in  which  the  defendant  was  charged  with 
actual  bribery  of  several  persons  named  in  those  counts.  The  defendant  was  found 
guilty  generally.  Upon  a  motion  for  a  new  trial,  it  was  objected  that  the  offence 
was  committed,  if  at  all,  more  than  a  year  before  the  filing  of  the  information,  and 
issuing  the  process  on  it.  With  respect  to  this  objection  the  Court  of  Queen's 
*Bench  said  that,  as  it  was  upon  the  record,  and  advantage  could  be  taken  of  [*310] 
it  in  arrest  of  judgment,  or  by  a  writ  of  error,  they  would  not  interfere ;  but  a  strong 
opinion  was  expressed  that  sect.  14  did  not  apply  to  criminal  proceedings,  but  only 
to  the  recovery  of  a  penalty  or  forfeiture  in  a  civil  suit.  The  second  objection  was 
that  as  the  defendant  was  found  guilty  upon  the  first  count,  he  could  not  also  be 
guilty  of  the  offences  charged  in  the  other  counts,  as  it  appeared  that  there  was  but 
one  act,  namely,  the  payment  of  the  money  by  the  prisoner  to  the  agent,  but  the 
court  thought  that  this  objection,  if  available  at  all,  was  only  available  at  the  trial  by 
application  to  compel  the  prosecutor  to  elect  upon  which  of  the  charges  he  would 
proceed ;  and  the  court  said  that  it  was  quite  possible  that  one  act  might  produce 
several  distinct  offences.  The  third  objection,  that  as  it  appeared  from  the  evidence 
that  the  defendant  had  paid  the  money  to  T.  G.,  and  T.  G.  had  employed  subordi- 
nate agents  to  bribe,  the  defendant  could  not  be  found  guilty  of  having  bribed  the 
voters  himself.  But  the  court  thought  that  bribing  by  an  agent  was  the  same  thing 
as  bribing  directly.  At  a  later  stage  of  the  proceedings  in  the  same  case  it  was  held 
that,  because  the  defendant  had,  at  the  inquiry  before  the  commissioners  into  the 
proceedings  at  his  election,  stated  the  substance  of  two  letters  between  himself  and 
one  G.,  which  were  afterwards  produced  before  the  commissioners  on  their  demand, 
these  letters  were  not  thereby  rendered  inadmissible  against  him  on'  an  indictment 
for  bribery,  under  the  proviso  to  the  15  &  16  Vict.  c.  57,  s.  8,  mipra. 

Bribery  at  elections  for  members  of  Parliament  is  also  an  offence  at  common  law, 
punishable  by  indictment  or  information,  and  it  was  held  that  the  statute  2  Geo.  2; 
c.  24,  which  imposes  a  penalty  upon  such  offence,  did  not  affect  that  mo'He  of  pro- 
ceeding. R.  v.  Pitt,  3  Burr.  1339  ;  1  W.  Bl.  380.  The  following  cases  were  decided 
before  the  recent  statute.  Where  money  is  given  it  is  bribery,  although  the  party 
giving  it  take  a  note  from  the  voter,  giving  a  counter  note,  to  deliver  up  the  first 
note  when  the  elector  has  voted.  Sulston  v.  Norton,  3  Burr.  1235  ;  1  W.  Bl.  317. 
So  also  a  wager  with  a  voter,  that  he  will  not  vote  for  a  particular  person.  Lofft,  352  ; 
Hawk.  P.  C..b.  1,  c.  67,  s.  10  (»). 

Where  a  voter  received  money  after  an  election  for  having  voted  for  a  particular 
candidate,  but  no  agreement  for  any  such  payment  was  made  before  the  election,  it 
was  held  not  to  be  an  offence  within  the  2  Geo.  2,  c.  24,  s.  7.  Lord  Huntingtower  v. 
Gardiner,  1  B.  &  C.  297  :  8  E.  C.  L.  R. 

As  to  the  payment  of  the  travelling  expenses  of  voters,  see  1  Russ.  by  Grea.  159  ; 
the  cases  there  cited.  Cooper  v.  Slade,  25  L.  J.  Q.  B.  324 ;  and  21  &  22  Vict.  c.  87. 

By  the  4  &  5  Vict.  c.  57,  on  a  charge  of  bribery  before  a  committee  of  the  House 
of  Commons,  evidence  of  bribery  may  be  given  without  first  proving  agency. 

Bribery  in  other  ca&e&.'\  As  to  bribery  at  municipal  elections,  see  5  &  6  Wm.  4, 
c.  76,  s.  54  ;  22  Vict.  c.  35  ;  and  Harding  v.  Stokes,  Tyr.  &  Gr.  599  ;  2  M.  &  W.  233: 

As  to  bribing  officers'  of  the  customs,  see  3  &  4  Wm.  4,  c.  51,  s.  8;  and  R.  v. 
Everett,  8  B.  &  C.  114  :  15  E.  C.  L.  R. ;  16  &  17  Vict.  c.  107,  s.  262. 

As  to  the  offence  of  attempting  to  bribe  officers  of  justice,  seel  Russ.  Cr.  by 
Greaves,  154. 
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Indictment  for  not  repairing.']  Upon  an  indictment  for  a  nuisance  to  a  public 
bridge,  whether  by  ob-strticting  or  neglecting  to  repair  it,  the  prosecutor  must  prove, 
first,  that  the  bridge  in  question  is  a  public  bridge ;  and  secondly,  that  it  has  been 
obstructed  or  permitted  to  be  out  of  repair ;  and  in  the  latter  case,  the  liability  of 
the  defendants  to  repair. 

Proof  of  the  liridge  being  a  public  bridge]  A  distinction  between  a  public  and 
a  private  bridge  is  taken  in  the  2d  Institute,  p.  701,  and  made  to  consist  principally 
in  a  public  bridge  being  built  for  the  common  good  of  all  the  subjects,  as  opposed  to 
a  bridge  made  for  private  purposes,  and  though  the  words  "  public  bridges,"  do  not 
occur  in  the  22  Hen.  8,  c.  5  (called  the  statute  of  bridges),  yet  as  that  statute  em- 
powers the  justices  of  the  peace  to  inquire  of  "  all  manner  of  annoyances  of  bridges 
broken  irfthe  highways"  and  applies  to  bridges  of  that  description,  in  all  its  subse- 
quent provisions,  it  may  be  inferred  that  a  bridge  hi  a  highway  is  a  public  bridge  for 
ail  purposes  of  repair  connected  with  that  statute.  1  Russ.  by  Grea.  3s5.  A  public 
bridge  may  be  defined  to  be  such  a  bridge  as  all  his  majesty's  subjects  have  used 
freely,  and  without  interruption,  as  of  right,  for  a  period  of  time  competent  to  pro- 
tect' themselves,  and  all  who  should  thereafter  use  them,  from  being  considered  as 
wrong-doers  in  respect  of  such  use,  in  any  mode  of  proceeding,  civil  or  criminal,  in 
which  the  legality  of  such  use  may  be  questioned.  Per  Lord  Ellenborough,  R.  v. 
Inhab.  of  Bucks,  12  East,  204.  With  regard  to  bridges  newly  erected,  the  general 
rule  is,  that  if  a  man  builds  a  bridge,  and  it  becomes  useful  to  the  county  in  general, 
it  shall  be  deemed  a  public  bridge  (but  see  the  regulations  prescribed  by  the  43  Geo. 
3,  c.  59,  s.  b,  post,  p.  316),  and  the  county  shall  repair  it.  But  where  a  man  builds 
a  bridge  for  his  own  private  benefit,  although  the  public  may  occasionally  participate 
[*312]  with  him  in  the  use  of  it,  yet  it  does  not  *become  a  public  bridge.  R.  v. 
Inhab.  of  Bucks,  12  East,  203,  204.  Though  it  is  otherwi.se  if  the  public  have  con- 
stantly used  the  bridge,  and  treated  it  as  a  public  bridge.  R.  v.  Inhab.  of  Glamorgan, 
2  East,  356  (n).  Where  a  miller,  on  deepening  a  ford  through  which  there  was  a 
public  highway,  built  a  bridge  over  it  which  the  public  used,  it  was  held  that  the 
county  was  bound  to  repair.  R.  v.  Inhab.  of  Kent,  2  M.  &  S.  513.  A  question  has 
sometimes  arisen  whether  arches  adjacent  to  a  bridge,  and  under  which  there  is  pas- 
sage for  water  in  times  of  flood,  are  to  be  considered  either  as  forming  part  of  the 
bridge,  or  as  being  themselves  independent  bridges.  Where  arches  of  this  kind 
existed  more  than  300  feet  from  a  bridge,  on  an  indictment  against  the  county  for  , 
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non-repair  of  them,  and  a  case  reserved,  the  Court  of  King's  Bench  held  that  the 
county  was  not  liable.  11.  v.  Inhab.  of  Oxfordshire,  1  Barn.  &  Aid.  297  (ra).  The 
rule  laid  down  by  Lord  Tenterden,  C.  J.,  in  the  latter  case  was,  that  the  inhabitants 
of  a  county  are  bound,  by  common  law,  to  repair  bridges  erected  over  such  water 
only  as  answers  the  description  n^  jlwmen  vel  cursus  aquoB,  that  is,  water  flowing  in  a 
channel  between  banks  more  or  less  defined,  although  such  channel  may  be  occasion- 
ally dry.  But  where  a  structure,  called  Swarkestone  Bridge,  was  1275  yards  long; 
at  the  eastern  end  were  five  arches  under  which  the  river  Trent  flowed  ;  at  the  west- 
ern end  eight  arches,  under  one  of  which  a  stream  constantly  flowed  ;  the  rest  of  the 
space  consisted  of  a  raised  causeway,  at  difl^erent  intervals  in  which  there  were  twenty- 
nine  arches,  under  most  of  which  there  were  pools  of  water  at  all  times,  and  under 
all  of  which  the  water  of  the  Trent  flowed  in  time  of  flood  There  was  no  interval  of 
causeway  between  the  arches  of  the  length  of  300  feet.  The  county  of  Derby  had 
immemorially  repaired  the  whole  structure.  On  an  indictment  against  the  inhabi- 
tants of  the  county  for  the  non-repair  of  the  structure,  describing  the  whole  as  a 
bridge,  it  was  held  that  it  was  properly  so  described,  and  that  the  verdict  was  prop- 
erly entered  for  the  crown.  R.  v.  Inhab.  of  Derbyshire,  2  Gale  &  Dav.  97.  Before, 
the  43  Geo.  3,  c.  59,  a  bridge  had  been  built  over  a  stream  of  water.  The  stream 
was  never  known  to  be  dry,  but  in  the  winter  its  depth  only  averaged  two  and  a  h^lf 
feet.  It  was  part  of  a  sheet  of  water  crossing  low  land,  and  at  the  place  where  the 
bridge  crossed  it,  it  was  confined  by  embankments  to  prevent  it  from  overflowing  the 
adjoining  meadows.  Cresswell,  J.,  left  it  to  the  jury,  whether  this  structure  was  a 
bridge,  for,  if  so,  their  verdict  must  be  for  the  crown.  If  it  had  been  erected  for  the 
convenience  of  the  public  in  passing  over  the  stream  of  water,  it  was  a  county  bridge, 
and  rendered  the  county  liable  to  repair  it,  though  the  bridge  might  not  have  been 
necessary  for  the  convenience  of  the  public  when  it  was  built.  R.  v.  The  Inhab.  of 
Gloucestershire,  Carr.  &  M.  506:  41  E.  C.  L.  R.  In  the  following  case  a  question 
arose  whether  a  bridge  for  foot-passengers,  which  had  been  built  adjoining  to  an  old 
bridge  for  carriages,  was  parcel  of  the  latter.  The  carriage  bridge  had  been  built 
before  1119,  and  certain  abbey  lands  were  charged  with  the  repairs.  The  proprie- 
tors of  those  lands  had  always  repaired  the  bridge  so  built.  In  1765,  the  trustees  of 
a  turnpike  road,  with  the  consent  of  a  certain  number  of  the  proprietors  of  the  abbey 
lands,  constructed  a  wooden  foot-bridge  along  the  outside  of  the  parapet  of  the  carri- 
age-bridge, partly  connected  with  it  by  brickwork  and  iron  pins,  and  partly  resting  on 
the  stonework  of  the  bridge.  "Held  that  the  foot-bridge  *was  not  a  parcel  of  [*313] 
the  old  carriage-bridge,  but  a  distinct  structure,  and  that  the  county  was  bound  to 
repair  it.  R.  v.  Inhab.  of  Middlesex,  3  B.  &  Ad.  201  :  23  E.  C.  L.  R. 

Where  the  trustees  under  a  turnpike  act  built  a  bridge  across  a  stream  where  a 
culvert  would  be  sufficient,  yet  if  the  bridge  become  upon  the  whole  more  convenient 
to  the  public,  the  county  cannot  refuse  to  repair  it.  R.  v.  Inhab.  of  Lancashire,  2 
B.  &  Ad.  813:22  E.  C.  L.R. 

Semite,  that  an  arch  of  nine  feet  span  without  battlements  at  either  end,  over  a 
stream  usually  about  three  feet  deep,  is  a  culvert  and  not  a  bridge  to  be  repaired  by 
the  county;  and  if  the  parish  have  pleaded  guilty  to  a  former  indictment,  which  de- 
scribed it  as  a  part  of  the  road,  they  are  concluded  by  having  so  done.  R.  v.  Whit- 
ney, 3  Ad.  &  E.  69 :  30  E.  C.  L.  R. ;  7  C.  &  P.  208 :  32  K.  C.  L.  R.,  S.  C. 

But  a  foot-bridge  consisting  of  three  oak  planks,  about  nine  or  ten  feet  long,  and 
carrying  a  public  footpath  over  a  small  stream,  is  not  such  a  bridge  as  the  county  is 
biiund  to  repair  as  a  county  bridge.  R.  v.  Inhab.  of  Southampton,  21  L.  J.  M.  C. 
201. 
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The  public  may  enjoy  a  limited  right  only  of  passing  over  a  bridge;  as  where  a 
bridge  was  used  at  all  times  by  the  public,  on  foot,  and  with  horses,  but  only  occa- 
sionally with  carriages,  viz.,  when  the  ford  below  was  unsafe  to  pass,  and  the  bridge 
was  sometimes  barred  against  carriages  by  means  of  po^ts  and  a  chain ;  it  was  held 
that  this  was  a  public  bridge,  with  a  right  of  passage  limited  in  extent,  yet  absolute 
in  right.  R.  v.  Inhab.  of  Northampton,  2  M.  &  S.  262.  A  bar  across  a  public 
bridge  locked,  except  in.  times  of  flood,  has  been  ruled  to  be  conclusive  evidence  that 
the  public  have  only  a  limited  right  to  use  the  bridge  at  such  times,  and  it  is  at  va- 
riance to  state  that  they  have  a  right  to  use  it  "at  their  free  will  and  pleasure."  R. 
V.  Marquis  of  Buckingham,  4  Camp.  189.  Btit  where  a  bridge  passed  over  a  ford, 
'  and  was  only  used  by  the  public  in  times  of  floods,  which  rendered  the  ford  impass- 
able, yet,  as  it  was  at  all  times  open  to  the  public,  Abbot,  C.  J.,  ruled  that  the 
county  was  bound  to  repair.  E.  v.  Inhab.  of  Devon,  Ey.  &  Moo.  N.  P.  C.  144:  21 
E.  C.  L.  E. 

Froof  of  the  bridge  being  a  public  bridge — highway  at  each  end.^  At  common 
law  the  county  is  bound  prima  facie  to  repair  the  highway  at  each  end  of  a  public 
bridge,  and  by  the  statute  22  Hen.  8,  c.  5,  the  length  of  the  highway  to  be  thus  re- 
paired is  fixed  at  800  feet.  If  indicted  for  the  non-repair  of  such  portion  of  the  high- 
way, they  can  only  excuse  themselves  by  pleading  specially,  as  in  the  case  of  the 
bridge  itself,  that  some  other  person  is  bound  to  repair  by  prescription,  or  by  tenure. 
R.  V.  Inhab.  of  West  Eiding  of  Yorkshire,  7  East,  588;  S.  C.  5  Taunt.  284.  The 
inhabitants  of  Devon  erected  a  new  bridge  within  300  feet  next  adjoining  to  an  old 
bridge  in  the  county  of  Dorset;  which  300  feet  the  county  of  Dorset  was  bound  to 
repair.  It  was  held,  nevertheless,  that  Devon  was  bound  to  repair  the  new  bridge, 
which  was  a  distinct  bridge,  and  not  to  be  considered  as  an  appendage  to  the  old 
bridge.  R.  v.  Inhab.  of  Devon,  14  East,  477. 

A  party  who  is  liable  by  prescription  to  repair  a  bridge  is  also  prima  facie  liable 
to  repair  the  highway  to  the  extent  of  300  feet  from  each  end;  and  such  presumption 
is  not  rebutted  by  proof  that  the  party  has  been  known  only  to  repair  the  fabric  of 
[*314]  the  bridge,  and  *that  the  only  repairs  known  to  have  been  done  to  the  high- 
way have  been  performed  by  commissioners  under  a  turnpike  road  act.  E.  v.  City  of 
Lincoln,  8  A.  &  E.  65 :  35  E.  C.  L.  E. ;  3  N.  &  P.  273. 

Now  by  the  5  &  6  Wm.  4,  c.  50,  s.  21,  "  If  any  bridge  shall  hereafter  be  built 
(i.  e.,  after  the  20th  of  March,  1836),  which  bridge  shall  be  liable  by  law  to  be  repaired 
by  and  at  the  expense  of  any  county,  or  part  of  any  county,  then  and  in  such  case  all 
highways  leading  to,  passing  over,  and  next  adjoining  to  such  bridge,  shall  be  from 
time  to  time  repaired  by  the  parish,  person,  or  body  politic  or  corporate,  or  trustees 
of  a  turnpike  road,  who  were  by  law  before  the  erection  of  the  raid  bridge  bound  to 
repair  the  said  highway :  provided,  nevertheless,  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  exonerate  or  discharge  any  county,  or  any  part 
of  any  county,  from  repairing  or  keeping  in  repair  the  walls,  banks,  or  fences  of  the 
raised  causeway  and  raised  approaches  to  any  such  bridge,  or  the  land  arches 
thereof." 

Dedication  of  a  bridge  to  the  public]  As  there  may  be  a  dedication  of  a  road  to 
the  public  (see  post,  Highways),  so  in  the  case  of  a  bridge,  though  it  be  built  by  a 
private  individual,  in  the  first  instance  for  his  convenience,  yet  it  may  be  dedicated 
by  him  to  the  public,  by  his  suffering  them  to  have  the  use  of  it,  and  by  their  usmg 
it  accordingly.  See  Glassburne  Bridge  Case,  5  Burr.  2594 ;  E.  v.  Inhab.  of  Glamor- 
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gat),  2  East,  356;  R.  v.  Inhab.  of  West  Riding  of  York,  2  East,  342;  posit,  p.  316. 
And  though  where  there  is  such  a  dedication,  it  must  be  absolute,  yet  it  may  be  defi- 
nite in  point  of  time.  See  R.  v.  Inhab.  of  Northampton,  2  M.  &  S.  262;  and  the 
other  cases  cited  ante,  p.  313 ;  ajso  11  Russ.  by  Grea.  387.  A  canal  company  may 
dedicate  a  bridge  to  the  public:  Grand  Surrey  Canal  v.  Hall,  1  M.  &  Gr.  398; 
where  it  was  held  that  there  was  nothing  in  the  constitution  of  the  company,  or  in  the 
nature  of  their  property,  to  prevent  them  from  making  such  a  dedication. 

Proof  of  the  bridge  being  out  of  repair.]  The  county  is  only  chargeable  with  re- 
pairs, and  cannot  be  indicted  for  not  widening  or  enlarging  a  public  bridge,  which 
has  become  from  its  narrowness  inconvenient  to  the  public.  Not  being  bound  to 
make  a  new  bridge,  the  county  is  not  bound  to  enlarge  an  old  one,  which  is,  pro  tanto, 
the  erection  of  a  new  bridge.  R.  v.  Inhab.  of  Devon,  4  B.  &  C.  670  :  10  E.  C.  L.  R. 

Those  who  are  bound  to  repair  bridges  must  make  them  of  such  height  and 
strength,  as  may  be  answerable  to  the  course  of  the  water,  whether  it  continue  in  the 
old  channel  or  make  a  new  one.  Hawk.  P.  C.  b.  1,  c.  77,  s.  I. 

Proof  of  the  liability  of  the  defendants — %  the  common  law.]  All  public  bridges 
are  primd  facie  repairable  at  common  law,  by  the  inhabitants  of  the  county,  and  it 
lies  upon  them,  if  the  fact  be  so,  to  show  that  others  are  bound  to  repair.  R.  v.  Inhab. 
of  Salop,  13  East,  95 ;  2  Inst.  700,  701 ;  R.  v.  Inhab.  of  Oxfordshire,  4  B.  &  C. 
196. 

Where  a  bridge  was  locally  situated  within  the  limits  of  a  borough,  which  was 
enlarged  by  2  &  3  Wm.  4,  c.  64,  but  before  the  passing  of  that  act  was  situated 
without  the  limits  of  the  borough,  and  in  a  *county  which  had  up  to  that  [*3i5] 
time  always  repaired  it;  it  was  held  that  the  county  was  still  liable  to  repair  it.  Reg. 
V.  New  Sarum,  7  Q.  B.  241 :  63  E.  C.  L.  R. ;  S.  C.  15  L.  J.  M.  C.  15 ;  see  Reg.  v. 
Brecon,  15  Q.  B.  813  :  69  E.  C.  L.  R. ;  19  L.  J.  M.  C.  203.  By  the  13  &  14  Vict, 
c.  64,  s.  5,  after  reciting  that  by  the  5  &  6  Wm.  4,  c.  76,  certain  bridges  and  parts 
of  bridges  had  been  included  within  the  boundaries  of  cities  and  boroughs,  and  were 
thereby  subject  to  the  jurisdiction  of  such  cities  or  boroughs,  which  bridges,  before 
the  passing  of  such  act,  were  maintained,  as  to  the  whole  or  such  parts  thereof  as 
were  within  the  limits  of  such  cities  and  boroughs,  by  the  inhabitants  thereof,  and 
the  remaining  bridges  and  parts  of  bridges  which  were  not  situate  within  such  limits 
were  maintained  by  the  inhabitants  of  the  counties  or  ridings  respectively  adjoining 
thereto;  and  that  doubts  had  arisen  respecting  the  future  repairs  and  maintenance  of 
such  bridges,  it  is  enacted,  that  every  bridge '  which  is  wholly  or  in  part  included 
within  the  boundary  of  any  such  city  or  borough,  the  inhabitants  whereof,  before  the 
passing  of  the  said  recited  act,  were,  by  prescription  or  otherwise,  liable  to,  and  did 
maintain  the  bridges  and  parts  of  bridges  within  their  respective  cities  and  boroughs, 
shall,  as  to  the  whole  of  such  bridges,  if  the  same  is  wholly  within  the  limits  of  such 
city  or  borough,  or  as  to  such  part  as  is  within  the  limits  of  such  city  or  borough,  if 
part  only  is  within  such  limits,  be  maintained,  altered,  widened,  and  repaired,  im- 
proved, or  rebuilt,  under  the  sole  management  and  control  of  the  council  of  such  city 
or  borough. 

But  a  parish  or  township,  or  other  known  portion  of  a  county,  may,  by  usage  and 
custom,  be  chargeable  to  the  repair  of  a  bridge  erected  in  it.  Per  cur.  R.  v.  Eccles- 
field,  1  B.&  A.359.  So  where  it  is  within  a  franchise.  Hawk.  P.  C.  b.  1,  c.  77,  s  1. 
The  charge  may  be  cast  upon  a  corporation  aggregate,  either  in  respect  of  the  tenure 
of  certain  lands,  or  of  a  special  prescription,  and  in  the  same  manner  it  may  be  cast 
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upon  an  individual,  ratione  tenurce.  Id.  Where  an  individual  is  so  liable,  his  tenant 
for  years  in  possession  is  under  the  same  obligation.  R.  v.  Bucknall,  2  Ld.  Eaym. 
792.  Any  particular  inhabitant  of  a  county,  or  any  of  several  tenants  of  lands 
charged  with  such  repairs,  may  be  indicted  singly  for  not  repairing,  and  shall  have 
contribution  from  the  others.  Hawk.  P.  C.  b.  1,  c.  77,  s.  3  ;  2  Ld.  Raym.  792.  The 
inhabitants  of  a  district  cannot  be  charged  ratione  tenurce,  because  they  cannot,  as 
such,  hold  lands.  R.  v.  Machynlleth,  2  B.  &  C.  166  :  9  E  C.  L.  R.  Put  a  parish, 
as  a  district,  may  at  common  law  be  liable  to  repair  a  bridge,  and  may  therefore  be 
indicted  for  the  not  repairing,  without  stating  any  other  ground  of  liability  than  im- 
memorial usage.  R.  v.  Inhab.  of  Hendon,  4  B.  &  Ad.  628  :  24  E.  C.  L.  R.  An  indict- 
ment charged  that  there  was  in  township  A.  an  immemorial  public  bridge,  and  that 
the  inhabitants  of  A.  had  been  used,  &c.,  from  time  whereof,  &c.,  to  repair  the  said 
bridge.  Plea,  not  guilty.  On  the  trial  it  appeared  that  the  inhabitants  had  repaired 
an  immemorial  bridge,  but  that  in  one  year  within  memory  they  had  widened  the 
roadway  of  the  bridge  from  nine  to  sixteen  feet :  it  was  held,  that  whether  the  added 
part  were  repairable  or  not,  there  was  no  variance  between  the  indictment  and  the 
evidence.  Semble,  per  Lord  Denman,  C.  J.,  and  Patteson,  J.,  that  the  township  was 
liable  to  repair  the  added  part.  R.  v.  The  Inhab.  of  Adderbury,  5  Q.  B.  187 :  48 
E.  C.  L.  R. 

[*316]  *The  liability  of  a  county  to  the  repairs  of  a  bridge  is  not  affected  by  an  act 
of  Parliament  imposing  tolls,  and  directing  the  trustees  to  lay  them  out  in  repairing  the 
bridge.  This  point  arose,  but  was  not  directly  decided,  in  the  case  of  R.  v.  Inhab. 
of  Oxfordshire,  4  B.  &  C.  194,  10  E.  C.  L.  R.,  the  plea  in  that  ca.se  not  averring 
that  the  trustees  had  funds;  but  Bayley,  J.,  observed,  that  even  then  a  valid  defence 
would  not  have  been  made  out,  for  the  public  had  a  right  to  call  upon  the  inhabi- 
tants of  the  county  to  repair,  and  thei/  might  look  to  the  trustees  under  the  act.  With 
regard  to  highways,  it  has  been  decided  that  tolls  are  in  such  cases  only  an  auxiliary 
fund,  and  that  the  parish  is  primarily  liable.  (See  post,  Highways.)  And  as  the 
liability  of  a  county  resembles  that  of  a  parish,  these  decisions  may  be  considered  as 
authorities  with  regard  to  the  former. 

Proof  of  the  liability/  of  the  dffendants — hy  the  common  law — new  bridges.}  Al- 
though a  private  individual  cannot  by  erecting  a  bridge,  the  use  of  which  is  not  bene- 
ficial to  the  public,  throw  upon  the  county  the  onus  of  repairing  it,  yet  if  it  become 
useful  to  the  county  in  general,  the  county  is  bound  to  repair  it.  Glasburne  Bridge 
Case,  5  Burr.  2594;  R.  v.  Ely,  15  Q.  B.  827  :  69  E.  C.  L.  R. ;  S.  C.  19  L.  J.  M. 
C.  223.  Thus,  where  to  an  indictment  for  not  repairing  a  public  bridge,  the  de- 
fendants pleaded  that  H.  M.  being  seized  of  certain  tin  works,  for  his  private  benefit 
and  utility,  and  for  making  a  commodious  way  to  his  tin  works,  erected  the  bridge, 
and  that  he  and  his  tenants  enjoyed  a  way  over  the  bridge  for  their  private  benefit 
and  advantage,  and  that,  therefore,  he  ought  to  repair;  and  on  the  trial  the  state- 
ments in  the  plea  were  proved,  but  it  also  appeared  that  the  public  had  constantly 
used  the  bridge  from  the  time  of  its  being  built ;  Lord  Kenyon  directed  the  jury  to 
find  a  verdict  for  the  crown,  which  was  not  disturbed.  R.  v.  Inhab.  of  Glamorgan, 
2  East,  356  (n). 

Where  a  new  bridge  is  built,  the  acquiescence  of  the  public  will  be  evidence  that 
it  is  of  public  utility.  As  to  charge  the  county,  the  bridge  must  be  made  on  a  high- 
way, and  as,  while  the  bridge  is  making,  there  must  be  an  obstruction  of  the  high- 
way, the  forbearing  to  prosecute  the  parties  for  such  obstruction  is  an  acquiescence, 
by  the  county  in  the  building  of  the  bridge.     See  R.  v.  Inhab.  of  St.  Benedict,  4  B. 
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&  A.  450  :  6  E.  C.  L.  E.  The  evidence  of  user  of  a  bridge  by  the  public,  differs 
from  the  evidence  of  user  of  a  highway,  for  as  a  bridge  is  built  on  a  highway,  the 
public  using  the  latter  must  necessarily  use  the  former,  and  the  proof  of  adoption  can 
hardly  be  said  to  arise,  but  the  user  is  evidence  of  acquiescence,  as  showing  that  the 
public  have  not  found  or  treated  the  bridge  as  a  nuisance.  See  R.  v.  Inhab.  of  West 
Riding  of  York,  2  East,  342.  Where  a  bridge  is  erected  under  the  authority  of  an 
act  of  Parliament,  it  cannot  be  supposed  to  be  erected  for  other  purposes  than  the 
public  utility.  Per  Lawrence,  J.,  Id.  352.  If  a  bridge  be  built  in  a  slight  or  incom- 
modious manner,  it  cannot  be  imposed  as  a  burden  on  the  county,  but  may  be  treated 
altogether  as  a  nuisance,  and  indicted  as  such.  Per  Lord  Elienborough,  Ibid. 

And  by  the  43  Geo.  3,  c.  59,  s.  5,  no  brid-^e  to  be  thereafter  erected  or  built  in 
any  county,  by  or  at  the  expense  of  any  individual  or  private  person  or  persons,  body 
politic  or  corporate,  shall  be  deemed  or  taken  to  be  a  county  bridge  or  a  bridge  which 
the  inhabitants  of  any  county  shall  be  compellable  or  liable  to  maintain  *or  [*317] 
repair,  unless  such  bridge  shall  be  erected  in  a  substantial  and  commodious  manner, 
under  the  direction,  or  to  the  satisfaction  of  the  county  surveyor,  or  persons  appointed 
by  the  justices  of  the  peace,  at  their  general  quarter  sessions  assembled,  or  by  the  jus- 
tices of  the  county  of  Lancaster,  at  their  annual  general  sessions. 

The  words  of  this  act  comprehend  every  kind  of  person  by  whom,  or  at  whose 
expense,  a  bridge  shall  be  built.  Trustees  appointed  under  a  local  turnpike  act  are 
"  individuals "  or  "  private  persons "  within  the  statute,  and  therefore  a  bridge 
erected  by  such  trustees  after  the  passage  of  the  act,  and  not  under  the  direction  of 
the  county  surveyor,  is  not  a  bridge  which  the  county  is  bound  to  repair.  R.  v.  In- 
habitants of  Derby,  3  B.  &  Ad.  147  :  23  E.  C.  L.  R.  A  bridge  built  before  the  above 
statute,  but  widened  since,  is  not  a  new  bridge  within  the  act.  R.  v.  Lancashire,  2  B. 
&  Ad.  813  :  22  E.  C.  L.  II.  So  where  the  woodwork  of  a  bridge  was  washed  away, 
leaving  the  stone  abutments,  and  the  parish  repaired  the  bridge  partly  with  the  old 
wood  and  partly  with  new,  this  was  held  not  to  be  a  bridge  "erected  or  built"  within 
the  above  statute,  but  an  old  bridge  repaired,  and  the  county  was  held  liable.  R.  v. 
Inhab.  of  Devon,  5  B.  &  Ad.  383  :  27  E.  C.  L.  R.;  2  N.  &  M.  212. 

Proof  of  the  liability  of  the  defendants — ■public  companies.^  In  some  cases  where 
public  companies  have  been  authorized  by  the  legislature  to  erect  or  alter  bridges,  a 
condition  has  been  implied  that  they  shall  keep  such  bridges  in  repair.  The  pro- 
prietors of  the  navigation  of  the  river  Medway  were  by  their  act  empowered  to  alter 
or  amend  siich  bridges  and  highways  as  might  hinder  the  navigation,  leaving  them, 
or  others  as  convenient,  in  their  room.  Having  deepened  a  ford  in  the  Medway,  the 
company  built  a  bridge  in  its  place,  which  being  washed  away,  they  were  held  bound 
to  rebuild.  Lord  Elienborough  said  that  the  condition  to  repair  was  a  continuing  con- 
dition, and  that  the  company  having  taken  away  the  ford,  were  bound  to  give  another 
passage  over  the  bridge,  and  to  keep  it  in  repair.  R.  v.  Inhab.  of  Kent,  18  East,  220. 
The  same  point  was  ruled  in  the  case  of  The  King  v.  The  Inhab.  of  Lindsay,  14  East, 
317,  in  which  the  company  had  made  a  cut  through  a  highway,  and  built  a  bridge 
over  it.  An  act  of  Parliament  empowered  the  commissioners  for  making  navigable 
the  river  Waveney,  to  cut,  &c.,  but  was  silent  as  to  making  bridges.  The  commis- 
sioners having  cut  through  a  highway,  and  rendered  it  impassable,  a  bridge  was  built 
over  the  cut,  along  which  the  public  passed,  and  the  bridge  was  repaired  by  the  pro- 
prietors. Being  out  of  repair,  the  proprietor  of  the  navigation  was  held  liable  to 
the  repairs.  The  court  said  that  the  cut  was  made,  not  for  public  purposes,  but  for 
private  benefit;  and  the  county  could  not  be  called  upon  to  repair,  for  it  was  of  no 
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advantage  to  thein  to  have  a  bridge  instead  of  solid  ground.  R.  v.  Kerrison,  3  M.  & 
S.  326;  see  also  R.  v.  Inhab.  of  Somerset,  16  East,  305  ;  Grand  Surrey  Canal  v.  Hall, 
1  M.  &  Gr.  392  :  39  E  C.  L  R. ;  R.  v.  Elj,  15  Q.  B.  827  :  69  E.  C.  L.  R. ;  S.  C.  19 
L.  J.  M.  C.  223 ;  R.  V.  Brecon,  15  Q.  B.  813 ;  S.  C.  19  L.  J.  M.  C.  203. 

A  corporation  aggregate,  or  a  railway  company,  are  liable  to  be  indicted  in  their 
corporate  capaci(y  for  the  non-repair  of  bridges  which  it  is  their  duty  to  repair.  Per 
Parke,  B.,  R.  v.  Birmingham  &  Gloucester  R.  Co.,  9  C.  &  P.  469  :  38  E.  C.  L.  R. ;  S. 
C.  3  Q.  B.  223  :  43  E.  C.  L.  R. 

[*318]  *Proof  of  the  liability  of  the  defendants — individuals. "[  Ratione  tenurce. 
implies  immemoriality.  2  Saund.  158  d.  {n).  And  therefore  upon  an  indictment 
against  an  individual  for  not  repairing,  by  reason  of  the  tenure  of  a  mill,  if  it  appear 
that  the  mill  was  built  within  the  time  of  legal  memory,  he  must  be  acquitted.  R.  v. 
Hayman,  Moo.  &  M.  401  :  22  E.  C.  L.  R.  Any  act  of  repairing,  on  the  part  of  an 
individual,  is  primd  facie  evidence  of  his  liability.  Thus,  it  is  said,  that  if  a  bishop 
has  once  or  twice,  of  alms,  repaired  a  bridge,  this  binds  not,  yet  it  is  evidence  against 
him  that  he  ought  to  repair,  unless  he  proves  the  contrary.  2  Inst.  700. 

Patteson,  J.,  in  R.  v.  Antrobus,  6  C.  &  P.  790 :  25  E.  C.  L  R.,  held,  that  reputa- 
tion was  not  evidence  on  an  indictment  against  an  individual  for  not  repairing  a  bridge 
ratione  tenurce.    See  also  R.  v.  Wavertree,  2  M.  &  R.  253. 

But  on  an  indictment  for  the  non-repair  of  a  bridge  ratione  tenurce,  it  was  held, 
that  a  record  of  18  Edw.  3,  setting  out  a  presentment  of  the  bishop  of  Lincoln  for 
non-repair  of  the  bridge,  and  his  acquittal  by  the  jury,  which  was  shortly  followed 
by  a  grant  of  pontage  from  the  crown,  on  the  ground  that  it  had  been  found,  by  in- 
quest, that  no  one  was  liable  to  repair  the  bridge,  was  admissible  in  evidence  to  nega- 
tive any  immemorial  liability  to  repair  ratione  tenures;  and  the  jury,  after  finding  a 
verdict  of  acquittal,  ^so  found  that  the  bridge  had  been  recently  built,  and  that  no 
one  was  liable  to  repair  it.  Semhle,  that  such  finding  by  a  jury,  in  ancient  times, 
was  admissible  as  reputation  on  a  question  as  to  the  liability  to  repair  ratione  tenurce. 
R.  V.  Sutton,  3  N.  &  P.  569;  8  A.  &  E.  516,  S.  C.  :  35  E.  C.  L.  R.  In  this  conflict 
of  authorities,  the  question  came  before  the  Court  of  Queen's  Bench  in  the  recent 
case  of  R.  v.  Bedford,  24  L.  J.  Q.  B.  81,  when  the  court  decided,  that  on  the  trial  of 
an  indictment  against  the  county  of  B.,  to  which  they  pleaded  that  A.  was  liable  ra- 
tione tenurce  to  repair  a  portion  of  the  bridge,  evidence  of  reputation  that  A.  and  his 
predecessors  were  liable  to  do  the  repairs  to  that  part,  was  admissible.  See  Baker  v. 
Greenhill,  5  Q.  B.  148  :  48  E.  C.  L.  R. ;  R.  v.  Sir  J.  Ramsden,  28  L.  J.  M.  C.  296, 
as  to  whether  the  liability  to  repair  ratione  tenurce  falls  upon  the  owner  or  occupier. 

Proof  in  defence — hy  counties.]  Where  a  county  is  indicted,  and  the  defence  is 
that  a  parish  or  other  district,  or  a  corporation  or  individual,  is  liable  to  the  repairs, 
this  defence  must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue  of  not  guilty.  R.  v  Inhab.  of  Wilts,  1  Stark.  359  ;  2  Lord  Raym.  1174  ; 
1  Russ.  by  Grea.  404;  2  Stark.  Ev.  191,  2d  ed.  Upon  that  plea  the  defendants  can 
only  give  evidence  in  denial  of  the  points  which  must  be  established  on  the  part  of  the 
prosecution,  viz  ,  1,  that  the  bridge  is  a  public  one;  2,  that  it  is  within  the  county; 
and  3,  that  it  is  out  of  repair.  2  Stark.  Ev.  191,  2d  ed.  With  a  view  to  the  first 
point,  the  inhabitants  of  a  county  may  show,  under  not  guilty,  that  a  district  or  indi- 
vidual is  bound  to  repair,  as  a  medium  of  proof  that  the  bridge  is  not  a  public  bridge. 
Ibid   R  V.  Inhab.  of  Northampton,  2  M.  &  S.  262.     For  repairs  done  by  an  indi- 
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vidual  are  to  be  ascribed  rather  to  motives  of  interest  in  his  own  property  than  to  be 
presumed  to  be  done  for  the  public  benefit.  Per  Lord  Ellenborough,  Ibid. 

Upon  a  special  plea  by  a  county,  that  some  smaller  district  or  some  individual  is 
liable  to  repair,  the  evidence  on  the  part  of  the  *county  to  prove  the  obliga-  [*319] 
tion  seems  to  be  the  same  as  upon  an  indictment  against  the  smaller  district  or  indi- 
vidual. 2  Stark.  Ev.  192,  2d  ed. 

The  5  &  6  Wm.  4,  c.  76,  enlarging  the  boundaries  of  certain  cities  and  boroughs 
in  England  and  Wales  for  thepurposQg  therein  mentioned,  does  not  relieve  a  county 
from  the  repair  of  a  bridge  situated  within  the  new  limit  of  a  borough,  but  which, 
previous  to  the  act,  was  without  the  old  limit,  and  repairable  by  the  county  at  large. 
R.  v.  Inhab.  of  New  Sarum,  ante,  p.  315. 

Proof  in  defence — hi/  minor  districts,  or  individuals.]  Where  a  parish,  or  other 
district,  or  a  corporation,  or  individual,  not  chargeable  of  common  right  with  the  re- 
paira  of  a  bridge,  is  indicted,  they  may  discharge  themselves  under  the  general  i.ssue. 
R.  V.  Inhab.  of  Norwich,  1  Str.  177.  For  as  it  lies  on  the  prosecutor  specially  to 
state  the  grounds  on  which  such  parties  are  liable,  they  may  negative  those  parts  of 
the  charge  under  the  general  issue.  1  Russ.  by  Grrea.  404;  sed  vide  R.  v.  Hendcn, 
4  B.  &  Ad.  628  :  24  E.  C.  L.  R. ;  ante,  p.  315. 

Proof  in  defence — by  corporations.]  A  corporation  may  be  bound  by  prescription 
to  repair  a  bridge,  though  one  of  their  charters  within  time  of  legal  memory  use 
words  of  incorporation,  and  though  the  bridge  may  have  been  repaired  out  of  the 
funds  of  a  guild  :  for  such  repairs  will  be  taken  to  have  been  made  in  case  of  the 
corporation.  R.  v.  Mayor,  &c.,  of  Stratford-upon-Avon,  14  East,  348. 

Venue  and  trial.]  By  the  1  Ann.  st,  1,  c.  18,  s.  5,  "  All  matters  concerning  the 
repairing  and  amending  of  the  bridges  and  the  highways  thereunto  adjoining  shall 
be  determined  in  the  county  where  they  lie,  and  not  elsewhere."  It  seems  that  no 
inhabitant  of  a  county  ought  to  be  a  juror  on  a  trial  of  an  issue  whether  the  county 
is  bound  to  repair.  Hawk.  P.  C.  b.  1,  c.  77,  s.  6.  In  such  cases,  upon  a  suggestion, 
the  venire  will  be  awarded  into  a  neighboring  county.  R.  v.  Inhab.  of  Wilts,  6  Mod. 
307;  1  Russ.  by  Grea.  405. 

Maliciously  pulling  down  hridyes,  &c.]  By  the  24  &  25  Vict  c  97,  s,  33  (replac- 
ing the  7  &  8  Geo.  4,  c.  30,  s.  13,  and  the  9  Geo.  4,  c.  56  (I.),  s.  14),  "  Whosoever 
shall  unlawfully  and  maliciously  pull  or  throw  down,  or  in  anywise  destroy  any 
bridge  (whether  over  any  stream  of  water  or  not),  or  any  viaduct  or  aqueduct,  over 
or  under  which  bridge,  viaduct,  or  aqueduct,  any  highway,  railway,  or  canal  shall 
pass,  or  do  any  injury  with  intent,  and  so  as  thereby  to  render  such  bridge,  viaduct, 
or  aqueduct,  or  the  highway,  railway,  or  canal  pa.ssing  over  or  under  the  same,  or  any 
part  thereof,  dangerous  or  impassable,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years ;  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  16  years,  with  or  without  whipping.'' 

In  the  former  statute  public  bridges  alotfe  were  mentioned,  and  the  marginal 
abstract  of  the  section  in  the  new  act  speaks  of  public  *bridges  only.  It  [*320] 
may  be  doubtful  whether  the  omission  of  the  word  "  public"  is  not  a  typographical 
error. 

As  to  malice,  and  possession  of  the  property,  see  ss.  58  &  59  (stipra,  p.  264). 
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New  tried.']     As  to  when  a  new  trial  may  be  obtained  in  prosecutions  for  the  non- 
repair of  a  bridge,  see  tit.  Highways,  infra. 
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Offence  at  common  law,  ...... 

By  stntute .         .         . 

Burglary  by  breaking  out,  ...*.. 

Punishment  of  burglary 

What  building  within  the  curtilage  shall  be  deemed  part  of  the  dwelling-house, 

Entering  a  dwelling-house  in  the  night  with  intent  to  commit  felony,  . 

Being  found  by  night  armed  with  intent  to  break  into  any  house. 

Proof  of  breaking,         .         .  ........ 


Doers, 
Windows,  . 

Chimneys,  .         .         .       • 
Fixtures,  cupboards,  Ac, 
Walls, 
Gates, 

Constructive  breaking. 
Fraud, 
Conspiracy, 
Menaces, 
By  one  of  several. 
Proof  of  the  entry, 

Introduction  of  firearms  or  instruments,  .  .         ,         .         . 

By  firing  a  gun  into  the  bouse,  ...  ...... 

Constructive  entry — by  one  of  several,  .  ... 

Proof  of  the  premises  being  a  dwelling-house, 

Buildings  adjoining  the  dwelling-house,     ,  ...... 

Occupation,  ....  ....  .         . 

Temporary  absence,  .         .  ..... 

How  to  be  described,        .......... 

Houses  divided,  without  internal  communication,  and  occupied  by  several. 

Where  there  is  an  internal  communication,  but  the  parts  are  occupied  by 

several,  under  distinct  titles,         ........ 

By  lodgers,       .         .  .         .  .         .  .         . 

By  wife  or  family,  ' . 

By  clerks  or  agents  of  public  companies,  &c.,  .         .  .         . 

By  servants — occupying  as  such,      .  .         .  ... 

Occupying  as  tenants,     .         .  ... 

By  guests,  Ac,  

By  partners,  ...  .... 

Proof  of  the  parish — local  description,  ......  .         . 

Proof  of  the  offence  having  been  committed  in  the  night-time,      . 

Proof  of  the  intent  to  commit  felony — felony  at  common  law  or  by  statute. 

Variance  in  statement  of  intent,  .         .      '  .... 

Minor  ofiFence,  larceny,  Ac,       ...... 

Proof  of  the  breaking  out  of  a  dwelling-house,  Ac, 

Proof  upon  plea  of  a/i^/"e/bfcjf  fl^^Mzf,       ....  .         . 

Nature  of  offence  of  having  possession  of  implements- of  housebreaking, 
What  are  implements  of  housebreaking,  .         . 


322 
322 
.322 
322 
.332 
322 
322 
323 
323 
324 
325 
326 
32(r 
327 
327 
327 
.327 
328 
328 
328 
329 
329 
330 
330 
.331 
333 
334 
335 
335 

3.36 
336 
337 
338 
340 
342 
343 
344 
344 
344 
345 
346 
347 
.349 
349 
360 
350 


Offence  at  common  law.]  Burglary  is  a  felony  at  common  law,  and  a  burglar  is 
[*322]  defined  by  Lord  Coke  as  "  he  that  in  the  night-time  breaketh  and  entereth  into 
a  mansion-house  of  another,  of  intent  to  kill  some  reasonable  creature,  or  to  commit 
some  other  felony  within  the  same,  whether  his  felonious  intent  be  executed  or  not." 
3  Inst.  63.  And  this  definition  isadopted  by  Lord  Hale.  1  Hale,  P.  0.549;  Hawk. 
P.  C.  b.  1,  c.  38,  s.  1. 

By  statute.}  The  former  statute  on  this  subject  (the  7  &  8  Geo.  4,  c.  29)  is 
repealed.  The  provisions  against  this  oflFence  are  contained  in  the  24  &  25  Vict. 
3.96 
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Burglary  by  hreakmy  out.']  By  s.  51,  "  Whosoever  shall  enter  the  dwellinp;-house 
of  another  with  intent  to  commit  any  felony  therein,  or  being  in  such  dwelling-house 
shall  commit  any  felony  therein,  and  shall  in  either  case  break  oat  of  the  said  dwell- 
ing-house in  the  night,  shall  be  deemed  guilty  of  burglary." 

Punishment  ofhurglary.]  By  s.  52,  "  Whosoever  shall  be  convicted  of  the  crime 
of  burglary  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  terra  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

'  What  building  within  the  curtilage  shall  be  deemed  part  of  the  dwelling-house.'] 
By  s.  53,  "  No  building,  although  within  the  same  curtilage  with  any  dwelling-house, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling-house  for  any  of 
the  purposes  of  this  act,  unless  there  shall  be  a  communication  between  such  building 
and  dwelling-house,  either  immediate,  or  by  means  of  a  covered  and  inclosed  passage 
leading  from  the  one  to  the  other." 

Entering  a  dwelling-house  in  the  night  with  intent  to  commit  felony.]  By  s.  54, 
"  Whosoever  shall  enter  any  dwelling-house  in  the  night,  with  intent  to  commit  any 
felony  therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  tjie  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement." 

Being  found  by  night  armed,  &c.,  with  intent  to  break  into  any  house,  &c.]  By 
s.  58,  "  Whosoever  shall  be  found  by  night  armed  with  any  dangerous  or  ofiensive 
weapon  or  instrument  whatsoever,  with  intent  to  break  or  enter  into  any  dwelling-, 
house  or  other  building  *whatsoever,  and  to  commit  any  felony  therein,  or  [*323] 
shall  be  found  by  night  having  in  his  possession  without  lawful  excuse  (the  proof  of 
which  shall  lie  on  such  person),  any  picklock  key,  crow-jack,  bit  or  other  implement 
of  housebreaking,  or  shall  be  found  by  night  having  his  face  blackened,  or  otherwise 
disguised,  with  intent  to  commit  any  felony,  or  .shall  be  found  by  night  in  any  dwell- 
ing-house, or  other  building  whatsoever,  with  intent  to  commit  any  felony  therein, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

By  s.  59,  "  Whosoever  shall  be  convicted  of  any  such  misdemeanor,  as  in  the  last 
preceding  section  mentioned,  committed  after  a  previous  conviction  either  for  felony 
or  such  misdemeanor,  shall,  on  such  subsequent  conviction,  be  liiible,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years, 
and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor." 

Proof  of  the  breaking]  What  shall  constitute  a  breaking  is  thus  described  by 
Hawkins :  "  It  seems  agreed,  that  such  a  breaking  as  is  implied  by  law  in  every 
unlawful  entry  on  the  possession  of  another,  whether  it  be  open  or  be  inclosed,  and 
will  maintain  a  common  indictment,  or  action  of  trespass  qiiare  clausum  fregit,  will 
not  satisfy  the  words  felonire  et  burglariter,  except  in  some  special  cases,  in  which  it 
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is  accompanied  with  such  circumstances  as  make  it  as  heinous  as  an  actual  breaking. 
And  from  hence  it  follows,  that  if  one  enter  into  a  house  by  a  door  which  he  finds 
open,  or  through  a  hole  which  was  made  there  before,  and  steals  goods,  &c.,  or  draw 
anything  out  of  a  house  through  a  door  or  window  which  was  open  before,  or  enter 
into  the  house  through  a  door  open  in  the  daytime,  and  lie  there  till  night,  and 
then  rob  and  go  away  without  breaking  any  part  of  the  house,  he  is  not  guilty  of 
burglary."(l)  Hawk.  P.  C.  b.  1,  c.  38,  ss.  4,  5.  But  breaking  a  window,  taking  a 
pane  of  glass  out  by  breaking  or  bending  the  nails  or  other  fastenings,  the  drawing 
of  a  latch,  when  a  door  is  not  otherwise  fastened,  picking  open  a  lock  with  a  false 
key,  putting  back  the  lock  of  a  door  or  the  fastening  of  a  window,  with  an  instrument, 
turning  the  key  where  the  door  is  locked  on  the  inside,  or  unloosing  any  other  fasten- 
ing which  the  owner  has  provided;  these  are  all  proofs  of  a  breaking.  2  East,  P.  C. 
487;   1  Russ.  by  Grea.  786.(2) 

By  the  24  &  25  Vict.  c.  96,  s.  54  supra,  entering  a  dwelling-house  in  the  night 
with  intent  to  commit  a  felony  is  made  a  substantive  felony.  In  this  case  no  breaking 
is  necessary,  and  the  offence  is  not,  therefore,  strictly  speaking,  burglary;  but  from 
its  being  in  all  other  respects  similar  to  that  offence,  it  is  classed  under  that  head. 
A  count  framed  on  this  section  will  frequently  be  useful  where  the  breaking  is 
doubtful. 

Proof  of  ihe  hreaJdng — doors.^  Entering  the  house  through  an  open  door  is  not, 
as  already  stated,  such  a  breaking  as  to  constitute  a  burglary.  Yet  if  the  offender 
enters  a  house  in  the  night-time,  through  an  open  door  or  window,  and  when  within 
the  house  turns  the  key  of,  or  unlatches,  a  chamber-door  with  intent  to  commit 
[*324]  felony,  it  is  a  burglary  (3)  Hale,  P.  C.  553.  So  where  the  prisoner  *entered 
the  house  by  a  back  door  which  had  been  left  open  by  the  family,  and  afterwards 
broke  open  an  inner  door  and  stole  goods  out  of  the  room,  and  then  unbolted  the 
street-door  on  the  inside  and  went  out;  this  was  held  by  the  judges  to  be  burglary. 
,R.  V.  Johnson,  2  East,  P.  0.  488.  So  where  the  master  lay  in  one  part. of  the 
house,  and  the  servants  in  another,  and  the  stair-foot  door  of  the  master's  chamber 
was  latched,  and  a  servant  in  the  night  unlatched  that  door,  and  went  into  his  mas- 
ter's chamber  with  intent  to  murder  him,  it  was  held  burglary.  R.  v.  Haydon,  Hutt. 
20;  Kel.  67;  1  Hale,  P.  C.  554;  2  Bast,  P.  C.  488. 

Whether  the  pushing  open  the  flap  or  flaps  of  a  trap-door,  or  door  in  a  floor,  which 
closes  by  its  own  weight,  is  a  sufiicient  breaking,  was  for  some  time  a  matter  of  doubt. 
In  the  following  case  it  was  held  to  be  a  breaking.  Through  a  mill  (within  a  curti- 
lage) was  an  open  entrance  or  gateway,  capable  of  admitting  wagons,  intended  for 
the  purpose  of  loading  them  with  flour  through  a  large  aperture  communicating  with 
the  floor  above.  This  aperture  was  closed  by  folding  doors  with  hinges,  which  fell 
over  it  and  remained  closed  with  their  own  weight,  but  without  any  interior  fasten- 
ings, so  that  persons  without,  under  the  gateway,  could  push  them  open  at  pleasure. 
In  this  manner  the  prisoner  entered  with  intent  to  steal;  and  BuUer,  J.,  held  that 
this  was  a  sufficient  breaking  to  constitute  the  offence  of  burglary.  R.  v.  Brawn,  2 
East,  P.  C.  487.     In  another  case,  upon  nearly  similar  facts,  the  judges  were  equally 

(1)  On  the  trial  of  an  indictment  for  breaking  and  entering  a  building  and  stealing  therefrom,  a 
number  of  burglarious  tools  and  implements  found  together  in  the  possession  of  the  defendant,  at 
the  time  of  his  arrest,  may  be  brought  into  court,  and  exhibited  to  the  jury,  although  some  of  them 
only,  and  not  the  residue,  are  adapted  to  the  commission  of  the  particular  offence  in  question.  Com- 
monwealth V.  Williams,  2  Gushing,  682. 

(2)  So,  removing  a  stick  of  wood  from  an  inner  cellar-door,  and  turning  a  button.  Smith's  Case,  4 
Rogers's  Rec.  63. 

(3)  State  v.  Wilson,  1  Coxe,  439. 
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divided  in  opinion.  The  prisoner  broke  out  of  a  cellar  by  lifting  up  a  heavy  flap, 
whereby  the  cellar  was  closed  on  the  outside  next  the  street.  The  flap  had  bolts, 
but  was  not  bolted.  The  prisoner  being  convicted  of  burglary,  upon  a  case  reserved, 
six  of  the  judges,  including  Lord  EUenborough,  C.  J.,  and  Mansfield,  C.  J.,  thought 
that  this  was  a  sufficient  breaking;  because  the  weight  was  intended  as  a  security, 
this  not  being  a  common  entrance;  but  the  other  six  judges  thought  the  conviction 
wrong.  R.  v.  Callan,  Russ.  &  Ry.  157.  It  has  been  observed,  that  the  only  differ- 
ence between  this  and  R.  v.  Brown  (supra),  seems  to  be,  that  in  the  latter  there 
were  no  internal  fastenings,  which  in  Callan's  Case  there  were,  but  were  not  used. 
Russ.  &  Ry.  158  (ri).  The  authority  of  R.  v.  Brown  has  been  since  followed,  and 
that  decision  may  now  be  considered  to  be  law. 

Upon  an  indictment  for  burglary,  the  question  was,  whether  there  had  been  a 
sufficient  breaking.  There  was  a  cellar  under  the  house,  which  communicated  with 
the  other  parts  of  it  by  an  inner  staircase  :  the  entrance  to  the  cellar  from  the  outside 
was  by  means  of  a  flap  which  let  down :  the  flap  was  made  of  two-inch  stuff,  but  re- 
duced in  thickness  by  the  wood  being  worked  up.  The  prisoner  got  into  the  cellar 
by  raising  the  flap-door.  It  had  been  from  time  to  time  fastened  with  nails,  when 
the  cellar  was  not  wanted.  The  jury  found  that  it  was  not  nailed  down  on  the  night 
in  question.  The  prisoner  being  convicted,  on  a  case  reserved,  the  judges  were  of 
opinion  that  the  conviction  was  right.  R.  v.  Russell,  1  Moody,  C.  C.  377. 

Unless  a  distinction  can  be  drawn  between  breaking  into  a  house  and  breaking  out 
of  it,  this  case  seems  to  overrule.  R.  v.  Lawrence,  4  C.  &  P.  231  :  19  E.  C.  L.  R., 
post. 

Proof  of  the  breaking — windows.']  Where  a  window  is  open,  and  the  offender 
enters  the  house,  this  is  no  breaking,  as  already  stated,  ante,  p.  323.  And  where 
the  prisoner  was  indicted  for  hreaking  and  *entering  a  dwelling-house  and  [*325] 
stealing  therein,  and  it  appeared  that  he  had  effected  an  entrance  by  pushing  up  or 
raising  the  lower  sash  of  the  parlor-window,  which  was  proved  to  have  been,  about 
twelve  o'clock  on  the  same  day,  in  an  open  state,  or  raised  about  a  couple  of  inches, 
so  as  not  to  afford  room  for  a  person  to  enter  the  house  through  that  opening,  it  was 
said  by  all  the  judges  that  there  was  no  decision  under  which  this  could  be  held 
to  be  a  hreaking.  R.  v.  Smith,  1  Moody,  C.  C.  178.  A  square  of  glass  in  the 
kitchen-window  (through  which  the  prisoners  entered)  had  been  previously  broken 
by  accident,  and  half  of  it  was  out  when  the  offence  was  committed.  The  aperture 
formed  by  the  half  square  was  sufficient  to  admit  a  hand,  but  not  to  enable  a  person 
to  put  in  his  arm,  so  as  to  undo  the  fastening  of  the  casement.  One  of  the  prisoners 
thrust  his  arm  through  the  aperture,  thereby  breaking  out  the  residue  of  the  square, 
and  having  so  done,  he  removed  the  fastening  of  the  casement ;  the  window  being 
thus  opened,  the  two  prisoners  entered  the  house.  The  doubt  which  the  learned 
judges  (Alderson,  J.,  consulting  Patteson,  J.)  entertained,  arose  from  the  difficulty 
they  had  to  distinguish  satisfactorily  the  case  of  enlarging  a  hole  already  existing  (it 
not  being  like  a  chimney,  an  aperture  necessarily  lett  in  the  original  construction  of 
the  house),  from  enlarging  an  aperture  by  lifting  up  further  the  sash  of  the  window, 
as  in  R.  v.  Smith,  supra;  but  the  learned  judges  thought  it  was  worth  considering 
whether  in  both  cases  the  facts  did  not  constitute,  in  point  of  law,  a  sufficient  break- 
ing. Upon  a  case  reserved,  all  the  judges  who  met  were  of  opinion  that  there  was 
a  sufficient  breaking,  not  by  breaking  the  residue  of  the  pane,  but  by  unfastening 
and  opening  the  window.  R.  v.  Robinson,  I  Moody,  C.  C.  327.  See  R.  v.  Bird,  S 
C.  &  P.  44 :  38  E.  C.  L.  R. 
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Where  a  house  was  entered  through  a  window  upon  hinges,  which  was  fastened  by 
two  nails  which  acted  as  wedges,  but  notwithstanding  these  nails  the  window  would 
open  by  pushing,  and  the  prisoner  pushed  it  open,  the  judges  held  that  the  forcing 
the  window  in  this  manner  was  a  sufficient  breaking  to  constitute  burglary.  R.  v. 
Hall,  Rubs.  &  Ry.  355.  So  pulling  down  the  upper  sash  of  a  window  which  has  no 
fastening,  but  which  is  kept  in  its  place  by  the  pulley-weight  only,  is  a  breaking, 
although  there  is  an  outer  shutter  which  is  not  fastened.  R.  v.  Haine,  Russ.  &  Ry. 
451.  So  raising  a  window  which  is  shut  down  close,  but  notfastened,  though  it  has 
a  hasp  which  might  be  fastened.(l)  Per  Park  and  Coleridge,  J.J.,  R.  v.  Hyam,  7 
C.  &  P.  441 :  32  E.  C.  L.  R. 

Where  a  cellar  window,  which  was  boarded  up,  had  in  it  an  aperture  of  considerable 
size  to  admit  light  into  the  cellar,  and  through  this  aperture  one  of  the  prisoners 
thrust  his  head,  and  by  the  assistance  of  the  others  thus  entered  the  house,  Vaughan, 
B.,  ruled  that  this  resembled  the  case  of  a  man  having  a  hole  in  the  wall  of  his  house 
large  enough  for  a  man  to  enter,  and  that  it  was  not  burglary.  R.  v.  Lewis,  2  C.  & 
P.  628  :  12  E.  C.  L.  R.  A  shutter-box  partly  projected  from  a  house,  and  adjoined 
the  side  of  the  shop  window,  which  side  was  protected  by  wooden  panelling  lined 
with  iron ;  held  that  the  breaking  and  entering  of  the  shutter-box  without  getting 
into  the  house  did  not  constitute  burglary.  R.  v.  Paine,  7  C.  &.  P.  135  :  32  E.  C. 
L.  R. 

Proof  of  the  hreahing — cMmneys^  It  was  at  one  time  considered  doubtful 
whether  getting  into  the  chimney  of  a  house  in  the  night-time,  with  intent  to  commit 
[*326]  a  felony,  was  a  sufficient  breaking  to  *constitute  burglary.  1  Hale,  P.  C. 
652.  But  it  is  now  settled  that  this  is  a  breaking:  for  though  actually  open,  it  is  as 
much  inclosed  as  the  nature  of  the  place  will  allow.  Hawk.  P.  C.  b.  1,  c.  38,  s.  6;  2 
East,  P.  C.  485.  And  accordingly  it  was  so  held,  in  a  late  case,  by  ten  of  the  judges 
(contrary  to  the  opinion  of  Holroyd,  J.,  and  Burrough,  J.)  Their  lordships  were  of 
opinion  that  the  chimney  was  part  of  the  dwelling-house,  that  the  getting  in  at  the 
top  was  a  breaking  of  the  dwelling-house,  and  that  the  prisoner,  by  lowering  himself 
in  the  chimney,  made  an  entry  into  the  dwelling-house. (2)  R.  v.  Brice,  Russ.  &  Ry. 
450. 

But  an  entry  through  a  hole  in  a  roof,  left  for  the  purpose  of  admitting  light,  is 
not  a  sufficient  entry  to  constitute  burglary;  for  a  chimney  is  a  necessary  opening 
and  requires  protection,  whereas  if  a  man  chooses  to  leave  a  hole  in  the  wall  or  roof 
of  his  house,  instead  of  a  fastened  window,  he  must  take  the  consequences.  E.  v. 
Sprigg,  1  Moo.  &  R.  357. 

Proof  of  the  hreahing — fixtures,  cupboards,  &c.^  The  breaking  open  of  a  mova- 
ble chest  or  box  in  a  dwelling-house,  in  the  night-time,  is  not  such  a  breaking  as 
will  make  the  offence  burglary,  for  the  chest  or  box  is  no  part  of  the  mansion- 
house.(3)  Foster,  108;  2  East,  P.  C.  488.  Whether  breaking  open  the  door  of, a 
cupboard  let  into  the  wall  of  a  house,  be  burglary  or  not,  does  not  appear  ever  to 
have  been  solemnly  decided.  In  1690,  a  case  in  which  the  point  arose  was  reserved 
for  the  opinion  of  the  judges,  and  they  were  equally  divided  upon  it.  Foster,  108. 

{\)  The  windows  of  a  dwelling-house,  being  covered  with  a  netting  of  double  twine  nailed  to  the 
sides,  top,  and  bottom,  it  was  held,  that  cutting  and  tearing  down  the  netting  and  entering  the  house 
through  the  window  were  a  sufScient  entry  and  breaking  to  constitute  burglary.  Commonwealth  t, 
Stephenson,  8  Pick.  .354. 

(2)  Robertson's  Case,  4  Rogers's  Rec.  63. 

(3)  The  State  v.  Wilson,  1  Coxe,  439. 
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Lord  Hale  says  that  such  a  breaking  will  not  make  a  burglary  at  common  law.  1 
Hale,  P.  C.  527.  Though  on  the  authority  of  R.  v.  Simpson,  Kel  31 ;  2  Hale,  P. 
C.  358,  he  considers  it  a  suflGioient  breaking  within  the  stat.  39  Eliz.  c.  15.  In  the 
opinion  of  Mr.  Justice  Foster,  however,  R.  v.  Simpson  does  not  warrant  the  latter 
position.  Foster,  108;  2  East,  P.  C.  489.  And  see  2  Hale,  P.  C.  358  (n).  Mr. 
Justice  Foster  concludes  that  such  fixtures  as  merely  supply  the  place  of  chests  and 
other  ordinary  utensils  of  household,  should  for  the  purpose  be  considered  in  no  other 
light  than  as  mere  movables.  Foster,  109 ;  2  East,  P.  C.  489. 

Proof  of  the  hrealcing — walls.]  Whether  breaking  a  wall,  part  of  the  curtilage, 
is  a  sufficient  breaking  to  constitute  burglary,  has  not  been  decided.  Lord  Hale, 
after  citing  22  Assiz.  95,  which  defines  burglary  to  be  "  to  break  houses,  churches, 
walls,  courts,  ov  gates,  in  time  of  peace,"  says — "by  that  book  it  should  seem  that  if 
a  man  hath  a  wall  about  his  house  for  its  safeguard,  and  a  thief  in  the  night  breaks 
the  wall  or  the  gate  thereof,  and  finding  the  doors  of  the  gate  open  eaters  into  the 
house,  this  is  burglary;  but  otherwise  it  had  been,  if  he  had  come  over  the  wall  of 
the  court  and  found  the  door  of  the  house  open,  then  it  had  been  no  burglary."  1 
Hale,  P.  C.  559.  Upon  this  passage  an  annotator  of  the  Pleas  of  the  Crown  observes, 
"  This  was  anciently  understood  only  of  the  walls  or  gates  of  the  city  (vide  Spelman, 
in  verba  Burglarla).  If  so,  it  will  not  support  our  author's  conclusion,  wherein  he 
applies  it  to  the  wall  of  a  private  house."  Id.  (ii.)  ed.  1778.  It  has  been  likewise 
observed  upon  thi.s  passage,  that  the  distinction  between  breaking,  and  coming  over 
the  wall  or  gate,  is  very  refined,  for  if  it  be  part  of  the  mansion,  for  the  purpose  of 
burglary,  and  be  inclosed  as  much  as  *the  nature  of  the  thing  will  admit  of,  [*327] 
it  seems  to  be  immaterial  whether  it  be  broken  or  overleaped,  and  more  properly  to 
fall  under  the  same  consideration  as  the  ca.se  of  a  chimney;  and  if  it  be  not  part  of 
the  mansion-house  for  this  purpose,  then  whether  it  be  broken  or  not  is  equally  im- 
material;  in  neither  case  will  it  amount  to  burglary.  2  East,  P.  C.  488.  In  these 
observations  another  writer  of  eminence  concurs.   1  Russ.  by  Grea.  789. 

Proof  of  the  breaking — gates.]  Where  a  gate  forms  part  of  the  outer  fence  of  a 
dwelling-house  only,  and  does  not  open  into  the  house,  or  into  some  building  parcel 
of  the  house,  the  breaking  of  it  will  not  constitute  burglary.  Thus,  where  large  gates 
open  into  a  yard  in  which  was  situated  the  dwelling-house  and  warehouse  of  the  prose- 
cutors, the  Wiirehouse  extending  over  the  gateway,  so  that  when  the  gates  were  shut 
the  premises  were  completely  inclosed,  the  judges  were  unanimous  that  the  outward 
fence  of  the  curtilage,  not  opening  into  any  of  the  buildings,  was  no  part  of  the 
dwelling-house.  R.  v.  Bennett,  Russ.  &  Ry.  289.  So  where  the  prisoner  opened  the 
area  gate  of  a  house  in  London  with  a  skeleton-key,  and  entered  the  house  by  a  door 
in  the  area,  which  did  not  appear  to  have  been  shut,  the  judges  were  all  of  opinion 
that  breaking  the  area  gate  was  not  a  breaking  of  the  dwelling-house,  as  there  was  no 
free  passage  in  time  of  sleep  from  the  area  into  the  dwelling-house.  R.  v.  Davis, 
Russ.  &  Ry.  322. 

Proof  of  the  breaking — constructive  breaking — fravd.]  In  order  to  constitute 
such  a  breaking  as  will  render  the  party  subject  to  the  penalties  of  burglary,  it  is  not 
essential  that  force  should  be  employed.  There  may  be  a  constructive  breaking  by 
fraud,  conspiracy,  or  threats,  which  will  render  the  person  who  is  party  to  it  equally 
guilty  as  if  he  had  been  guilty  of  breaking  with  force.  Where,  by  means  of  fraud, 
an  entrance  is  effected  into  a  dwelling-house  in  the  night-time  with  a  felonious  intent, 
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it  is  burglary.  Thieves  came  with  a  pretended  hue  and  cry,  and  requiring  the  con- 
stable to  go  with  them  to  search  for  felons,  entered  the  house,  bound  the  constable 
and  occupier,  and  robbed  the  latter.  So  where  thieves  entered  a  house,  pretending 
that  the  owner  had  committed  treason ;  in  both  these  cases,  though  the  owner  him- 
self opened  the  door  to  the  thieves,  it  was  held  burglary.  1  Hale,  P.  C.  552,  553. 
The  prisoner  knowing  the  family  to  be  in  the  country,  and  meeting  the  boy  who  kept 
the  key  of  the  house,  desired  him  to  go  with  her  to  the  house,  promising  him  a  pot 
of  ale.  The  boy  accordingly  let  her  in,  when  she  sent  him  for  the  ale,  robbed  the 
house,  and  went  off.  This,  being  in  the  night-time,  was  held  by  Colt,  C.  J.,  Tracy, 
J.,  and  Bury,  B.,  to  be  burglary.  K.  v.  Hawkins,  2  East,  P.  0.  485.  By  the  same 
reasoning,  getting  possession  of  a  dwelling-house  by  a  judgment  against  the  casual 
ejector,  obtained  by  false  affidavits,  without  any  color  of  title,  and  then  rifling  the 
house,  was  ruled  to  be  within  the  statute  against  breaking  the  house  and  stealing 
goods  therein.  2  East,  P.  C.  485.  So  where  persons  designing  to  rob  a  house,  took 
lodgings  in  it,  and  then  fell  on  the  landlord  and  robbed  him.  Kel.  52,  53 ;  Hawk. 
P.  C.  b.  1,  c.  38,  s.  9. 

Proof  of  the  hrealcing — constructive  hreahing — conspiracy ."^  A  breaking  may  be 
effected  by  conspiring  with  persons  within  the  house,  by  whose  means  those  who  are 
[*328]  without  effect  an  entrance.  Thus,  if  *A.,  the  servant  of  B.,  conspire  with 
C.  to  let  him  in  to  rob  B.,  and  accordingly  A.  in  the  night-time  opens  the  door  and 
lets  him  in,  this,  according  to  Dalton  (cap.  99),  is  burglary  in  C.  and  larceny  in  A. 
But  according  to  Lord  Hale,  it  is  burglary  in  both;  for  if  it  be  burglary  in  C.  it  must 
necessarily  be  so  in  A.,  since  he  is  present  and  assisting  C.  in  the  committing  of  the 
burglary.  1  Hale,  P.  C.  553.  John  Cornwall  was  indicted  with  another  person  for 
burglary,  and  it  appeared  that  he  was  a  servant  in  the  house,  and  in  the  night-time 
opened  the  street-door  and  let  in  the  other  prisoner,  who  robbed  the  house,  after 
which  Cornwall  opened  the  door  and  let  the  other  out,  but  did  not  go  out  with  him. 
It  was  doubted,  on  the  trial,  whether  this  was  a  burglary  in  the  servant,  he  not  going 
out  with  the  other;  but  afterwards,  at  a  meeting  of  all  the  judges,  they  were  unan- 
imously of  opinion  that  it  was  a  burglary  in  both,  and  Cornwall  was  executed.  R.  v. 
Cornwall,  2  Str.  881 ;  4  Bl.  Com.  227 ;  2  East,  P.  C.  486.  But  if  a  servant,  pre- 
tending to  agree  with  a  robber,  open  the  door  and  let  him  in  for  the  purpose  of  detect- 
ing and  apprehending  him,  this  is  no  burglary,  for  the  door  is  lawfully  open.  R.  v. 
Johnson,  Carr.  &  M.  218  :  41  E.  C.  L.  R. 

Proof  of  hreahing — constructive  breaking — menaces."]  There  may  also  be  a  break- 
ing in  law  where,  in  consequence  of  violence  commenced  or  threatened,  in  order  to 
obtain  entrance,  the  owner,  either  from  apprehension  of  force  or  with  a  view  more 
effectually  to  repel  it,  opens  the  door,  through  which  the  robbers  enter.  2  East,  P.  C. 
480.  But  if  the  owner  only  throw  the  money  out  of  the  house  to  the  thieves  who 
assault  it,  this  will  not  be  burglary.  Id.  Hawk.  P.  C.  b.  1,  c.  38,  a.  3.  Though  if 
the  money  were  taken  up  in  the  owner's  presence,  it  would  be  robbery.  But  in  all 
other  cases,  where  no  fraud  or  conspiracy  is  made  use  of,  or  violence  commenced  or 
threatened,  in  order  to  obtain  an  entrance,  there  must  be  an  actual  breach  of  some 
part  or  other  of  the  house,  though  it  need  not  be  accompanied  with  any  violence  as 
to  the  manner  of  executing  it.  2  East,  P.  C,  486 ;  Hale,  Sum.  80. 

Proof  of  hreahing — constructive  breaking — by  one  of  several.']  Where  several 
come  to  commit  a  burglary,  and  some  stand  to  watch  in  adjacent  places,  and  others 
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enter  and  rob,  in  such  cases  the  act  of  one  is,  in  judgment  of  law,  the  act  of  all,  and 
all  are  equally  guilty  of  the  burglary.  1  Hale,  P.  C.  439,  534;  3  Inst.  63;  2  East, 
P.  C.  486.  So  where  a  room-door  was  latched,  and  one  person  lifted  the  latch  and 
entered  the  room,  and  concealed  himself  for  the  purpose  of  committing  a  robbery 
there,  which  he  afterwards  accomplished.  Two  other  persons  were  present  with  him 
at  the  time  he  lifted  the  latch,  to  assist  him  to  enter,  and  they  screened  him  from 
observation  by  opening  an  umbrella.  It  was  held  by  Gaselee,  J.,  and  Gurney,  B., 
that  the  two  were,  in  law,  parties  to  the  breaking  and  entering,  and  were  answerable 
for  the  robbery  which  took  place  afterwards,  though  they  were  not  near  the  spot  at 
the  time  it  was  perpetrated.  R.  v.  Jordan,  7  C.  &  P.  432 :  32  E.  C.  L  E. 

"VVhere  the  breaking  in  is  one  night,  and  the  entering  the  night  after,  a  person 
present  at  the  breaking,  though  not  present  at  the  entering,  is,  in  law,  guilty  of  the 
■whole  offence.  Id. 

Proof  of  the  entry."]  It  is  always  necessary  to  prove  an  entry,  *otherwise  [*329] 
it  is  no  burglary.  1  Hale,  P.  C.  555.  If  any  part  of  the  body  be  within  the  house, 
hand  or  foot,  this  is  sufficient.  Foster,  108;  2  East,  P.  C.  490.  Thus,  where  the 
prisoner  cut  a  hole  through  the  window-shutters  of  the  prosecutor's  shop,  and  putting 
his  hand  through  the  hole,  took  out  watches,  &c.,  but  no  other  entry  was  proved,  this 
was  held  to  be  burglary.  R.  v.  Gibbon,  Foster,  108.  So  where  the  prisoner  broke  a 
pane  of  glass,  in  the  upper  sash  of  a  window  (which  was  fastened  in  the  usual  way 
by  a  latch),  and  introduced  his  hand  within  for  the  purpose  of  unfastening  the  latch, 
but  while  he  was  cutting  a  hole  in  the  shutter  with  a  centre-bit,  and  before  he  could 
unfasten  the  latch,  he  was  seized,  the  judges  held  this  to  be  a  sufficient  entry  to  con- 
stitute a  burglary.  R.  v.  Bailey,  Russ.  &  Ry.  341.  The  prosecutor,  standing  near 
the  window  of  his  shop,  observed  the  prisoner  with  his  finger  against  part  of  the  glass. 
The  glass  fell  inside  by  the  force  of  his  finger.  The  prosecutor  added,  that  standing 
as  he  did  in  the  street,  he  saw  the  fore-part  of  the  prisoner's  finger  on  the  shop-side 
of  the  glass.   The  judges  ruled  this  a  sufficient  entry.  R.  v.  Davis,  Russ.  &  Ry.  499. 

The  getting  in  at  the  top  of  the  chimney,  as  already  stated,  ante,  p.  326,  has  been 
held  to  be  a  breaking,  and  the  prisoner's  lowering  himself  down  the  chimney,  though 
he  never  enters  the  room,  has  been  held  to  be  an  entry.  R.  v.  Brice,  Russ.  &  Ry. 
451. 

Proof  of  entry — introduction  of  fire-arms  or  instruments.]  Where  no  part  of 
the  offender's  body  enters  the  house,  but  he  introduces  an  instrument,  whether  that 
introduction  will  be  such  an  entry  as  to  constitute  a  burglary,  depends,  as  it  seems, 
upon  the  object  with  which  the  instrument  is  employed.  Thus,  if  the  instrument  be 
employed,  not  merely  for  the  purpose  of  making  the  entry,  but  for  the  purpose  of 
committing  the  contemplated  felony,  it  will  amount  to  an  entry,  as  where  a  man  puts 
a  hook  or  other  instrument  to  steal,  or  a  pistol  to  kill,  through  a  window,  though  his 
hand  be  not  in,  this  is  an  entry.  1  Hale,  P.  C.  555 ;  Hawk.  P.  C.  b.  1,  c.  38,  s.  11 ; 
2  East,  P.  C.  490. 

But  where  the  instrument  is  used,  not  for  the  purpose  of  committing  the  contem- 
plated felony,  but  only  for  the  purpose  of  effecting  the  entry,  the  introduction  of  the 
instrument  will  not  be  such  an  entry  as  to  constitute  burglary'.  Thus,  where  thieves 
had  bored  a  hole  through  the  door  with  a  centre-hit,  and  part  of  the  chips  were  found 
inside  the  house,  by  which  it  was  apparent  that  the  end  of  the  centre-bit  had  pene- 
trated into  the  house;  yet  as  the  instrument  had  not  been  introduced  for  the  purpose 
of  taking  the  property  or  committing  any  other  felony,  the  entry  was  ruled  to  be  in- 
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complete.  K.  v.  Hughes,  2  East,  P.  C.  491;  1  Leach,  406;  Hawk.  P.  C.  b.  l,c.38, 
s.  12.  A  glass  sash-window  was  left  closed  down,  but  was  thrown  up  by  the  prisoners; 
the  inside  shutters  were  fastened,  and  there  was  a  space  of  about  three  inches  between 
the  sash  and  the  shutters,  and  the  latter  were  about  an  inch  thick.  It  appeared  that 
after  the  sash  had  been  thrown  up,  a  crowbar  had  been  introduced  to  force  the  shut- 
ters, and  had  been  not  only  within  the  sash,  but  had  reached  to  the  inside  of  the 
shutters,  as  the  mark  of  it  was  found  there.  On  a  case  reserved,  the  judges  were  of 
opinion  that  this  was  not  burglary,  there  being  no  proof  that  any  part  of  the  prison- 
er's hand  was  within  the  window.  K.  v.  Rust,  1  Moody,  C.  C.  188. 

[*330]  *  Proof  of  entry — hy  firing  a  gun  into  the  house  ]  It  has  been  already  stated 
that  if  a  man  breaks  a  house  and  puts  a  pistol  in  at  the  window,  with  intent  to  kill,  this 
amounts  to  burglary.  1  Hale,  P.  C.  555,  ante,  p.  329.  "But,"  says  Lord  Hale,  "if 
he  shoots  without  the  window,  and  the  bullet  comes  in,  this  seems  to  be  no  entry  to 
make  burglary — quaere."  Hawkins,  however,  states,  that  the  discharging  a  loaded 
gun  into  a  house  is  such  an  entry  as  will  constitute  burglary :  Hawk.  P.  C.  b.  1,  o. 
38,  s.  11;  and  this  opinion  has  been  followed  by  Mr.  East  and  Mr.  Serjt.  Russell. 
"It  seems  difficult,"  says  the  former,  "to  make  a  distinction  between  this  kind  of 
implied  entry  and  that  by  means  of  an  instrument  introduced  between  the  window  or 
threshold,  for  the  purpose  of  committing  a  felony,  unless  it  be  that  the  one  instru- 
ment by  which  the  entry  is  effected  is  held  in  the  hand  and  the  other  is  discharged 
from  it.  No  such  distinction,  however,  is  anywhere  laid  down  in  terms,  nothing  fur- 
ther appearing  than  that  the  entry  must  be  for  the  purpose  of  committing  a  felony." 
2  East,  P.  C.  490 ;  1  Russ.  by  Grea.  795.  It  was  ruled  by  Lord  Bllenborough  that 
a  man  who,  from  the  outside  of  a  field,  discharges  a  gun  into  it,  so  that  the  shot  must 
have  struck  the  soil,  was  guilty  of  breaking  and  entering  it.  Pickering  v.  Rudd,  4 
Campb.  220 ;  1  Stark.  58^  2  B.  C.  L.  R. 

Proof  of  entry — constructive  entry — hy  one  of  several.']  It  is  not  necessary,  in 
all  cases,  to  show  an  actual  entry  by  all  the  prisoners;  there  may  be  a  constructive 
entry,  as  well  as  a  constructive  breaking.  A.,  B.,  and  C.  come  in  the  night,  by  con- 
sent, to  break  and  enter  the  house  of  D.,  to  commit  a  felony.  A.  only  actually  breaks 
and  enters  the  house;  B.  stands  near  the  door,  but  does  not  actually  enter;  C.  stands 
at  the  lane's  end,  or  orchard-gate,  or  field-gate,  or  the  like,  to  watch  that  no  help  come 
to  aid  the  owner,  or  to  give  notice  to  the  others  if  help  comes  ;  this  is  burglary  in  all, 
and  all  are  principals.  1  Hale,  P.  C.  555.  So  where  a  man  puts  a  child  of  tender 
years  in  at  the  window  of  a  house,  and  the  child  takes  goods  and  delivers  them  to 
A.,  who  carries  them  away,  this  is  burglary  in  A.,  though  the  child  that  made  the 
entry  be  not  guilty  on  account  of  its  infancy.  Id.  And  so  if  the  wife,  in  the  pres- 
ence of  her  husband,  by  his  threats  or  coercion,  break  and  enter  a  house  in  the  night, 
this  is  burglary  in  the  husband,  though  the  wife,  the  immediate  actor,  is  excused  by 
the  coercion  of  the  husband.  Id.  556 ;  and  see  R.  v.  Jordan,  ante,  p.  328. 

Proof  of  the  premises  being  a  dwelling-house  J  It  must  be  proved  that  the  prem- 
ises broken  and  entered  were  either  a  dwelling-house  or  parcel  of  a  dwelling-house. 
Every  house  for  the  dwelling  and  habitation  of  man  is  taken  to  be  a  dwelling-house, 
wherein  burglary  may  be  committed. (1)  3  Inst.  64-5;  2  East,  P.  C.  491. 

A  mere  tent  or  booth,  erected  in  a  market  or  fair,  is  not  a  dwelling-house  for  the 

(1)   Armour  v.  The  State,  3  Humphreys,  379. 
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purpose  of  burglary.  1  Hale,  P.  C  557 ;  4  Bl.  Com,  225.  But  where  the  building 
was  a  permanent  one  of  mud  and  brick,  on  the  down  at  Weyhill,  erected  only  as  a 
booth  for  the  purposes  of  a  fair  for  a  few  days  in  the  year,  having  wooden  doors  and 
windows,  bolted  inside,  it  was  held,  that  as  the  prosecutor  and  his  wife  slept  there 
every  night  of  the  fair  (during  one  of  which  it  was  broken  and  entered),  this  was  a 
dwelling-house.  Per  Park,  J.,  R.  v.  Smith,  1  Moo  &  Eob.  256. 

*Buildi'ngs  adjoining  the  diceUing-liouse.'l  At  common  law,  in  cases  where  [*331] 
buildings  were  attached  to  a  dwelling-house,  and  were  more  or  less  connected  with 
it,  it  was  frequently  a  matter  of  dispute  whether  they  formed  a  part  of  the  dwelling- 
house,  so  that  an  entering  them  would  be  burglary.  The  different  tests  proposed 
were  principally  three  :  1,  whether  the  building  in  question  was  within  the  same 
curtilage ;  2,  whether  it  was  under  the  same  roof;  3,  whether  it  had  an  internal 
communication  with  the  principal  building. 

Now,  by  the  provisions  of  24  &  25  Vict.  c.  96,  s.  53,  supra  (replacing  the  7  &  8 
Geo.  4,  c.  29,  s.  13,  to  the  same  effect),  it  is  absolutely  necessary  that  the  building 
entered  should  have  a  closed  internal  communication  with  the  principal  building. 
The  statute  does  not,  however,  say  that  every  building  having  such  a  communication 
should  be  included,  it  only  excludes  those  which  have  it  not. 

The  following  cases  were  decided  previous  to  the  7  &  8  Geo.  4,  c.  29,  s.  13,  which 
has  prescribed  what  shall  be  considered  a  dwelling-house  for  the  purpose  of  burglary. 

The  mere  fact  of  a  building  in  the  neighborhood  of  a  dwelling-house  being  occu- 
pied together  with  the  dwelling-house,  by  the  same  tenant  (not  taking  into  consid- 
eration the  question  of  the  building  being  within  the  same  curtilage,  as  to  which, 
vide  post),  will  not  render  the  former  building  a  dwelling-house  in  point  of  law.  The 
prisoner  broke  and  entered  an  outhouse  in  the  possession  of  G.  S.,  and  occupied  by 
him  with  his  dwelling-house,  but  not  connected  therewith  by  any  fence  inclosing 
both.  The  judges  held  that  the  prisoner  was  improperly  convicted  of  burglary. 
The  outhouse  being  separated  from  the  dwelling-house,  and  not  within  the  same  cur- 
tilage, was  not  protected  by  the  bare  fact  of  its  being  occupied  with  it  at  the  same 
time.  E,.  v.  Garland,  2  East,  P.  C.  403.  So  where  a  manufactory  was  carried  on  in 
the  centre  building  of  a  great  pile,  in  the  wings  of  which  several  persons  dwelt,  but 
which  had  no  internal  communication  with  these  wings,  though  the  roofs  of  all  the 
buildings  were  connected,  and  the  entrance  to  all  was  out  of  the  same  common  inclo- 
sure ;  upon  the  centre  building  being  broken  and  entered,  the  judges  held  that  it 
could  not  be  considered  as  part  of  any  dwelling-house,  but  a  place  for  carrying  on  a 
variety  of  trades,  and  no  parcel  of  the  house  adjoining,  with  none  of  which  it  had 
any  internal  communication,  nor  was  it  to  be  considered  as  under  the  same  roof, 
though  the  roof  had  a  connection  with  the  roofs  of  the  houses.  R.  v.  Eggington,  2 
East,  P.  C.  494.  The  house  of  the  prosecutor  was  in  High  Street,  Epsom.  There 
were  two  or  three  houses  there,  insulated  like  Middle  Row,  Holborn.  At  the  back  of 
the  houses  was  a  public  passage  nine  feet  wide.  Across  this  passage,  opposite  to  his 
house,  were  several  rooms,  used  by  the  prosecutor  for  the  purposes  of  his  house,  viz., 
a  kitchen,  a  coach-house,  a  larder,  and  a  brewhouse.  Over  the  brewhouse  a  servant- 
boy  always  slept,  but  no  one  else;  and  in  this  room  the  offence  was  committed. 
There  was  no  communication  between  the  dwelling-house  and  these  buildings,  ex- 
cept a  canopy  or  awning  over  the  common  passage,  to  prevent  the  rain  from  falling 
on  the  victuals  carried  across.  Upon  a  case  reserved,  the  judges  were  of  opinion 
that  the  room  in  question  was  not  parcel  of  the  dwelling-house  in  which  the  prosecu- 
tor dwelt,  because  it  did  not  adjoin  to  it,  was  not  under  the  same  roof,  and  had  no 
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coaimon  fence.  Graham,  B.,  dissented,  being  of  opinion  that  it  was  parcel  of  the 
[*332]  house.  But  all  the  judges  present  thought  that  it  was  a  *distinct  dwelling 
of  the  prosecutor.  K.  v.  Westwood,  Kuss.  &  Ry.  49-5. 

In  the  following  case  the  building,  though  not  within  the  curtilage,  and  having  no 
internal  communication,  was  held  to  constitute  part  of  the  dwelling-house.  The 
prosecutor,  a  farmer,  had  a  dwelling-house  in  which  he  lived,  a  stable,  a  cottage,  a 
cow-house,  and  barn,  all  in  one  range  of  buildings,  in  the  order  mentioned,  and  under 
one  roof,  but  they  were  not  inclosed  by  any  yard  or  wall,  and  had  no  internal  com- 
munication. The  offence  was  committed  in  the  barn,  and  the  judges  held  this  to  be 
a  burglary,  for  the  barn,  which  was  under  the  same  roof,  was  parcel  of,  and  enjoyed 
with,  the  dwelling-house.  E.  v.  Brown,  2  East,  P.  C.  493.  So  where  the  premises, 
broken  and  entered,  were  not  within  the  same  external  fence  as  the  dwelling-house, 
nor  had  they  any  internal  communication  with  it,  yet  they  were  held  to  be  part  of  it. 
The  prosecutor's  dwelling-house  was  situate  at  the  corner  of  two  streets.  A  range 
of  workshops  adjoining  the  house  at  one  side,  and  standing  in  a  line  with  the  end  of 
the  house,  faced  one  of  the  streets.  The  roof  of  this  range  was  higher  than  the 
roof  of  the  house.  At  the  end  of  this  range,  and  adjoining  to  it,  was  another  work- 
shop projecting  further  into  the  street,  and  adjoining  to  that  a  stable  and  coach-house 
used  with  the  dwelling-house.  There  was  no  internal  communication  between  the 
workshops  and  the  dwelling-house,  nor  were  they  surrounded  by  any  external  fence. 
Upon  a  case  reserved,  the  judges  were  unanimously  of  opinion  that  the  workshops 
were  parcel  of  the  dwelling-house.  R.  v.  Chalking,  Russ.  &  Ry.  334 ;  see  also  R.  v. 
Lithgo,  Id.  357.  In  the  case  about  to  be  mentioned,  the  premises  broken  and  entered 
were  within  the  curtilage,  but  without  any  internal  communication  with  the  dwelling- 
house.  It  does  not  appear  whether  the  decision  proceeded  upon  the  same  ground  in , 
the  last  case,  or  whether  on  the  ground  that  the  building  in  question  was  within  the 
curtilage.  The  prosecutor  had  a  factory  adjoining  to  his  dwelling-house.  There  was 
no  internal  communication,  the  only  way  from  the  one  to  the  other  (within  the  com- 
mon inclosures)  being  through  an  open  passage  into  the  factory  passage,  which  com- 
municated with  a  lumber-room  in  the  factory,  from  which  there  was  a  staircase  which 
led  into  the  yarn-room,  where  the  felony  was  committed.  On  a  case  reserved,  all  the 
judges  held,  that  the  room  in  question  was  properly  described  as  the  dwelling-house 
of  the  prosecutor.(l)  R.  v.  Hancock,  Russ.  &  Ry.  171.  See  also  R.  v.  Clayhurn, 
Id.  360. 

The  following  cases  have  been  decided  on  the  7  &  8  Geo.  4,  c.  29,  s.  13,  and  will 
be  applicable  to  the  present  statute :  The  prosecutor's  house  consisted  of  two  long 
rooms,  another  room  used  as  a  cellar  and  wash-house  on  the  ground-floor,  and  three 
bedrooms  upstairs.  There  was  no  internal  communication  between  the  washhouse 
and  any  of  the  other  rooms  of  the  house,  the  door  of  the  washhouse  opening  into  the 
back  yard.  All  the  buildings  were  under  the  same  roof.  The  prisoner  broke  into 
the  washhouse,  and  the  question  reserved  for  the  opinion  of  the  judges  was,  whether 
this  was  burglary.  Seven  of  their  lordships  thought  that  the  washhouse  was  part  of 
the  dwelling-house,  the  remaining  five  thought  it  was  not.  R.  v.  Burrowes,  1  Moody, 
C.  C.  274.     The  ground  for  holding  the  building  not  to  be  excluded  by  the  statute 

(1)  The  breaking  open,  in  the  night-time,  of  a  store,  at  the  distance  of  twenty  feet  from  a  dwell- 
ing-house, but  not  connected  with  it,  is  not  burglary.  People  v.  Parker,  4  Johns.  424.  Nor  when 
the  only  connection  is  a  fence.  State  v.  Ginns,  1  Nott  &  MoCord,  583.  But  it  has  been  held  that  it 
may  be  committed  in  a  house  standing  near  enough  to  the  dwelling-house  to  be  used  with  it  as 
appurtenant  to  it,  or  standing  in  the  same  yard,  whether  the  yard  be  open  or  inclosed.  State  v. 
Twitty,  1  Hayw.  102;  State  v.  Wilson,  Id.  242.  So  in  a  store,  where  there  is  a  room  communica- 
ting where  a  clerk  sleeps.  Wood's  Case,  5  Rogers's  Reo.  10. 
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appearing  to  be  that  the  statute  only  applied  to  such  buildings  within  the  curtilage 
as  were  not  part  of  the  dwelling-house,  and  that  this  building  was  part  of  the  dwell- 
ing-house. Such  a  construction  *of  the  statute  would  seem  to  leave  the  ques-  [*333] 
tion  much  as  it  stood  before. 

Behind  the  dwelling-house  there  was  a  pantry;  to  get  to  the  pantry  from  the 
house  it  was  necessary  to  pass  through  the  kitchen  into  a  passage ;  at  the  end  of  the 
passage  there  was  a  door,  on  the  outside  of  which,  on  the  left  hand,  was  the  door 
of  the  pantry.  When  the  passage-door  was  shut,  the  pantry-door  was  excluded,  and 
open  to  the  yard ;  but  the  roof  or  covering  of  the  passage  projected  beyond  the  door 
of  the  passage,  and  reached  as  far  as  the  pantry-door.  There  was  no  door  communi- 
cating directly  between  the  pantry  and  the  house,  and  the  two  were  not  under  the 
same  roof  The  roof  of  the  pantry  was  a  "  to-fall,"  and  leaned  against  the  wall  of  an 
inner  pantry,  in  which  there  was  a  latchet  window  common  to  both,  and  which  opened 
between  them ;  but  there  was  no  door  of  communication.  The  inside  pantry  was 
under  the  same  roof  as  the  dwelling-house.  The  prisoner  entered  the  outer  pantry 
by  a  v^ndow  which  looked  towards  the  yard,  having  first  cut  away  the  hair-cloth 
nailed  to  the  window-frame.  Taunton,  J.,  held  that  the  outer  pantry  was  not  part 
of  the  dwelling  house  within  the  above  clause,  and  consequently  that  no  burglary  had 
been  committed.  R.  v.  Somerville,  2  Lew.  C.  C.  113 ;  see  also  R.  v.  Turner,  6  C.  & 
P.  407  :  25  E.  C.  L.  R. 

In  R.  v.  Higgs,  2  C.  &  K.  332,  it  appeared  that  adjoining  to  the  prosecutor's 
dwelling-house  was  a  kiln,  one  end  of  which  was  supported  by  the  end  wall  of  the 
dwelling-house,  and  that  adjoining  to  the  kiln  was  a  dairy,  one  end  of  which  was  sup- 
ported by  the  end  wall  of  the  kiln.  There  was  no  internal  communication  from  the 
dwelling-house  to  the  dairy,  and  the  roof  of  the  dwelling-house,  kiln,  and  dairy  were 
of  different  heights.  Wilde,  C.  J.,  held  that  the  dairy  was  not  a  part  of  the  dwell- 
ing-house. 

It  would  seem  from  the  latter  case  that  the  decision  in  R.  v.  Burrowes  has  not  been 
very  strictly  followed. 

Proof  of  the  premises  being  a  dwelling-house — occupation.]  It  must  appear  that 
the  premises  in  question  were,  at  the  time  of  the  offence,  occupied  as  a  dwelling- 
house.  Therefore,  where  a  house  was  under  repair,  and  the  tenant  had  not  entered 
into  possession,  but  had  deposited  some  of  his  goods  there,  but  no  one  slept  in  it,  it 
was  held  not  to  be  a  dwelling-house,  so  as  to  make  the  breaking  and  entering  a  bur- 
glary. R.  V.  Lyon,  1  Leach,  185 ;  2  East,  P.  C.  497.  Nor  will  the  circumstance  of 
the  prosecutor  having  procured  a  person  to  sleep  in  the  house  (not  being  one  of  his 
own  family)  for  its  protection,  make  any  difference.  Thus  where  a  house  was  newly 
built  and  finished  in  every  respect,  except  the  painting,  glazing,  and  flooring  of  one 
garret,  and  a  workman,  who  was  constantly  employed  by  the  prosecutor,  slept  in  it  for 
the  purpose  of  protecting  it,  but  no  part  of  the  prosecutor's  domestic  family  had  taken 
possession,  it  was  held  at  the  Old  Bailey,  on  the  authority  of  R.  v.  Lyon  (svpra), 
that  it  was  not  the  dwelling-house  of  the  prosecutor.  R  v.  Fuller,  1  Leach,  186  (»)■ 
So  where  the  prosecutor  took  a  house,  and  deposited  some  of  his  goods  in  it,  and  not 
having  slept  there  himself,  procured  two  persons  (not  his  own  servants)  to  sleep  there 
for  the  purpose  of  protecting  the  goods,  it  was  held  at  the  Old  Bailey,  that  as  the 
prosecutor  had  only  in  fact  taken  possession  of  the  house  so  far  as  to  depasit  certain 
articles  of  his  trade  therein,  but  had  neither  slept  in  it  himself,  nor  had  any  of  his 
servants,  it  could  not  in  contemplation  of  law  be  called  his  dwelling-house.  *R.  [*334] 
V.  Harris,  2  Leach,  701 ;  2  East,  P.  C.  498.    See  also  R.  v.  Hallard,  coram  BuUer, 
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J.,  2  Leach,  701  (n) ;  R.  v.  Thompson,  2  Leach,  771.  The  following  case,  decided 
upon  the  construction  of  the  statute  12  Anne,  c.  7,  is  also  an  authority  on  the  sub- 
ject of  burglary :  The  prosecutor,  a  publican,  had  shut  up  his  house,  which  in  the 
daytime  was  totally  uninhabited,  but  at  night  a  servant  of  his  slept  in  it  to  protect  the 
property  left  there,  which  was  intended  to  be  sold  to  the  incoming  tenant,  the  prose- 
cutor having  no  intention  of  again  residing  in  the  house  himself.  On  a  case  reserved, 
the  judges  were  of  opinion,  that  as  it  clearly  appeared  by  the  evidence  of  the  prose- 
cutor that  he  had  no  intention  whatever  to  reside  in  the  house,  either  by  himself  or 
his  servants,  it  could  not  in  contemplation  of  law  be  considered  as  his  dwelling-house, 
and  that  it  was  not  such  a  dwelling-house  wherein  burglary  could  be  committed.  R. 
V.  Davies,  alias  Silk,  2  Leach,  876 ;  2  East,  P.  C.  499.  Where  some  corn  had  been 
missed  out  of  a  barn,  the  prosecutor's  servant  and  another  person  put  a  bed  in  the 
barn,  and  slept  there,  and  upon  the  fourth  night  the  prisoner  broke  and  entered  the 
barn ;  upon  a  reference  it  was  agreed  by  all  the  judges,  that  this  sleeping  in  the  barn 
made  no  diflFerence.  R.  v.  Brown,  2  East,  P.  C.  497.  So  a  porter  lying  in  a  ware- 
house, to  watch  goods,  which  is  solely  for  a  particular  purpose,  does  not  m^ke  it  a 
dweiling-house.  R.  v.  Smith,  2  East,  P.  C.  497. 

Where  no  person  sleeps  in  the  house,  it  cannot  be  considered  a  dwelling-house. 
The  premises  where  the  offence  was  committed  consisted  of  a  shop  and  parlor,  with  a 
staircase  to  a  room  over.  The  prosecutor  took  it  two  years  before  the  offence  com- 
mitted, intending  to  live  in  it,  but  remained  with  his  mother,  who  lived  next  door. 
Every  morning  he  went  to  his  shop,  transacted  his  business,  dined,  and  stayed  the 
whole  day  there,  considering  it  as  his  home.  When  he  first  bought  the  house  he  had 
a  tenant,  who  quitted  it  soon  afterwards,  and  from  that  time  no  person  had  slept  ia 
it.  On  a  case  reserved,  all  the  judges  held,  that  this  was  not  a  dwelling-house.  E. 
V.  Martin,  Russ.  &  -Ry.  108.  It  seems  to  be  sufficient  if  any  part  of  the  owner's 
family,  as  his  domestic  servants,  sleep  in  the  house.  A.  died  in  his  house.  B.,  his 
executor,  put  servants  into  it,  who  lodged  in  it,  and  were  at  board  wages,  but  B. 
never  lodged  there  himself.  Upon  an  indictment  for  burglary,  the  question  was, 
whether  this  might  be  called  the  mansion-house  of  B.  The  court  inclined  to  think 
that  it  might,  because  the  servants  lived  there  ;  but  upon  the  evidence  there  appeared 
no  breach  of  the  house.  R.  v.  Jones,  2  East,  P.  C.  499. 

Proof  of  the  premises  being  a  dwelling-house — occupation — temporary  absence^ 
A  house  is  no  less  a  dwelling-house,  because  at  certain  periods  the  occupier  quits  it, 
or  quits  it  for  a  temporary  purpose.  "  If  A.,"  says  Lord  Hale,  "  has  a  dwelling- 
house,  and  he  and  all  his  family  are  absent  a  night  or  more,  and  in  their  absence,  in 
the  night,  a  thief  breaks  and  enters  the  hou.se  to  commit  felony,  this  is  burglary."  1 
Hale,  P.  C.  556;  3  Inst.  64.  So  if  A,  have  two  mansion-houses,  and  is  sometimes 
with  his  family  in  one,  and  sometimes  in  the  other,  the  breach  of  one  of  them,  in  the 
absence  of  his  family,  is  burglary.  Id.  4  Rep.  40,  a.  Again,  if  A.  have  a  chamber 
in  a  college  or  inn  of  court,  where  he  usually  lodges  in  term  time,  and  in  his  absence 
in  vacation  his  chamber  or  study  is  broken  open,  this  is  burglary.  R.  v.  Evans,  Cro. 
Car.  473;  1  Hale,  P.  C.  556.  The  prosecutor  being  possessed  of  a  house  in  West- 
[*335]  minster  in  *which  he  dwelt,  took  a  journey  into  Cornwall,  with  intent  to  re- 
turn and  move  his  wife  and  family  out  of  town,  leaving  the  key  with  a  friend  to  look 
after  the  house.  After  he  had  been  absent  a  month,  no  person  being  in  the  house,  - 
it  was  broken  open,  and  robbed.  He  returned  a  month  after  with  his  family,  and  in- 
h.ibited  there.  This  was  adjudged  burglary,  by  Holt,  G.  J.,  Treby,  J.,  and  four  other 
judges.  R.  V.  Murry,  2  East,  P.  C.  496;  Foster,  77. 
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In  these  cases  the  owner  must  have  quitted  his  house  animo  revertendi,  in  order 
to  have  it  still  considered  as  his  mansion,  if  neither  he  nor  any  part  of  his  family 
were  in  at  the  time  of  the  breaking  and  entering.  2  East,  P.  C.  496.  The  prosecu- 
tor had  a  house  at  Hackney,  which  he  made  use  of  in  the  summer,  his  chief  resi- 
dence being  in  London.  About  the  latter  end  of  the  summer  he  removed  to  his 
town  house,  bringing  away  a  considerable  part  of  his  goods.  The  following  Novem- 
ber his  house  at  Hackney  was  broken  open,  upon  which  he  removed  the  remainder 
of  his  furniture,  except  a  few  articles  of  little  value.  Being  asked  whether  at  this 
time  he  had  any  intention  of  returning  to  reside,  he  said  he  had  not  come  to  any 
settled  resolution,  whether  to  return  or  not,  but  was  rather  inclined  totally  to  quit  the 
house  and  let  it.  The  burglary  happened  in  the  January  following,  but  the  court 
(at  the  Old  Bailey)  were  of  opinion,  that  the  prosecutor  having  left  his  house  and 
disfurnished  it,  without  any  settled  resolution  to  return,  but  rather  inclining  to  the 
contrary,  it  could  not  be  deemed  his  dwelling-house  (1)  E.  v.  Nutbrown,  Foster,  77 ; 
2  East,  P.  C.  496.  See  R.  v.  Flannagan,  Russ.  &  Ry.  187. 

Owupation,  Tiow  to  he  described.']  It  is  sometimes  quite  clear  that  the  building 
is  a  dwelling-house,  but  doubtful  in  whose  occupation  it  is ;  this  is  a  point  on  which 
prosecutions  for  burglary  frequently  used  to  fail ;  but  now  that  by  the  14  &  1.5  Vict, 
c.  100,  s.  1,  the  indictment  might  generally  be  amended  {supra,  p.  192),  it  is  of 
much  less  importance.     The  following  cases  have  been  decided  on  the  subject. 

Occupation,  how  to  be  described — house  divided,  without  internal  communication, 
and  occupied  by  several.]  Where  there  is  an  actual  severance  in  fact  of  the  house, 
by  a  partition  or  the  like,  all  internal  communication  being  cut  off,  and  each  part 
being  inhabited  by  several  occupants,  the  part  so  separately  occup'ied  is  the  dwelling- 
house  of  the  per.son  living  in  it,  provided  he  dwell  there.  If  A.  lets  a  shop,  parcel 
of  his  dwelling-house,  to  B.  for  a  year,  and  B.  holds  it,  and  works  or  trades  in  it, 
but  lodges  in  his  own  house  at  night,  and  the  shop  is  broken  open,  it  cannot  be  laid 
to  be  the  dwelling-house  of  A.,  for  it  was  severed  by  the  lease  during  the  term ;  but 
if  B.  or  his  servants  sometimes  lodge  in  the  shop,  it  is  the  mansion-house  of  B.,  and 
burglary  may  be  committed  in  it.  1  Hale,  P.  C.  557  ;  vide  R.  v.  Sefton,  infra.  The 
prosecutors,  Thomas  Smith  and  John  Knowles,  were  in  partnership,  and  lived  next 
door  to  each  other.  The  two  houses  had  formerly  been  one,  but  had  been  divided, 
for  the  purpose  of  accommodating  the  families  of  both  partners,  and  were  now  per- 
fectly distinct,  there  being  no  communication  from  one  to  the  other,  without  going 
into  the  street.  The  housekeeping,  servants'  wages,  &c.,  were  paid  by  each  partner 
respectively,  but  the  rent  and  taxes  of  both  the  houses  were  paid  jointly  out  of  the 
partnership  fund.  The  offence  was  committed  in  the  house  of  the  prosecutor  Smith. 
On  the  trial,  before  Eyre,  C.  B  ,  and  *Gould,  J.,  at  the  Old  Bailey,  it  was  [*.336] 
objected  that  the  burglary  ought  to  have  been  laid  to  be  in  the  dwelling-house  of  the 
prosecutor  Smith  only;  and  of  this  opinion  was  the  court.  11.  v.  Blartha  Jones,  1 
Leach,  537 ;  2  East,  P.  C.  504.  But  it  is  otherwise  where  there  is  an  internal 
communication.  Thus  where  a  man  let  part  of  his  house,  including  his  shop,  to  his 
son,  and  there  was  a  distinct  entrance  into  the  part  so  let,  but  a  passage  from  the 

(1)  Burglary  may  be  committed  in  a  house  in  the  city,  in  which  the  prosecutor  intended  to  reside 
on  his  return  from  his  summer  residence  in  the  country,  and  to  which,  on  going  into  the  country,  he 
had  removed  his  furniture  from  his  former  residence  in  town  j  though  neither  the  prosecutor  nor  his 
family  had  ever  Jodged  in  the  house,  in  which  the  crime  is  charged  to  have  been  committed,  but 
merely  visited  it  occasionally.   Commonwealth  v.  Brown,  2  Rawle,  207. 
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son's  part  led  to  the  father's  cellars,  and  they  were  open  to  the  father's  part  of  the 
house,  and  the  son  never  slept  in  the  part  so  let  to  him,  the  prisoner  being  convicted 
of  a  burglary  in  the  shop,  laid  as  the  dwelling-house  of  the  father,  the  conviction  was 
held  by  the  judges  to  be  right,  it  being  under  the  same  roof,  part  of  the  same  house, 
and  communicating  internally.  But  it  was  thought  to  be  a  case  of  much  nicety.  R. 
V.  Sefton,  1  Russ.  by  Grea.  799;  Russ.  &  Ry.  203.  Chambers  in  the  inns  of  court 
are  to  all  purposes  considered  as  distinct  dwelling-houses,  and  therefore  whether  the 
owner  happens  to  enter  at  the  same  outer  door  or  not,  will  make  no  manner  of  differ- 
ence. The  sets  are  often  held  under  distinct  titles,  and  are,  in  their  nature  and 
manner  of  occupation,  as  unconnected  with  each  other  as  if  they  were  under  separate 
roofs,  t  East,  P.  C.  505 ;  1  Hale,  P.  C.  556. 

Occupation,  hoio  to  he  described,  where  there  is  an  internal  communication,  but  the 
parts  are  occupied  by  several,  under  different  titles."]  Although  in  the  case  of  lodgers 
and  inmates  who  hold  under  one  general  occupier,  the  whole  of  the  house  continues 
to  be  his  dwelling-house,  if  there  be  an  internal  communication,  and  the  parties  have 
a  common  entrance,  vide  infra,  yet  it  is  otherwise  where  several  parts  of  a  building 
are  let  under  distinct  leases.  The  owner  of  a  dwelling-house  and  warehou.se  under 
the  same  roof,  and  communicating  internally,  let  the  house  to  A.  (who  lived  there), 
and  the  warehouse  to  A.  and  B.,  who  were  partners.  The  communication  between 
the  house  and  warehouse  was  constantly  used  by  A.  The  offence  was  committed  in 
the  warehouse,  which  was  laid  to  be  the  dwelling-house  of  A.  On  a  case  reserved, 
the  judges  were  of  opinion  that  this  was  wrong,  A.  holding  the  house  in  which  he 
lived  under  a  demise  to  himself  alone,  and  the  warehouse  under  a  distinct  demise  to 
himself  and  B.    R.  v.  Jenkins,  Russ.  &  Ry.  244. 

Occupation,  how  to  be  described. — lodgersJ]  Where  separate  apartments  were  let 
in  a  dwelling-house  to  lodgers,  it  seems  formerly  to  have  been  doubted  whether  they 
might  not  in  all  cases  be  described  as  the  mansion-house  of  the  lodgers.  2  East,  P. 
C.  505 ;  Hawk.  P.  C.  b.  1,  c.  38,  ss.  13,  14.  But  the  rule  is  now  taken  to  be  ac- 
cording to  the  opinion  of  Kelynge  (p.  84),  that  if  the  owner,  who  lots  out  apartments 
in  his  house  to  other  persons,  sleeps  under  the  same  roof,  and  has  but  one  outer  door 
common  to  himself  and  his  lodgers,  such  lodgers  are  only  inmates,  and  all  their  apart- 
ments are  parcel  of  the  dwelling-house  of  the  owner.  But  if  the  owner  do  not  lodge 
in  the  same  house,  or  if  he  and  his  lodgers  enter  by  different  outer  doors,  the  apart- 
ments so  let  are  the  mansion,  for  the  time  being,  of  each  lodger  respectively.  And 
accordingly  it  was  so  ruled  by  Holt,  C.  J.,  at  the  Old  Bailey,  in  1701,  although  in 
that  case  the  rooms  were  let  for  a  year,  under  a  rent,  and  Tanner,  an  ancient  clerk 
in  court,  said  that  this  was  the  oonstant'course  and  practice.  2  East,  P.  C.  505 ;  1 
Leach,  90  (n).  Where  one  of  two  partners  is  the  lessee  of  a  shop  and  house,  and 
[*337]  the  *other  partner  occupies  a  room  in  the  house,  he  is  only  regarded  as  a 
lodger.  Morland  and  Gutteridge  were  partners;  Morland  was  the  lessee  of  the  whole 
premises,  and  paid  all  the  rent  and  taxes  for  the  same.  Gutteridge  had  an  apartment 
in  the  house,  and  allowed  Blorland  a  certain  sum  for  board  and  lodging,  and  also  a 
certain  proportion  of  the  rent  and  taxes  for  the  shop  and  warehouses.  The  burglary 
was  committed  in  the  shop,  which  was  held  to  be  the  dwelling-house  of  Morland,  and 
the  judges  held  the  description  right.  R.  v.  Parmenter,  1  Leach,  537  («).  In  the 
following  cases  the  apartments  of  the  lodger  were  held  to  be  his  dwelling-house:  The 
owner  let  the  whole  of  a  house  to  different  lodgers.  The  prosecutor  rented  the  first 
floor,  a  shop  acd  a  parlor  on  the  ground-floor,  and  a  cellar  underneath  the  shop,  at, 
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12?.  lOs.  a  year.  The  owner  took  back  the  cellar  to  keep  lumber  in,  for  which  he 
allowed  a  rebate  of  40s.  a  year.  The  entrance  was  into  a  passage,  by  a  door  from  the 
street,  and  on  the  side  of  the  passage  one  door  opened  into  the  shop,  and  another  into 
the  parlor,  and  beyond  the  parlor  was  the  staircase,  which  led  to  the  upper  apart- 
ments. The  shop  and  parlor  doors  were  broken  open,  and  the  judges  determined 
that  these  rooms  were  properly  laid  to  be  the  dwelling-house  of  the  lodger,  for  it 
could  not  be  called  the  mansion  of  the  owner,  as  he  did  not  inhabit  any  part  of  it, 
but  only  rented  the  cellar  for  the  purpose  before  mentioned.  R.  v.  Rogers,  1  Leach, 
89,  428 ;  2  East,  P.  C.  506,  507 ;  Hawk.  P.  C.  b.  1,  c.  38,  s.  29. 

The  house  in  which  the  offence  was  committed  belonged  to  one  Nash,  who  did  not 
live  in  any  part  of  it  himself,  but  let  the  whole  of  it  out,  in  separate  lodgings,  from 
week  to  week.  John  Jordan,  the  prosecutor,  had  two  rooms,  viz.,  a  sleeping-room 
and  a  workshop  in  the  garret,  which  he  rented  by  the  week  as  tenant-at-will  to  Nash. 
The  workshop  was  broken  and  entered  by  the  prisoner.  Ten  judges,  on  a  case  re- 
served, were  unanimously  of  opinion  that  as  Nash,  the  owner  of  the  house,  did  not 
inhabit  any  part  of  it,  the  indictment  properly  charged  it  to  be  the  dwelling-house  of 
Jordan.  R.  v.  Carrell,  1  Leach,  '237,  429  j  2  East,  P.  C.  506.  The  prisoner  was  in- 
dicted under  the  3  &  4  Wm.  &  M.  c.  9,  s.  1,  for  breaking  and  entering  a  dwelling- 
house  and  stealing  therein.  The  house  was  let  out  to  three  families,  who  occupied 
the  whole.  There  was  only  one  outer  door,  common  to  all  the  inmates.  J.  L.  (whose 
dwelling-house  it  was  laid  to  be)  rented  a  parlor  on  the  ground-floor  and  a  single 
room  up  one  pair  of  stairs,  where  he  slept.  The  judges  were  of  opinion  that  the 
indictment  rightly  charged  the  room  to  be  the  dwelling-house  of  J.  L.  R.  v.  Trap- 
shaw,  1  Leach,  427 ;  2  East,  P.  C.  506,  780. 

It  follows,  from  the  principle  of  the  above  cases,  that  if  a  man  lets  out  part  of  his 
house  to  lodgers,  and  continues  to  inhabit  the  rest  himself,  if  he  breaks  open  the 
apartment  of  a  lodger  and  steals  his  goods,  it  is  felony  only,  and  not  a  burglary ;  for 
it  cannot  be  burglary  to  break  open  his  own  house.  2  East,  P.  C.  506;  Kel.  84. 

Occupation,  how  to  he  described — hy  wife  or  family. '\  The  actual  occupation  of 
the  premises  by  any  part  of  the  prosecutor's  domestic  family  will  be  evidence  of  its 
being  his  dwelling-house.  The  wife  of  the  prosecutor  had,  for  many  years,  lived 
separate  from  her  husband.  When  she  was  about  to  take  the  house  in  which  the 
offence  was  afterwards  committed,  the  lease  was  prepared  in  her  husband's  name ; 
*but  he  refused  to  execute  it,  saying,  he  would  have  nothing  to  do  with  it;  [*338] 
in  consequence  of  which,  she  agreed  with  the  landlord  herself,  and  constantly  paid 
the  rent  herself.  Upon  an  indictment  for  breaking  open  the  house,  it  was  held  to  be 
well  laid  to  be  the  dwelling-house  of  the  husband.  R.  v.  Farre,  Kel.  43,  44,  45.  In 
a  similar  case,  where  there  was  the  additional  fact  that  the  wife  had  a  separate  prop- 
erty vested  in  trustees,  the  judges  were  clear  that  the  house  was  properly  laid  to  be 
the  dwelling-house  of  the  husband.  It  was  the  dwelling-house  of  some  one.  It  was 
not  the  wife's,  because,  at  law,  she  could  have  no  property;  it  was  not  the  trustees', 
because  they  had  nothing  to  do  with  it;  it  could  then  only  be  the  husband's.  R.  v. 
French,  Russ.  &  Ry.  491.  So  where  the  owner  of  a  house,  who  had  never  lived  in 
it,  permitted  his  wife,  on  their  separation,  to  reside  there,  and  the  wife  lived  there  in 
adultery  with  another  man,  who  paid  the  expenses  of  housekeeping,  but  neither  rent 
nor  taxes,  this  was  held  by  the  judges  to  be  properly  described  as  the  dwelling-house 
of  the  husband.  R.  v.  Wilford,  Russ.  &  Ry.  517 ;  and  see  R.  v.  Smyth,  5  C.  &  P. 
203  :  24  E.  C.  L.  R.  Where  a  prisoner  was  indicted  for  breaking  into  the  house  of 
Elizabeth  A.,  and  it  appeared  that  her  husband  had  been  convicted  of  felony,  and 
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was  in  prison  under  his  sentence  when  the  house  was  broken  into,  it  was  held,  on  a 
case  reserved,  that  the  house  was  improperly  described,  although  the  wife  continued 
in  possession  of  it.  K.  v.  Whitehead,  9  C.  &  P.  429  :  38  E.  C.  L.  R.  But  if  a  case 
should  arise  in  which  the  law  would  adjudge  the  separate  property  of  the  mansion  to 
be  in  the  wife,  she  having  also  the  exclusive  possession,  it  should  seem  that  in  such 
case  the  burglary  would  properly  be  laid  to  be  committed  in  her  mansion-house,  and 
not  in  that  of  her  husband.  2  East,  P.  C.  c.  15,  s.  16;  1  Russ.  by  Grea.  808. 

Occupation,  how  to  he  deacrihed — hy  clerks  and  agents  in  public  offices,  companies, 
<f-c.J  An  agent  or  clerk  employed  in  a  public  office,  or  by  persons  in  trade,  is  in  law 
the  servant  of  those  parties,  and  if  he  be  suffered  to  reside  upon  the  premises,  which 
belong  to  the  government,  or  to  the  individuals  employing  him,  the  premises  cannot 
be  described  as  his  dwelling-house.  Three  persons  were  indicted  for  breaking  into 
the  lodgings  of  Sir  Henry  Hungate,  at  Whitehall,  and  the  judges  were  of  opinioil 
that  it  should  have  been  laid  to  be  the  king's  mansion-house  at  Whitehall;  R.  v. 
AVilliams,  1  Hale,  P.  C.  522,  527.  The  prisoner  was  indicted  for  breaking  into  a 
chamber  in  Somerset  House,  and  the  apartment  was  laid  to  be  the  mansion-house  of 
the  person  who  lodged  there;  but  it  was  held  bad,  because  the  whole  house  belonged 
to  the  queen-mother.  R.  v.  Burgess,  Kel.  27.  The  prisoner  was  indicted  under  the 
12  Anne,  o.  7,  for  stealing  a  gold  watch  in  the  dwelling-house  of  W.  H.  Bunbury, 
Esq.  The  house  was  the  invalid  office  at  Chelsea,  an  office  under  government.  The 
ground-floor  was  used  by  the  paymaster-general,  for  the  purpose  of  conducting  the 
business  relating  to  the  office.  Mr.  Bunbury  occupied  the  whole  of  the  upper  part 
of  it;  but  the  rent  and  taxes  of  the  whole  were  paid  by  the  government.  The  court 
(at  the  Old  Bailey)  held,  that  it  was  not  the  dwelling-house  of  Mr.  Bunbury.  R.  v. 
Peyton,  1  Leach,  324  ;  2  East,  P.  C.  501.  The  prisoner  was  indicted  for  burglary 
in  the  mansion-house  of  Samuel  Story.  It  appeared  that  the  house  belonged  to  the 
African  Company,  and  that  Story  was  an  officer  of  the  company,  and  had  separate 
[*339]  apartments,  *and  lodged  and  inhabited  there ;  but  Holt,  C.  J.,  Tracy,  J.,  and 
Bury,  B.,  held  this  to  be  the  mansion-house  of  the  company,  for  though  an  aggregate 
corporation  cannot  be  said  to  inhabit  anywhere,  yet  they  may  have  a  mansion-house 
for  the  habitation  of  their  servants.  R.  v.  Hawkins,  2  East,  P.  C.  501;  Foster,  38. 
So  it  was  held  with  regard  to  the  dwelling-house  of  the  East  India  Company,  inhab- 
ited by  their  servants.  R.  v.  Picket,  2  East,  P.  C.  501.  The  prisoner  was  indicted 
for  breaking  and  entering  the  house  of  the  master,  fellows,  and  scholars  of  Benne't 
College,  Cambridge.  The  fact  was,  he  broke  into  the  buttery  of  the  college,  and 
there  stole  some  money,  and  it  was  agreed  by  all  the  judges  to  be  burglary.  R.  v. 
Maynard,  2  East,  P.  C.  501.  The  governor  of  the  Birmingham  workhouse  was  ap- 
pointed under  contract  for  seven  years,  and  had  the  chief  part  of  the  house  for  his 
own  occupation;  but  the  guardians  and  overseers  who  appointed  him,  reserved  to 
themselves  the  use  of  one  room  for  an  office,  and  of  three  others  for  store-rooms.  The 
governor  was  assessed  for  the  house,  with  the  exception  of  these  rooms.  The  office 
being  broken  open,  it  was  laid  to  be  the  dwelling-house  of  the  governor;  but  upon  a 
case  reserved,  the  judges  held  the  description  wrong.  R.  v.  Wilton,  Russ.  &  Ry. 
115.  So  a  club-house  is  wrongfully  described  as  the  dwelling-house  of  the  house- 
steward,  who  sleeps  in  the  club-house,  and  has  the  charge  of  and  is  responsible  for 
the  plate  in  it.  R.  v.  Ashley,  1  C.  &  K.  198 :  47  E.  C.  L.  R. 

The  following  case  appears  to  be  at  variance  with  previous  authorities,  and  it  may 
be  doubted  whether  it  is  to  be  considered  as  law :  The  prosecutor,  Sylvester,  kepta 
blanket  warehouse  in  Goswell  Street,  and  resided  with  his  family  in  the  house  over 
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the  warehouse,  which  was  on  the  ground-floor,  and  consisted  of  four  rooms,  the  second 
of  which  was  the  room  broken  open.  There  was  an  internal  door  between  the  warehouse 
and  the  dwelling-house.  The  blankets  were  the  property  of  a  company  of  blanket 
manufacturers  at  Witney,  in  Oxfordshire,  none  of  whom  ever  slept  in  the  house. 
The  whole  rent,  both  of  the  dwelling-house  and  warehouse,  was  paid  by  the  com- 
pany, to  whom  Sylvester  acted  as  servant  or  agent,  and  received  a  consideration  for 
his  services  from  them,  part  of  which  consideration,  he  said,  was  his  being  permitted 
to  live  in  the  house  rent  free.  The  lease  of  the  premises  was  in  the  company.  The 
court  (Graham,  B  ,  and  Grose,  J.)  were  clearly  of  opinion,  that  it  was  rightly  charged 
to  be  the  dwelling-house  of  Sylvester;  for  though  the  lease  of  the  house  was  held, 
and  the  whole  rent  reserved  paid  by  the  company  in  the  country,  yet,  as  they  had 
never  used  it  in  any  way  as  their  habitation,  it  would  be  doing  an  equal  violence  to 
language  and  to  common  sense  to  consider  it  as  their  dwelling-house,  especially  as  it 
was  evident  that  the  only  purpose  in  holding  it  was  to  furnish  a  dwelling  to  their 
agent,  and  warerooms  for  the  commodities  therein  deposited.  It  was  the  means  by 
which  they  in  part  remunerated  Sylvester  for  his  agency,  and  was  precisely  the  same 
thing  as  if  they  had  paid  him  as  much  more  as  the  rent  would  amount  to,  and  he 
had  paid  the  rent.  The  bargain,  however,  the  court  observed,  took  another  shape. 
The  company  preferred  paying  the  rent  of  the  whole  premises,  and  giving  their  agent 
and  his  family  a  dwelling  therein  toward  the  salary  which  he  was  to  receive  from 
them.  It  was,  therefore,  essentially  and  truly,  the  dwelling  of  the  person  who  occu- 
pied it.  The  punishment  of  burglary  was  intended  to  protect  the  actual  occupant 
from  the  terror  of  disturbance  duringthe  hours  of  darkness  and  repose  ;  *but  [*340] 
it  would  be  absurd  to  suppose  that  the  terror,  which  is  of  the  essence  of  this  crime, 
could,  from  the  breaking  and  entering  in  this  case,  have  produced  an  effect  at  Wit- 
ney. R.  V.  Margett,  2  Leach,  930.  It  has  been  observed,  that  the  accuracy  of  the 
reason  given  in  the  above  judgment  with  regard  to  protecting  the  actual  occupant, 
may,  perhaps,  be  questionable.  The  punishment  of  burglary  will  attach  equally,  and 
the  actual  occupant  will  not  be  less  protected,  though  the  offence  should  be  laid  in 
the  indictment  as  committed  in  the  dwelling-house  of  the  real  owner.  And  with 
respect  to  the  terror  in  this  case  not  having  affected  the  company  at  Witney,  the 
same  might  have  been  said  of  the  terror  to  the  East  India  Company  or  the  African 
Company,  in  the  cases  of  burglary  in  their  houses.  In  the  course  of  this  case,  Mr. 
Justice  Grose  inquired  if  there  had  not  been  a  prosecution  at  the  Old  Bailey  for  a . 
burglary  in  some  of  the  halls  of  the  city  of  London,  in  which  it  was  clear  that  no 
part  of  the  corporation  resided,  but  in  which  the  clerks  of  the  company  generally 
lived;  and  Mr.  Knapp  informed  the  court  that  his  father  was  clerk  to  the  Haber- 
dashers' Company,  and  resided  in  the  hall,  which  was  broken  open,  and  in  that  case 
the  court  held  it  to  be  his  father's  house.  2  Leach,  931  (ra).  The  case  of  R.  v. 
Margett,  however,  appears  to  be  supported  by  a  more  recent  decision.  The  prose- 
cutor was  secretary  to  the  Norwich  Union  Insurance  Company,  and  lived  with  his 
family  in  the  house  used  as  the  office  of  the  company,  who  paid  the  rent  and  taxes. 
The  burglary  was  in  breaking  into  a  room  used  for  the  business  of  the  company. 
The  recorder,  on  the  authority  of  R.  v.  Margett,  and  the  case  of  the  clerk  of  the 
Haberdashers'  Company  there  mentioned,  thought  the  indictment  correct,  but  reserved 
the  point  for  the  judges,  who  were  of  opinion  that  the  house  was  rightly  described 
as  the  prosecutor's,  since  he,  his  family,  and  servants  were  the  only  persons  who 
dwelt  there;  and  they  only  were  liable  to  be  disturbed  by  a  burglary.  Though  their 
lordships  would  not  say  that  it  might  not  have  been  described  as  the  company's 
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house,  they  thought  it  might,  with  equal  propriety,  be  described  as  the  prosecutor's. 
K.  V.  Witt,  1  Moody,  C.  C.  218. 

Occupation,  how  to  he  described — by  servants  occupying  as  such."]  Where  a  ser- 
vant occupies  a  dwelling-house,  or  apartments  therein,  as  a  servant,  his  occupation  is 
that  of  his  master,  and  the  house  is  the  dwelling-house  of  the  latter.  But  it  is  other- 
wise, where  the  servant  occupies  suojure  as  tenant.  Thus,  apartments  in  the  king's 
palaces,  or  in  the  houses  of  noblemen,  for  their  stewards  and  chief  servants,  can  only 
be  described  as  the  dwelling-house  of  the  king  or  noblemen.  Kel.  27 ;  1  Hale,  P.  C. 
522,  527.  Graydon,  a  farmer,  had  a  dwelling-house  and  cottage  under  the  same 
roof,  but  they  were  not  inclosed  by  any  wall  or  court-yard,  and  had  no  internal  com- 
munication. Trumbull,  a  servant  of  Graydon,  and  his  family,  resided  in  the  cottage 
by  agreement  with  Graydon  when  he  entered  his  service.  He  paid  no  rent,  but  an 
abatement  was  made  in  his  wages  on  account  of  the  cottage.  The  judges  (Buller, 
J.,  dub.')  held,  that  this  was  no  more  than  a  license  to  Trumbull  to  lodge  in  the  cot- 
tage, and  did  not  make  it  his  dwelling-house.  K.  v.  Brown,  East,  2  P.  C.  501. 

The  prosecutors  were  partners  as  bankers,  and  also  as  brewers,  and  were  the  owners 
of  the  house  in  question,  used  in  both  concerns.  There  were  three  rooms  with  only 
one  entrance  by  a  door  from  the  street.  No  one  slept  in  these  rooms.  The  upper 
[*341]  rooms  of  the  house  *were  inhabited  by  John  Stevenson,  the  cooper  employed 
in  the  brewing  concern.  He  was  paid  half  a  guinea  a  week,  and  permitted  to  have 
these  rooms  for  the  use  of  himself  and  family.  There  was  a  separate  entrance  from 
the  street  to  these  rooms.  There  was  no  communication  between  the  upper  and  lower 
floor,  except  by  a  trap-door  (the  key  of  which  was  left  with  Stevenson)  and  ladder, 
not  locked  or  fastened,  and  not  used.  Stevenson  was  assessed  to  the  window-tax 
for  his  part  of  the  premises,  but  the  tax  was  paid  by  his  masters.  It  being  objected, 
that  the  place  where  the  burglary  was  committed  was  not  the  dwelling-house  of  the 
prosecutors,  the  point  was  reserved,  when  eight  of  the  judges  thought  that  Stevenson 
was  not  a  tenant,  but  inhabited  only  in  the  course  of  his  service.  Pour  of  the  judges 
were  of  a  contrary  opinion.  Lord  EUenborough,  C.  J.,  said:  "Stevenson  certainly 
could  not  have  maintained  trespass  against  his  employers  if  they  had  entered  these 
rooms  without  his  consent.  Does  a  gentleman,  who  assigns  to  his  coachman  the 
rooms  over  his  stables,  thereby  make  him  a  tenant  ?  The  act  of  the  assessors,  whether 
right  or  wrong  in  assessing  Stevenson  for  the  windows  of  the  upper  rooms,  can 
make  no  difference ;  nor  is  it  material  which  of  the  two  trades  the  prosecutors  car- 
ried on;  Stevenson  was  servant,  for  the  property  in  both  partnerships  belonged  to 
the  same  persons.  As  to  the  severance,  the  key  of  the  trap-door  was  left  with  Ste- 
venson, and  the  door  was  never  fastened,  and  it  can  make  no  difiFerence  whether  the 
communication  between  the  upper  and  lower  rooms  was  through  a  trap-door  or  by  a 
common  staircase."  R.  v.  Stockton  and  Edwards,  2  Leach,  1015;  2  Taunt.  339;  S. 
C.  under  the  name  of  B,.  v.  Stock  and  another,  1  Buss.  &  By.  185.  See  1  Buss,  by 
Grea.  809  ;  R.  v.  Plannagan,  Buss.  &  By.  187,  infra. 

In  order  to  render  the  occupation  of  a  servant  the  occupation  of  the  master,  it 
must  appear  that  the  servant  is,  properly  speaking,  such,  and  not  merely  a  person  put 
into  the  house  for  the  purpose  of  protecting  it.  The  prosecutor  left  the  dwelling- 
house,  keeping  it  only  as  a  warehouse  and  workshop,  without  any  intention  of  again 
residing  in  it.  In  consequence  of  bis  thinking  it  not  prudent  to  leave  the  house 
without  some  one  in  it,  two  women,  employed  by  him  as  workwomen  in  his  business, 
and  not  as  domestic  servants,  slept  there  to  take  care  of  the  house,  but  did  not  take 
their  meals  there  or  use  the  house  for  any  other  purpose  than  that  of  sleeping  there. 
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Upon  an  indictment  for.stealing  goods  to  the  amount  of  more  than  40s.,  in  the 
dwelling-house  of  the  prosecutor,  the  judges  held,  that  this  could  not  be  considered 
his  dwelling-house.  K.  v.  Flannagan,  Russ.  &  Ry.  187.  It  i.s  difficult  to  distinguish 
this  case  from  that  of  R.  v.  Stockton,  2  Leach,  1015,  supra,  which  received  an  oppo- 
site decision.  Still,  though  the  object  of  the  owner  of  the  house  in  putting  in  his 
servants  be  to  protect  his  property  only,  yet  if  they  live  there,  their  occupation  will 
be  deemed  his  occupation,  and  the  house  may  be  described  as  his  dwelling-house. 
The  shop  broken  open  was  part  of  a  dwelling-house  which  the  prosecutor  had  inhab- 
ited. He  had  left  the  dwelling-house  and  never  meant  to  live  in  it  again,  but  re- 
tai?ied  the  shop  and  let  the  other  rooms  to  lodgers ;  after  some  time  he  put  a  servant 
and  his  family  into  two  of  the  rooms,  lest  the  place  should  be  robbed,  and  they  lived 
there.  Upon  a  case  reserved,  the  judges  thought,  that  putting  in  a  servant  and  his 
family  to  live,  was  very  different  from  putting  them  in  merely  to  sleep,  and  that  this 
was  still  to  be  deemed  the  prosecutor's  house.  R.  v.  Gibbon,  1  Russ.  by  *Grea.  [*342] 
806.  J.  B.  worked  for  one  W.,  who  did  carpenter's  work  for  a  public  company,  and 
had  put  J.  B.  into  the  house  in  question  to  take  care  of  it  and  of  some  mills  adjoin- 
ing, J.  B.  receiving  no  more  wages  after  than  before  he  went  to  live  in  the  house ; 
it  was  held  that  the  house  was  not  rightly  described  as  the  house  of  J.  B.  R.  v. 
Rawlins,  7  C.  &  P.  150 :  32  E.  C.  L.  R.  See  R.  v.  Ashley,  1  C.  &  K.  198  :  47  P]. 
C.  L.  R.,  ante,  p.  339. 

Occuipation,  how  to  he  described — l)y  servants — as  tenants.'\  Where  a  servant 
occupies  part  of  the  premises  belonging  to  his  master,  not  as  in  the  cases  above  men- 
tioned, ante,  p.  340,  in  the  capacity  of  servant,  but  in  the  character  of  tenant,  the 
premises  must  be  described  as  his  dwelling-house.  G-reaves  &  Co.  had  a  house  and 
building  where  they  carried  on  their  trade.  Mottran,  their  warehouseman,  lived 
with  his  family  in  the  houses  and  paid  11^.  per  annum  for  rent  and  coals  (the  house 
alone  being  worth  20^.  per  annum).  Greaves  &  Co.  paid  the  rent  and  taxes.  The 
judges  were  of  opinion  that  this  could  not  be  said  to  be  the  dwelling-house  of  Greaves 
&  Co.  They  thought  that  as  Mottran  stood  in  the  character  of  tenant  (for  Greaves 
&  Co.  might  have  distrained  upon  him  for  his  rent,  and  could  not  arbitrarily  have 
removed  him),  Mottran's  occupation  could  not  be  deemed  their  occupation.  R.  v. 
Jarvis,  1  Moody,  C.  C.  7. 

Nor  is  it  necessary,  in  order  to  invest  the  servant  with  the  character  of  tenant,  that 
he  should  pay  a  rent,  if,  from  other  circumstances  of  the  case,  it  appears  that  he 
holds  as  tenant.  The  profsecutor  (Gent),  a  collier,  resided  in  a  cottage  built  by  the 
owner  of  the  colliery  for  whom  he  worked.  He  received  15s.  a  we^  as  wages,  besides 
the  cottage,  which  was  free  of  rent  and  taxes.  The  prisoner  being  indicted  for 
burglary  in  the  dwelling-house  of  the  prosecutor,  Holroyd,  J.,  was  of  opinion,  that 
though  the  occupation  and  enjoyment  of  the  cottage  were  obtained  by  reason  of  Gent 
being  the  servant  of  the  owner,  and  coextensive  only  with  the  hiring,  yet  that  his 
inhabiting  the  cottage  was  not,  as  in  the  cases  referred  to  (2  East,  P.  C.  500),  cor- 
rectly speaking,  merely  as  the  servant  of  the  owner,  nor  was  it  either  as  to  the  whole 
or  any  part  of  the  cottage,  as  his  (the  owner's)  occupation,  or  for  his  use  or  business, 
or  that  of  the  colliery,  but  wholly  for  the  use  and  benefit  of  Gent  himself  and  his 
family,  in  like  manner  as  if  he  had  been  paid  the  rent  and  taxes ;  and  though  the 
servant's  occupation  might  in  law,  at  the  master's  election,  be  considered  as  the  occu- 
pation of  the  master  and  not  of  the  servant,  yet  with  regard  to  third  persons  it  might 
be  considered  either  as  the  occupation  of  the  master  or  servant.  The  point  was, 
however,  reserved  for  the  opinion  of  the  judges,  who  held  that  the  cottage  might  be 
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described  as  the  dwelling  house  of  G-ent.  R.  v.  Jobliag,  Russ.  &  Ry.  525.     A  toll- 
house was  occupied  by  a  person  employed  by  the  lessee  of  the  tolls  at  weekly  wages 
as  collector,  and  as  such  he  had  the  privilege  of  living  in  the  toll-house.     The  judges 
were  unanimously  of  opinion,  that  the  toll-house  was  rightly  described  as  his  dwell- 
ing-house; for  he  had  the  exclusive  possession  of  it,  and  it  was  unconnected  with 
any  premises  of  the  lessee,  who  did  not  appear  to  have  any  interest  in  it.  R.  v.  Cam- 
field,  1  Moody,  C.  C.  43.     So  where  a  person  who  has  been  servant  remains,  on  the 
tenant's  quitting,  upon  the  premises,  not  in  the  capacity  of  servant,  they  may  be  de- 
[*343]  scribed  as  his  dwelling-house.     Lord  Spencer  let  a  house  to  *Mr.  Stephens, 
who  underlet  it.     The  sub-lessee  failed,  and  quitted,  and  no  one  remained  in  the 
house  but  Ann  Pemberton,  who  had  been  servant  to  the  sub-lessee.     Stephens  paid 
her  15s.  a  week  till  he  died,  when  she  received  no  payment,  but  continued  in  the 
house.     At  Michaelmas  it  was  given  up  to  Lord  Spencer,  but  Ann  Pemberton  was 
permitted  by  the  steward  to  remain  in  it.    Bayley,  J.,  thought  Ann  Pemberton  might 
be  considered  tenant  at  will,  but  reserved  the  point  for  the  opinion  of  the  judges, 
who  held  that  the  house  was  rightly  laid  in  the  indictment  as  the  dwelling-house  of 
Ann  Pemberton,  as  she  was  there,  not  as  a  servant,  but  as  a  tenant  at  will.  R.  v. 
Collet,  Russ.  &  Ry.  498.     Where  a  gardener  lived  in  a  house  of  his  master,  quite 
separate  from  the  dwelling-house  of  the  latter,  and  had  the  entire  control  of  the 
house  he  lived  in  and  kept  the  key,  it  was  held  that  it  might  be  laid  either  as  his  or 
as  his  master's  house.  R.  v.  Reesj  7  C.  &  P.  568  :  32  B.  C.  L.  R. 

Occupation,  how  to  be  described — bi/  guests,  cfcc]  If  several  persons  dwell  in  one 
house,  as  guests  or  otherwise,  having  no  fixed  or  certain  interest  in  any  part  of  the 
house,  and  a  burglary  be  committed  in  any  of  their  apartments,  it  seems  clear  that 
the  indictment  ought  to  lay  the  offence  in  the  mansion-house  of  the  proprietor. 
Hawk.  P.  C.  b.  1,  c.  38,  s.  26.  Therefore,  where  the  chamber  of  a  guest  at  an  inn 
is  broken  open,  it  shall  be  laid  to  be  the  mansion-house  of  the  innkeeper,  because 
the  guest  has  only  the  use  of  it,  and  not  any  certain  interest.  1  Hale,  P.  C.  557.  It 
has  been  said  that  if  the  host  of  an  inn  break  the  chamber  of  his  guest  in  the  night 
to  rob,  this  is  burglary.  Dalton,  c.  151,  s.  4.  But  it  has  been  observed  that  this  , 
may  be  justly  questioned;  for  that  there  seems  no  distinction  between  that  case  and 
the  case  of  an  owner  residing  in  the  same  house,  breaking  the  chamber  of  an  inmate 
having  the  same  outer  door  as  himself,  which  Kelynge  says  cannot  be  burglary.  Kel. 
84;  2  Blast,  P.  C.  582.  It  is  said  by  Lord  Hale,  that  if  A.  be  a  lodger  in  an  inn, 
and  in  the  night  opens  his  chamber-door,  steals  goods  in  the  houje,  and  goes  away, 
it  may  be  a  questifti  whether  this  be  burglary  ;  "  and,"  he  continues,  "  it  seems  not, 
because  he  had  a  special  interest  in  his  chamber,  and  so  the  opening  of  his  own  door 
was  no  breaking  of  the  innkeeper's  house;  but  if  he  had  opened  the  chamber  of  B., 
a  lodger  in  the  inn,  to  steal  his  goods,  it  had  been  burglary."  1  Hale,  P.  C.  554. 
It  has  been  observed  that  the  reasoning  in  the  following  case  is  opposed  to  the  dis- 
tinction taken  by  Lord  Hale,  and  that  the  case  of  a  guest  at  an  inn  breaking  his  own 
door  to  steal  goods  in  the  night,  falls  under  the  same  consideration  as  a  servant  under 
like  circumstances.  2  East,  P.  C.  503.  The  prosecutor,  a  Jew  peddler,  came  to  the 
house  of  one  Lewis,  a  publican,  to  stay  all  night,  and  fastened  the  door  of  his  cham- 
ber. The  prisoner  pretended  to  Lewis  that  the  prosecutor  had  stolen  his  goods,  and 
under  this  pretence,  with  the  assistance  of  Lewis  and  others,  forced  the  chamber- 
door  open,  and  stole  the  prosecutor's  goods ;  Adams,  B.,  doubted  whether  the  cham- 
ber could  be  properly  called  the  dwelling-house  of  the  prosecutor,  being  really  a  part 
of  the  dwelling  house  of  the  innkeeper.     Upon  a  case  reserved,  the  judges  all  thought 
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that  though  the  prosecutor  had  for  that  night  a  special  interest  in  the  bedchamber, 
yet  it  was  merely  for  a  particular  purpose,  viz.,  to  sleep  there  that  night  as  travelling 
guest,  and  not  as  a  regular  lodger ;  that  he  had  no  certain  and  permanent  interest 
in  the  room  itself;  but  both  the  property  and  *possession  of  the  room  re-  [*344] 
mained  in  the  landlord,  who  would  be  answerable  civiliter  for  any  goods  of  his  guest 
that  were  stolen  in  the  room,  even  for  the  goods  now  in  question,  which  he  could  not 
be,  unless  that  room  were  deemed  to  be  in  his  possession ;  and  that  the  landlord 
might  go  into  the  room  when  he  pleased  and  would  not  be  a  trespasser  to  his  guest. 
K.  V.  Prosser,  2  East,  P.  C.  562. 

Occupation,  how  to  be  described — ■partners.']  Where  one  of  several  partners  is  the 
lessee  of  the  premises  where  the  business  is  carried  on,  and  another  partner  occupies 
an  apartment  there,  and  pays  for  his  board  and  lodging  the  latter,  as  already  stated, 
will  be  considered  as  a  lodger  only.  E.  v.  Parmenter,  1  Leach,  537  (n);  ante,  p.  337. 
But  where  the  house  is  the  joint  property  of  the  firm,  and  one  of  the  partners,  and 
the  persons  employed  in  the  trade,  live  there,  it  is  properly  described  as  the  dwelling- 
house  of  the  firm.  R.  v.  Athea,  1  Moody,  C.  C.  329. 

Proof  of  the  parish — the  local  description.]  If  it  be  not  expre.=sly  stated  where 
the  dwelling-house  is  situated,  it  is  taken  to  be  situated  at  the  place  named  in  the 
indictment  by  way  of  special  venue.  14  &  15  Vict.  c.  100,  s.  25,  supra,  p.  227. 
And  if  two  parishes  having  been  named,  the  house  is  stated  to  be  "  at  the  parish 
aforesaid,"  the  last  parish  shall  be  intended.  R.  v.  Richards,  1  Moo.  &  R.  177. 
Where  an  indictment  for  burglary  charged  that  the  prisoners,  "  late  of  Norton  juxta 
Kempsey  in  the  county  of  Worcester,"  "  at  Norton  juxta  Kempsey  aforesaid,  the 
dwelling-house  of  T.  Hooke,  there  situate,"  feloniously  did  break  and  enter,  &c., 
and  it  appeared  that  Norton  juxta  Kempsey  was  a  chapelry  and  perpetual  curacy;  it 
was  objected  that  the  indictment  ought  to  have  stated  Norton  juxta  Kempsey  to  be 
a  chapelry,  or  described  it  in  some  other  manner.  But  Patteson,  J.,  held,  that  R. 
V.  Napper,  1  Moo.  C.  C.  44,  was  a  sufficient  authority  to  show  that  this  indictment 
was  good.  There  it  was  held,  that  an  indictment  alleging  that  the  prisoner  at 
"Liverpool,"  did  break  and  enter  a  dwelling-house  "there  situate,"  was  good;  and 
there  was  no  reason  why  an  indictment  alleging  a  burglary  at  "  Norton  juxta  Kemp- 
sey" was  not  also  good,  it  being  proved  that  there  was  such  a  district.  R.  v.  Brookes, 
and  others,  1  Russ.  by  Grea.,  Addenda,  xvi;  S.  C.  Car.  &  M.  544:  41  B.  C.  L.  R. 
A  variance  between  the  description  in  the  indictment  and  the  evidence  is  amendable, 
under  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  192. 

Proof  of  the  offence  having  been  committed  in  the  night-time.]  With  regard  to 
what  shall  be  esteemed  night,  it  is  said  by  Lord  Hale  to  have  been  anciently  held, 
that  after  sunset,  though  daylight  be  not  quite  gone,  or  before  sun-rising,  is  noctanter, 
to  make  a  burglary  (Dalt.  c.  99  ;  Cromp.  22,  b.) ;  but  he  adds,  that  the  better 
opinion  has  been,- that  if  the  sun  be  set,  yet  if  the  countenance  of  a  party  can  be  rea- 
sonably discerned  by  the  light  of  the  sun,  or  crepuscidum,  it  is  not  night.  1  Hale,  P. 
C.  550;  3  Inst.  63.  This  rule,  however,  does  not  apply  to  moonlight,  otherwise 
many  burglaries  might  pass  unpunished  (1)  1   Hale,  551;  4  Bl.  Com.  224.     Now 

(1)  The  night-time  consists  of  the  period  from  the  termination  of  daylight  in  the  evening  to  the 
earliest  dawn  of  the  next  morning.  State  T.  Bancroft,  10  N.  Hamp.  105. 
An  indictment  fur  burglarj  may  be  supported  by  circumsLantial  evidence,  and  it  is  not  necessary 
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by  the  24  &  25  Vict.  c.  96,  s.  1,  "  for  the  purposes  of  this  act,  the  night  shall  be 
deemed  to  commence  at  nine  of  the  clock  in  the  evening  of  each  day,  and  to  conclude 
at  six  of  the  clock  in  the  morning  of  the  succeeding  day." 

[*345]  *The  prosecutor  must  prove  that  both  the  breaking  and  entering  took  place 
in  the  night-time,  but  it  is  not  necessary  that  both  should  have  taken  place  on  the 
same  night.  It  is  said  by  Lord  Hale,  that  if  thieves  break  a  hole  in  the  house  one 
night,  to  the  intent  to  enter  another  night  and  commit  a  felony.through  the  hole  they 
so  made  the  night  before,  this  seems  to  be  burglary;  for  the  breaking  and  entering 
were  both  noctanter,  though  not  the  same,  night,  and  it  shall  be  supposed  they  broke 
and  entered  the  night  they  entered,  for  the  breaking  makes*  not  the  burglary  till  the 
entry.  1  Hale,  P.  C.  551.  This  point  was  decided  in  the  following  case :  During 
the  night  of  Friday,  the  side-door  of  the  prosecutor's  house,  which  opened  into  a 
public  passage,  had  all  the  glass  taken  out  by  the  prisoner,  with  intent  to  enter,  and 
on  the  Sunday  night  the  prisoner  entered  through  the  hole  thus  made.  On  a  case 
reserved,  the  judges  were  of  opinion,  that  the  offence  amounted  to  a  burglary,  the 
breaking  and  entry  being  both  by  night.  And  although  a  day  elapsed  between  the 
breaking  and  entering,  yet  the  breaking  was  originally  with  intent  to  enter.  R.  v. 
Smith,  Russ.  &  Ry.  417.     See  also  R.  v.  Jordan,  ante,  p.  328. 

"  If  the  breaking  of  the  house,"  says  Lord  Hale,  "  were  done  in  the  daytime,  and 
the  entering  in  the  night,  or  the  breaking  in  the  night  and  the  entering  in  the  day,  that 
will  not  be  burglary ;  for  both  make  the  ofiFence,  and  both  must  be  noctanter.  1  Hale, 
P.  C.  551,  citing  Cromp,  33  a.  ex.  8  ed.  2."  Upon  this,  the  annotator  of  Lord  Hale 
observes,  that  "  the  case  cited  does  not  fully  prove  the  point  it  is  brought  for,  the 
resolution  being  only,  that  if  thieves  enter  in  the  night  at  a_hole  in  the  wall  which 
was  there  before,  it  is  no  burglary;  but  it  does  not  appear  who  made  the  hole."  1  Hale, 
P.  C  551  (n).  It  is  observed  by  Mr.  Serjeant  Russell,  that  it  is  elsewhere  given 
as  a  reason  by  Lord  Hale,  why  the  breaking  and  entering,  if  both  in  the  night,  need 
not  be  both  in  the  same  night,  that  it  shall  be  supposed  that  the  thieves  broke  and 
entered  in  the  night  when  they  entered;  for  that  the  breaking  makes  not  the  bur- 
glary till  the  entry;  and  the  learned  writer  adds,  that  "this  reasoning,  if  applied  to 
a  breaking  in  the  daytime,  and  an  entering  in  the  night,  would  seem  to  refer  the 
whole  transaction  to  the  entry,  and  make  such  breaking  and  entry  a  burglary."  1 
Russ.  by  Grea.  821;  and  see  2  East,  P.  C.  509.  It  would  seem,  however,  to  be 
carrying  the  presumption  much  further  than  in  the  case  put  by  Lord  Hale ;  and  it 
may  well  be  doubted  whether,  in  such  a  case,  the  offence  would  be  held  to  amount  to 
burglary. 

Proof  of  intent — to  commit  felony — felony  at  common  law,  or  by  statute."]  The 
prosecutor  must  prove  that  the  dwelling-house  was  broken  and  entered  with  intent  to 
commit  a  felony  therein.  Evidence  that  a  felony  was  actually  committed,  is  evidence 
that  the  house  was  broken  and  entered  with  intent  to  commit  that  offence.  1  Hale, 
P.  C.  560;  2  East,  P.  C.  513.  It  was  at  one  time  doubted,  whether  it  was  not  essen- 
tial that  the  felony  intended  to  be  committed  should  be  a  felony  at  common  law.  1  Hale, 
P.  C.  562;  Crompton,  32;  Dalt.  s.  151,  c.  5.  But  it  appears  to  be  now  settled, 
according  to  the  modern  authorities,  that  it  makes  no  difference  whether  the  offence 


to  show  that  the  entry  could  not  have  been  made  in  the  daytime.    State  v.  Bancroft,  10  N.  Hamp. 
105. 

It  having  been  proved  that  the  prisoner  was  seen  on  the  day  after  the  burglary,  for  which  he  was 
indicted,  under  very  suspicious  circumstances,  near  the  place  where  it  was  committed,  it  was  com- 
petent to  prove  that  the  implements  used  came  from  his  home.  The  People  v.  Lamed,  3  Selden,  445. 
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intended  be  felony  at  common  law  or  by  statute ;  and  tbe  reason  given  is,  that  when- 
ever a  statute  makes  an  offence  felony,  it  incidentally  gives  it  all  the  properties  of  a 
felony  at  common  law.  *Hawk.  P.  C.  b.  1,  c.  38,  s.  38 ;  R.  v.  Gray,  Str.  [*346] 
481 ;  4  Bl.  Com.  228 ;  2  East,  P.  C.  511 ;  1  Russ.  by  Grea.  824.  If  it  appear  that 
the  intent  of  the  party  in  breaking  and  entering  was  merely  to  commit  a  trespass,  it 
is  no  burglary^  as  where  the  prisoner  enters  with  intent  to  beat  some  person  in  the 
house,  even  though  killing  or  murder  may  be  the  consequence,  yet,  if  the  primary 
intention  was  not  to  kill,  it  is  still  not  burglary.  1  Hale,  P.  C.  561 ;  2  East,  P.  C. 
509.  Where  a  servant  embezzled  money  intrusted  to  his  care,  ten  guineas  of  which 
he  deposited  in  his  trunk,  and  quitted  his  master's  service,  but  afterwards  returned, 
broke  and  entered  the  house  in  the  night,  and  took  away  the  ten  guineas,  this  was 
adjudged  no  burglary,  for  he  did  not  enter  to  commit  a  felony,  but  a  trespass  only. 
Although  it  was  the  master's  money  in  right,  it  was  the  servant's  in  possession,  and 
the  original  act  was  no  felony.  E.  v.  Bingley,  Hawk.  P.  C.  b.  1,  c.  38,  s.  37,  cited 
2  Leach,  843,  as  R.  v.  Dingley;  2  East,  P.  C.  510,  S.  C.  as  Anon.  Where  goods 
had  been  seized  as  contraband  by  an  excise  officer,  and  his  house  was  entered  in  the 
night,  and  the  goods  taken  away,  upon  an  indictment  for  entering  his  hous.e  with 
intent  to  steal  his  goods,  the  jury  found  that  the  prisoners  broke  and  entered  the 
house  with  intent  to  take  the  goods  on  behalf  of  the  person  who  had  smuggled  them  ; 
and  upon  a  case  reserved,  all  the  judges  were  of  opinion,  that  the  indictment  was  not 
supported,  there  being  no  intent  to  steal,  however  outrageous  the  conduct  of  the 
prisoners  was  in  thus  endeavoring  to  get  back  the  goods.  R.  v.  Knight  &  Roffey,  2 
East,  P.  C.  510.  If  the  indictment  had  been  for  breaking  and  entering  the  house, 
with  intent  feloniously  to  rescue  goods  seized,  that  being  made  a  felony  by  statute  19 
Geo.  2,  c.  34,  the  chief  baron  and  some  of  the  other  judges  held  it  would  have  been 
burglary.  But  even  in  that  case  some  evidence  must  be  given,  on  the  part  of  the 
,  prosecutor,  to  show  that  the  goods  were  uncus'tomed,  in  order  to  throw  the  proof  upon 
the  prisoners  that  the  duty  was  paid ;  but  their  being  found  in  oil-cases,  or  in  great 
quantities  in  an  unentered  place,  would  have  been  sufficient  for  this  purpose.  2  East, 
P.  C.  510.  The  prisoner  was  indicted  for  breaking,  &c.,  with  intent  to  kill  and  de- 
stroy a  gelding  there  being.  It  appeared  that  the  prisoner,  in  order  to  prevent  the 
horse  from  running  a  race,  cut  the  sinews  of  his  fore  legs,  from  which  he  died. 
Pratt,  C.  J.,  directed  an»acquittal,  the  intent  being  not  to  commit  felony  by  killing 
and  destroying  the  horse,  but  a  trespass  only  to  prevent  his  running,  and  therefore 
.  it  was  no  burglary.  But  the  prisoner  was  afterwards  indicted  for  killing  the  horse, 
and  capitally  convicted.  R.  v.  Dobb,  2  East,  P.  C.  513.  Two  poachers  went  to  the 
house  of  a  gamekeeper,  who  had  taken  a  dog  from  them,  and  believing  him  to  be 
out  of  the  way,  broke  the  door  and  entered.  Being  indicted  for  this  as  a  burglary, 
and  it  appearing  that  their  intention  was  to  rescue  the  dog,  and  not  to  commit  a  fel- 
ony, Vaughan,  B.,  directed  an  acquittal.  Anon.  Matth.  Dig.  C.  L.  48.  See  R.  v. 
Holloway,  5  0.  &  P.  524 :  24  E.  C.  L.  R. 

Proof  of  the  intent — variance  in  the  statement  of]  The  intent  must  be  proved  as 
laid.  If  it  were  laid  with  intent  to  commit  one  sort  of  felony,  and  it  were  proved  that  it 
was  with  intent  to  commit  another,  it  was  formerly  a  fatal  variance.  2  East,  P.  C.  514. 
But  see  now  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  J  92.  Where  the  prisoner  was  in- 
dicted for  burglary  and  stealing  goods,  and  it  appeared  that  *there  were  no  [*347] 
goods  stolen,  but  only  an  intent  to  steal,  it  was  held  by  Holt,  C.  J.,  that  this  ought 
to  have  been  so  laid,  and  he  directed  an  acquittal.  R.  v.  Vandercomb,  2  East,  P.  C. 
514.     The  property  in  the  goods,  which  it  is  alleged  were  intended  to  be  stolen,  must 
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be  correctly  laid.  1  Russ.  by  Grea.  825  (w).  An  indictment  for  burglary  charged 
the  prisoner  with  breaking,  in  the  night-time,  into  the  dwelling-house  of  E.  B.,  with 
intent  the  goods  and  chattels  in  the  same  dwelling-house  then  and  there  being  felo- 
niously  and  burglariously  to  steal,  and  stealing  the  goods  of  E.  B.  It  was  proved 
that  it  was  the  house  of  E.  B.,  but  that  the  goods  the  prisoner  stole  were  the  joint 
property  of  E.  B.  and  two  others.  It  was  held,  that  if  it  was  proved  that  the  prisoner 
broke  into  the  house  of  E.  B.  with  intent  to  steal  the  goods  there  generally,  that 
would  be  sufficient  to  sustain  the  charge  of  burglary  contained  in  the  indictment, 
without  proof  of  an  intent  to  steal  the  goods  of  the  particular  person  whose  goods  the 
indictment  charged  that  he  did  steal.  K.  v.  Clarke,  1  C.  &  K.  421 :  47  E.  C.  L.  R. 
A.  was  charged  with  breaking  into  the  house  of  K.  and  stealing  the  goods  of  M. 
It  was  proved  by  M.  that  K.,  his  brother-in-law,  had  taken  the  bouse,  and  that  M. 
(who  lived  on  his  property)  carried  on  the  trade  of  a  silversmith  for  the  benefit  of 
K.  and  his  family,  having  himself  neither  a  share  in  the  profits  nor  a  salary.  M. 
stated  that  he  had  authority  to  sell  any  part  of  the  stock,  and  might  take  money 
from  the  till,  but  that  he  should  tell  K.  of  it;  and  that  he  sometimes  bought  goods 
for  the  shop,  and  sometimes  K.  did  it;  it  was  held  that  M.  was  a  bailee,  and  that 
the  goods  in  the  shop  might  properly  be  laid  as  his  property.  R.  v.  Bird,  9  C.  &  P. 
44 :  38  E.  C.  li.  R. 

It  seems  sufficient  in  all  cases  where  a  felony  has  been  actually  committed,  to  allege 
the  commission  without  any  intent :  1  Hale,  P.  C.  560  ;  2  East,  P.  C.  514;  and  in 
such  case  no  evidence,  except  that  of  the  committing  of  the  ofi'ence,  will  be  required 
to  show  the  intention.  It  is  a  general  rule,  that  a  man  who  commits  one  sort  of  felony 
in  attempting  to  commit  another,  cannot  excuse  himself  on  the  ground  that  he  did 
not  intend  the  commission  of  that  particular  offence.  Yet  this,  it  seems,  must  be 
confined  to  cases  where  the  offence  intended  is  in  itself  a  felony. (1)  2  East,  P.  C. 
514,  515. 

The  intention  of  the  parties  will  be  gathered  from  all  the  circumstances  of  the 
case.  Three  persons  attacked  a  house.  They  broke  a  window  in  front  and  at  the 
back.  They  put  a  crowbar  and  knife  through  a  window,  but  the  owner  resisting 
them,  they  went  away.  Being  indicted  for  burglary,  with  intent  to  commit  a  lar- 
ceny, it  was  contended  that  there  was  no  evidence  of  the  intent;  but  Park,  J.,  said, 
that  it  was  for  the  jury  to  say  whether  the  prisoner  went  \wth  the  intent  alleged  or 
not;'  that  per.sons  do  not  in  general  go  to  houses  to  commit  trespaisses  in  the  middle 
of  the  night;  that  it  was  matter  of  observation  that  they  had  the  opportunity,  but 
did  not  commit  the  larceny,  and  he  left  it  to  the  jury  to  say  whether,  from  all  the 
circumstances,  they  could  infer  that  or  any  other  intent.  Anon.  1  Lewin,  C.  C  37. 

Minor  offence — larceny. "l  If  the  prosecutor  fail  in  his  attempt  to  prove  the  break- 
ing and  entry  of  the  dwelling-house,  but  the  indictment  charges  the  prisoner  with  a 
larceny  committed  there,  he  may  be  convicted  of  the  larceny,  simple  or  compound, 
according  to  the  circumstances  of  the  case.  Thus,  where  the  prisoner  was  charged 
[*348]  with  *breaking  and  entering  the  house  of  the  prosecutor,  and  stealing  60/. 
therein,  and  the  jury  found  that  he  was  not  guilty  of  breaking  and  entering  the 
house  in  the  night,  but  that  he  was  guilty  of  stealing  the  money  in  the  dwelling- 
house  ;  upon  a  case  reserved,  it  was  resolved  by  the  judges,  after  some  doubt,  that 
by  this  finding  the  prisoner  was  ousted  of  his  clergy,  for  the  indictment  contained 
every  charge  necessary  upon  the  12  Ann.  c.  7,  viz.,  a  stealing  in  the  dwelling-house 

(1)  The  Commonwealth  v.  Chilson,  2  Gushing,  15. 
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to  the  amount  of  40.s'.,  and  the  jury  had  found  him  guilty  upon  that  charge.  R.  v. 
Withal,  2  East,  P.  C.  517 ;  1  Leach,  88.  In  a  similar  case  the  verdict  given  by  the 
jury  was,  "  Not  guilty  of  burglary,  but  guilty  of  stealing  above  the  value  of  40.'!.  in 
the  dwelling-house,"  and  the  entry  made  by  the  officer  was  in  the  same  words.  On 
a  case  reserved,  the  judges  held  the  finding  sufficient  to  warrant  a  capital  judgment. 
They  agreed,  that  if  the  officer  were  to  draw  up  the  verdict  in  form,  he  must  do  so 
according  to  the  plain  sense  and  meaning  of  the  jury,  which-  admitted  of  no  doubt; 
and  that  the  minute  was  only  for  the  future  direction  of  the  officer,  and  to  show  that 
the  jury  found  the  prisoner  guilty  of  the  larceny  only.  But  many  of  the  judges  said, 
that  when  it  occurred  to  them  they  should  direct  the  verdict  to  be  entered,  "  Not 
guilty  of  the  breaking  and  entering  in  the  night,  but  guilty  of  the  stealing,"  &c.,  as 
that  was  more  distinct  and  correct.  It  appeared,  upon  inquiry,  to  be  the  constant 
course  on  every  circuit  in  England,  upon  an  indictment  for  murder,  where  the  party 
was  only  convicted  of  manslaughter,  to  enter  the  verdict,  "Not  guilty  of  murder, 
but  guilty  of  manslaughter,"  or,  "  Not  guilty  of  murder,  but  guilty  of  feloniously 
killing  and  slaying,"  and  yet  murder  includes  the  killing.  The  judges  added,  that 
the  whole  verdict  must  be  taken  together,  and  that  the  jury  must  not  be  made  to  say 
that  the  prisoner  is  not  guilty  generally,  where  they  find  him  expressly  guilty  of  part 
of  the  charge,  or  to  appear  to  speak  contradictory  by  means  of  the  officer's  using  a 
technical  term,  when  the  verdict  is  sensible  and  intelligent  in  itself.  R.  v.  Hunger- 
ford,  2  East,  P.  C.  518. 

It  was  formerly  thought,  that  if  several  were  jointly  indicted  for  burglary  and 
larceny,  and  no  breaking  and  entering  were  proved  against  one,  he  could  not  be  con- 
victed of  larceny  and  the  others  of  burglary.  R.  v.  Turner,  1  Sid.  171 ;  2  East,  P. 
C.  519.  But  in  a  later  case,  where  one  prisoner  pleaded  guilty  and  the  other  two 
were  found  guilty  of  the  larceny  only,  the  judges,  on  a  case  reserved,  diifered  in  opin- 
ion. Seven  of  them  resolved  that  judgment  should  be  entered  against  all  the  three 
prisoners, — against  him  who  had  pleaded  guilty  for  the  burglary  and  capital  larceny, 
and  against  the  other  two  for  the  capital  larceny.  Burrough,  J.,  and  Hullock,  B.,  were 
of  a  different  opinion,  but  Hullock  thought  that  if  a  nolle  prosequi  were  entered  as 
to  the  burglary,  judgment  might  be  given  against  all  the  three  for  the  capital  larceny. 
The  seven  judges  thought  that  there  might  be  cases  in  which,  upon  a  joint  larceny 
by  several,  the  offence  of  one  might  be  aggravated  by  burglary  in  him  alone,  because 
he  might  have  broken  the  house  in  the  night,  in  the  absence  and  without  the  knowl- 
edge of  the  others,  in  order  to  come  afterwards  and  effect  the  larceny,  and  the  others 
might  have  joined  in  the  larceny,  without  knowing  of  the  previous  breaking.  R.  v. 
Butterworth,  Rnss.  &  Ry.  520. 

Although  a  prisoner  may  be  convicted  of  the  larceny  only,  yet  if  the  larceny  was 
committed  on  a  previous  day,  and  not  on  the  day  of  *the  supposed  burglary,  [*349] 
he  cannot  be  convicted  of  such  larceny.  This  point  having  been  reserved  for  the 
opinion  of  the  judges,  they  said:  "The  indictment  charges  the  prisoner  with  bur- 
glariously breaking  and  entering  the  house  and  stealing  the  goods,  and  most  unques- 
tionably that  charge  may  be  modified  by  showing  that  they  stole  the  goods  without 
breaking  open  the  house;  but  the  charge  now  proposed  to  be  introduced  goes  to  con- 
nect the  prisoners  with  an  antecedent  felony,  committed  before  three  o'clock,  at  which 
time,  it  is  clear,  they  had  not  entered  the  house.  Having  tried,  without  effect,  to 
convict  them  of  breaking  and  entering  the  house,  and  stealing  the  goods,  you  must 
admit  that  they  neither  broke  the  house  nor  stole  the  goods  on  the  day  mentioned  in 
the  indictment;  but  to  introduce  the  proposed  charge,  it  is  said  that  they  stole  the 
goods  on  a  former  day,  and  that  their  being  found  in  the  house  is  evidence  of  it. 
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But  this  is  surely  a  distinct  transaction,  and  it  might  as  well  be  proposed  to  prove 
any  felony  which  these  prisoners  committed  in  this  house  seven  years  ago,  as  the 
present."    E.  v.  Vandercomb,  2  Leach,  708. 

Proof  of  breaking  out  of  a  dioelling-house.]  It  VFas  formerly  doubted  whether, 
where  a  man  entered  a  dwelling-house  in  the  night  (without  breaking)  with  intent 
to  commit  felony,  and  afterwards  broke  out  of  the  same,  or  being  there  in  the  night 
committed  a  felony,  and  broke  out,  this  amounted  to  burglary  or  not.(l)  1  Hale,  P. 
C.  554;  R.  V.  Clarke,  2  East,  P.  C.  490;  Lord  Bac.  Blem.  65;  1  Buss,  by  Grea. 
792.  It  was,  however,  declared  to  be  such  by  12  Anne,  c.  7,  and  the  provision  has 
been  repeated  in  the  subsequent  acts.     See  supra,  p.  322. 

An  indictment  which  stated  in  one  count  that  the  prisoner  "  did  break  to  get  out," 
and  in  another  that  he  "  did  break  and  get  out,"  was  held  by  Vaughan  and  Patteson, 
JJ;,  insufficient  since  the  last-mentioned  statute,  which  uses  the  words  "break  out." 
E.  V.  Crompton,  7  C.  &  P.  139  :  32  B.  C.  L.  R. 

Where  a  lodger,  in  the  prosecutor's  house,  got  up  in  the  night  and  unbolted  the 
back-door,  and  went  away  with  a  jacket  of  the  prosecutor's  which  he  had  stolen ;  he 
was  convicted  of  burglary.  In  this  case  it  was  also  held  to  be  not  the  less  a  burglary 
because  the  defendant  was  lawfully  in  the  house  as  a  lodger  or  as  a  guest  at  an  inn. 
R.  v.  Wheeldon,  8  C.  &  P.  747 :  34  E.  C.  L  R. 

Proof  upon  plea  of  autrefois  acquit.]  In  considering  the  evidence  upon  the  plea 
of  autrefois  acquit  in  burglary,  some  difficulty  occurs  from  the  complex  nature  of 
that  offence,  and  from  some  contrariety  in  the  decisions.  The  correct  rule  appears 
to  be,  that  an  acquittal  upon  an  indictment  for  burglary  in  breaking  and  entering 
and  stealing  goods,  cannot  be  pleaded  in  bar  to  an  indictment  for  burglary  in  the 
same  dwelling-house,  and  on  the  same  night,  with  intent  to  steal,  on  the  ground  that 
the  several  offences  described  in  the  two  indictments  cannot  be  said  to  be  the  same. 
This  rule  was  established  in  R.  v.  Vandercomb,  where  Buller,  J.,  delivered  the  reso- 
lution of  the  judges,  and  after  referring  to  2  Hawk.  P.  0.  c.  35,  s.  3;  Post.  361, 
362  ;  R.  V.  Pedley,  1  Leach,  242,  concluded  in  these  words  :  "  These  cases  establish 
the  principle,  that  unless  the  first  indictment  were  such  as  the  prisoner  might  have 
been  convicted  upon  by  proof  of  the  facts  contained  in  the  second  indictment,  an 
acquittal  on  the  first  indictment  can  be  no  bar  to  the  second.  Now  to  apply  these 
[*350]  principles  *to  the  present  case.  The  first  indictment  was  for  burglariously 
breaking  and  entering  the  house  of  Miss  Neville,  and  stealing  the  goods  mentioned; 
but  it  appeared  that  the  prisoners  broke  and  entered  the  house  with  intent  to  steal, 
for  in  fact  no  larceny  was  committed,  and  therefore  they  could  not  be  convicted  on 
that  indictment.  But  they  have  not  been  tried  for  burglariously  breaking  and  enter- 
ing the  house  of  Miss  Neville  with  intent  to  steal,  which  is  the  charge  in  the  present 
indictment,  and  therefore  they  have  never  been  in  jeopardy  for  this  offence.  For 
this  reason  the  judges  are  all  of  opinion  that  the  plea  is  bad,  and  that  the  prisoners 
must  take  their  trials  upon  the  present  indictment."  B.  v.  Vandercomb,  2  Leach, 
716;  2  East,  P.  C.  519;  overruling  R.  v.  Turner,  Kel.  30,  and  R.  v.  Jones  and 
Bever.  Id.  52.  See  also  the  learned  dissertation  on  the  subject  of  autrefois  acquit 
in  1  Russ.  by  Grea.  832.  Where  a  prisoner  was  indicted  for  a  simple  burglary  in 
the  house  of  a  person,  for  whose  murder  he  had  been  acquitted,  Parke,  B  ,  said, 
"  The  charge  in  the  indictment  did  not  affect  the  life  of  the  prisoner,  as  there  was 

(1)    That  it  does,  see  case  of  Sands  et  al.,  6  Rogers's  Reo.  1. 
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not  an  allegation  that  the  burglary  was  accompanied  by  violence,  and  that  if  he  had 
been  indicted  for  burglary  with  violence,  as  he  might  have  been  convicted  of  man- 
slaughter, or  even  assault,  on  the  indictment  for  murder,  on  which  he  had  been 
acquitted  altogether,  in  my  opinion  that  acquittal  would  have  been  an  answer  to  the 
allegation  of  violence,  if  it  had  been  inserted  in  the  present  indictment."  R.  v. 
Gould,  9  C.  &  P.  364 :  38  E.  C.  L.  E. 

Nature  of  offence  of  having  possession  of  implements  of  housebreaking.]  This 
offence  consists  in  the  possession  merely  without  lawful  excuse  of  the  implements 
mentioned.  It  is  not  necessary  to  allege  or  to  prove  at  the  trial  an  intent  to  commit 
a  felony.  R.  v.  Bailey,  1  Dears.  C.  C.  R.  244;  S.  C.  23  L.  J.  M.  C.  13. 

What  are  implements  of  housebreaking.]  Keys  are  implements  of  housebreak- 
ing; for  though  commonly  used  for  lawful  purposes,  they  are  capable  of  being  em- 
ployed for  purposes  of  housebreaking,  and  it  is  a  question  for  the  jury  whether  the 
person  found  in  possession  of  them  by  night  had  them  without  lawful  excuse,  and 
with  the  intention  of  using  them  as  implements  of  housebreaking.  R.  v.  Oldham, 
2  Den.  C.  C.  R.  472;  S.  C.  21  L.  J.  M.  C.  134. 

The  error  suggested  by  Maule,  J.,  in  this  case,  as  occurring  in  the  14  &  15  Vict, 
c.  19,  s.  1,  namely,  the  omission  of  a  comma  between  the  words  "picklock"  and 
"key"  is  not  corrected  in  the  present  act,24  &  25  Viet.  e.  97,  s.  58,  supra,  p.  323. 
If  this  was  intentional,  then  there  are  no  special  words  which  make  ordinary  keys 
implements  of  housebreaking. 
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Stealing  horses,  cows,  sheep,  Ac, .     351 

Killing  animals  with  intent  to  steal  carcase,  &c.,  .  .         .     351 

Killing  or  maiming  cattle,    ..... 
Malice  against  owner  unnecessary,        .... 
Injurjf  by  person  having  animals'in  his  possession, 

Proof  of  the  animal  being  within  the  statute,     . 

Proof  of  the  injury,    ...... 

Proof  of  the  malice  and  intent,  . 


361 
351 
361 
351 
352 
352 


Stealing  horses,  cows,  sheep,  dsc]  By  the  24  &  25  Vict.  c.  96,  s.  10  (replacing  s. 
25  of  the  7  &  8  Geo.  4,  c.  29),  "Whosoever  shall  steal  any  horse,  mare,  gelding,  colt 
or  filly,  or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  ewe,  sheep  or  lamb,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years,  and 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Killing  animals  with  intent  to  steal  the  carcase,  &c.]  By  s.  11,  "  Whosoever  shall 
wilfully  kill  any  animal  with  intent  to  steal  the  carcase,  skin,  or  any  part  of  the 
animal  so  killed,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
to  the  same  punishment  as  if  he  had  been  convicted  of  feloniously  stealing  the  same, 
provided  the  offence  of  stealing  the  animal  so  killed,  would  have  amounted  to 
felony." 
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Killing  or  maiming  cattle.]  By  the  24  &  25  Viet.  c.  97,  s.  40,  "Whosoever 
shall  unlawfully  and  maliciously  kill,  maim,  or  wound  any  eattle,  shall  he  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor,  and  with  or  without  solitary  confinement." 

Miilice  against  owner  untiecesxary.]     See  24  &  25  Vict.  c.  97,  s.  58,  supra,  p.  264. 
Injury  hy  person  having  animals  in  Ms  possession.]     See  s.  59,  supra,  p.  264. 

Proof  of  the  animal  being  within  the  statute.]  The  word  cattle,  in  the  24  &  25 
Vict.  0.  97,  s.  40,  would,  doubtless,  receive  the  same  interpretation  as  it  bore  in  the 
[*352]  9  Geo.  1,  c.  22,  upon  which  it  was  *held  that  an  indictment  for  killing  a 
"  mare"  was  good.  K.  v.  Paty,  1  Leach,  72  ;  2  W.  Bl.  721;  2  East,  P.  C.  1074. 
And  see  E.  v.  Tivej,  post,  p.  353.  And  so  an  indictment  for  wounding  a  "gelding" 
has  been  held  good.  R.  v.  Mogg,  1  Leach,  73  (n).  Pigs  were  held  to  be  within  the 
9  Geo.  1,  c.  22;  R.  v.  Chappie,  Russ.  &  Ry.  77.  So  also  asses.  R.  v.  Whitney,  1 
Moody,  C.  C.  3.  It  is  not  sufiBcient  in  the  indictment  to  charge  the  prisoner  with 
maiming,  &c.,  "  eattle"  generally,'without  specifying  the  description.  R.  v.  Chalk- 
ley,  Russ.  &  Ry.  258.  Where  the  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c. 
29,  s  25,  for  stealing  a  sheep,  and  the  jury  found  that  it  was  a  lamb,  the  majority 
of  the  judges  present,  on  a  case  reserved  (six  to  five),  held  the  conviction  to  be  right. 
R.  V.  Spicer,  1  Den.  C.  C.  82;  1  C.  &  K.  669 :  47  E.  C.  L.  R. 

And  now  upon  any  similarobjection  being  taken  the  indictment  would  be  amended 
under  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  192. 

Proof  of  the  injury.]  Upon  an  indictment  for  maliciously  wounding,  it  need  not 
appear  either  that  the  animal  was  killed,  or  that  the  wound  inflicted  a  permanent  in- 
jury. Upon  an  indictment  for  this  offence,  it  was  proved  that  the  prisoner  had  ma- 
liciously driven  a  nail  into  a  horse's  foot.  The  horse  was  thereby  rendered  useless 
to  the  owner,  and  continued  so  to  the  time  of  trial ;  but  the  prosecutor  stated  that  it 
was  likely  to  be  perfectly  sound  again  in  a  short  time.  The  prisoner  being  co'nvicted, 
the  judges,  on  a  case  reserved,  held  the  conviction  right,  being  of  the  opinion  that 
the  word  "  wounding"  did  not  imply  a  permanent  injury.  R.  v.  Haywood,  Russ.  & 
Ry.  16 ;  2  East,  P.  C.  1076.  But  by  maiming  is  to  be  understood  a  permanent 
injury.  Id.  2  East,  P.  C.  1077  ;  R.  v.  Jeans,  1  C.  &  K.  539.  W^here  the  prisoner 
was  indicted  under  the  4  Geo.  4,  c.  54.  for  wounding  a  sheep,  and  it  appeared  that 
he  had  set  a  dog  at  the  animal,  and  that  the  dog,  by  biting  it,  inflicted  several  severe 
wounds,  Parke,  J.,  is  stated  to  have  said,  "  This  is  not  an  ofifence  at  common  law, 
and  is  only  made  so  by  a  statute ;  and  I  am  of  opinion,  that  injuring  a  sheep,  by 
setting  a  dog  to  worry  it,  is  not  a  maiming  or  wounding  within  the  meaning  of  that 
statute."  R.  v.  Hughes,  2  C.  &  P.  420  :  12  E.  C.  L.  R.  As  to  the  construction  of 
the  word  "  wound,"  see  infra,  "Attempt  to  commit  murder.''  Where  the  pris- 
oner poured  a  quantity  of  nitrous  acid  into  the  ear  of  a  mare,  some  of  which  getting 
into  the  eye,  produced  immediate  blindness,  being  convicted  of  maliciously  maiming 
the  mare,  the  conviction  was  held  by  the  judges  to  be  right.  R.  v.  Owen,  1  Moody, 
C.  C.  205.  The  administering  of  poison  to  cattle,  however  malicious  the  act  maybe, 
is  not  a  felony  within  the  statute,  unless  the  animal  die ;  but  the  party  may  be 
indicted  as  for  a  misdemeanor.     Where  a  man  was  thus  indicted,  for  administering 
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sulphuric  acid  to  eight  horses,  with  intent  feloniously  to  kill  them,  and  it  appeared 
that  he  had  mixed  sulphuric  acid  with  the  corn,  and  having  done  so  gave  each  horse 
his  feed,  Park,  J.,  held,  that  this  evidence  supported  the  allegation  in  the  indict- 
ment, of  a  joint  administering  to  all  the  horses.  E.  v.  Mogg.  4  C.  &  P.  364  :  19  E. 
C.  L.  R.  Where  the  prisoner  set  fire  to  a  cowhouse,  and  a  cow  in  it  was  burned  to 
death,  Taunton,  J.,  ruled  that  this  was  a  killing  of  the  cow  within  the  7  &  8  Geo.  4, 
c.  30,  s.  16.  R.  V.  Houghton,  5  C.  &  P.  559  :  24  E.  C.  L.  R. 

Proof  of  malice  and  intent.']  Under  the  repealed  statute  of  9  *Geo.  1,  c.  [*353] 
22,  it  was  necessary  to  show  that  the  act  was  done  out  of  malice  to  the  owner  ;  but  the 
7  &  8  Geo.  4,  c.  30,  s.  25,  renders  it  an  offence,  whether  the  act  be  done  from  malice 
conceived  against  the  owner  or  otherwise,  and  the  same  provision  is  contained  in  the 
24  &  25  Vict.  c.  97,  s.  58,  supra,  p.  264.     See  2  Russ.  by  Grea.  p.  572  (ra). 

On  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  16,  for  uialiciously  wounding 
a  mare,  where  no  malice  was  shown  towards  any  one,  and  it  did  not  appear  that  the 
prisoner  knew  to  whom  the  mare  belonged,  or  had  any  knowledge  of  the  prosecutor, 
it  was  contended,  that  since  the  7  W.  4  and  1  Vict.  c.  90,  s.  2,  no  punishment 
could  be  enforced  under  the  7  &  8  Geo.  4,  c.  30,  s.  16,  and  consequently  that  the 
twenty-fifth  section  of  that  act  had  no  operation,  and  therefore  that  proof  of  malice 
was  necessary.  Patteson,  J.,  held  that  it  was  not;  and  the  prisoner  being  convicted, 
the  judges  were  of  opinion  that  the  conviction  was  right.  R.  v.  Tivey,  1  Denison,  C. 
C.  63 ;  1  C.  &  K.  704,  S.  C. :  47  E.  C.  L.  R. 

Although  it  is  thus  rendered  unnecessary  to  give  evidence  of  malice  against  any 
particular  person,  yet  an  evil  intent  in  the  prisoner  must  appear.  Thus,  in  R.  v. 
Mogg,  snpra,  Park,  J.,  left  it  to  the  jury  to  say  whether  the. prisoner  had  admin- 
istered the  sulphuric  acid  (there  being  some  evidence  of  a  practice  of  that  kind  by 
grooms)  with  the  intent  imputed  in  the  indictment,  or  whether  he  had  done  it  under 
the  inapression  that  it  would  improve  the  appearance  of  his  horses;  and  that  in  the 
latter  case  they  ought  to  acquit  him.  In  the  same  case  the  learned  judge  allowed 
evidence  to  be  given  of  other  acts  of  administering,  to  show  the  intent. 
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What  amounts  to,  ...  .  .  ...     .364 

Proof  of  intent,    .         .  .  ....  ....     354 

Venue,  .  .  .  .354 


What  amounts  to.]  It  is  a  very  high  offence  to  challenge  another,  either  by  word 
or  letter,  to  fight  a  duel,  or  to  be  the  messenger  of  such  a  challenge,  or  even  barely 
to  provoke  another  to  send  such  a  challenge,  or  to  fight,  as  by  dispersing  letters  to 
that  purpose,  containing  reflections  and  insinuating  a  desire  to  fight.  Hawk.  P.  C.  b. 
1,  c.  63,  s.  3.  Thus  a  letter  containing  these  words,  "You  have  behaved  to  me  like 
a  blackguard.  I  shall  expect  to  hear  from  you  on  this  subject,  and  will  punctually 
attend  to  any  appointment  you  may  think  proper  to  make,"  was  held  indictable.  R. 
V.  Phillips,  6  East,  464;  R.  v.  Rice,  3  East,  581.  No  provocation,  however  great, 
is  a  justification  on  the  part  of  the  defendant,  although  it  may  weigh  with  the  court 
in  awarding  the  punishment.   Id. 

On  an  indictment  for  challenging,  or  provoking  to  challenge,  the  prosecutor  must 
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prove, — 1st,  the  letter  or  words  conveying  the  challenge;  and  2d,  where  it  does  no 
appear  from  the  writing  or  words  themselves,  he  must  prove  the  intent  of  the  part 
to  challenge  or  to  provoke  to  a  challenge. (1) 

Proof  of  the  intent.']  In  general,  the  intent  of  the  party  will  appear  from  th 
writing  or  words  themselves;  but  where  that  is  not  the  ease,  as  where  the  words  ar 
ambiguous,  the  prosecutor  must  show  the  circumstances  under  which  they  wer 
uttered,  for  the  purpose  of  proving  the  unlawful  intent  of  the  speaker.  Thus,  word 
of  provocation,  as  "  liar,"  or  "  knave,"  though  a  mediate  provocation  to  a  breach  o 
the  peace,  do  not  tend  to  it  immediately/,  like  a  challenge  to  fight  or  a  threatening  t 
beat  another.    R.  v.  King,  3  Inst.  181.     Yet  these,  or  any  other  words,  would  be 


ID 


dictable,  if  proved  to  have  been  spoken  with  an  intent  to  urge  the  party  to  send 
challenge.    1  Russ.  by  Grea.  298. 

Venue.]  Where  a  letter,  challenging  to  fight,  is  put  into  the  post-office  in  on 
county,  and  delivered  to  the  party  in  another,  the  venue  may  be  laid  in  the  forme 
county.  If  the  letter  is  never  delivered,  the  defendant's  offence  is  the  same.  E.  \ 
Williams,  2  Camp.  506. 


[*355]  *CHEATIjSrG. 

Nature  of  cheats  indictable  at  common  law, 

Cheats  affecting  public  justice, 

Selling  unwholesome  provisions,  ... 

False  accounting,  Ac,  by  public  officers, 

False  weights  and  measures. 

Cheating  with  cards,  dice,  Ac, 

False  tokens,         .  ... 

What  cheats  are  not  indictable,    . 


355 
355 
365 
366 
356 
356 
357 
357 


Nature  of  cheats  indirtahle  at  common  law.]  The  question,  whether  or  no 
fraudulent  transaction  is  indictable,  as  a  cheat  at  common  law,  has  become  of  lea 
importance  than  it  formerly  was,  because  several  cheats  are  now  indictable  by  variou 
statutes,  especially  by  the  24  &  25  Vict.  c.  96,  ss.  88,  et  seq.  (replacing  the  7  & 
Geo.  4,  c.  29,  s.  53),  which  include  all  that  class  of  offences  known  as  obtainin 
money  and  goods  by  false  pretences. 

The  subject  of  cheats  at  common  law  is  very  fully  considered  in  the  second  volum 
of  Russ.  Cr.  by  Greaves,  b.  4,  c.  39,  s.  1.  The  line  is  there  very  carefully  draw 
between  such  cheats  and  frauds  as  are  of  a  public  nature,  and  such  as  do  not  affe( 
the  public;  and  it  is  also  strongly  insisted  on  that  the  definition  of  a  cheat  indiotabl 

(1)  A  challenge  to  fight  a  duel  out  of  the  State  is  indictable,  for  its  tendency  is  to  produce  a  breat 
of  the  peace.  State  v.  ]?arrier,  1  Hawks,  487  ;  State  v.  Taylor,  1  Const.  Rep.  107.  The  deolaratioi 
of  the  second  are  admissible  against  the  principal.    State  v.  Dupont,  2  MoCord,  334. 

It  is  a  question  for  the  jury  whether  the  party  intended  the  challenge  or  not.  Gibbon's  Case, 
Southard,  40  ;  Commonwealth  v.  Levy,  3  Wheeler's  C.  C.  246  ;  Wood's  Case,  3  Rogers's  Rec.  13i 
Parol  testimony  is  admissible  in  explanation  of  the  note.  Commonwealth  v.  Hart,  6  J.  J.  Marsl 
120.  Expressing  a  readiness  to  accept  a  challenge  does  not  amount  to  one.  Commonwealth  v.  Tibb 
1  Dana,  524. 

Words  insinuating  a  desire  to  fight  with  deadly  weapons,  as  they  tend  to  provoke  such  a  comba 
may  amount  to  a  misdemeanor  at  common  law.    Id.  524. 

Threats  of  great  bodily  harm,  accompanied  by  acts  showing  a  formed  intention  to  put  them  in  CX' 
cution,  if  intended  to  put  the  person  threatened  in  fear  of  their  execution,  and  if  they  have  thi 
effect,  and  are  calculated  to  produce  that  effect  upon  a  person  of  ordinary  firmness,  constitute 
breach  of  the  public  peace,  which  is  punishable  by  indictment.    State  v.  Benedict,  11  Term.  236. 
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at  common  law  must  include  the  term,  that  it  is  one  which  affects  or  may  affect,  the 
puljUc.(l')     The  following  are  the  more  important  frauds  at  common  law. 

Cheats  affecting  puhlk  Justice.]  All  cheats  which  are  levelled  against  the  public 
justice  of  the  kingdom  are  indictable  at  common  law.  2  East,  P.  C.  821.  Many 
such  cheats,  however,  come  under  the  head  of  the  offence  of  False  Personation,  which 
will  be  separately  considered.  As  to  using  false  county  court  process,  see  9  &  10 
Vict.  c.  95,  s.  57,  infra,  tit.  "  Forgery." 

Selling  unwholesome  prooisions.]  The  selling  unwholesome  provisions,  4  Bl. 
Com.  162,  or  the  giving  any  person  unwholesome  victuals,  not  fit  for  man  to  eat, 
lucri  causd,  2  East,  P.  C.  822,  is  an  indictable  offence.  Where  the  defendant  was 
indicted  for  deceitfully  providing  certain  French  prisoners  with  unwholesome  bread, 
to  the  injury  of  their  health,  it  was  objected,  in  arrest  of  judgment,  that  the  indict- 
ment could  not  be  sustained,  for  it  did  not  appear  that  what  was  done  was  in  breach 
of  any  contract  with  the  public,  or  of  any  civil  or  moral  duty ;  but  the  judges  on  a 
reference  to  them,  held  the  conviction  right.  E.  v.  Treeves,  2  Bast,  P.  C.  821.  The 
defendant  was  indicted  for  supplying  the  royal  military  asylum  at  Chelsea  with  loaves 
not  fit  for  the  food  of  man,  which  he  well  knew,  *&c.  It  appeared  that  many  [*356] 
of  the  loaves  were  strongly  impregnated  with  alum  (prohibited  to  be  used  by  37  Geo. 
3,  c.  98,  s.  21),  and  pieces  as  large  as  horsebeans  were  found ;  the  defence  was, 
that  it  was  merely  used  to  assist  the  operation  of  the  yeast,  and  had  been  carefully 
employed.  But  Lord  EUenborough  said,  "Whoever  introduces  a  substance  into 
bread,  which  may  be  injurious  to  the  health  of  those  who  consume  it,  is  indictable  if 
the  substance  be  found  in  the  bread  in  that  injurious  form,  although,  if  equally  spread 
over  the  mass,  it  would  have  done  no  harm."  R.  v.  Dixon,  4  Campb.  12;  3  M.  & 
S.  11. 

False  accounting,  &c.,  hy  'public  officers.]  Fraudulent  malversations  or  cheats  in 
public  officers,  are  also  the  subject  of  an  indictment  at  common  law,  as  against  over- 
seers of  the  poor  for  refusing  to  account  :(2)  R.  v.  Comming,  5  Mod.  179  ;  1  Eott. 
232  ;  2  Russ.  by  Grrea.  278  ;  or  for  rendering  false  accounts.  R.  v.  Martin,  2  Campb. 
269  ;  3  Chitty,  C.  L.  701 ;  2  Russ.  by  Grea.  278.  Upon  an  application  to  the  Court 
of  King's  Bench,  against  the  minister  and  churchwardens  of  a  parish,  for  misapply- 
ing moneys  collected  by  a  brief,  and  returning  a  smaller  sum  only  as  collected,  the 
court,  refusing  the  information,  referred  the  prosecutors  to  the  ordinary  remedy 
by  indictment.  R.  v.  Ministers,  &c.,  of  St.  Botolph,  1  W.  Bl.  443.  Vide  post,  tit. 
Officers. 

Again,  where  two  persons  were  indicted  for  enabling  persons  to  pass  their  accounts, 
with  the  pay-office,  in  such  way  as  to  defraud  the  government,  and  it  was  objected 
that  it  was  only  a  private  matter  of  account,  and  not  indictable,  the  court  decided 
otherwise,  as  it  related  to  the  public  revenue.  R.  v.  Bembridge,  cited  6  East,  136. 

False  weights  and  measures.]  Another  class  of  frauds  affecting  the  public,  is 
cheating  by  false  weights  and  measures,  which  carry  with  them  the  semblance  of 
public  authenticity. 

It  has  never  been  doubted  that  selling  by  false  weights  and  measures  is  at  com- 

(1)  Kesp.  V.  Teischer,  1  Dall.  338;  Commonwealth  v.  Eckert,  2  Browne,  251;  Heap.  v.  Powell,  1 
Ball.  47. 

(2)  Resp.  V.  Powell,  1  Dall.  47  ;  The  Commonwealth  v.  Wade,  1  Whart.  Dig   347. 
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luon  law  an  indictable  offence,  though  selling  a  less  quantity  than  is  pretended  is  no 
so.  Per  Buller,  J.;  R.  v.  Young,  3  T.  R.  304;  2  Kuas.  Cr.  280.  Thus,  ifdefend 
ant  has  measured  corn  in  a  bushel,  and  put  something  in  the  bushel  to  fill  it  up,  o 
has  measured  it  in  a  bushel  short  of  the  stated  measure,  he  is  indictable.  R.  y 
Pinkney,  2  East,  P.  C.  820.     See  R.  v.  Wheatley,  infra,  p.  368. 

Cheating  with  cards,  dice,  &c  ]  This  was  considered  an  indictable  oiFenoe  a 
common  law,  but  it  is  now  regulated  by  the  8  &  9  Vict.  c.  109,  s.  17,  which  pro 
vides  that  "  every  person,  who  shall  by  any  fraud  or  unlawful  device,  or  ill  practic 
in  playing  at  or  with  cards,  dice,  tables,  or  other  game,  or  in  bearing  a  part  in  th 
stakes,  wagers,  or  adventures,  or  in  betting  on  the  sides  or  hands  of  them  that  d 
play,  or  in  wagering  on  the  event  of  any  game,  sport,  pastime,  or  exercise,  win  frou 
any  person  to  himself,  or  any  other  or  others,  any  sum  of  money  or  valuable  thing 
shall  be  deemed  guilty  of  obtaining  such  money  or  valuable  thing  from  such  othe 
person  by  a  false  pretence  with  intent  to  cheat  or  defraud  such  person  of  the  same 
and,  being  convict  thereof,  shall  be  punished  accordingly." 

When  it  was  stated  in  the  indictment  that  the  defendant  won  certain  moneys,  fron 
one  H.  F.  B.,  but  did  not  say  to  whom  the  money  belonged,  the  indictment  wa; 
[*357]  held  good,  because  it  followed  the  words  *of  the  statute.  R  v.  Moss,  Dear 
&  B.  0.  C.  104.  A  doubt  was  also  raised  in  that  case,  whether  the  offence  was  no 
completed  by  winning,  whether  the  money  was  obtained  or  not. 

Using  false  tokens.]  The  using  of  false  tokens  is  a  cheat  at  common  law.  Thi 
question  was  much  considered  in  R.  v.  Cross,  Dear.  &  B.  C.  0.  460 ;  S.  G.  27  L.  J 
M.  C.  541.  There  the  prisoner  was  indicted  for  keeping  and  exposing  for  sale,  am 
for  selling  to  one  H.  A.  F.  a  picture,  upon  which  he  had  unlawfully  painted  the  sig 
nature  of  J.  L.,  intending  thereby  to  denote  that  the  picture  was  an  original  pictun 
by  J.  L.  This  was  held,  on  a  motion  in  arrest  of  judgment,  to  be  a  fraud  at  commoi 
law.  Cockburn,  C.  J  ,  said,  in  delivering  the  judgment  of  the  Court  of  Crimina 
Appeal,  "  We  have  carefully  examined  the  authorities,  and  the  result  is,  that  wi 
think  if  a  person,  in  the  course  of  his  trade,  openly  and  publicly  carried  on,  puts  i 
false  mark  or  token  upon  an  article  so  as  to  pass  it  off  as  a  genuine  one,  when  in  fac 
it  was  only  a  spurious  one,  and  the  article  is  sold,  and  money  obtained  by  means  o 
that  false  mark  or  token,  that  is  a  cheat  at  common  law."  But  the  indictment  wai 
held  bad  for  not  alleging  with  sufficient  clearness  that  it  was  b>/  means  of  such  falsi 
tokens  that  the  defendant  was  able  to  pass  off  the  picture  as  genuine  and  obtain  thi 
money. 

What  cheats  are  not  indictabk]  The  following  cheats  have  been  held  not  to  bi 
indictable  at  common  law,  though  many  of  them  would  now  be  so  by  statute.  Mos 
of  these  decisions  are  considered  as  resting  on  the  ground  that  the  cheats  to  whicl 
they  relate  are  not  of  a  public  nature. 

Where  an  imposition  upon  an  individual  is  effected  by  a  false  affirmation  or  ban 
lie,  in  a  matter  not  affecting  the  public,  an  indictment  is  not  sustainable.(l)  Thus 
where  an  indictment  charged  the  defendants  with  selling  to  a  person  eight  hundrei 
weight  of  gum,  at  the  price  of  seven  pounds  per  hundred  weight,  falsely  affiriniii{ 
that  the  gum  was  gum  senec.a,  and  that  it  was  worth  seven  pounds  per  hundre( 

(1)  Commonwealth  V.  Warren,  6  Mass.  72.  But  when  a  man  induces  anotbev,  by  false  represen 
tations  and  false  reading,  to  sign  his  name  to  a  note  for  a  different  amount  than  that  agreed  upon,  i 
has  been  held  to  be  a  cheat,  for  which  he  may  be  indicted.  Hill  v.  The  State,  1  Yerger,  76. 
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weight,  whereas  it  was  not  gum  fciieai,  and  was  not  worth  more  than  three  pounds, 
&e.,  the  indictment  was  quashed.  R.  v.  Lewis,  Sayer,  205. 

So  where  the  party  accompanies  his  assertion  with  an  apparent  token  of  no  more 
value  than  his  own  assertion.  Thus,  where  an  indictment  at  common  law  charged 
that  Lara,  deceitfully  intending,  by  crafty  means  and  devices,  to  obtain  possession  of 
divers  lottery  tickets,  the  property  of  A.,  pretended  that  he  wanted  to  purchase  them 
for  a  valuable  consideration,  and  delivered  to  A.  a  fictitious  order  for  payment  of 
money  subscribed  by  him  (Lara),  &c.,  purporting  to  be  a  draft  upon  his  banker  for 
the  amount,  which  he  knew  he  had  no  authority  to  do,  and  that  it  would  not  be  paid; 
but  which  he  falsely  pretended  to  be  a  good  order,  and  that  he  had  money  in  the 
banker's  hands,  and  that  it  would  be  paid,  by  virtue  of  which  he  obtained  the 
tickets,  and  defrauded  the  prosecutor  of  the  value;  judgment  was  arrested,  on  the 
ground  that  the  defendant  was  not  charged  with  having  used  any  false  token  to  ac- 
complish the  deceit,  for  the  banker's  check,  drawn  by  himself,  entitled  hirn  to  no 
more  credit  than  his  bare  assertion  that  the  money  would  be  paid.  R.  v.  Lara,  2 
East,  P.  C.  819;  6  T.  R.  565;  2  Leach,  652.  But  such  an  offence  is  punishable, 
as  a/(j?sejo?'e<en(e  under  the  statute.  T'ic?ej5os?,  title,  "False  Pretences."  *So  [*358] 
where  the  defendant,  a  brewer,  was  indicted  for  sending  to  a  publican  so  many 
vessels  of  ale,  marked  as  containing  such  a  measure,  and  writing  a  letter,  assuring 
him  that  they  did  contain  such  a  measure,  when  in  fact  they  did  not  contain 
such  a  measure,  but  so  much  less,  &c.,  the  indictment  was  quashed  on  motion, 
as  containing  no  criminal  charge.  R.  v.  Wilder,  cited  2  Burr,  1128;  2  East,  P. 
C.  819.  Upon  the  same  principle,  where  a  miller  was  indicted  for  detaining 
corn  sent  to  him  to  be  ground,  the  indictment  was  quashed,  it  being  merely  a 
private  injury,  for  which  an  action  would  lie.  R.  v.  Channell,  2  Str.  793;  1  Sess. 
Ca.  366;  2  East,  P.  C.  118.  So  selling  sixteen  gallons  of  ale  as  eighteen:  Lord 
Mansfield  said,  "  It  amounts  only  to  an  unfair  dealing  and  an  imposition  upon  this 
particular  man,  for  which  he  could  not  have  sufi"ered  but  from  his  own  carelessness  in 
not  measuring  the  liquor  when  he  received  it;  whereas  fraud,  to  be  the  object  of  a 
criminal  prosecution,  must  be  of  that  kind  which  in  its  nature  is  calculated  to  de- 
fraud numbers,  as  false  weights  and  measures,  false  tokens,  or  where  there  is  a  con- 
spiracy." R.  v.  Wheatley,  2  Burr,  1125;  1  W.  Bl.  273;  2  East,  P.  C.  818.  Where 
a  miller  was  charged  with  receiving  good  barley  and  delivering  meal  in  return  different 
from  the  produce  of  the  barley,  and  musty,  &c.,  this  was  held  not  to  be  an  indictable 
offence.  Lord  Ellenborough  said,  that  if  the  case  had  been  that  the  miller  had  been 
owner  of  a  soke  mill,  to  which  the  inhabitants  of  the  vicinage  were  bound  to  resort, 
in  order  to  get  their  corn  ground,  and  that  he,  abusing  the  confidence  of  his  situ- 
ation, had  made  it  a  color  for  practising  a  fraud,  this  might  have  presented  a  different 
aspect;  but  as  it  then  stood,  it  seemed  to  be  no  more  than  the  case  of  a  common 
tradesman,  who  was  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing,  such  as  was  ad- 
verted to  in  R.  V.  Wheatley  (svpra),  and  the  other  cases,  as  not  being  indictable. (1) 
R.  V.  Hayne,  4  M.  &  S.  214;  vide,  R.  v.  Wood,  1  Sess.  Ca.  217;  2  Russ.  by  Grea. 
285.  A  baker  had  contracted  with  the  guardians  of  a  parish  to  deliver  loaves  of  a 
certain  weight  to  the  poor  people.  The  relieving  oflScer  gave  the  poor  people  tickets, 
which  they  were  to  take  to  the  baker.  He  was  to  give  them  loaves  on  their  present- 
ing their  tickets  to  him,  and  afterwards  to  return  the  tickets,  as  his  vouchers,  once  a 
week,  with  a  statement  of  the  amount  of  the  loaves,  to  the  relieving  officer,  who  would 

(1)  People  V.  Babcock,  7  Johns.  ?01  ;  Commonwealth  v.  Warren,  6  Mass.  72  ;  People  v.  Stone,  9 
Wind.  182;  St.ate  v.  Stroll,  1  Elchardson,  244. 
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give  him  credit  in  his  account  for  the  amount.  The  baker  was  to  be  paid  by  the 
guardians  some  months  later ;  and  by  a  clause  in  the  contract,  the  guardians  had  the 
power,  in  case  of  a  breach  of  contract  by  the  baker,  of  deducting  any  damages  caused 
by  such  breach  from  the  amount  to  be  ultimately  paid.  The  baker  supplied  the  poor 
people,  who  presented  tickets,  with  loaves  short  of  the  contract  weight.  It  was  held, 
that  this  was  not  a  fraud  indictable  at  common  law.  R.  v.  Bagleton,  24  L.  J.  M.  C. 
858.  The  prisoner  was,  however,  convicted  of  attempting  to  obtain  money  by  false 
pretences.    See  that  title,  post. 

The  indictment  stated  that  the  defendant  came  to  M.  in  the  name  of  J.,  to  borrow 
5?.,  on  which  M.  lent  her  the  bl.,  ubire  vera  she  never  had  any  authority  from  J.  to 
borrow  the  money.  The  defendant  being  convicted,  on  motion  in  arrest  of  judgment 
the  whole  court  thought  this  not  an  indictable  oflfence.  Holt,  C.  J.,  put  the  follow- 
ing case :  A  young  man,  seemingly  of  age,  came  to  a  tradesman  to  buy  some  commod- 
ities, who  asked  him  if  he  was  of  age,  and  he  told  him  he  was,  upon  which  he  let 
[*359]  him  have  the  goods,  and  upon  an  action,  *he  pleaded  infra  cetatem,  and  was 
found  to  be  under  age  half  a  year ;  and  afterwards  the  tradesman  brought  an  action 
upon  the  case  against  him  for  a  cheat ;  but,  after  a  verdict  for  the  plaintiff,  judgment 
was  arrested.  Powell,  J.,  said,  "  If  a  woman,  pretending  herself  to  be  with  child, 
does  with  others  conspire  to  get  money,  and  for  that  purpose  goes  to  several,  young 
men,  and  says  to  each  that  she  is  with  child  by  him,  and  that,  if  he  will  not  give  her 
so  much  money,  she  will  lay  the  bastard  to  him,  and  by  these  means  gets  money  of 
them,  this  is  indictable."  Holt,  C.  J.,  added,  "I  agree  it  is  so  when  she  goes  to 
several,  but  not  to  one  particular  person."  R.  v.  Glanvill,  Holt,  354.  From  the  last 
observation  of  Holt,  C.  J.,  it  appears  that  Powell,  J.,  was  speaking  of  an  indictment 
for  cheating,  and  not,  as  might  be  supposed,  from  using  the  words,  "does  with  others 
conspire/'  of  an  indictment  for  conspiracy. 


[*360]  *CONCEALING-  BIETH  OF  CHILD. 

Statute, 360 

Secret  disposition  of  the  body,      ....  .         .  ...     360 


Slatnte.l  The  offence  of  concealing  the  birth  of  a  child  was  first  provided  against 
by  the  21  Jac.  1,  c.  27,  which  was  repealed  by  the  43  G90.  8,  c.  58.  The  latter 
statute  was  also  repealed  and  the  offence  provided  for  by  the  9  Geo.  4,  c.  31,  s.  14. 
This  is  also  repealed;  and  now,  by  the  24  &  25  Vict.  c.  100,  s.  60,  "if  any  woman 
shall  be  delivered  of  a  child,  every  person  who  shall,  by  any  secret  disposition  of  the 
dead  body  of  the  said  child,  whether  such  child  died  before,  at,  or  after  its  birth,  en- 
deavor to  conceal  the  birth  thereof,  shall  be  guilty  of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  liable  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor  :  provided,  that  if  any  per- 
son tried  for  the  murder  of  any  child  shall  be  acquitted  thereof,  it  shall  be  lawful  for 
the  jury  by  whose  verdict  such  person  shall  be  acquitted,  to  find,  in  case  it  shall  so 
appear  in  evidence,  that  the  child  had  recently  been  born,  and  that  such  person  did, 
by  some  secret  disposition  of  the  dead  body  of  such  child,  endeavor  to  conceal  the 
birth  thereof;  and  thereupon  the  court  may  pass  such  sentence,  as  if  such  person 
had  been  convicted  upon  an  indictment  for  the  concealment  of  the  birth."(l) 

(1)  See  Pennsylvania  v.  MoKee,  Addison,  1 ;  Boyles  v.  The  Commonwealth,  2  Serg.  &  Rawle,  50 
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Upon  a  prosecution  .for  this  oflFence,  the  prosecutor,  after  establishing  the  birth  of 
the  child,  must  prove  the  secret  burying  or  other  disposal  of  the  dead  body,  and  the 
endeavor  to  conceal  the  birth.  In  general,  the  evidence  to  prove  the  first  points  will 
also  tend  to  establish  the  last. 

Secret  disposition  of  the  hndy.]  What  has  been  a  suflScient  disposal  of  the  body  has 
hitherto  been  a  matter  of  doubt.  Where  the  evidence  vpas,  that  the  prisoner  had 
been  delivered  of  a  child,  and  had  placed  it  in  a  drawer,  where  it  was  found  locked 
up,  the  drawer  being  opened  by  a  key  taken  from  the  prisoner's  pocket,  Maule,  J., 
directed  an  acquittal,  being  of  opinion  that  the  former  statute  by  the  words,  "buried 
or  otherwise  disposed  of,"  contemplated  a  final  disposing  of  the  body.  K.  v.  Ash,  2 
Moo.  &  R.  294.  So  where  the  prisoner  had  placed  the  child  in  a  box  in  her  be(l- 
room,  Rolfe,  B.,  held,  that  the  disposing  of  the  body  must  be  in  some  place  intended 
for  its  final  deposit.  R.  v.  Bell,  MS.  2  Moo.  &  R.  294.  These  authorities  have  since 
been  overruled.  R.  v.  Goldthorpe,  2  Moo.  C.  C.  R.  244.  There  the  prisoner  had 
been  suspected  of  being  with  child,  but  always  denied  it,  and  after  her  delivery  per- 
sisted in  denying  that  she  had  been  delivered,  but  on  being  pressed  by  the  surgeon 
who  examined  her,  she  confessed  that  the  child  was  between  the  bed  and  mattress, 
*where  it  was  discovered.  The  case  having  been  reserved,  was  considered  [*361] 
at  a  meeting  of  the  judges  in  Michaelmas  Term,  1841,  at  which  all  the  judges,  except 
Alderson,  B.,  Patteson,  Erskine,  and  Bosanquet,  JJ.,  were  present,  when  Lord 
Abinger,  C.  B.,  Maule,  J.,  and  Rolfe,  B.,  thought  the  conviction  bad;  the  other 
judges  held  it  good,  and  the  conviction  was  affirmed.  The  point  was  again  reserved 
in  R.  V.  Perry,  Dears.  C.  C.  R.  473 ;  S.  C.  24  L.  J.  M.  G.  137.  There  the  pris- 
oner placed  the  dead  body  of  the  child  under  the  bolster,  with  the  intention  of  en- 
deavoring, as  far  as  she  could,  to  conceal  the  body  from  the  surgeon,  but  with  the 
intention  of  removing  it  elsewhere  when  an  opportunity  ofiered.  This  was  held  by 
the  Court  of  Criminal  Appeal  (Pollock,  C.  B.,  dissentiente^  to  be  disposing  of  a  dead 
body  within  the  statute.  And  it  appears  from  the  case  of  R.  v.  Opie,  8  Cox,  C.  C. 
332,  that  Martin,  B.,  took  the  same  view  as  the  Lord  Chief  Baron. 

Where  a  prisoner  was  stopped  going  across  a  yard,  in  the  direction  of  a  privy,  with 
a  bundle,  which  on  examination  was  found  to  be  a  cloth  sewed  up,  containing  the 
body  of  a  child;  it  was  held  by  Gurney,  B.,  that  the  prisoner  could  not  be  convicted, 
the  ofience  not  having  been  completed.  R.  v.  Snell,  2  Moo.  &  R.  44.  Evidence  was 
given  that  the  prisoner  denied  her  pregnancy,  and  also,  after  the  birth  of  the  child, 
denied  that  also;  but  she  afterward  confessed  to  a  surgeon  that  she  had  borne  a 
child.  The  body  of  the  child  was,  on  the  same  day,  found  among  the  soil  in  the 
privy.  Patteson,  J.,  held  it  to  be  essential  to  the  commission  of  the  ofience,  that  the 
prisoner  should  have  done  some  act  of  disposal  of  the  body  after  the  child  was  dead; 
therefore  if  she  had  gone  to  the  privy  for  another  purpose,  and  the  child  came  from 
her  unawares,  and  fell  into  the  soil  and  was  suffocated,  she  must  be  acquitted  of  the 
charge,  notwithstanding  her  denial  of  the  birth  of  the  child.  The  prisoner  was 
acquitted.  R.  v.  Turner,  8  C.  &  P.  755 :  84  B.  C.  L.  R.  See,  also  R.  v.  Coxhead, 
1  C.  &  K.  628  :  47  E.  C.  L.  R. 

Frances  Douglas  and  one  Robert  Hall  were  indicted  for  the  murder  of  a  female 
child,  of  which  they  were  acquitted ;  whereupon  the  jury  were  desired  to  inquire 
whether  the  female  was  guilty  of  endeavoring  to  conceal  the  birth.  The  prisoners 
had  been  living  together  for  some  time,  and  in  the  night,  or  rather  about  four  in  the 
morning,  she  was  delivered  of  the  child,  in  the  presence  of  the  male  prisoner,  who 
was  the  father  of  it,  and  who,  with  his  two  sons,  aged  fourteen  and  ten,  all  slept  on 
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the  same  pallet  with  her,  up  four  pair  of  stairs.  The  male  prisoner  very  soon  after- 
wards put  the  child  (which  had  not  been  separated  from  the  after-birth)  into  a  pan, 
carried  it  down  stairs  into  the  cellar,  and  threw  the  whole  into  the  privy,  the  female 
prisoner  remaining  in  bed  up  stairs.  She  was  proved  to  have  said  she  knew  it  was  to 
be  done.  The  fact  of  her  being  with  child  was,  some  time  before  her  delivery, 
known  by  her  mother,  who  lived  at  some  distance,  and  was  apparent  to  other  women. 
No  female  was  present  at  the  delivery;  one  had  been  sent  for  at  the  commencement 
of  the  labor,  about  twelve  at  night,  but  was  so  ill  she  could  not  attend.  There  were 
no  clothes  prepared,  or  other  provision  made,  but  the  parties  were  in  a  state  of  the 
most  abject  poverty  and  destitution.  The'jury  found  her  guilty  of  endeavoring  to 
conceal  the  birth,  and  two  points  were  reserved  for  the  opinion  of  the  judges:  1st, 
Whether  there  was  evidence  to  convict  the  prisoner  as  a  principal  ?  2dly,  whether 
[*362]  in  point  of  law  the  conviction  was  good  ?  The  case  was  argued  before  *all 
the  judges  (except  Park,  J.),  who  were  of  opinion  that  the  communication  made  to 
other  persons  was  only  evidence,  but  no  bar,  and  that  the  conviction  was  good ;  but 
they  recommended  a  pardon.  R.  v.  Douglas,  1  Moo.  C.  C.  480.  So  in  R.  v.  Skelton, 
3  C.  &  K.  119,  V.  Williams,  J.,  directed  the  jury,  that  if  a  woman  be  delivered  of  a 
child  which  is  dead,  and  a  man  take  the  body  and  secretly  bury  it,  she  was  indictable 
for  the  concealment  by  secret  burying  under  s.  14  of  the  former  statute,  and  he  for 
aiding  and  abetting  under  s.  31,  if  there  was  a  common  purpose  in  both  in  thus  en- 
deavoring to  conceal  the  birth  of  the  child ;  but  that  the  jury  must  be  satisfied,  not 
only  that  she  wished  to  conceal  the  birth,  J)ut  was  a  party  to  the  carrying  that  wish 
into  effect  by  the  secret  burial  by  the  hand  of  the  man,  in  pursuance  of  a  common 
design  between  them.  Piatt,  B.,  had  ruled  in  a  similar  way  in  R.  v.  Bird,  2  C.  & 
K.  817:  61  E.  C.  L.  R. 

An  indictment  for  endeavoring  to  conceal  the  birth  of  a  child  need  not  state 
whether  the  child  died  before,  at,  or  after  the  birth.  R.  v.  Ooxhead,  1  C.  &  K.  623  : 
47  E.  C.  L.  R. 

Upon  an  indictment  for  the  murder  of  a  child,  any  person,  on  failure  of  the  proof 
as  to  the  murder,  may  be  now  convicted  by  the  statute  of  endeavoring  to  conceal  the 
birth.  Formerly  no  person  but  the  mother  could  be  so  convicted.  R.  v.  Wright,  9 
C.  &  P.  154  :  38  E.  C.  L.  R.  Where  the  bill  for  murder  was  not  found  by  the  grand 
jury,  and  the  prisoner  was  tried  for  murder  on  the  coroner's  inquisition ;  it  was  held, 
that  she  might  be  found  guilty  of  the  concealment,  the  words  of  the  stat.  43  Geo.  3, 
being,  that  "it  shall  be  lawful  for  the  jury,  by  whose  verdict  any  person  charged 
with  such  murder  shall  be  acquitted,  to  find,"  and  the  judges  holding  that  the  coro- 
ner's inquisition  was  a  charge,  so  as  to  justify  the  finding  of  the  concealment.  R.  v. 
Maynard,  Russ.  &  R.  240;  R.  v.  Cole,  2  Leach,  1095;  3  Camb.  371.  It  may  be 
observed,  that  the  word  charge,  does  not  occur  in  the  statute  9  Geo.  4,  c.  31;  yet 
there  seems  no  doubt  that  the  prisoner  might  be  so  convicted  under  the  new  statute, 
for  she  is  "  tried  for  the  murder  of  her  child,"  as  much  on  the  inquisition  as  the  in- 
dictment. 1  Russ.  by  Gr.  514,  n. 


*363]  *CH1LDREN— OFFENCES  EELATING  TO. 

Child-stealing 363 

Abandoning  or  exposing  children,        ,         .                  ...,,,  363 

Carnal  knowledge  of  children,      .         .                  363 


Child-Stealing.']     The  offence  of  child-stealing  is  provided  for  by  the  24  &  26 
Vict.  c.  100,  8.  56,  mpra,  244. 
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Ahandoning  or  exposing  children.']  The  ill-treatment  of  children  by  persons  who 
are  their  parents  or  guardians  has  frequently  been  the  subject  of  criminal  prosecu- 
tion, and  in  many  cases  without  success. 

In  some  cases  it  has  been  attempted  to  make  the  abandonment  itself  the  ground  of 
a  criminal  prosecution,  but  it'is  now  definitely  settled  that  abandonment  alone,  with- 
out proof  that  the  child's  health  was  thereby  injured,  is  not  sufficient.  R.  v.  Frend, 
Euss.  &  Ey.  20;  E.  v.  Cooper,  1  Den.  C.  C.  454  j  E.  v.  Hogan,  2  Den.  C.  C.  277; 
E.  V.  Phillpot,  Dears.  C.  C.  179.  From  what  was  said  by  Jervis,  C.  J.,  in  deliver- 
ing judgment  in  the  last  case,  it  appears  also  that  the  injury  must  be  such  as  per- 
manently to  afi'ect  the  health  of  the  child,  in  analogy  to  the  provision  of  the  14  & 
15  Vict.  c.  11,  s.  1  (24  &  25  Vict.  c.  100,  s.  26). 

These  cases,  however,  assume  that  if  the  child's  health  were  permanently  injured 
the  parent  or  guardian  would  be  guilty  of  a  misdemeanor. 

The  law  on  the  subject  is  now  contained  in  the  24  &  25  Vict.  c.  100,  s.  27,  which 
provides  that,  "  "Whosoever  shall  unlawfully  abandon  or  expose  any  child  being  under 
the  age  of  two  years,  whereby  the  life  of  such  child  shall  be  endangered,  or  the 
health  of  such  child  shall  have  "been  or  shall  be  likely  to  be  permanently  injured, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Garnal  knowledge  of  children.]     See  tit.  "  Eape." 

As  to  prosecution  by  guardians  and  overseers  for  offences  relating  to  children,  see 
supra,  p.  277. 
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Interpretation  clause,  ....                 365 

Counterfeiting  gold  and  silver  coin,                ....                  .         .  365 

Coloring  coin  or  met<al  with  intent  to  make  it  pass  as  gold  or  silver  coin,     .  365 

Impairing  or  diminishing  gold  or  silver  coin,         ...                  ....  366 

Possession  of  filings  or  clippings  of  gold  or  silver  coin,         .         .         .  366 

Buying  or  selling  counterfeit  gold  or  silver  coin,  ...                  ....  366 

Importing  counterfeit  gold  or  silver  coin,                        .         .  367 

Exporting  counterfeit  coin,  ...                                              .                            .         .  367 

Uttering  counterfeit  gold  or  silver  coin 367 

Uttering  counterfeit  gold  or  silver  coin,  having  possession  of  other  counterfeit  coin,  .  367 

Uttering  twice  within  ten  days,    .....                  .                  .                   .  367 

Having  possession  of  counterfeit  gold  or  silver  coin,     . 368 

Utteii  ng  or  having  possession  of  counterfeit  gold  or  silver  coin  after  a  previous  conviction,  368 

Uttering  foreign  coin,  medals,  &c.,  as  current  gold  and  silver  coin,      .                  .         .  368 

Counterfeiting,  &c.,  copper  or  bronze  coin,  .         .                  ...                            .  368 

Uttering  base  copper  coin,     .         .                            .         .                  .         .                            .  369 

Defacing  coin,       ....                                     .  369 

Counterfeiting  foreign  gold  and  silver  coin.  ,         .                  ,         ,                  ...  369 

Importing  foreign  counterfeit  gold  and  silver  coin,        .                                              .         .  369 

Uttering  foreign  counterfeit  gold  and  silver  coin,          ....                  .         .  370 

Second  offence  of  uttering  foreign  counterfeit  gold  and  silver  coin,      .                            .  370 

Third  offence  of  uttering  foreign  counterfeit  gold  and  silver  coin,         ....  370 

Counterfeiting  foreign  coin  other  than  gold  and  silver  coin, 370 

Making,  mending,  or  having  possession  of  coining  tools,      .                          ...  371 

Conveying  coining  tools,  Ac,  out  of  the  mint,     .                  .         .  371 

Venue ....                  ,         .  371 

Proof  of  coin  being  counterfeit,   ...                          372 

When  offence  of  counterfeiting  is  complete,          .......                  .  372 

Punishment  of  principals  in  the  second  degree,  and  accessories,    .         .                   .  372 

Coin  of  mixed  metal, 372 
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Proof  of  counterfeiting S72 

of  uttering,         .......  .         •  '^"3 

of  possession  of  counterfeit  coin,         .  '^74 

Proceedings  for  a  gecund  offence,  ...  ...  375 

Offences  with  regard  to  coining  tools,    ...  •  ...  375 


The  laws  against  coining  and  other  similar  offences  were  consolidated  by  the  2  Wm. 
4,  c.  34,  by  which  the  former  statutes  were  repealed.  This  statute  has  been  now  re- 
pealed, and  the  provisions  against  these  oflFences  are  now  contained  in  the  24  &  25 
Vict.  0,  99. 

[*365]  *  Interpretation  of  terms.]  By  s.  1,  "In  the  interpretation  of  and  for  the 
purposes  of  this  act,  the  expression  '  the  queen's  current  gold  or  silver  coin,'  shall  in- 
clude any  gold  or  silver  coined  in  any  of  her  majesty's  mints,  or  lawfully  current  by 
virtue  of  any  proclamation  or  otherwise  in  any  part  of  her  majesty's  dominions,  whether 
within  the  United  Kingdom  or  otherwise;  and  the  expression  '  the  queen's  copper  coin,' 
shall  include  any  copper  coin  and  any  coin  of  bronze  or  mixed  metal  coined  in  any  of 
her  majesty's  mints,  or  lawfully  current  by  virtue  of  any  proclamation  or  otherwise, 
in  any  part  of  her  majesty's  said  dominions;  and  the  expression  'false  or  counter- 
feit coin,  resembling  or  apparently  intended  to  resemble  or  pa.ss  for  any  of  the  queen's 
current  gold  or  silver  coin,'  shall  include  any  of  the  queen's  current  coin  which  shall 
have  been  gilt,  silvered,  washed,  colored,  or  cased  over,  or  in  any  manner  altered,  so 
as  to  resemble,  or  be  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's 
current  coin  of  a  higher  denomination ;  and  the  expression  '  the  queen's  current 
coin,'  shall  include  any  coin  coined  in  any  of  her  majesty's  mints,  or  lawfully  cur- 
rent by  virtue  of  any  proclamation  or  otherwise  in  any  part  of  her  majesty's  said 
dominions,  and  whether  made  of  gold,  silver,  copper,  bronze,  or  mixed  metal ;  and 
where  the  having  any  matter  in  the  custody  or  possession  of  any  person  is  mentioned 
in  this  act,  it  shall  include  not  only  the  having  of  it  by  himself  in  his  personal  cus- 
tody or  possession,  but  also  the  knowingly  and  wilfully  having  it  in  the  actual  custody 
or  possession  of  any  other  person,  and  also  the  knowingly  and  wilfully  having  it  in 
any  dwelling-house  or  other  building,  lodging,  apartment,  field  or  other  place,  open 
or  inclosed,  whether  belonging  to  or  occupied  by  himself  or  not,  and  whether  such 
matter  shall  be  so  had  for  his  own  use  or  benefit,  or  for  that  of  any  other  person." 

Counterfeiting  the  gold  and  silver  coin.]  By  s.  2,  "  Whosoever  shall  falsely  make 
or  counterfeit  any  coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  queen's  current  gold  or  silver  coin  shall  in  England  and  Ireland  be  guilty 
of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  terra  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Coloring  coin  or  metal  with  intent  to  malce  it  pass  as  gold  or  silver  coin.]  By  s. 
3,  "Whosoever  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of 
producing  the  color  or  appearance  of  gold  or  of  silver,  or  by  any  means  whatsoever 
wash,  case  over,  or  color  any  coin,  whatsoever,  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin,  or  shall  gild  or 
silver,  or  shall,  with  any  wash  or  materials  capable  of  producing  the  color  or  appear- 
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ance  of  gold  or  of  silver,  or  by  any  means  wbatsoever  wash,  case  over,  or  color  any  piece 
of  silver  or  copper,  or  of  coarse  gold  or  coarse  silver,  or  of  any  metal  or  mixture  of 
metals  respectively,  being  of  a  fit  size  and  figure  to  be  coined,  and  with  intent  that 
the  same  shall  be  coined  into  false  and  counterfeit  coin,  resembling  or  apparently  in- 
tended to  resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin  ;  or  shall 
gild,  or  shall,  with  any  wash  or  materials  capable  of  producing  the  color  *or  [*366] 
appearance  of  gold,  or  by  any  means  whatsoever  wash,  case  over,  or  color  any  of  the 
queen's  current  silver  coin,  or  file,  or  in  any  manner  alter  such  coin,  with  intent  to' 
make  the  same  resemble  or  pass  for  any  of  the  queen's  current  gold  coin ;  or  shall 
gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of  producing  the  color  or 
appearance  of  gold  or  of  silver,  or  by  any  means  whatsoever  wash,  case  over, 
or  color  any  of  the  queen's  current  copper  coin,  or  file,  or  in  any  manner  alter  such 
coin,  with  intent  to  make  the  same  resemble  or  pass  for  any  of  the  queen's  current 
gold  or  silver  coin,  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Impairing  or  diminisMng  gold  or  silver  coin.  J  By  s.  4,  "  Whosoever  shall  im- 
pair, diminish,  or  lighten  any  of  the  queen's  current  gold  or  silver  coin,  with  intent 
that  the  coin  so  impaired,  diminished,  or  lightened,  may  pass  for  the  queen's  current 
gold  or  silver  coin,  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years,  and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Possession  of  filings  or  clippings  of  gold  or  silver  coin.]  By  s.  5,  "Whosoever 
shall  unlawfully  have  in  his  custody  or  possession  any  filings  or  clippings,  or  any  gold 
or  silver  bullion,  or  any  gold  or  silver  in  dust,  solution,  or  otherwise,  which  shall  have 
been  produced  or  obtained  by  impairing,  diminishing,  or  lightening  any  of  the  queen's 
current  gold  or  silver  coin,  knowing  the  same  to  have  been  so  produced  or  obtained, 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland,  of  a  high  crime 
and  offence,  and  being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Buying  or  selling  counterfeit  gold  or  silver  coin.]  By  s.  6,  "  Whosoever  without 
lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused)  shall 
buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off  any  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  queen's  current  gold  or  silver  coin,  at  or  for  a  lower  rate  or  value  than  the  same 
imports,  or  was  apparently  intended  to  import,  shall  in  England  and  Ireland  be  guilty 
of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 
And  in  any  indictment  for  any  *such  offence  as  in  this  section  aforesaid,  it  ["^367] 
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shall  be  sufficient  to  allege  that  the  party  accused  did  buy,  sell,  receive,  pay,  or  put 
oflF,  or  did  offer  to  buy,  sell,  receive,  pay,  or  put  off  the  false  or  counterfeit  coin  at  or 
for  a  lower  rate  or  value  than  the  same  imports,  or  was  apparently  intended  to  import, 
without  alleging  at  or  for  what  rate,  price,  or  value  the  same  was  bought,  sold,  re- 
ceived, paid,  or  put  off,  or  offered  to  be  bought,  sold,  received,  paid,  or  put  off." 

Importing  counterfeit  gold  or  silver  coin.]  13y  s.  7,  "  Whosoever  without  lawful 
authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused)  shall  import  or 
receive  into  the  United  Kingdom  from  beyond  the  seas,  any  false  or  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for 
any  time  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Exporting  counterfeit  coin.]  By  section  8,  "  Whosoever  without  lawful  authority 
or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused)  shall  export,  or  put  on 
board  any  ship,  vessel,  or  boat,  for  the  purpose  of  being  exported  from  the  United 
Kingdom,  any  false  or  counterfeit  coin,  resembling  or  apparently  intended  to  resem- 
ble or  pass  for  any  of  the  queen's  current  coin,  knowing  the  same  to  be  false  or  coun- 
terfeit, shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of 
a  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement." 

Uttering  counterfeit  gold  or  silver  coin.]  By  s.  9,  "  Whosoever  shall  tender, 
utter,  or  put  off  any  false  or  counterfeit  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin,  knowing  the  same 
to  be  false  or  counterfeit,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  one  year, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Uttering  counterfeit  gold  or  silver  coin,  having  possession  of  other  counterfeit  coin.] 
By  s.  10,  "  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin, 
resembling,  or  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  shall,  at  the  time 
of  such  tendering,  uttering,  or  putting  off,  have  in  his  custody  or  possession,  besides 
the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  any  other  piece  of  false 
or  counterfeit  coin,  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  queen's  current  gold  or  silver  coin,"  is  liable  to  the  same  punishment  as  for  the 
next  offence. 

[*368]  Uttering  twice  within  ten  da7/s.]  By  the  same  section,  "  Whosoever  *shall, 
either  on  the  day  of  such  tendering,  uttering,  or  putting  off,  or  within  the  space  of 
ten  days  then  next  ensuing,  tender,  utter,  or  put  off  any  false  or  counterfeit  coin,  re- 
sembling, or  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  current 
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gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall  in  England  and 
Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Having  possession  of  counterfeit  gold  or  silver  eoin.^  By  s.  11,  "  Whosoever 
shall  have  in  his  custody  or  possession  three  or  more  pieces  of  false  or  counterfeit 
coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with  in- 
tent to  utter  or  put  off  the  same  or  any  of  them,  shall  in  England  and  Ireland  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Uttering  or  having  possession  of  counterfeit  gold  or  silver  coin  after  a  previous 
conviction.']  By  s.  12,  "  Whosoever,  having  been  convicted,  either  before  or  after 
the  passing  of  this  act,  of  any  such  misdemeanor  or  crime  and  offence,  as  in  any  of 
the  last  three  preceding  sections  mentioned,  or  of  any  felony  or  high  crime  and  of- 
fence against  this  or  any  former  act  relating  to  the  coin,  shall  afterwards  commit  any 
of  the  misdemeanors  or  crimes  and  offences  in  any  of  the  said  sections  mentioned, 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

Uttering  foreign  coin,  medals,  &c.,  as  current  gold  and  silver  coin.]  By  s.  13, 
"  Whosoever  shall,  with  intent  to  defraud,  tender,  utter,  or  put  off  as  or  for  any  of 
the  queen's  current  gold  or  silver  coin  any  coin  not  being  such  current  gold  or  silver 
coin,  or  any  medal  or  piece  of  metal,  or  mixed  metal,  resembling  in  size,  figure,  and 
color  the  current  coin  as  or  for  which  the  same  shall  be  so  tendered,  uttered,  or  put 
off,  such  coin,  medal,  or  piece  of  metal,  or  mixed  metal  so  tendered,  uttered,  or  put 
off,  being  of  less  value  than  the  current  coin  as  or  for  which  the  same  shall  be  so 
tendered,  uttered,  or  put  off,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  one  year, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Counterfeiting,  &c.,  copper  or  bronze  coin.]  By  s.  14,  the  various  offences  rela- 
ting to  the  copper  coin  are  consolidated  into  one  clause,  *and  it  is  enacted,  [*369] 
that,  "  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling,  or  appa- 
rently intended  to  resemble  or  pass  for  any  of  the  queen's  current  copper  coin,  and 
whosoever  without  lawful  authority  or  excuse  (the  proof  of  which  authority  shall  lie 
on  the  party  accused)  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make  or 
mend,  or  buy  or  sell,  or  have  in  his  custody  or  possession  any  instrument,  tool,  or 
engine  adapted  and  intended  for  the  counterfeiting  any  of  the  queen's  current  copper 
coin ;  or  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or 
put  off  any  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
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pass  for  any  of  the  queen's  current  copper  coin,  at  or  for  a  lower  rate  or  value  tban 
the  same  imports,  or  was  apparently  intended  to  import,  shall  in  England  and  Ire- 
land be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years,  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

By  s.  1  the  words  "  copper  coin  "  include  coin  of  bronze  or  mixed  metal. 

Uttering  base  copper  or  bronze  coin.}  By  s.  15,  "  Whosoever  shall  tender,  utter, 
or  put  off  any  false  or  counterfeit  coin,  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  queen's  current  copper  coin,  knowing  the  same  to  be  false  or 
counterfeit,  or  shall  have  in  his  custody  or  possession  three  or  more  pieces  of  false  or 
counterfeit  coin,  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the 
queen's  current  copper  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with  in- 
tent to  utter  or  put  off  the  same  or  any  of  them,  shall  in  England  and  Ireland  be  guilty 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding one  year,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Defacing  coin.]  By  s.  16,  "  Whosoever  shall  deface  any  of  the  queen's  current 
gold,  silver,  or  copper  coin,  by  stamping  thereon  any  names  or  words,  whether  such 
coin  shall  or  shall  not  be  thereby  diminished  or  lightened,  shall  in  England  and  Ire- 
land be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  one  year,  with  or  without  hard  labor." 

Counterfeiting  foreign  gold  and  silver  coin.}  By  s.  18,  "  Whosoever  shall  make 
or  counterfeit  any  kind  of  coin  not  being  the  queen's  current  gold  or  silver  coin,  but 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of 
any  foreign  prince,  state,  or  country,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement." 

[*370]  *Importing  foreign  counterfeit  gold  and  silver  coin]  By  s.  19,  "Whosoever, 
without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused), 
shall  bring  or  receive  into  the  United  Kingdom  any  such  false  or  counterfeit  coin,  re- 
sembling or  apparently  intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any 
foreign  prince,  state,  or  country,  knowing  the  same  to  be  false  or  counterfeit,  shall  in 
England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement." 

Uttering  foreign  counterfeit  gold  and  silver  coin.]     By  s.  20,  "  Whosoever  shall 
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tender,  utter,  or  put  off  any  such  false  or  counterfeit  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign  prince,  state, 
or  country,  knowing  the  same  to  be  false  or  counterfeit,  shall  in  England  and  Ireland 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  six  months,  with  or  without  hard  labor." 

Second  offence  of  uttering  foreign  counterfeit  gold  and  silver  coinJ\  By  s.  21, 
"  Whosoever,  having  been  so  convicted  as  in  the  last  preceding  section  mentioned, 
shall  afterwards  commit  the  like  offence  of  tendering,  uttering,  or  putting  off  any 
such  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to  be  false  or  counter- 
feit, shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement." 

Third  offence  of  uttering  foreign  counterfeit  gold  and  silver  coinJ]  By  the  same 
section,  "  Whosoever,  having  been  so  convicted  of  a  second  offence,  shall  afterwards 
commit  the  like  offence  of  tendering,  uttering,  or  putting  off  any  such  false  or  coun- 
terfeit coin  as  aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  shall  in  England 
and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Counterfeit  foreign  coin  other  than  gold  or  silver  coin.]  By  s.  22,  "  Whosoever 
shall  falsely  make  or  counterfeit  any  kind  of  coin  not  being  the  queen's  current  coin, 
but  resembling  or  apparently  intended  to  resemble  or  pass  for  any  copper  coin,  or  any 
other  coin  made  of  any  metal  or  mixed  metals  of  less  value  than  the  silver  coin  of 
any  foreign  prince,  state,  or  country,  shall  in  England  and  Ireland  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  for  the  first  offence  to  be  imprisoned  for 
any  term  not  exceeding  *one  year,  and  for  the  second  offence  to  be  kept  in  [*371] 
penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Making,  mending,  or  having  possession  of  coining-tools.]  By  s.  24,  "Whosoever, 
without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused), 
shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell, 
or  have  in  his  custody  or  possession  any  puncheon,  counter-puncheon,  matrix,  stamp, 
»  die,  pattern  or  mould,  in  or  upon  which  there  shall  be  made  or  impressed,  or  which 
will  make  or  impress,  or  which  shall  be  adapted  and  intended  to  make  or  impress  the 
figure,  stamp,  or  apparent  resemblance  of  both  or  either  of  the  sides  of  any  of  the 
queen's  current  gold  or  silver  coin,  or  of  any  coin  of  any  foreign  prince,  state,  or 
country,  or  any  part  or  parts  of  both  or  either  of  such  sides;  or  shall  make  or  mend, 
or  begin  or  proceed  to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his  custody  or 
possession  any  edger,  edging,  or  other  tool,  collar,  instrument,  or  engine  adapted  and 
intended  for  the  marking  of  coin  round  the  edges,  with  letters,  grainings,  or  other 
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marks  or  figures  apparently  resembling  those  on  the  edges  of  any  such  coin  as  in  this 
section  aforesaid,  knowing  the  same  to  be  so  adapted  and  intended  as  aforesaid;  or 
shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  shall  buy  or  sell,  or 
have  in  his  custody  or  possession  any  press  for  coinage,  or  any  cutting  engine  for 
cutting  by  force  of  a  screw,  or  of  any  other  contrivance,  round  blanks  out  of  gold, 
silver,  or  other  metal,  or  mixture  of  metals,  or  any  other  machine,  knowing  such 
press  to  be  a  press  for  coinage,  or  knowing  such  engine  or  machine  to  have  been  used,/ 
or  to  be  intended  to  be  used  for,  or  in  order  to  the  false  making  or  counterfeiting 
any  such  coin  as  in  this  section  aforesaid,  shall  in  England  and  Ireland  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Conveying  coining-tools,  &c.,  out  of  tJie  mint.']  By  s.  25,  "Whosoever,  without 
lawful  authority  or  excuse  (the  proof  whereof  shall  lie  upon  the  party  accused)  shall 
knowingly  convey  out  of  any  of  her  majesty's  mints,  any  puncheon,  counter-puncheon, 
matrix,  stamp,  die,  pattern,  mould,  edger,  edging,  or  other  tool,  collar,  instrument, 
press,  or  engine  used  or  employed  in  or  about  the  coining  of  coin,  or  any  useful  part 
of  any  of  the  several  matters  aforesaid,  or  any  coin,  bullion,  metal  or  mixture  of 
metals,  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement.'' 

Yenue.]  By  s.  28,  "  Where  any  person  shall  tender,  utter,  or  put  off  any  false  or 
counterfeit  coin  in  one  county  or  jurisdiction,  and  shall  also  tender,  utter,  or  put  off 
any  other  false  or  counterfeit  coin  in  any  other  county  or  jurisdiction,  either  on  the 
[*372]  day  of  such  first-mentioned  ^tendering,  uttering,  or  putting  off,  or  within  the 
space  of  ten  days  next  ensuing,  or  where  two  or  more  persons,  acting  in  concert  in 
different  counties  or  jurisdiction,  shall  commit  any  offence  against  this  act,  every 
such  offender  may  be  dealt  with,  indicted,  tried,  and  punished,  and  the  offence  laid 
and  charged  to  have  been  committed  in  any  one  of  the  said  counties  or  jurisdictions, 
in  the  same  manner  in  all  respects  as  if  the  offence  had  been  actually  and  wholly 
committed  within  such  one  county  or  jurisdiction." 

As  to  offences  committed  within  the  jurisdiction  of  the  Admiralty,  see  s.  36, 
supra,  tit.  "  Venue,"  p.  235. 

Proof  of  coin  being  counterfeit.]  By  s.  29,  "  Where,  upon  the  trial  of  any  person 
charged  with  any  offence  against  this  act,  it  shall  be  necessary  to  prove  that  any  coin 
produced  in  evidence  against  such  person  is  false  or  counterfeit,  it  shall  not  be  neces- 
sary to  prove  the  same  to  be  false  and  counterfeit  by  the  evidence  of  any  moneyer  or  • 
other  officer  of  her  majesty's  mint,  but  it  shall  be  sufficient  to  prove  the  same  to  be 
false  or  counterfeit  by  the  evidence  of  any  other  credible  witness." 

When  the  offence  of  counterfeiting  is  complete.]  By  s.  80,  "  Every  offence  of  falsely 
making  or  counterfeiting  any  coin,  or  of  buying,  selling,  receiving,  paying,  tender- 
ing, uttering,  or  putting  off,  or  of  offering  to  buy,  sell,  receive,  pay,  utter,  or  put  off 
any  false  or  counterfeit  coin  against  the  provisions  of  this  act,  shall  be  deemed  to  be 
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complete,  although  the  coin  so  made  or  counterfeited,  or  bought,  sold,  received,  paid, 
tendered,  uttered,  or  put  off,  or  offered  to  be  bought,  sold,  received,  paid,  uttered,  or 
put  off,  shall  not  be  in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof  shall  not 
be  finished  or  perfected." 

Punishment  of  principals  in  the  second  degree,  and  accessories^  By  s.  35,  "  In 
the  case  of  every  felony  punishable  under  the  act,  every  principal  in  the  second 
degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable;  and  every  accessory  after 
the  fact  to  any  felony  punishable  under  this  act  shall  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

Coin  of  mixed  metal.']  The  provisions  of  the  2  &  3  Will.  4,  c.  34,  which  apply 
to  copper  coin,  were  applied  to  coin  of  mixed  metal  by  the  22  &  23  Vict.  c.  30.  Now 
that  the  2  &  3  Will.  4,  c.  34,  is  repealed,  the  22  &  23  Vict.  c.  30,  though  unre- 
pealed, becomes  inoperative.  But  by  the  interpretation  clause  of  the  present  statute 
the  term  "  copper  coin"  is  to  include  all  current  coin,  whether  copper  or  not,  which 
is  not  gold  and  silver;  so  that  the  sections  which  apparently  only  apply  to  copper 
coin  really  include  offences  relating  to  any  of  the  bronze  coins  now  in  circulation. 

Proof  of  counterfeiting /\  It  is  apprehended  that,  notwithstanding  the  provision 
in  s.  30,  supra,  there  must  still  be  a  substantial  making  or  counterfeiting  proved, 
and  that  it  will  not  be  sufiicient  merely  to  show  that  steps  have  been  taken  towards 
a  counterfeiting.  The  clause  appears, to  have  been  intended  to  provide  against  such 
cases  as  that  of  R.  v.  Harris,  1  Lea.  135,  where  the  metal  requiring  a  process  of 
*beating,  filing,  and  immersing  in  aqua  fortis,  to  render  the  coin  passable,  [*373] 
the  judges  held,  that  the  prisoner  could  not  be  convicted  of  counterfeiting.  See  also 
K.  V.  Varley,  1  Leach,  76;  Wm.  Black.  682;  1  East,  P.  C.  164. 

The  question  whether  the  coin  alleged  to  be  counterfeit  does,  in  fact,  resemble  or 
is  apparently  intended  to  resemble  or  pass  for  the  king's  current  gold  or  silver  coin, 
is  one  of  fact  for  the  jury ;  in  deciding  which  they  must  be  governed  by  the  state  of 
the  coinage  at  the  time.(l)  Thus  where  the  genuine  coin  is  worn  smooth,  a  coun- 
terfeit bearing  no  impression  is  within  the  law  ;  for  it  may  deceive  the  more  readily 
for  bearing  no  impression,  and  in  the  deception  the  offence  consists.  R.  v.  Welsh,  1 
Bast,  P.  C.  164;  1  Leach,  293 ;  R.  v.  Wilson,  1  Leach,  285.  Nor  will  a  variation, 
not  sufficient  to  prevent  the  deception,  render  the  coin  less  a  counterfeit.  Thus  it  is 
said  by  Lord  Hale,  that  counterfeiting  the  lawful  coin  of  the  kingdom,  yet  with  some 
small  variation  in  the  inscription,  effigies,  or  arms,  is  a  counterfeiting  of  the  king's 
money.  1  Hale,  P.  C  215. 

What  is  current  coin  may  be  proved  by  evidence  of  common  usage  or  reputation. 
1  Hale,  P.  C.  215. 

Proof  of  uttering.]  Upon  an  indictment  for  the  simple  offence  of  uttering,  the 
prosecutor  must  prove  the  act  of  uttering,  &c.,  as  charged,  that  the  money  was  coun- 
terfeit, and  that  the  prisoner  knew  it  to  be  such.  The  practice  of  "ringing  the 
changes"  was  held  to  be  an  offence  under  the  repealed  statute,  15  Geo.  2,  c.  28.  R. 
V.  Prank,  1  Leach,  644 ;  and  it  is  so  likewise  under  the  present  act.  The  coin  must 
be  proved  to  be  counterfeit  in  the  usual  way. 

The  mode  of  proving  guilty  knowledge  has  been  already  considered  at  length,  ante, 
p.  89. 

(1)   Case  of  Qainn  et  al.,  6  Rogers's  Reo.  63. 
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Where  several  persons  are  charged  with  an  uttering,  it  must  appear  either  that 
they  were  all  present,  or  so  near  to  the  party  actually  uttering  as  to  be  able  to  afford 
him  aid  and  assistance.  Three  persons  were  indicted  for  uttering  a  forged  note,  and 
it  appeared  that  one  of  them  uttered  the  note  in  Gosport  while  the  other  two  were 
waiting  at  Portsmouth  till  his  return,  it  having  been  previously  concerted  that  the 
prisoner  who  uttered  the  note  should  go  over  the  water  for  the  purpose  of  passing  the 
note,  and  should  rejoin  the  other  two.  All  the  prisoners  having  been  convicted,  it 
was  held,  that  the  two  prisoners  who  had  remained  in  Portsmouth,  not  being  present 
at  the  time  of  uttering,  or  so  near  as  to  be  able  to  afford  any  aid  or  assistance  to  the 
accomplice  who  actually  uttered  the  note,  were  not  principals  in  the  felony.  E.  v. 
Scares,  Russ.  &  Ry.  25 ;  2  East,  P.  C.  974.  The  two  prisoners  were  charged  with 
uttering  a  forged  note.  It  appeared  that  they  came  together  to  Nottingham,  and 
left  the  inn  there  together,  and  that  on  the  same  day,  between  two  and  three  hours 
from  their  leaving  the  inn,  one  of  the  prisoners  passed  the  note  ;  both  the  prisoners 
being  convicted,  the  judges  held  the  conviction  wrong  as  to  the  prisoner  who  was  not 
present,  not  considering  him  as  present  aiding  and  abetting.  R.  v.  Davis,  Euss.  & 
Ry.  113. 

If  two  utterers  of  counterfeit  coin,  with  a  general  community  of  purpose  go  differ- 
ent ways  and  utter  coin  apart  from  each  other,  and  not  near  enough  to  assist  each 
other,  their  respective  ntterings  are  not  joint  utterings  by  both.  R.  v.  Manners,  7  C- 
[*374]  &  P.  801 :  32  E.  C.  L.  R.  But  it  *was  held  by  Erskine,  J.,  that  if  two 
persons  having  jointly  prepared  counterfeit  coin,  plan  the  uttering,  and  go  on  a  joint 
expedition,  and  utter  in  concert  and  by  previous  arrangement  the  different  pieces  of 
coin,  then  the  act  of  one  would  be  the  act  of  both,  though  they  might  not  be  proved 
to  be  actually  together  at  each  uttering.  R.  v.  Hurse,  2  Moo.  &  R.  360 ;  Ace.  R.  v. 
Greenwood,  2  Den.  C.  C.  R.  453;  S.  C.  21  L.  J.  M.  C.  127. 

The  giving  of  a  piece  of  counterfeit  coin  in  charity  was  held  not  an  uttering  within 
the  statute,  although  the  person  might  know  it  to  be  counterfeit,  for  there  must  be 
some  intention  to  defraud.  R.  v.  Page,  8  C.  &  P.  122  :  34  E.  C.  L.  R.  See  1  Russ. 
by  Grea.  (m),  where  the  correctness  of  this  decision  is  doubted.  The  ruling  in  R.  v. 
Page  has  also  been  thought  questionable  by  Denman,  C.  J.,  and  Coltraan,  J.,  in  a 
recent  trial  at  the  Central  Criminal  Court,  in  which  it  was  held,  that  if  a  person 
gave  a  counterfeit  coin  to  a  woman  with  whom  he  had  shortly  before  had  intercourse, 
it  was  an  uttering  within  the  2  Wm.  4,  c.  34,  s.  7 ;  Anon.  1  Cox,  C.  C.  250. 

"  To  utter  and  put  off"  a  thing  is  to  "  offer  it,  whether  taken  or  not."  Per  Jervis, 
C.  J.,  in  R.  T.  Welch,  20  L.  J.  M.  C.  161. 

As  to  a  joint  uttering  by  a  husband  and  wife,  see  post,  tit.  "  Coercion  by  Hus- 
band." 

Proof  of  possession  of  counterfeit  coiu."]  It  is  a  very  frequent  question,  what 
amounts  to  the  possession  of  counterfeit  coin,  both  as  aggravating  the  uttering  and 
as  itself  a  substantive  offence.  The  following  cases  have  been  decided  on  this  point. 
Having  a  large  quantity  of  counterfeit  coin  in  possession,  many  of  each  sort  being 
of  the  same  date,  and  made  in  the  same  mould,  and  each  piece  being  wrapped  in  a 
separate  piece  of  paper,  and  the  whole  distributed  in  different  pockets  of  the  dress, 
is  some  evidence  that  the  possessor  knew  that  the  coin  was  counterfeit  and  intended 
to  utter  it.  R.  v.  Jarvis,  25  L.  J.  M.  C.  30.  In  the  following  case,  two  persons 
were  convicted  of  a  joint  uttering,  having  another  counterfeit  shilling  in  their  pos- 
session, although  the  latter  coin  was  found  upon  the  person  of  one  of  them  only. 
It  appeared  that  one  of  the  prisoners  went  into  a  shop  and  there  purchased  a  loaf,  for 
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which  she  tendered  a  counterfeit  shilling  in  payment.  She  was  secured,  but  no  more 
counterfeit  money  was  upon  her.  The  other  prisoner  who  had  come  with  her,  and 
was  waiting  at  the  shop-door,  then  ran  away,  but  was  immediately  secured,  and  four- 
teen bad  shillings  were  found  upon  her,  wrapped  in  gauze  paper.  It  was  objected 
that  the  complete  offence  stated  in  the  indictment  was  not  proved  against  either  of 
the  prisoners;  Garrow,  B.,  was  of  opinion,  that  the  prisoners  coming  together  to  the 
shop,  and  the  one  staying  outside,  they  must  both  be  taken  to  be  jointly  guilty  of  the 
uttering,  and  that  it  was  for  the  jury  to  say  whether  the  possession  of  the  remaining 
pieces  of  bad  money  was  not  joint.  The  jury  found  both  the  prisoners  guilty.  R.  v. 
Skerritt,  2  C.  &  P.  427 :  12  E.  C.  L.  R.  The  prisoner  was  indicted  for  having  in 
his  possession  three  or  more  pieces  of  counterfeit  coin.  The  prisoner  was  taken  in 
company  with  a  man  named  Large.  On  their  being  searched,  only  two  bad  shil- 
lings were  found  on  the  former,  but  upon  Large  were  found  sixteen  bad  shillings. 
The  jury  found,  that  the  prisoner  knew  that  Large  had  the  sixteen  bad  .shillings  in 
his  possession  :  that  he  knew  that  all  the  shillings  found  on  Large  and  himself  were 
counterfeit,  and  that  both  parties  had  the  common  purpose  of  *uttering  them.  [*375] 
Alderson,  B.,  thereupon  directed  the  jury,  that  the  possession  of  Large  was  the  pcs- 
session  of  the  prisoner;  and  if  so,  that  the  latter  had  three  or  more  counterfeit  pieces 
in  his  possession,  although  only  two  were  found  upon  him.  The  prisoner  being  con- 
victed, the  learned  judge  reserved  the  point  for  the  consideration  of  the  judges, 
thinking  that  a  difficulty  arose  out  of  the  interpretation  clause,  which  seemed  to  con- 
fine the  possession  to  the  personal  custody  or  possession  of  the  party  accused.  On 
the  case  being  argued  before  the  judges,  they  were  divided  in  opinion ;  but  a  ma- 
jority held,  that  the  possession  of  Large  was  the  possession  of  the  prisoner,  and  that 
the  latter  was  properly  convicted.  R.  v.  Rogers,  2  M.  C.  C.  85;  S.  0.  2  Lewin,  C.  C. 
119,  297. 

So  where  one  of  two  persons  in  company  utters  counterfeit  coin,  and  other  coun- 
terfeit coin  is  found  on  the  other  person,  they  are  jointly  guilty  of  the  aggravated 
offence,  if  acting  in  concert  and  both  knowing  of  the  possession.  R.  v.  Gerrish  & 
Brown,  2  Moo.  &  R.  219 ;  see  also  R.  v.  Williams,  Carr.  &  M.  259 :  41  E.  C.  L. 

R(i)- 

The  guilty  knowledge  will  be  proved  in  the  same  manner  as  under  an  indictment 
for  uttering  false  coin,  ante,  p.  89. 

Proceedings  for  second  offence.]  If  it  is  intended  to  punish  the  prisoner  as  for 
a  second  offence,  under  s.  21,  he  must  be  specially  indicted;  for  upon  the  correspond- 
ing clause  of  the  2  &  3  Wm.  4,  c.  34,  s.  7,  where  a  prisoner  was  convicted  under  the 
first  part  of  the  above  section  of  two  separate  utterings  contained  in  two  counts  of  the 
same  indictment,  the  judges  held,  that  one  judgment  for  two  years'  imprisonment 
was  bad,  and  that  there  should  have  been  two  consecutive  judgments  of  one  year's 
imprisonment  each.  R.  v.  Robinson,  1  Moo.  C.  C.  413. 

Offences  relating  to  coining-tools.]  The  prisoner  employed  a  diesinker  to  make, 
for  a  pretended  innocent  purpose,  a  die,  calculated  to  make  shillings;  the  diesinker 

(1)  Having  in  possession  instruments  for  coining,  with  an  intent  to  counterfeit  money,  is  a  misde- 
meanor at  common  law.    Murphy's  Case,  4  Rogers's  Kec.  42  ;  Dorsett's  Case,  5  Id.  77. 

An  averment  that  the  defendant  secretly  kept  instruments  for  counterfeiting,  sufficiently  avers  a 
scienter.    Sutton  v.  The  State,  9  Ohio,  13.3. 

On  an  indictment  for  counterfeiting  coin,  the  criminal  participation  of  the  defendant  may  be  in- 
ferred by  the  jury  from  the  fact  that  a  large  quantity  of  spurious  coin,  and  various  instruments  and 
appliances  for  coining,  were  found  in  his  possession,  unless  such  possession  be  satisfactorily  explained 
by  him.  United  States  v.  Bums,  5  McLean,  23;  United  States  v.  King,  Ibid.  208. 
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suspecting  fraud,  informs  the  commissioners  of  the  mint,  and  under  their  directions 
made  the  die,  for  the  purpose  of  detecting  the  prisoner.  On  a  case  reserved  it  was 
held,  that  the  diesinker  was  an  innocent  agent,  and  that  the  prisoner  was  rightly 
convicted  as  a  principal,  under  the  2  Wm.  4,  c.  34,  s.  10.  R.  v.  Bannen,  2  Moody, 
C.  C.  K.  309 ;  S.  C.  1  C.  &  K.  295 :  47  E.  C.  L.  R.  The  particular  tool  specified 
must  then  be  proved. (1)  With  regard  to  all  the  tools  mentioned  in  the  new  statute,  it 
should  be  observed,  that  they  are  described  to  be  such  as  will  impress  "  any  part  or 
parts  of  both  or  either  of  the  sides  "  of  any  of  the  king's  current  gold  or  silver  coin ; 
a  description  of  tool  not  included  in  the  former  acts.  The  new  statute,  like  the  for- 
mer, divides  the  coining  instruments  into  those  upon  which  there  shall  be  "  made  or 
impressed"  and  those  which  will  "make  and  impress"  the  figure,  &c.,  of  both  or 
either  of  the  sides  of  the  lawful  coin.  The  following  case,  therefore,  is  still  appli- 
cable :  The  prisoner  was  indicted  for  having  in  his  custody  a  mould,  upon  which  there 
was  made  and  impressed,  &c.,  the  figure  of  a  shilling.  The  mould  bore  the  resem- 
blance of  a  shilling  inverted,  viz.,  the  convex  parts  being  concave  in  the  mould;  and 
it  was  objected,  that  it  should  have  been  described  as  an  instrument  which  would 
make  or  impress,  &c.,  and  not  as  one  on  which  was  made  and  impressed,  &o. ;  but  a 
great  majority  of  the  judges  were  of  opinion  that  the  evidence  maintained  the  in- 
[*376]  dictment,  because  the  stamp  of  the  current  coin  was  *impressed  upon  the 
mould.  They  agreed,  however,  that  it  would  have  been  more  accurate  had  the  in- 
strument been  described  as  one  "  which  would  make  or  impress."  R.  v.  Lennard,  1 
Leach,  92  ;  1  East,  P.  C.  170. 

To  convict  a  prisoner  upon  an  indictment  under  the  2  Wm.  4,  c.  34,  s.  10,  charg- 
ing him  with  having  in  his  possession  "  one  mould,  upon  which  was  impressed  the 
figure  and  apparent  resemblance"  of  the  obverse  side  of  a  shilling,  Patteson,  J.,  held, 
that  the  jury  must  be  satisfied  that,  at  the  time  the  prisoner  had  it  in  his  possession, 
the  whole  of  the  obverse  side  of  a  shilling  was  impressed  on  the  mould.  R.  v.  Foster, 
7  C.  &  P.  494  :  32  E.  C.  L.  R.  But  on  a  second  indictment  against  the  same  pris- 
oner, under  the  above  section,  for  making  a  mould  "  intended  to  make  and  impress 
the  figure  and  apparent  resemblance"  of  the  obverse  side  of  a  shilling,  the  same 
learned  judge  ruled,  that  it  was  sufiicient  to  prove  that  the  prisoner  made  the  mould 
and  a  part  of  the  impression,  though  he  had  not  completed  the  entire  impression.  Id. 
495.  An  indictment  alleging  that  the  prisoner  had  in  his  possession  a  mould  "upon 
which  said  mould  was  made  and  impressed  the  figure  and  apparent  resemblance  "  of 
the  obverse  side  of  a  sixpence,  was  held  bad  on  demurrer,  as  not  sufficiently  showing 
that  the  impression  was  on  the  mould  at  the  time  it  was  in  the  prisoner's  possession. 
A  fresh  indictment,  with  the  words  "then  and  there"  before  the  words  "made  and 
impressed,"  was  held  good.  R.  v.  Richmond,  1  C.  &  K.  240 :  47  E.  C.  L.  R. 

Upon  the  repealed  statute  of  8  &  9  Wm.  3,  c.  26,  it  was  held,  that  it  was  not  eon- 
fined  to  sueh  instruments  as  used  by  the  hand,  unconnected  with  any  other  power, 
will  produce  the  efi'ect.  A  collar  marking  the  edge,  by  having  the  coin  forced  through 
it  by  machinery,  is  an  instrument  within  the  act,  though  this  mode  of  marking  the 
edge  is  of  modern  invention.  R.  v.  Moore,  1  Moody,  C.  C.  122. 

The  words  "figure,  stamp,  or  apparent  resemblance,"  do  not  mean  an  exact  resem- 
blance; but  if  the  instrument  will  impress  a  resemblance  in  point  of  fact  such  as  will 
impose  upon  the  world,  it  is  sufficient.  R.  v,  Ridgeley,  1  East,  P.  G.  171;   1  Leach, 

(1)  If  one  pass  counterfeit  money,  and  another  ih  any  way  aids  and  abets  its  passage,  knowing  it 
to  be  counterfeit,  an  intent  to  defraud  may  be  inferred,  and  both  are  guilty.  The  State  v.  iWix,  15 
Missouri,  15.3. 
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189.  See  R.  v.  Richmond,  as  to  hovy  the  indictment  should  be  framed,  where  a  coin- 
ing mould  is  made  and  impressed  to  resemble  the  obverse  of  a  coin  which  is  partly 
defaced  by  wear.  1  C.  &  K,  240. 


*COMPOUNDING  OFPENCES,  &c.  [*377] 

Compounding  felonies, 277 

misdemeanors,         ...  .         .  277 

information  on  penal  statutes,  .  277 

Misprision  of  felony,     ........  .         .  .     278 

Taking  rewards  for  helping  to  recover  stolen  goods,  Ac,  .  .  278 


Compounding  felonies.]  Though  the  bare  taking  again  of  a  man's  own  goods 
which  have  been  stolen  (without  favor  shown  to  the  thief)  is  no  offence :  Hawk.  P. 
C.  b.  1,  c.  59,  s.  7 ;  yet  where  a  man  either  takes  back  the  goods,  or  receives  other 
amends,  on  condition  of  not  prosecuting,  this  is  a  misdemeanor  punishable  by  fine  and 
imprisonment.  Id.  s.  5.  And  so  in  any  other  felony  an  agreement  not  to  prosecute 
an  indictment  for  reward  is  punishable  as  a  misdemeanor;  though  nearly  all  the  pre- 
cedents of  indictments  for  this  species  of  offence  seem  to  be  confined  to  ikefibote,  or 
that  kind  of  composition  of  felony  which  has  reference  to  the  recovery  of  property 
of  which  the  owner  has  been  deprived.  Where  in  an  indictment  for  compounding  a 
felony,  it  was  averred  that  the  defendant  did  desist,  and  from  that  time  hitherto  had 
desisted  from  all  further  prosecution,  and  it  appeared  that  after  the  alleged  compound- 
ing he  prosecuted  the  offender  to  conviction,  Bosanquet,  J.,  directed  an  acquittal. 
R.  V.  Stone,  4  C.  &  P.  379  :  19  E.  C.  L.  R.;  see  1  Russ.  by  Grea.  132  (m). 

Compounding  misdemeanors.]  Whether  at  common  law,  the  compounding  of 
misdemeanor  is  in  any  case  a  misdemeanor,  is  perhaps  doubtful.  Such  agreements, 
when  not  made  under  the  permission  of  a  court  of  justice,  are  clearly,  in  inany 
cases,  illegal.(l)  Collins  v.  Blantern,  2Wils.  341;  4  Bl.  Comm.  363;  Beeley  v. 
Wingfield,  11  East,  46. 

Compounding  informations  on  penal  statutes.]  By  18  Eliz,  c.  5,  s.  4,  if  any  in- 
former, by  color  or  pretence  of  process,  or  without  process,  upon  color  or  pretence  of 
any  manner  of  offence  against  any  penal  law,  make  aoy  composition,  or  take  any 
money,  reward,  or  promise  of  reward,  without  the  order  or  consent  of  the  court,  he 
shall  stand  two  hours  in  the"  pillory,  be  forever  disabled  to  sue  on  any  popular  or 
penal  statute,  and  shall  forfeit  ten  pounds.  This  statute  does  not  extend  to  penalties 
only  recoverable  by  information  before  justices.  R.  v.  Crisp,  1  B.  &  Aid.  282.  But 
it  is  not  necessary,  to  bring  the  case  within  the  statute,  that  there  should  be  an  action 
or  other  proceeding  pending.  R.  v.  Gotley,  Russ.  &  Ry.  84.  A  mere  threat  to  prose- 
cute for  the  recovery  of  penalties,  not  amounting,  to  an  indictable  offence  at  common 
law,  is  yet,  it  seems,  within  the  above  statute.  R.  v.  Southerton,  6  East,  126.  A 
person  may  be  convicted,  under  this  statute,  of  taking  money,  though  no  offence 
liable  to  a  *penalty  has  been  committed  by  the  person  from  whom  the  money  [*378] 
is  taken.  R.  v.  Best,  2  Moo.  C  C.  124 ;  S.  C.  9  C.  &  P.  868  :  38  E.  C.  L.  R. 

(1)  Taking  a  promissory  note  as  a  consideration  for  not  prosecuting  a  larceny,  is  sufficient  to  con- 
stitute the  offence.  Commonwealth  v.  Pease,  16  Mass.  91.     tiae  Conimonwealth  v.  Corry,  2  Mass.  524. 
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Misprision  of  felony. '\  Somewhat  analogous  to  the  offence  of  compounding  felony, 
is  that  of  misprision  of  felony.  Misprision  of  felony  is  the  concealment  or  procuring 
the  concealment  of  felony,  whether  such  felonies  be  at  common  law  or  by  statute. 
Hawk.  P.  C.  b.  1,  c.  59,  s.  2.  Silently  to  observe  the  commission  of  a  felony,  without 
using  any  endeavor  to  apprehend  the  offender,  is  a  misprision.  Ibid,  (n)  ;  1  Hale,  P. 
C.  431,  448,  533.  If  to  the  knowledge  there  be  added  assent,  the  party  will  be- 
come an  accessory.  4  Bl.  Com.  121.  The  punishment  for  this  offence  is  fine  and 
imprisonment,  and  provisions  against  the  commission  of  it  by  sheriffs,  coroners, 
and  other  officers,  are  contained  in  the  3  Edw.  1,  c.  9. 

Talcing  rewards  for  helping  to  recover  stolen  goods — advertising  rewards,  cfcc.J 
Similar  to  the  offence  of  compounding  a  felony  is  that  of  taking  a  reward  for  the 
return  of  stolen  property,  and  advertising  a  reward  for  the  same  purpose.  These 
offences  were  formerly  provided  against  by  the  statute  7  &  8  Geo.  4,  c.  29,  ss.  58, 
59  (E.),  and  the  9  Geo.  4,  c.  55,  ss.  51,  52  (I.),  which  are  repealed,  and  now  by  24 
&  25  Vict.  c.  96,  s.  151,  "Whosoever  shall  corruptly  take  any  money  or  reward, 
directly  or  indirectly,  under  pretence  or  upon  account  of  helping  any  person  to  any 
chattel,  money,  valuable  security,  or  other  property  whatsoever,  which  shall  by  any 
felony  or  misdemeanor  have  been  stolen,  taken,  obtained,  extorted,  embezzled,  con- 
verted, or  disposed  of  as  in  this  act  before  mentioned,  shall,  unless  he  shall  have 
used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the  same,  be 
guilty  of  felony;  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement ;  and,  if  a  male 
under  the  age  of  eighteen  years,  with  or  without  whipping."  Upon  an  indictment 
under  this  statute  it  is  not  necessary  to  show  that  the  prisoner  had  any  connection 
with  the  commission  of  the  previous  felony ;  it  is  sufficient  if  the  evidence  satisfies 
the  jury  that  the  prisoner  had  some  corrupt  and  improper  design  when  he  received 
the  money,  and  did  not  bondfde  intend  to  use  such  means  as  he  could  for  the  detec- 
tion and  punishment  of  the  offender.  R.  v.  King,  1  Cox,  C.  C.  36.  Where  A.  was 
charged  under  s.  58,  with  corruptly  and  feloniously  receiving  from  B.  money  under 
pretence  of  helping  B.  to  recover  goods  before  then  stolen  from  B.,  and  with  not 
causing  the  thieves  to  be  apprehended,  three  questions  were  left  to  the  jury  :  1.  Did 

A.  mean  to  screen  the  guilty  parties,  or  to  share  the  money  with  them  ?  2.  Did  A. 
know  the  thieves,  and  intend  to  assist  them  in  getting  rid  of  the  property  by  promising 

B.  to  buy  it?  3.  Did  A.  know  the  thieves,  and  assist  B.  as  her  agent,  and  at  her 
request,  in  endeavoring  to  purchase  the  stolen  property  from  them,  not  meaning  to 
bring  the  thieves  to  justice  ?  The  jury  answered  the  two  first  questions  in  the  nega- 
tive, and  the  third  in  the  affirmative.  It  was  held  that  the  receipt  of  the  money 
under  the  above  circumstances  was  a  corrupt  receiving  of  the  money  by  A.  within  the 
statute.  R.  v.  Pascoe,  1  Den.  C.  C.  R.  456;  S.  C.  18  L.  J.  M.  C.  186. 

[*379]  *By  s.  50,  any  person  advertising  a  reward  for  the  return  of  property 
stolen  or  lost,  and  using  any  words  purporting  that  no  questions  will  be  asked,  or  that 
a  reward  will  be  given  for  property  stolen  or  lost,  without  seizing  or  making  any  in- 
quiry after  the  person  producing  such  property,  or  promising  to  return  to  any  pawn- 
broker or  other  person  who  may  have  bought  or  advanced'money  upon  any  property 
stolen  or  lost,  the  money  so  paid  or  advanced,  or  any  other  sum  of  money  or  reward 
for  the  return  of  such  property;  or  any  person  printing  or  publishing  such  advertise- 
ment, shall  forfeit  fifty  pounds,  to  be  recovered  by  action  of  debt. 
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*CONOBALMENT  OP  DEEDS  AND  INCUMBKANCES. 

By  the  22  &  23  Vict.  c.  35,  s.  24,  "  Any  seller  or  mortgagor  of  land  or  of  any  chat- 
tels, real  or  personal,  or  choses  in  action  conveyed  or  assigned  to  a  purchaser,  or  the 
solicitor  or  agent  of  any  such  seller  or  mortgagor,  who  shall,  after  the  passing  of  this 
act,  conceal  any  settlement,  deed,  will,  or  other  instrument  material  to  the  title,  or 
any  incumbrance,  from  the  purchaser,  or  falsify  any  pedigree  upon  which  the  title 
does  or  may  depend,  in  order  to  induce  him  to  accept  the  title  offered  or  produced  to 
him,  with  intent  in  any  of  such  cases  to  defraud,  shall  be  guilty  of  a  misdemeanor, 
and,  being  found  guilty,  shall  be  liable,  at  the  discretion  of  the  court,  to  suffer  such 
punishment  by  fine  or  imprisonment  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labor,  or  by  both,  as  the  court  shall  award." 
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Preferring  indictments  for  condpiraey,  . 

Nature  of  the  crime  of  conspiracy, 

Proof  of  the  existence  of  conspiracy — in  general, 
declarations  of  other  conspirators, 
of  acts,  &c.,  done  by  other  conspirators, 
of  the  means  used,       .         .  .         . 

cumulative  instances, 
of  the  object  of  the  conspiracy,    . 

Particulars  of  the  conspiracy,        ■         .         .         . 

Form  of  indictment,       .  ... 

Venue,  .  

Conspiracy  to  murder  persons  not  her  Majesty's  subjects, 
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Preferring  indictments  for  conspiracy  ."^  By  the  22  &  28  Vict.  c.  17,  s.  1,  no  bill 
of  indictment  for  conspiracy  is  to  be  presented  to  or  found  by  any  grand  jury,  except 
under  the  circumstances  there  mentioned  (1)     See  ante,  p.  178. 


(1)  1  Wheeler's  C.  C.  149,  222;  Commonwealth  v.  Hunt,  i  Metcalf,  111;  People  v.  Mather,  4 
Wend.  229.  All  who  accede  to  a  conspiracy  after  its  formation  are  equally  guilty  with  the  original 
conspirators.  Ibid.  It  may  be  between  principal  and  clerk.  Case  of  Robbing  et  al.,  4  Rogers's  Rec. 
1;  Commonwealth  V.  Judd,  2  Moss.  329;  Commonwealth  v.  Davis,  9  Id.  415;  State  v.  Richie,  4 
Halst.  223  ;  State  v.  Buchanan,  6  Har.  &  Johns.  317  ;  State  v.  Cawood,  2  Stewart,  360  ;  Collins  v. 
The  Commonwealth,  3  Serg.  &  Rawle,  220  ;  Commonwealth  v.  McKisson,  8  Id.  420.  A  conspiracy 
to  commit  a  felony,  if  the  felony  be  actually  committed,  is  merged.  Comraonwealth  v.  Kingsbury  et 
al.,  5  Mass.  106.  Aliter,  in  a  misdemeanor.  People  v.  Mather,  supra;  The  Commonwealth  v.  B'j- 
lany,  1  Grant's  Cases,  224.     See  The  Commonwealth  v,  O'Brien,  12  Gushing,  84. 

The  offence  of  conspiracy  to  impede  an  oiScer  in  the  discharge  of  his  official  duty  will  not  merge 
in  the  offence  of  impeding  the  officer.  The  State  v.  Noyes,  25  Vermont,  415. 

The  offence  of  conspiring  is  of  common  law  origin,  and  not  restricted  or  abridged  by  the  sta^ate 
33  Bdw.  1. 

An  indictment  will  lie  at  common  law  for  a  conspiracy ; 

1.  To  do  an  act  not  illegal  or  punishable  if  done  by  an  individual,  but  immoral  only. 

2.  To  do  an  act  neither  illegal  nor  immoral  in  an  individual,  but  to  effect  a  purpose  which  has  a 
tendency  to  prejudice  the  public. 

3.  To  extort  money  from  another  or  to  injure  his  reputation,  by  means  not  indictable,  as  verbal 
defamation,  and  whether  it  be  to  charge  him  with  an  indictable  offence  or  not. 

4.  To  chejit  a  person,  accomplished  by  means  of  an  act  which  would  not  in  law  amount  to  an  in- 
dictable cheat  in  an  individual. 

5.  To  impoverish  or  ruin  a  third  person  in  his  trade  or  profession. 

6.  To  defraud  a  third  person  by  means  of  an  act  not  per  se  unlawful,  aBd  though  no  person  be 
thereby  injured. 

7.  To  defraud,  though  the  means  be  not  determined  on  at  the  time.  The  State  v.  Buchanan  et  al., 
5  Har  &  Johns.  317. 
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Nature  of  the  crime  of  conspiracy,  "l  There  are  numerous  definitions  of  conspiracy 
given  in  R.  v.  Vincent,  9  0.  &  P.  91  :  38  E.  C.  L.  R.  ;  R.  v.  Seward,  1  A.  &  E. 
713  :  28  E.  C.  L.  R. ;  R.  v.  Peek,  9  A.  &  E.  686  :  36  B.  0.  L.  R. ;  R.  v.  Jones,  4 
B.  &  Ad.  345  :  24  E.  C.  L.  R. ;  2  Russ.  by  Gr.  675  (ji);  they  all,  in  effect,  amount 
to  this,  that  a  conspiracy  is  an  agreement  between  two  or  more  persons  to  do  that 
which  is  unlawful.  Of  course  it  makes  no  difference  whether  the  final  object  be  un- 
lawful, or  the  means  be  unlawful :  in  either  case  the  conspiracy  is  equally  indictable. 

Notwithstanding  the  high  authority  on  which  this  definition  is  founded,  it  may  be 
doubted  whether  it  is  complete.  The  act  to  be  done  must  certainly  be  unlawful  to 
the  knowledge  of  the  persons  who  are  about  to  commit  it;  that  is,  it  must  be  mali- 
cious. This  is,  however,  perhaps  a  mere  verbal  criticism  on  the  above  definition. 
There  is,  however,  another  point  upon  which  this  definition  is  silent,  and  which  is 
certainly  one  involved  in  great  obscurity  :  namely,  whether  any  one  of  the  parties 
must  have  proceeded  to  the  commission  of  some  act  in  furtherance  of  the  conspiracy. 
or,  as  it  is  usually  called,  some  overt  act. 

The  authorities  seem  to  stand  thus.  In  the  Poulterer's  Case,  9  Co.  55  b,  Lord 
Coke  says  that,  "  A  man  shall  have  a  writ  of  conspiracy,  although  they  do  nothing  hut 
conspire  together,  and  he  shall  recover  damages,  and  they  may  also  be  indicted  there- 
of." (p.  56  b.)  In  the  next  page  he  mentions,  as  the  first  incident  of  the  crime  of 
conspiracy  (or,  as  he  calls  it,  confederacy),  that,  "it  ought  to  be  declared  hy  some 
manner  of  prosecution,  as  in  this  case  it  was,  either  by  making  of  bonds,  or  of  prom- 
ises one  to  the  other."  In  R.  v.  Best,  2  Ld.  Raym.  1167,  it  is  said  in  the  mar- 
[*382]  ginal  note  that  "  an  illegal  *conspiracy  is  indictable,  though  nothing  is  done 
in  pursuance  of  it."  This  was  so  contended  by  counsel  in  that  case,  but  from  the 
indictment  it  does  not  appear  that  any  such  contention  was  necessary,  and  the  judg- 
ment is  silent  on  the  point. 

In  R.  V.  Kinnersley,  Str.  193,  which  is  frequently  referred  to  as  an  authority  that 
no  overt  act  need  be  proved,  no  such  point  arose.  All  that  was  there  decided  was 
that  no  overt  act  need  be  laid  in  the  indictment,  as  is  now  well  settled.  So  also  in 
the  case  of  R.  v.  Spragg,  2  Burr.  993,  Lord  Mansfield  expressly  reserves  his  opinion 
on  the  subject  now  under  consideration,  pointing  out  that  it  was  not  necessary  for  the 
decision  of  that  case. 

The  practical  importance  of  this  difficulty  is  lessened  by  the  fact  that  the  existence 
of  the  conspiracy  until  revealed  by  some  overt  act  is  rarely  known,  and  it  therefore 
seldom  becomes,  under  such  circumstances,  the  subject  of  indictment. 

Of  course  an  overt  act  committed  by  any  one  of  the  conspirators  would  be  suffi- 
cient, for,  on  the  general  principles  of  agency  as  applied  to  criminal  law,  such  an  act 
would  be  the  act  of  all. 

It  was  said  by  Lord  EUenborough  that  a  mere  agreement  to  commit  a  civil  tres- 
pass would  not  be  the  subject  of  indictment.  R.  v.  Turner,  13  East,  228.  But  this 
decision  is  not  at  all  borne  out  by  the  definitions  above  referred  to.  In  the  case  re- 
ferred to  the  agreement  was  to  go  and  take  hares  by  night  in  a  preserve,  armed  with 
offensive  weapons;  which  was  rather  a  strong  one  to  hold  to  l?e  a  mere  civil  trespass. 

The  same  learned  judge  held  that  a  conspiracy  to  hiss  an  actor  or  damn  a  play 
would  be  indictable.  Clifford  v.  Brandon,  2  Camp.  369  ;  6  T.  R.  628.     So  a  conspir- 


A  conspiracy  may  be  criminal,  although  for  the  purpose  only  of  getting  possession  of  land,  by 
means  of  an  extorted  deed,  in  favor  of  the  legal  owner.  The  State  v.  Shooter,  8  Richardson,  72. 

A  conspiracy  to  commit  an  assault  and  battery  is  an  indictable  offence.  Commonwealth  v.  Putnam, 
h  Casey,  296.  See  generally.  United  States  v.  Cole,  5  McLean,  513  ;  Hazon  v.  The  Commonwealth, 
11  Harris,  366  ;  Alderman  v.  The  People,  4  Michigan,  414;  Smith  v.  The  People,  25  Illinois,  17| 
The  People  v.  Clark,  10  Michigan,  310. 


CONSPIRACY.  382 


acy  to  impoverish  A.  B.,  a  tailor,  and  to  prevent  him  carrying  on  his  trade,  has  been 
held  to  be  indictable.  R.  v.  Eccles,  1  Lea.  274;  3  Dougl.  337:  26  E.  C.  L.  R.  In 
R.  V.  Carlisle,  Dears,  C.  C.  337;  S.  C.  23  L.  J.  M.  C.  109,  S.  sold  a  mare  to  B.  for 
39^.,  and  before  the  price  was  paid,  B.  &  C.  conspired  together  falsely  and  fraudu- 
lently to  represent  to  S.  that  the  mare  was  unsound,  in  order  to  induce  S.  to  accept 
211.  instead  of  the  agreed  price  of  39Z. ;  and  it  was  held  that  this  was  indictable  as  a 
conspiracy.  So  it  has  been  held  to  be  indictable  to  conspire  to  raise  the  price  of 
funds  by  spreading  false  reports :  R.  v.  De  Berenger,  3  M.  &  S.  67 ;  to  conspire  to 
raise  a  false  claim  to  property  by  contracting  a  marriage.  R.  v.  Robinson,  1  Lea. 
44.(1) 

In  R.  v.  Pywell,  1  Stark.  N.  P.  0.  402 :  2  E.  C.  L.  R.,  it  was  held  by  Lord  Ellen- 
borough,  that  an  agreement  between  two  persons  to  give  a  false  warranty  to  the  pur- 
chaser of  a  horse  was  not  the  subject  of  an  indictment  for  conspiracy;  but  in  R.  v. 
Kenrick,  5  Q.  B.  49,  where  the  conspiracy  proved  was  to  make  a  false  representation 
that  horses  were  the  property  of  a  private  person,  and  not  of  a  horse-dealer,  and 
thereby  induce  F.  to  buy  them,  the  conviction  was  affirmed.  This  case  apparently 
overrules  R.  v.  Pywell. 

A  conspiracy  to  charge  an  innocent  person  with  an  offence  is  indictable :  R.  v. 
Best,  2  Ld.  Raym.  1167;  1  Salk.  174;  2  Russ.  by  Gr.  657;  and  it  is  immaterial 
whether  the  charge  be  true  or  false,  successful  or  unsuccessful,  if  any  of  the  means 
resorted  to  be  unlawful.    Hawk.  P.  C.  b.  1,  c.  72,  ss.  3  &  4;  R.  v.  Hollingberry,  4 

B.  &  C.  329  :  10  E.  C.  L.  R.  But  several  persons  may  combine  together  to  carry  on 
a  prosecution  in  a  legal  manner.  Hawk.  P.  C.  b.  1,  o.  72,  s.  7;  2  Russ.  by  Gr.  677; 
R.  V.  Murray,  Matth.  Dig.  Cr.  L.  90. 

Any  conspiracy  to  pervert  the  course  of  justice  is,  of  course,  indictable.  Hawk.  P. 
*C.  b.  1,  c.  21,  s.  15;  Bushell  v.  Barrett,  Ry.  &  M.  434;  1  Saund.  300;  R.  [*383] 
V.  Joliffe,  4  T.  R.  285;  R.  v.  Thompson,  16  Q.  B.  832;  S.  C.  20  L.  J.  M.  G.  183; 
R.  v.  Macdaniel,  1  Lea.  45 ;  Fost.  130 ;  R.  v.  Mabey,  6  T.  R.  619 ;  Claridge  v. 
Hoare,  14  Ves.  65. 

There  are  numerous  instances  in  the  books  of  conspiracies  against  morality  and 
public  decency  held  indictable;  such  as  a  conspiracy  to  seduce  a  young  woman. 
R.  V.  Lord  Grey,  3  St.  Tr.  519 ;  1  East,  P.  C.  460 ;  or  to  procure  an  infant  female 
to  have  illicit  carnal  connection  with  a  man.  R.  v.  Mears,  2  Den.  C.  C.  R.  79  ;  S. 

C.  20  L.  J.  M.  0.  59.  So  a  conspiracy  to  take  away  a  young  woman,  an  heiress, 
from  the  custody  of  her  friends,  for  the  purpose  of  marrying  her  to  one  of  the  con- 
spirators. R.  V.  Wakefield  (Murray's  ed.),  2  Deac.  Abr.  G.  L.  4.  A  conspiracy  to 
prevent  the  burial  of  a  corpse,  though  for  the  purposes  of  dissection,  has  been  held 

(1)  A  conspiracy  to  manufacture  a.  base  material  in  the  form  and  color  of  genuine  indigo,  with  in- 
tent to  sell  it  as  genuine,  is  indictable.  Commonwealth  v.  Judd  et  al,,  2  Mass.  329  ;  S.  C.  2  Wheeler's 
C.  C.  293.  So  a  conspiracy  between  persons  in  falsely  pretending  they  were  about  to  enter  in  busi- 
ness, whereby  they  obtained  goods  on  credit,  when  the  intention  was  to  procure  the  goods,  sell  them 
at  an  under  price,  and  leave  the  Commonwealth,  is  indictable.  Commonwealth  v.  Ward,  2  Mass.  473. 
But  it  has  been  held  not  an  indictable  offence  for  several  persons  to  conspire  to  obtain  money  from  a 
bank,  by  drawing  their  checks  on  the  bank  when  they  have  no  funds  there.  JState  v.  Richie,  4  Halst. 
223. 

To  constitute  the  offence  of  conspiracy,  there  must  be  a  conspiracy  to  cheat  and  defraud  some  per- 
son of  his  property.  Although  there  may  have  been  an  intention  to  defraud,  yet  if  the  means  used 
could  not  possibly  have  that  effect,  the  offence  is  not  complete.  March  v.  The  People,  7  Barbour,  391. 

The  obtaining  possession  of  goods  under  the  pretence  of  paying  cash  for  them,  on  delivery,  the 
buyer  knowing  that  he  has  no  funds  to  pay  with,  and  appropriating  the  goods  to  his  own  use,  in 
fraud  of  the  seller,  is  such  a  fraud  or  cheat  as  may  be  the  subject  of  a  conspiracy.  Commonwealth  v. 
Eastman,  1  Cushing,  189. 

To  const(itute  the  crime  of  conspiracy,  it  is  not  necessary  that  the  conspirators  should  succeed.  The 
State  V.  Norton,  3  Zabriskie,  33 ;  The  People  v.  Chase,  16  Barbour,  495. 
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to  be  an  indictable  offence.     K.  v.  Young,  cited,  2  T.  R,  734;  2  Chit.  C.  L.  36. 
Vide  post,  tit.  "Dead  Bodies."(l) 

There  has  been  some  discussion  about  conspiracies  to  marry  paupers.  Of  course 
these  are  indictable  if  any  unlawful  means  be  used.  But  it  has  been  attempted  to 
carry  the  matter  further,  and  to  hold  that  the  conspiracy  to  persuade  paupers  to  marry 
by  their  own  consent  was  itself  indictable,  as  being  an  injury  to  the  inhabitants  of 
the  parish  on  whom  the  burden  of  supporting  the  woman  was  thereby  thrown.  But 
this  notion  is  now  completely  exploded.  In  a  case  of  this  kind,  Buller,  J.,  directed 
an  acquittal,  holding  it  necessary  in  support  of  such  an  indictment,  to  show  that  the 
defendant  had  made  use  of  some  violence,  threat,  or  contrivance,  or  used  some  sinis- 
ter means  to  procure  the  marriage,  without  the  voluntary  consent  or  inclination  of 
the  parties  themselves ;  that  the  act  of  marriage  being  in  itself  lawful,  a  conspiracy 
to  procure  it  could  only  amount  to  a  crime  by  the  practice  of  some  undue  means ; 
and  this,  he  said,  had  been  several  times  ruled  by  different  judges :  R.  v.  Fowler,  1 
East,  P.  C.  461 ;  and  the  same  has  been  determined  in  a  recent  case.  R.  v.  Seward, 
1  Ad.  &  Ell.  706  :  28  E.  C.  L.  R. ;  3  Nev.  &  M.  557.  Where  it  is  stated  to  have 
been  by  threats  and  menaces,  it  is  not  necessary  to  aver  that  the  marriage  was  had 
against  the  consent  of  the  parties,  though  that  fact  must  be  proved.  R.  v.  Park- 
house,  1  East,  P.  C.  462. 

The  crime  of  conspiracy  has  been  sometimes  said  to  include  combinations  among 
workmen  to  regulate  the  price  of  wages.  It  is  certainly,  however,  going  beyond  the 
definition  of  that  crime  as  generally  recognized,  to  say  that  an  agreement  between 
any  number  of  persons  not  to  work  except  at  certain  prices  is  indictable  as  a  conspir- 
acy. The  principal  authorities  in  favor  of  such  a  combination  being  indictable  are 
R.  V.  Mawbey,  6  T.  R.  838;  R.  v.  Eecles,  1  Lea.  276;  but  in  Hilton  v.  Eckersby, 
19  Jur.  874,  Lord  Campbell  expressed  great  doubt  upon  the  point,  and  it  has  never 
been  finally  settled.  The  subject  is  now  regulated  by  various  statutes.  See  post, 
tit.  "  Workmen." (2) 

Proof  of  the  existence  of  conspiracy  in  general.']  It  is  a  question  of  some  diffi- 
culty, how  far  it  is  competent  for  the  prosecutor  to  show  in  the  first  instance  the  exis- 
tence of  a  conspiracy  amongst  other  persons  than  the  defendants,  without  showing, 
at  the  same  time,  the  knowledge  or  concurrence  of  the  defendants,  but  leaving  that 
[*384]  part  of  *the  case  to  be  subsequently  proved.  The  rule  laid  down  by  Mr. 
East  is  as  follows:  "The  conspiracy  or  agreement  among  several  to  act  in  concert  for 
a  particular  end,  must  be  established  by  proof,  before  any  evidence  can  be  given  of 
the  acts  of  any  person  not  in  the  presence  of  the  prisoner;  and  this  must,  generally 
speaking,  be  done  by  evidence  of  the  party's  own  act,  and  cannot  be  collected  from 
the  acts  of  others,  independent  of  his  own,  as  by  express*  evidence  of  the  fact  of  a 
previous  conspiracy  together,  or  of  a  concurrent  knowledge  and  approbation  of  each 
other's  acts."  1  East,  P.  C.  96.  But  it  is  observed  by  Mr.  Starkie  that  in  some 
peculiar  instances  in  which  it  would  be  difficult  to  establish  the  defendant's  privity, 
without  first  proving  the  existence  of  a  conspiracy,  a  deviation  has  been  made  from 
the  general  rule,  and  evidence  of  the  acts  and  conduct  of  others  has  been  admitted 
to  prove  the  existence  of  a  conspiracy  previous  to  the  proof  of  the  defendant's  privity. 


(1)  Mifflin  V.  The  Commonwealth,  5  Watts  &  Serg.  461. 

(2)  Every  associiition  is  criminal  whose  object  is  to  raise  or  depress  the  price  of  labor,  beyond 
what  it  would  brins  were  it  left  without  artificial  excitement.  Commonwealth  v.  Carlisle,  1  Journal 
.Turisp.  225.  See  The  Trials  of  the  Journeymen  Cordwainers,  Philadelphia,  1806  ;  New  York.  1810  ; 
Pittsburgh,  1816;  Pamphlets. 
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2  Stark.  Ev.  234,  2d  ed.  So  it  seems  to  have  been  considered  by  Mr.  Justice  Bul- 
ler,  that  evidence  might  be,  in  the  first  instance,  given  of  a  conspiracy,  without  proof 
of  the  defendant's  participation  in  it.  "  In  indictments  of  this  kind,"  he  says, 
"there  are  two  things  to  be  considered:  first,  whether  any  conspiracy  exists;  and 
next,  what  share  the  prisoner  took  in  the  conspiracy."  He  afterwards  proceeds, 
"  Before  the  evidence  of  the  conspiracy  can  aifect  the  prisoner  materially,  it  is  neces- 
sary to  make  out  another  point,  viz  ,  that  he  consented  to  the  extent  that  the  others 
did."  K.  V.  Hardy,  Gurney's  ed.  vol.  i,  p.  360,  369 ;  2  Stark.  Ev.  234,  2d  ed.  So 
in  the  course  of  the  same  trial,  it  was  said  by  Byre,  C  J.,  that  in  the  case  of  a  con- 
spiracy, general  evidence  of  the  thing  conspired  is  received,  and  then  the  party  before 
the  court  is  to  be  afiFected  for  his  share  of  it.  Id.  Upon  a  prosecution  for  a  conspir- 
acy to  raise  the  rate  of  wages,  proof  was  given  of  an  association  of  persons  for  that 
purpose,  of  meetings,  of  rules  being  printed,  and  of  mutual  subscriptions,  &o.  It 
was  objected  that  evidence  could  not  be  given  of  these  facts  without  first  bringing 
them  home  to  the  defendants,  and  making  the'm  parties  to  the  combination;  but  Lord 
Kenyon  permitted  a  person,  who  was  a  member  of  the  society,  to  prove  the  printed 
regulations  and  rules,  and  that  he  and  others  acted  under  them  in  execution  of  the 
conspiracy  charged  upon  the  defendants,  as  evidence  introductory  to  the  proof  that 
they  were  members  of  the  society,  and  equally  concerned ;  but  added,  that  it  would 
not  be  evidence  to  affect  the  defendants  until  they  were  made  parties  to  the  same 
conspiracy.  K.  v.  Hammond,  2  Esp.  N.  P.  C.  720.  So  in  many  important  cases 
evidence  has  been  given  of  a  general  conspiracy,  before  any  proof  of  the  particular 
part  which  the  accused  parties  have  taken.  2  Russ.  by  Grea.  699,  citing  R.  v.  Lord 
Stafford,  7  St.  Tr.  1218;  R.  v.  Lord  W.  Russell,  9  St.  Tr.  578;  R.  v.  Lord  Lovat, 
18  St.  Tr.  530;  R.  v.  Hardy,  24  St.  Tr.  199;  R.  v.  Home  Tooke,  25  St.  Tr.  1. 
The  point  may  be  considered  as  settled  ultimately  in  the  Queen's  Case,  2  Brod.  & 
Bing.  310:  6  E.  C.  L.  R.,  where  the  following  rules  were  laid  down  by  the  judges  : 
"  We  are  of  opinion,  that  on  the  prosecution  of  a  crime  to  be  proved  by  conspiracy, 
general  evidence  of  an  existing  conspiracy  may,  in  the  first  instance,  be  received  as  a 
preliminary  step  to  that  more  particular  evidence,  by  which  it  is  to  be  shown  that 
the  individual  defendants  were  guilty  participators  in  such  conspiracy.  This  is  often 
necessary  to  render  the  particular  evidence  intelligible,  and  to  sihow  the  true  meaning 
and  character  of  the  acts  of  the  individual  defendants,  and  on  that  account,  we  pre- 
sume, it  is  permitted.  But  *it  is  to  be  observed,  that,  in  such  eases,  the  [*385] 
general  nature  of  the  whole  evidence  intended  to  be  adduced,  is  previously  opened  to 
the  court,  whereby  the  judge  is  enabled  to  form  an  opinion  as  to  the  probability  of 
affecting  the  individual  defendants  by  particular  proof  applicable  to  them,  and  con- 
necting them  with  the  general  evidence  of  the  alleged  conspiracy;  and  if  upon  such 
opening  it  should  appear  manifest,  that  no  particular  proof  sufficient  to  affect  the  de- 
fendants is  intended  to  be  adduced,  it  would  become  the  duty  of  the  judge  to  stop 
the  case  in  limine,  and  not  to  allow  the  general  evidence  to  be  received,  which,  even 
if  attended  with  no  other  bad  effect,  such  as  exciting  an  unreasonable  prejudice,  would 
certainly  be  a  useless  waste  of  time." 

The  rule,  says  Mr.  Starkie,  that  one  man  is  not  to  be  affected  by  the  acts  and  dec- 
larations of  a  stranger,  rests  on  the  principles  of  the  purest  justice ;  and  although 
the  courts,  in  cases  of  conspiracy,  have,  out  of  convenience  and  on  account  of  the  diffi- 
culty in  otherwise  proving  the  guilt  of  the  parties,  admitted  the  acts  and  declarations 
of  strangers  to  be  given  in  evidence,  in  order  to  establish  the  fact  of  a  conspiracy,  it 
is  to  be  remembered  that  this  is  an  inversion  of  the  usual  order,  for  the  sake  of  con- 
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venience,  and  that  such  evidence  is,  in  the  result,  material  so  far  only  as  the  assent 
of  the  accused  to  what  has  been  done  by  others  is  proved.  2  Stark.  Ev.  235,  2d  ed. 

It  has  since  been  held,  that  the  prosecutor  may  either  prove  the  conspiracy  which 
venders  the  acts  of  the  conspirators  admissible  in  evidence,  or  he  may  prove  the  acts 
of  the  different  persons,  and  thus  prove  the  conspiracy.  Where,  therefore,  a  party 
met,  which  was  joined  by  the  prisoner  the  next  day,  it  was  held,  that  directions  given 
by  one  of  the  party  on  the  day  of  their  meeting,  as  to  where  they  were  to  go,  and 
for  what  purpose,  were  admissible,  and  the  case  was  said  to  fall  within  R.  v.  Hunt, 
3  B.  &  Aid.  566  :  5  E.  C.  L.  11.,  where  evidence  of  drilling  at  a  different  place  two 
days  before,  and  hissing  an  obnoxious  person,  was  held  receivable.  R.  v.  Frost,  9  C.  ■ 
&  P.  129;  38  E.  C.  L.  R.;  2  Russ.  by  Grea.  700. 

Upon  an  indictment  for  a  conspiracy,  the  evidence  is  either  direct  of  a  meeting  and 
consultation  for  the  illegal  purpose  charged,  or  more  usually,  from  the  very  nature  of 
the  case,  circumstantial.  2  Stark.  Ev.  232,  2d  ed. ;  R.  v.  Cope,  1  Str.  144.  Thus, 
upon  a  trial  of  an  information  for  a  conspiracy  to  take  away  a  man's  character,  by 
means  of  a  pretended  communication  with  a  ghost  in  Cook  Lane,  Lord  Mansfield 
directed  the  jury  that  it  was  not  necessary  to  prove  the  actual  fact  of  conspiracy,  but 
that  it  might  be  collected  from  collateral  circumstances.  R.  v.  Parson,  1  W.  Bl.  392. 
Upon  an  information  for  a  conspiracy  to  ruin  Macklin,  the  actor,  in  his  profession,  it 
was  objected  for  the  defendants  that,  in  support  of  the  prosecution,  evidence  should 
be  given  of  a  previous  meeting  of  the  parties  accused,  for  the  purpose  of  confedera- 
ting to  carry  their  object  into  execution.  But  Lord  Mansfield  overruled  the  objec- 
tion. He  said,  that  if  a  number  of  persons  met  together  for  different  purposes,  and 
afterwards  joined  to  execute  one  common  purpose,  to  the  injury  of  the  person,  prop- 
erty, profession,  or  character  of  a  third  party,  it  was  a  conspiracy,  and  it  was  not 
necessary  to  prove  any  previous  consult  or  plan  among  the  defendants  against 
the  person  intended  to  be  injured.  R.  v.  Lee,  2  MoNally  on  Evid.  634.  A  husband, 
his  wife,  and  their  servants,  were  indicted  for  a  conspiracy  to  riiin  a  card-mater,  and 
[*386]  it  appeared  that  each  had  given  money  to  the  apprentices  *of  the  prosecutor 
to  put  grease  into  the  paste,  which  spoiled  the  cards,  but  no  evidence  was  given  of 
more  than  one  of  the  defendants  being  present  at  the  same  time ;  it  was  objected, 
that  this  was  not  a  conspiracy,  there  being  no  evidence  of  communication;  but  Pratt, 
C.  J.,  ruled  that  the  defendants,  being  all  of  one  family,  and  concerned  in  making 
cards,  this  was  evidence  of  a  conspiracy  to  go  to  a  jury.  R.  v.  Cope,  1  Str.  144;  2 
Russ.  by  Grea.  693 ;  2  Stark.  Ev.  232,  2d  ed.  ^ 

If,  on  a  charge  of  conspiracy,  it  appear  that  two  persons  by  their  acts  are  pursuing 
the  same  object,  and  often  by  the  same  means,  the  one  performing  part  of  an  act  and 
the  other  completing  it  for  the  attainment  of  the  object,  the  jury  may  draw  the  con- 
clusion that  there  is  a  conspiracy.  If  a  conspiracy  be  formed,  and  a  person  join  it 
afterwards,  he  is  equally  guilty  with  the  original  conspirator.s.  Also,  if  on  a  charge 
of  conspiracy  to  annoy  a  broker,  who  distrained  for  church-rates,  it  be  proved  that 
one  of  the  defendants  (the  other  being  present)  excited  the  persons  assembled  at  a 
-public  meeting  to  go  in  a  body  to  the  broker's  house,  evidence  that  they  did  so  go  is, 
receivable,  although  neither  of  the  defendants  went  with  them;  but  evidence  of  what 
a  person  who  was  at  the  meeting  said,  some  days  after,  when  he  himself  was  distrained 
on  for  church-rates,  is  not  admissible.  Per  Coleridge,  J  ,  R.  v.  Murphy,  8  C.  &  P- 
297  :  34  E.  C.  L.  R. ;  see  also  R.  v.  Blake,  6  Q.  B.  126 :  51  E.  C.  L.  R.  ;  S.  C  13 
L.  J.  M.C.  131. 

The  existence  of  the  conspiracy  may  be  established  either  as  above  stated,  by  evi- 
dence of  the  acts  of  third  persons,  or  by  evidence  of  the  acts  of  the  prisoner  and  of 
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any  other  with  whom  he  is  attempted  to  be  connected,  concurring  together  at  the 
same  time  and  for  the  same  object.  And  here,  sa3's  Mr.  East,  the  evidence  of  a  con- 
spiracy is  more  or  lessstrong,  according  to  the  publicity  or  privacy  of  the  objects  of 
such  concurrence,  and  the  greater  or  less  degree  of  similarity  in  the  means  employed 
to  eifect  it.  The  more  secret  the  one  and  the  greater  coincidence  in  the  other,  the 
stronger  is  the  evidence  of  conspiracy.  1  East,  P.  C.  97.(1) 

Proof  of  the  existemce  of  conspiracy — declarations  of  other  conspirators.'^  Sup- 
posing that  the  existence  of  a  conspiracy  may  in  the  first  instance  be  proved,  without 
showing  the  participation  or  knowledge  of  the  defendants,  it  is  still  a  question  whether 
the  declarations  of  some  of  the  persons  engaged  in  the  conspiracy  may  be  given  in 
evidence  against  others,  in  order  to  prove  its  existence;  and  upon  principle  such  evi- 
dence appears  to  be  inadmissible.  The  opinions  of  the  judges  upon  this  question 
have  been  at  variance.  In  K.  v.  Hardy,  which  was  an  indictment  for  high  treason, 
in  conspiring  the  death  of  the  king,  it  was  proposed  to  read  a  letter  written  by  Mar- 
tin, in  London,  and  addressed,  but  not  sent,  to  Margaret,  in  Edinburgh  (both  being 
members  of  the  Corresponding  Society),  on  political  subjects,  calculated  to  inflame 
the  minds  of  the  people  in  the  North.  Eyre,  C.  J.,  was  of  opinion  that  this  letter 
was  not  admissible  in  evidence  against  any  but  the  party  confessing.  Two  of  the 
judges  agreed  that  a  bare  relation  of  facts  by  a  conspirator  to  a  stranger,  was  merely 
an  admission  which  might  aflfect  himself,  but  which  could  not  affect  a  co-conspirator, 
since  it  was  not  an  act  done  in  the  prosecution  of  that  conspiracy;  but  that  in  the 
present  instance  the  writing  of  a  letter  by  one  conspirator,  having  a  relation  to  the 
subject  of  the  conspiracy,  was  admissible,  as  an  act  to  show  the  nature  and  tendency 
*of  the  conspiracy  alleged,  and  which  therefore  might  be  proved  as  the  foun-  [*387] 
dation  for  affecting  the  prisoner  with  a  share  of  the  conspiracy.  Buller,  J.,  was  of 
opinion  that  the  evidence  of  the  conversations  and  declarations  by  parties  to  a  con- 
spiracy, was  in  general  and  of  necessity  evidence  to  prove  the  existence  of  the  com- 
bination Grose,  J.,  was  of  the  same  opinion,  but  added,  that  he  considered  the  writ- 
ing as  an  act  which  showed  the  extent  of  the  plan.  R.  v.  Hardy,  25  St.  Tr.  1.  Mr. 
Starkie  remarks,  that  upon  the  last  point  it  is  observable  that  of  the  five  learned 
judges  who  gave  their  opinions,  three  of  them  considered  the  writing  of  the  letter  to 
be  an  act  done;  and  that  three  of  them  declared  their  opinion  that  a  mere  declara- 
tion or  confession,  unconnected  with  any  act,  would  not  have  been  admi.'sibie.  2 
Stark.  Ev.  2.36,  2d  ed.  In  the  same  case  it  was  proposed  to  read  a  letter  written  by 
Thelwall,  another  conspirator,  to  a  private  friend.  Three  of  the  judges  were  of 
opinion  that  the  evidence  was  inadmissible,  since  it  was  nothing  more  than  a  decla- 
ration or  mere  recital  of  a  fact,  and  did  not  amount  to  any  transaction  done  in  the 
course  of  the  plot  for  its  furtherance;  it  was  a  sort  of  confession  by  Thelwall,  and  not 
like  an  act  done  by  him,  as  in  carrying  papers  and  delivering  them  to  a  printer,  which 
would  be  a  part  of  the  transaction.  Two  of  the  judges  were  of  opinion  that  the  evi- 
dence was  admissible,  on  the  ground  that  everything  said  and  d  fortiori  everything 
done  by  the  conspirators,  was  evidence  to  show  what  the  design  was. 

The  law  on  this  subject  is  thus  stated  by  Mr.  Starkie :  "  It  seems  that  mere  detached 
declarations  and  confessions  of  persons  not  defendants,  not  made  in  the  prosecution  of 
the  object  of  the  conspiracy,  are  not  evidence  even  to  prove  the  existence  of  a  con- 
spiracy, though  consultations  for  that  purpose  and  letters  written  in  prosecution  of 
the  design,  even  if  not  sent,  are  admissible.     The  existence  of  a  conspiracy  is  a  fact, 

(1)  The  People  v  Mosher  et  al..  1  Wheeler's  C.  C.  246  ;  The  People  v.  Mather,  4  Wend.  229  ;  The 
CummoDwealth  v.  Clark,  6  Mas.i.  74. 
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and  the  declaration  of  a  stranger  is  but  hearsay,  unsanctioned  by  either  of  the  two 
great  tests  of  truth.  The  mere  assertion  of  a  stranger  that  a  conspiracy  existed 
amongst  others  to  which  he  was  not  a  party,  would  clearly  be  inadmissible;  and  al- 
though the  person  makina  the  assertion  confessed  that  he  was  a  party  to  it,  this, 
on  principle  fully  established,  would  not  make  the  assertion  evidence  of  the  fact 
against  strangers."  2  Stark.  Ev.  235.  And  this  doctrine  has  been  recognized  by  Mr. 
Serjeant  Russell.  2  Russ.  by  Grea.  697  ;  see  also  R.  v.  Murphy,  ante,  p.  386. 

Proof  of  acts,  &c.,  dove  hy  other  conspirators.^  After  the  existence  of  a  con- 
spiracy is  established,  and  the  particular  defendants  have  been  proved  to  have  been 
parties  to  it,  the  acts  of  other  conspirators  may,  in  all  cases,  be  given  in  evidence 
against  them,  if  done  in  furtherance  of  the  common  object  of  the  conspiracy,  as  also 
may  letters  written  and  declarations  made  by  other  conspirators,  if  they  are  part  of 
the  res  gesta  of  the  conspiracy,  and  not  mere  admissions. (1)  See  Phill.  Ev.  210,  8th 
ed.;  R.  V.  Hardy,  24  How.  St.  Tr.  452,  475;  R.  v.  Sidney,  9  How.  St,  Tr.  817.  It 
seems  to  make  no  difference  as  to  the  admissibility  of  this  evidence,  whether  the 
other  conspirators  be  indicted  (?t  not,  or  tried  or  not,  for  the  making  of  them  co-de- 
fendants would  give  no  additional  strength  to  their  declarations  as  against  others. 
The  principle  upon  which  they  are  admissible  at  all  is,  that  the  acts  and  declarations 
are  those  of  persons  united  in  one  common  design  :  a  principle  wholly  affected  by  the 
[*388]  consideration  of  their  being  jointly  indicted.  2  Stark.  *Ev.  237,  2d  ed.,  supra, 
p.  88.  Where  an  indictment  charged  the  defendant  with  conspiring  with  Jones,  who 
had  been  previously  convicted  of  treason,  to  raise  insurrections  and  riots,  and  it  was 
proved  that  the  defendant  had  been  a  member  of  a  chartist  association,  and  that 
Jones  was  also  a  member,  and  that  in  the  evening  of  the  3d  of  November  the  defend- 
ant had  been  at  Jones's  house,  and  was  heard  to  direct  the  people  there  assembled  to 
go  to  the  racecourse,  where  Jones  had  gone  on  J)efore  with  others;  it  was  held,  that 
a  direction  given  by  Jones,  in  the  forenoon  of  the  same  day,  to  certain  parties  to 
meet  on  the  racecourse,  was  admissible;  It  being  further  proved  that  Jones  and  the 
persons  assembled  on  the  racecoursewent  thence  to  the  New  Inn ;  it  was  held,  that 
what  Jones  said  at  the  New  Inn  was  admissible,  as  it  was  all  part  of  the  transaction. 
R.  V.  Shellard,  9  C.  &  P.  277  :  38  B,  C.  L.  R.  The  letters  of  one  of  the  defendants 
to  another  have  been,  under  certain  circumstances,  admitted  as  evidence  for  the  for- 
mer, with  the  view  of  showing  that  he  was  the  dupe  of  the  latter,  and  not  a  partici- 
pator in  the  fraud.  R.  v.  Whitehead,  1  Dow.  &  Ry.  N.  P.  61 :  16  E.  C.  L.  R. 

Proof  of  the  meo.ns  used.^  Where  the  act  itself,  which  is  the  object  of  the  con- 
spiracy, is  illegal,  it  is  not  necessary  to  state  or  prove  the  means  agreed  upon  or  pur- 
sued to  effect  it.  2  Russ.  by  Grea.  692;  R.  v.  Eccles,  1  Leach,  274.  But  where  the 
indictment  charged  the  defendants  with  conspiring  "to  cheat  and  defraud  the  lawful 
creditors  of  W.  E.,"  Lord  Tenterden  thought  it  too  general,  in  not  stating  what  was 
intended  to  be  done  or  the  persons  to  be  defrauded.  R.  v.  Fowle,  4  0.  &  P.  592:  19 
E.  0.  L.  R. ;  but  see  R.  v.  De  Berenger,  3  M.  &  S.  67.     So-  where  the  indictment 

<1)   Collins  V.  The  Commonwealth,  .3  Serg.  &  Rawle,  220. 

If  Ihree  combine  and  conspire  to  defraud  another  as  a  common  object,  the  declarations  and  actions 
of  one  are  evidence  against  all.  Aldrich  v.  Warren,  16  Maine,  465. 

When  several  persons  are  proved  to  have  been  associated  together  for  the  same  Illegal  purpose,  any 
act  or  declaration  of  one  of  the  parties  in  reference  to  the  common  object,  and  forming  a  part  of  the 
res  geslte,  may  be  given  in  evidence  against  the  others.  State  v.  Loper,  16  Maine,  293. 

When  partial  proof  of  a  combination  has  been  given,  what  has  been  said  or  done  by  either  in  plan- 
ning the  plot,  may  be  proved  ;  but  what  was  not  in  pursuance  of  the  plot  cannot  be  taken  against  the 
other  conspirators.  The  State  v.  Simons,  266. 
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charged  the  defendants  with  a  conspiracy  "  to  cheat  and  defraud  the  said  H.  B.  of  the 
fruits  and  advantages"  of  a  verdict,  Lord  Dentnan,  C.  J.,  held  it  bad,  as  being  too 
general.  E.  v.  Richardson,  1  Moo.  &  E.  402. 

Where  the  indictment  charged  the  defendants  with  conspiring,  by  divers  false  pre- 
tences and  subtle  means  and  devices,  to  obtain  from  A.  divers  large  sums  of  money, 
and  to  cheat  and  defraud  him  thereof,  it  was  held,  that  the  gist  of  the  offence  being 
the  conspiracy,  it  was  quite  sufficient  only  to  state  that  fact  and  its  object,  and  that  it 
was  not  necessary  to  set  out  the  specific  pretences.  Bayloy,  J.,  said  that  when  par- 
ties had  once  agreed  to  cheat  a  particular  person  of  his  money,  although  they  might 
not  then  have  fixed  on  any  means  for  the  purpose,  the  offence  of  conspiracy  was  com- 
plete. R.  V.  Gill,  2  Barn.  &  Aid.  204.  In  R.  v.  Parker,  3  Q.  B.  292 :  43  B.  C.  L. 
R.,  Williams,  J.,  said,  "  It  has  been  always  thought,  that  in  R.  v.  Gill  the  extreme 
of  laxity  was  allowed."  But  in  Sydserff  v.  Reg.,  11  Q.  B.  245  :  63  E.  C.  L.  R.,  an 
indictment,  charging  that  the  defendants  "  unlawfully,  fraudulently,  and  deceitfully, 
did  conspire,  combine,  confederate,  and  agree  together  to  cheat  and  defraud  "  the 
prosecutor  of  his  goods  and  chattels,  was  held  good  on  writ  of  error;  and  the  court, 
in  giving  judgment,  expressly  upheld  the  decision  in  R.  v.  Gill.  See,  upon  this 
point.  King  v.  Reg.  in  error,  7  Q.  B  782  :  53  E.  C.  L.  R. ;  S.  C.  14  L.  J.  M.  C. 
172;  and  R  v.  Rowland,  2  Den.  C.  C.  R.  364;  S.  G.  21  L.  J.  M.  C.  81.  When 
the  combination  becomes  illegal  from  the  means  used,  the  illegality  must  be  explained 
by  proper  statements,  and  established  by  proof,  as  in  the  cases  already  referred  to  of 
conspiracies  to  marry  paupers. (1)  2  Russ.  by  Grea.  692;  see  ante,  p.  383. 

An  indictment  charged  in  the  first  count,  that  the  defendants  *unlawfully  [*389] 
conspired  to  defraud  divers  persons  who  should  bargain  with  them  for  the  sale  of  mer- 
chandise, of  great  quantities  of  such  merchandise,  without  paying  for  the  same,  with 
intent  to  obtain  to  themselves  money  and  other  profit.  The  second  count  charged  that 
two  of  the  defendants,  being  in  partnership  in  trade,  and  being  indebted  to  divers 
persons,  unlawfully  conspired  to  defraud  the  said  creditors  of  payment  of  their  debts, 
and  that  they  and  the  other  defendant,  in  pursuance  of  the  said  conspiracy,  falsely 
and  wickedly  made  a  fraudulent  deed  of  bargain  and  sale  of  the  stock  in  trade  of  the 
partnership  for  fraudulent  consideration,  with  intent  thereby  to  obtain  to  themselves 
money  and  other  emoluments,  to  the  great  damage  of  the  said  creditors.  Held,  1. 
That  the  first  count  was  not  bad  for  omitting  to  state  the  names  of  the  persons  in- 
tended to  be  defrauded,  as  it  could  not  be  known  who  might  fall  into  the  snare ;  but 
that  the  count  was  bad  for  not  showing  by  what  means  they  were  to  be  defrauded.  2. 
That  the  second  count  was  bad  for  not  alleging  facts  to  show  in  what  manner  the  deed 
of  sale  was  fraudulent.  Peck  v.  Reg.,  9  A.  &  B.  686 :  36  E.  C.  L.  R. ;  see  also  Wright 
V.  Reg.,  14  Q.  B.  148  :  68  E.  C.  L.  R. 

An  indictment  charged  that  A.  and  B.  conspired  by  false  pretences  and  subtle 
means  and  devices,  to  obtain  from  P.  divers  large  sums  of  money,  of  the  moneys  of 
P.,  and  to  cheat  and  defraud  him  thereof.  The  means  of  the  conspiracy  were  not 
further  stated.  It  was,  however,  held  that  this  was  sufficient,  and  that  the  indict- 
ment was  sustained  by  proof  that  A.  and  B.  conspired  to  make  a  representation, 
knowing  it  to  be  false,  that  certain  horses  were  the  property  of  a  private  person,  and 
not  of  a  horse  dealer,  thereby  inducing  P.  to  buy  them.  R.  v.  Kenrick,  5  Q.  B.  49  : 

(1)  Though  usual  to  do  so,  it  is  not  necessary  to  set  forth  the  overt  act.  People  v.  Mather,  1 
Wend.  229. 

In  a  charge  for  a  conspiracy,  if  the  act  to  be  done  is  in  itself  illegal,  the  indictment  need  not  set 
forth  the  means  by  which  it  was  to  be  accomplished.  If  the  act  to  be  done  is  not  in  itself  unlawful, 
but  becomes  so  from  the  purposes  for  which  and  the  means  by  which  it  is  to  be  done,  the  indictment 
must  set  out  enough  to  show  the  illegality.  State  t.  Bartlett,  30  Maine,  132. 
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48  B.  C.  L.  R.,  overruling  R.  v.  Pywell,  1  Stark.  402  :  2  E.  C.  L.  R.     See  also  R. 
V.  Blake,  6  Q.  B.  126,  and  R.  v.  Rowland,  supra. 

Where  an  indictnient  charged  that  the  defendants  conspired  by  false  pretences  to 
obtain  from  persons  named  divers  goods  and  merchandise,  and  to  cheat  and  defraud 
them  of  the  said  goods  and  merchandise,  and,  in  pursuance  of  the  conspiracy,  did  by 
false  pretences  (which  were  stated)  obtain  from  them  the  goods,  &o.,  aforesaid,  and 
did  cheat  and  defraud  them  thereof,  to  the  damage  of  the  persons  named,  it  was 
held  bad  in  arrest  of  judgment  in  not  stating  whose  the  goods,  &c.,  were.  R.  v. 
Parker,  3  Q.  B.  292  :  43  E.  C.  L  R.  The  defendants  A.  and  B.  were  indicted  for 
conspiring  to  extort  money  from  the  prosecutor,  by  charging  him  with  forging  a  cer- 
tain check  for  178/.;  the  indictment  set  forth  a  letter  from  one  of  the  conspirators 
to  the  prosecutor,  referring  to  the  check,  and  conversations  were  proved,  relating  to 
it.  Such  a  document  was,  in  fact,  in  existence,  but  it  was  not  produced  by  the 
prosecutor  at  the  trial,  and  such  production  was  held  to  be  unnecessary;  for  it  might 
have  been  that  the  existence  of  such  a  check  was  altogether  a  fabrication.  R.,  v. 
Ford,  1  Nev.  &  M.  777:  28  E.  C.  L.  R. 

Proof  of  the  means  used — cumulative  instances.'\  Upon  an  indictment  charging 
the  defendants  with  conspiring  to  cause  themselves  to  be  believed  persons  of  consid- 
erable property,  for  the  purpose  of  defrauding  tradesmen,  evidence  was  given  of  their 
having  hired  a  house  in  a  ftishionable  street,  and  represented  themselves  to  the  trades- 
men employed  to  furnish  it,  as  persons  of  large  fortune.  A  witness  was  then  called 
to  prove,  that  at  a  different  time  they  had  made  a  similar  representation  to  another 
[*390]  tradesman.  This  evidence  *was  objected  to,  on  the  ground  that  the  prose- 
cutor could  not  prove  various  acts  of  this  kind,  but  was  bound  to  select  and  confine 
himself  to  one.  Lord  Ellenborough,  however,  said,  "  This  is  an  indictment  for  a 
conspiracy  to  carry  on  the  business  of  common  cheats,  and  cumulative  instances  are 
necessary  to  prove  the  offence."  R.  v.  Roberts,  1  Campb.  399. 

Proof  of  the  object  of  the  conspiracy.']  The  object  of  the  conspiracy  must  be 
proved  as  laid  in  the  indictment.  An  indictment  against  A.  B.  C.  and  D.,  charged 
that  they  conspired  together  to  obtain  "  viz. ;  to  the  use  of  them  the  said  A.  B.  and 
C.  and  certain  other  persons  to  the'jurors  unknown,"  a  sum  of  money  for  procuring 
an  appointment  under  government.  It  appeared  that  D.,  although  the  money  was 
lodged  in  his  hands  to  be  paid  to  A.  and  B.  when  the  appointment  was  procured,  did 
not  know  that  C.  was  to  have  any  part  of  it,  or  was  at  all  implicated  in  the  transac- 
tion. Lord  Ellenborough  said,  "  The  question  is,  whether  the  conspiracy,  as  actually 
laid,  be  proved  by  the  evidence.  I  think  it  is  not  as  to  D.  He  is  charged  with 
conspiring  to  procure  the  appointment  through  the  medium  of  C,  of  whose  existence, 
for  aught  that  appears,  lie  was  utterly  ignorant.  Where  a  conspiracy  is  charged,  it 
must  be  charged  truly."  R.  v.  PoUman,  2  Campb.  233. 

In  an  indictment  for  conspiring  to  defraud  U.  und  others,  which  charged  the  ob- 
taining of  the  goods  of  D.  and  others,  the  word  others  means  partners  of  D.,  and 
evidence  of  attempts  to  defraud  persons  not  the  partners  of  D.  is  inadmissible.  E.  v. 
Steel,  2  Moo.  G.  C.  246;  S.  C.  (Jarr.  &  M.  337  :  41  E.  C.  L.  R. ;  R.  v.  Thompson, 
16  Q.  B.  832;  S.  C.  20  L.  J.  M.  C.  183. 

Where  a  count  in  an  indictment  charged  several  defendants  with  conspiring 
together,  to  do  several  illegal  acts,  and  the  jury  found  one  of  them  guilty  of  conspir- 
ing-with  some  of  the  defendants  to  do  one  of  the  acts,  and  guilty  of  conspiring  with 
others  of  the  defendants  to  do  another  of  the  acts,  such  finding  was  held  bad,  as 
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amounting  to  a  finding  that  one  defendant  was  guilty  of  two  conspiracies,  though  the 
count  charged  only  one.  O'Connell  v.  Reg.,  11  C.  &  F.  155. 

Upon  a  count  in  an  indictment  against  eight  defendants,  charging  one  conspiracy 
to  effect  certain  objects,  a  finding  that  three  of  the  defendants  are  guilty  generally, 
that  five  of  thera  are  guilty  of  conspiring  to  eifect  some,  and  not  guilty  as  to  the  resi- 
due of  these  objects,  is  bad  in  law  and  repugnant;  inasmuch  as  the  finding  that  the 
three  were  guilty  was  a  finding  that  they  were  guilty  of  conspiring  with  the  other 
five  to  effect  all  the  objects  of  the  conspiracy,  whereas  by  the  same  finding  it  appears 
that  the  other  five  were  guilty  of  conspiring  to  effect  only  some  of  the  objects.  lb. 

A  count  charging  the  defendants  with  conspiring  to  cause  and  procure  divers  sub- 
jects to  meet  together  in  large  numbers  for  the  unlawful  and  seditious  purpose  of 
obtaining,  by  means  of  the  intimidation  to  be  thereby  caused,  and  by  means  of  the 
exhibition  and  demonstration  of  great  physical  force  at  such  meeting,s,  changes  in  the 
government,  laws,  and  constitutions  of  the  realm,  is  bad;  first,  because  "intimida- 
tion" is  not  a  technical  word,  having  a  necessary  meaning  in  a  bad  sense;  and 
secondly,  because  it  is  not  distinctly  shown  what  species  of  intimidation  is  intended 
to  be  produced,  or  on  whom  it  is  intended  to  operate.  lb. 

^Particulars  of  the  conspiracy. 1  Where  the  counts  of  an  indictment  for  [*391] 
conspiracy  were  framed  in  a  general  form,  Littledale,  J.  (after  consulting  several 
other  judgesj,  ordered  the  prosecutor  to  furnish  the  defendants  with  a  particular 
of  the  charges,  and  that  the  particular  .'should  give  the  same  information  to  the 
defendants  that  would  be  given  by  a  special  count.  But  the  learned  judge  refused 
to  compel  the  prosecutor  to  state  in  his  particular  the  specific  acts  with  which  the 
defendants  were  chiirged,  and  the  times  and  places  at  which  those  acts  were  alleged 
to  have  occurred.  K.  v.  Hamilton,  7  C.  &  P.  448  :  32  E.  C.  L  R.  See  further  as  to 
particulars,  ante,  p.  178.  If  particulars  have  not  been  delivered  as  directed,  the  evi- 
dence will  not  thereby  be  excluded.  See  p.  178 ;  R.  v.  Esdaile,  1  F.  &  F.  213,  228. 

Form  of  indictment.^  It  is  not  uncommon  to  set  out  in  the  indictment  the  overt 
acts  by  which  the  object  of  the  conspiracy  was  sought  to  be  attained.  But  an  in- 
dictment is  good  which  charges  a  conspiracy  to  do  an  unlawful  act  without  alleging 
any  overt  acts  whatever.  R.  v.  Kinnersley,  Str.  193;  R.  v.  Gill,  2  B.  &  Aid.  204; 
R.  V.  Kenrick,  5  Q.  B.  62 :  48  E.  C.  L   R. 

Venue  J  The  (/ist  of  the  offence  in  conspiracy  being  the  act  of  conspiring  together, 
and  not  the  act  done  iu  pursuance  of  such  combination,  the  venue  in  principle  ought 
to  be  laid  in  the  county  in  which  the  conspiring  took  place,  and  not  where,  in  the 
result,  the  conspiracy  was  put  into  execution.  R.  v.  Best,  1  Salk.  174  ;  2  Russ.  by 
Grea.  696.  But  it  has  been  said,  by  the  Court  of  King's  Bench,  that  there  seems 
to  be  no  reason  why  the  crime  of  conspiracy,  amounting  only  to  a  misdemeanor,  ought 
not  to  be  tried  wherever  one  distinct  overt  act  of  conspiracy  was  in  fact  committed, 
as  well  as  the  crime  of  high  treason,  in  compassing  and  imagining  the  death  of  the 
king,  or  in  conspiring  to  levy  war.  R.  v.  Brisac,  4  East,  171.  So  where  the  con- 
spiracy, as  against  all  the  defendants,  having  been  proved,  by  showing  a  community 
of  criminal  purpose,  and  by  the  joint  co-operation  of  the  defendants  in  forwarding 
the  objects  of  it  in  different  counties  and  places,  the  locality  required  for  the  pur- 
pose of  trial  was  held  to  be  satisfied  by  overt  acts  done  by  some  of  the  defendants 
in  the  county  where  the  trial  was  had  in  prosecution  of  the  conspiracy.  R  v.  Bowes, 
cited  in  R.  v.  Hi'isac,  supra. 
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Conspiraci/  to  murder  persons  not  her  wnjesty's  subjects.^  By  the  24  &  25  Vict. 
c.  100,  s.  4,  "All  persons  who  shall  conspire,  confederate,  and  agree  to  murder  any 
person,  whether  he  be  a  subject  of  her  majesty  or  not,  and  whether  he  be  within  the 
queen's  dominions  or  not,  and  whosoever  shall  solicit,  encourage,  persuade,  or  en- 
deavor to  persuade,  or  shall  propose  to  any  person,  to  murder  any  other  person, 
whether  he  be  a  subject  of  her  majesty  or  not,  and  whether  he  be  within  the  queen's 
dominions  or  not,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  more  than  ten  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor." 


[*392]  *DEAD  BODIES. 

OFFENCES   RELATING  TO. 

Although  larceny  cannot  be  committed  of  a  dead  body,  no  one  having  any  right  of 
property  therein,  yet  it  is  an  oflfence  to  remove  a  body  without  lawful  authority;  and 
such  offence  is  punishable  with  fine  and  imprisonment  as  a  misdemeanor. (1)  An 
indictment  charged  {inter  alia)  that  the  prisoner,  a  certain  dead  body  of  a  person 
unknown,  lately  before  deceased,  wilfully,  unlawfully,  and  indecently  did  take  and 
carry  away,  with  intent  to  sell  and  dispose  of  the  same  for  gain  and  profit.  It  being 
evident  that  the  prisoner  had  taken  the  body  from  some  burial-ground,  though  from 
what  particular  place  was  uncertain,  he  was  found  guilty  upon  this  count;  and  it  was 
considered  that  this  was  so  clearly  an  indictable  offence,  that  no  case  was  reserved. 
R.  V.  Gilles,  1  Russ.  by  Grea.  464;  Russ.  &  Ry.  366  (»).  So  to  take  up  a  dead 
body  even  for  the  purpose  of  dissection,  is  an  indictable  offence.  Where,  upon  an 
indictment  for  that  offence,  it  was  moved  in  arrest  of  judgment,  that  the  act  was 
only  one  of  ecclesiastical  cognizance,  and  that  the  silence  of  the  older  writers  on 
crown  law  showed  that  there  was  no  such  offence  cognizable  in  the  criminal  courts, 
the  court  said  that  common  decency  required  that  the  practice  should  be  put  a  stop 
to ;  that  the  offence  was  cognizable  in  a  criminal  court  as  being  highly  indecent,  and 
contra  honos  mores;  that  the  purpose  of  taking  up  the  body  for  dissection  did  not 
make  it  less  an  indictable  offence,  and  that  as  it  had  been  the  regular  practice  at  the 
Old  Bailey  in  modern  times  to  try  charges  of  this  naturej  the  circumstance  of  no 
writ  of  error  having  been  brought  to  reverse  any  of  those  judgments,  was  a  proof  of 
the  universal  opinion  of  the  profession  upon  this  subject.  R.  v.  Lynn,  2  T.  R.  733; 
1  Leach,  497;  see  also  R.  v.  Cundick,  Dowl.  &  Ry.  N.  P.  G.  13.  And  it  makes  no 
difference  what  are  the  motives  of  the  person  who  removes  the  body ;  the  offence 
being  the  removal  of  the  body  without  lawful  authority.  R.  v.  Sharpe,  Dear.  &  B.  160 ; 
S.  C.  26  L.  J.  M.  C.  43 ;  where  the  defendant,  from  motives  of  filial  affection,  had 
removed  the  corpse  of  his  mother  from  its  burying  place.  The  defendant  had  in 
this  case  committed  a  trespass  against  the  owner  of  the  soil  of  the  burying  place; 
but  quoere  whether,  if  no  such  trespass  was  committed,  the  offence  might  not  be  still 
complete. 

The  burial  of  the  dead  is  the  duty  of  every  parochial  priest  and  minister,  and  if 
he  neglect  or  refuse  to  perform  the  office,  he  may,  by  the  express  words  of  canon  86, 

(1)  See  The  Commonwealth  v.  Loring,  8  Pick.  370. 
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be  suspended  by  the  ordinary  for  three  months ;  and  if  any  temporal  inconvenience 
arise,  as  a  nuisance,  from  the  ne°;lect  of  the  interment  of  the  dead  corpse,  he  is  pun- 
ishable also  by  the  temporal  courts  by  indictment  or  information.  Per  Abney,  J., 
Andrews  v.  Cawthorne,  Willes,  357  (»). 

To  bury  the  dead  body  of  a  person  who  has  died  a  violent  death,  before  the  coro- 
ner has  sat  upon  it,  is  punishable  as  a  misdemeanor,  and  the  coroner  ought  to  be 
sent  for,  since  he  is  not  bound  ex  officio  to  take  the  inquest  without  being  sent  for. 
E.  V.  Clerk,  1  Salk.  377 ;  Anon,  7  Mod.  10.  And  if  a  dead  body  in  a  prison  or 
other  place,  upon  which  an  inquest  ought  to  have  been  taken,  is  interrpd,  *or  [*393] 
is  suffered  to  lie  so  long  that  it  putrefies  before  the  coroner  has  viewed  it,  the  gaoler 
or  township  shall  be  amerced.  Hawk.  P.  C.  b.  2,  c.  9,  s.  23 ;  see  also  Sewell's  Law 
of  Coroner,  p.  29. 

The  preventing  a  dead  body  from  being  interred  has  likewise  been  considered  an 
indictable  offence.  Thus  the  master  of  a  workhouse,  a  servant,  and  another  person, 
were  indicted  for  a  conspiracy  to  prevent  the  burial  of  a  person  who  died  in  a  work- 
house.    E.  V.  Young,  cited  2  T.  E.  734. 

Provision  is  made  for  the  interment  of  dead  bodies  which  may  happen  to  be  cast 
on  shore,  by  the  48  Geo.  3,  c.  75. 

By  the  2  &  3  Wm.  4,  c.  75,  s.  7,  it  is  provided  that  "  it  shall  be  lawful  for  any 
executor,  or  other  party,  having  lawful  possession  of  the  body  of  any  deceased  person, 
and  not  being  an  undertaker,  or  other  party  intrusted  with  the  body  for  the  purpose 
only  of  interment,  to  permit  the  body  of  such  deceased  person  to  undergo  anatomical 
examination,  unless  to  the  knowledge  of  such  executor  or  other  party,  such  person 
shall  have  expressed  his  desire,  either  in  writing  at  any  time  during  his  life,  or 
verbally  in  the  presence  of  two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such  examination,  or  unless  the  surviv- 
ing husband  or  wife,  or  any  known  relative  of  the  deceased  person,  shall  require  the 
body  to  be  interred  without  such  examination."  Section  8  provides  for  the  party 
lawfully  in  the  possession  of  a  dead  body  directing  and  permitting  anatomical  ex- 
amination, where  the  deceased  shall,  during  his  life,  have  directed  it,  "unless  the 
deceased  person's  surviving  husband  or  wife,  or  nearest  known  relative,  or  any  one  or 
more  of  such  person's  nearest  known  relatives,  being  of  kin  in  the  same  degree, 
shall  require  the  body  to  be  interred  without 'such  examination."  By  section  10, 
professors  of  anatomy,  and  the  other  persons  therein  described,  being  duly  licensed, 
are  not  liable  to  punishment  for  having  in  their  possession  human  bodies  according 
to  the  provision  of  the  act.  The  18th  section  of  this  statute  makes  offences  against 
the  act  misdemeanors,  and  subjects  offenders  to  be  punished  by  imprisonment  not 
exceeding  three  months,  or  by  fine  not  exceeding  fifty  pounds. 

In  K.  v.  Feist,  Dear.  &  B.  C.  C.  590  ;  S.  C.  27  L.  J.  M.  C.  164,  the  defendant  was 
master  of  a  workhouse,  and  had  lawful  possession  of  the  bodies  of  deceased  paupers. 
He  was  in  the  habitof  having  the  appearance  of  a  funeral  gone  through  with  a  view  of 
preventing  the  relatives  requiring  that  the  bodies  should  be  buried  without  being  sub- 
ject to  anatomical  examination  ;  and  the  jury  found  that  but  for  that  deception  the  rel- 
atives would  have  required  the  bodies  to  be  so  buried.  The  bodies,  instead  of  being 
buried,  as  was  supposed  by  the  relatives,  were  delivered  to  an  hospital  for  the  purpose  of 
undergoing  anatomical  examination,  and  for  this  service  the  master  received  from  the 
hospital  a  sum  of  money.  The  prisoner  was  found  guilty  of  an  offence  at  common 
law  in  disposing  of  a  body  for  the  purpose  of  dissection ;  but  the  question  was  re- 
served, whether  the  defendant  was  protected  by  s.  7  of  the  above  act.  The  Court  of 
Criminal  Appeal  held  that  he  was,  as  the  requirement  mentioned  in  that  section  had 
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not  been  actually  made.     Willes,  J.,  pointed  out  that  this  was  an  offence  specially 
provided  for  by  the  7  &  8  Vict.  c.  101,  s.  31. 

So  much  of  the  9  Geo.  4,  c.  31,  as  relates  to  the  dissection  of  dead  bodies  of  per- 
sons condemned  to  death  is  repealed  by  the  2  &  3  Wm.  -t,  c.  75,  s.  7. 


[*394]  *DEEK. 


OFFENCES  RELATING  TO. 


Stealing  deer,  Ac,         ....  .  •  -394 

Power  of  deer- keepers,  Ac,  to  seize  guns,  .  ■  394 

Assaulting  deer-keepers  or  their  assistants,  .  .  395 


Stealing  Deer.]  The  former  statutes  with  regard  to  the  offence  of  stealing  deer 
are  repealed  by  the  act  of  7  &  8  Geo.  4,  c.  27,  and  the  law  upon  the  subject  com- 
prised in  the  7  &  8  Geo.  4,  c.  29  (E).  The  latter  statute  is  now  replaced  by  the 
24  &  25  Vict.  c.  96. 

By  s.  13,  "  Whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  any  enclosed  land  where  deer  shall  be 
usually  kept,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement ;  and  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

By  s.  12,  "Whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
uninclosed  part  of  any  forest,  chase,  or  purlieu,  shall  for  every  such  offence,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding 
fifty  pounds,  as  to  the  justice  shall  seem  meet ;  and  whosoever  having  been  previously 
convicted  of  any  offence  relating  to  deer  for  which  a  pecuniary  penalty  shall  have 
been  imposed,  by  this  or  by  any  former  act  of  Parliament,  shall  afterwards  commit 
any  of  the  offences  hereinbefore  enumerated,  whether  such  second  offence  be  of  the 
same  description  as  the  first  or  not,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement ;  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip, 
ping." 

The  word  "  deer,"  in  this  statute,  includes  all  ages  and  both  sexes  ;  "  a  fawn," 
therefore.  R.  v.  Strange,  1  Cox,  C.  C.  58. 

By  s.  14  of  the  above  statute,  suspected  persons  found  in  possession  of  venison, 
&c.,  and  not  satisfactorily  accounting  for  the  same,  are  rendered  liable  to  a  penalty 
not  exceeding  20Z. 

By  s.  15,  persons  setting  snares  or  engines  for  the  purpose  of  taking  or  killing  deer, 
or  destroying  the  fences  of  land  where  deer  shall  be  kept,  on  conviction  before  a  jus- 
tice, shall  forfeit  a  sum  not  exceeding  201. 

Power  of  deer-keepers,  &c.,  to  seize  guns.]  By  s.  16  of  the  above  statute,  "  If  any 
person  shall  enter  into  any  forest,  chase,  or  purlieu,  whether  inclosed  or  not,  or  into 
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aoy  inclosed  land  where  deer  shall  be  usually  kept,  *with  intent  unlawfully  to 
hunt,  course,  wound,  kill,  snare,  or  carry  away  any  deer,  it  shall  be  lawful  for 
every  person  intrusted  with  the  care  of  such  deer,  and  for  any  of  his  assistants,  whether 
in  his  presence  or  not,  to  demand  from  every  such  oflFender  any  gun,  firearms,  snare, 
or  engine,  in  his  possession,  and  any  dog  there  brought  for  hunting,  coursing,  or 
killing  deer  ;  and  in  case  such  offender  shall  not  immediately  deliver  up  the  same, 
may  seize  and  take  the  same  from  him  in  any  of  those  respective  places,  or,  upon 
pursuit  made,  in  any  other  place  to  which  he  may  have  escaped  therefrom,  for  the 
use  of  the  owner  of  the  deer." 

Assaulting  deer-lccepers  or  their  assistants.}  By  the  same  section,  "  If  any  such 
offender  (vide  supra}  shall  unlawfully  beat  or  wound  any  person  intrusted  with  the 
care  of  the  deer,  or  any  of  his  assistants,  in  the  execution  of  any  of  the  powers  given 
by  this  act,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement ; 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Pulling  a  deer-keeper  to  the  ground,  and  holding  him  there  while  another  person 
escapes,  is  not  a  beating  of  the  deer-keeper  within  this  section.  There  must  be  a  beat- 
ing in  the  popular  sense  of  the  word ;  proof  of  a  bare  legal  battery  only  is  insufficient. 
Per  Maule,  J.,  in  R.  v.  Hale,  2  G.  &  K.  326  :  61  E.  C.  L.  R. 
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By  the  52  Geo.  3,  c.  155  (E.),  s.  12,  "  If  any  person  or  persons,  at  any  time  after 
the  passing  of  this  act,  do  and  shall  wilfully  and  maliciously  or  contemptuously  dis- 
quiet or  disturb  any  meeting,  assembly,  or  congregation  of  persons  assembled  for  re- 
ligious worship,  permitted  or  authorized  by  this  act,  or  any  former  act  or  acts  of  Par- 
liament, or  shall  in  any  way  disturb,  molest,  or  misuse  any  preacher,  teacher,  or  per- 
son officiating  at  such  meeting,  assembly,  or  congregation,  or  any  person  or  persons 
there  assembled,  such  person  or  persons  so  offending  upon  proof  thereof,  before  any 
justice  of  the  peace,  by  two  or  more  credible  witnesses,  shall  find  two  sureties  to  be 
bound  by  recognizances  in  the  penal  sum  of  fifty  pounds,  to  answer  such  offence,  and 
in  default  of  such  sureties  shall  be  committed  to  prison,  tl»ere  to  remain  till  the  next 
general  or  quarter  sessions;  and  upon  conviction  of  the  said  offence  at  the  said  quarter 
sessions,  shall  suffer  the  pain  and  penalty  of  forty  pounds." 

For  a  similar  provision  with  respect  to  Roman  Catholic  chapels,  but  imposing  a 
penalty  of  twenty  pounds  for  the  offence,  see  31  Geo.  3  (B.),  c.  32,  s.  10. 

Upon  an  indictment  found  at  the  sessions  under  the  toleration  act,  1  W.  &  M.  c. 
18,  for  disturbing  a  dissenting  congregation,  it  was  held  that,  upon  conviction,  each 
defendant  was  liable  to  the  penalty  of  twenty  pounds  imposed  by  that  statute.  E.  v. 
Hube,  5  T.  R.  542. 

This  offence  may  be  tried  at  the  sessions,  52  Geo.  3,  c.  155,  s.  12,  supra,  or  in  the 
king's  bench,  or  at  the  assizes,  if  removed  by  certiorari  from  the  sessions.  R.  v. 
Hube,  supra;  R.  v.  ¥/adley,  4  M.  &  S.  508. 

With  regard  to  Ireland  the  6  Geo.  1,  e.  5  (I.),  s.  14,  enacts,  that  if  any  person 
shall  willingly  and  of  purpose,  maliciously  or  contemptuously,  come  into  any  cathedral 
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or  parish  church,  chapel,  or  other  congregation  permitted  by  this  act,  and  disquiet  or 
disturb  the  same,  or  misuse  any  preacher  or  teacher,  such  person  upon  proof  thereof 
before  any  justice  of  the  peace  by  two  or  more  witnesses,  shall  find  two  sureties,  to  be 
bound  by  recognizances,  in  the  penal  sum  of  fifty  pounds;  to  appear  at  the  next 
general  or  quarter  sessions  for  the  county  wherein  such  ofi'ence  shall  be  committed, 
or  in  default  thereof  be  committed  to  prison  till  next  quarter  sessions,  and  upon  con- 
viction at  the  said  sessions  shall  forfeit  twenty  pounds  for  the  use  of  the  king.  See 
R.  V.  Hube,  supra.  No  statute  made  for  the  relief  of  Roman  Catholics  contains  any 
express  clause  for  protecting  the  ministers  or  congregations  of  this  persuasion. 

Now,  however,  the  23  &  24  Vict.  c.  32  (E.  &  I.),  which  abolishes  the  jurisdiction 
of  the  ecclesiastical  courts  in  cases  of  brawling,  provides  for  the  recovery  in  a  sum- 
mary manner  of  a  penalty  of  not  more  than  five  pounds  for  any  disturbance  in  any 
recognized  place  of  worship  whatsoever,  whether  during  the  celebration  of  divine  ser- 
[*397]  vice  or  *not.  And  it  seems  that  any  disturbance  of  a  congregation  assembled 
according  to  law  would  be  indictable  at  common  law  (1  Hawk.  c.  28,  s.  23 ;  1  Keb. 
491),  more  particularly  if  arising  out  of  any  previous  conspiracy  for  the  purpose. 
See,  moreover,  ]  Gab.,  Crim.  Law  of  Ireland,  294,  295. 

As  to  assaults  on  clergymen,  see  24  &  25  Vict.  c.  100,  s.  56,  supra,  p.  274. 
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Stealing  dogs.']  By  the  24  &  25  Vict.  c.  96,  s.  18,  "Whosoever  shall  steal  any 
dog  shall,  on  conviction  thereof  before  two  justices  of  the  peace,  either  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned,  or  to  be  imprisoned 
and  kept  to  hard  labor,  for  any  term  not  exceeding  six  months,  or  shall  forfeit  and 
pay,  over  and  above  the  value  of  the  said  dog,  such  sum  of  money,  not  exceeding 
twenty  pounds,  as  to  the  said  justices  shall  seem  meet;  and  whosoever,  having  been 
convicted  of  any  such  offence,  either  against  this  or  any  former  act  of  Parliament, 
shall  afterwards  steal  any  dog,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  hard  labor." 

Having  possession  of  stolen  dogs.]  By  s.  19,  "  Whosoever  shall  unlawfully  have 
in  his  possession  or  on  his  premises  any  stolen  dog,  or  the  skin  of  any  stolen  dog, 
knowing  such  dog  to  hav»been  stolen  or  such  skin  to  be  the  skin  of  a  stolen  dog, 
shall,  on  conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  pay  such 
sum  of  money,  not  exceeding  twenty  pounds,  as  to  such  justices  shall  seem  meet;  and 
whosoever,  having  been  convicted  of  any  such  oflfence,  either  against  this  or  any  for- 
mer act  of  Parliament,  shall  afterwards  be  guilty  of  any  such  offence  as  in  this  sec- 
tion before  mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding eighteen  months,  with  or  without  hard  labor." 

Taking  money  to  restore  dogs.]  By  s.  20,  '<  Whosoever  shall  corruptly  take  any 
money  or  reward,  directly  or  indirectly,  under  pretence  or  upon  account  of  aiding  any 
person  to  recover  any  dog  which  shall  have  been  stolen,  or  which  shall  be  in  the 
possession  of  any  person  not  being  the  owner  thereof,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
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be  imprisoned  for  any  term  not  exceeding  eighteen  months,  with  or  without  hard 
labor. 

A  dog  is  not  a  chattel  within  the  meaning  of  the  statute  relating  to  obtaining, 
property  by  false  pretences.  R.  v.  Kobinson,  1  Bell,  C.  C.  34;  8.  C.  28  L.  J.   M. 

C.  58. 


^DWELLING-HOUSE— OFFENCES  EELATING  TO.  [*399] 

What  building  within  the  curtilage  to  be  deemed  part  of  a  dwelling-house,  .         .     399 

Breaking  and  entering  building  within  the  curtilage  and  committing  a  felony,    .         .     399 
Breaking  and  entering  a  bouse,  warehouse,  &c,,  and  committing  felony,     .         .         .     399 
Breaking  and  entering  a  house,  place  of  divine  worship,  &c.,  with  intent  to  commit 
felony,       ....... 

Stealing  in  a  dwelling-house  to  the  value  of  51.,  . 
Stealing  in  a  dwelling-house  with  menaces, 
Riotously  pulling  down  dwelling-house. 
Proof  of  the  breaking  and  entering, 

of  the  premises  being  a  dwelling-house, 

of  stealing  in  a  dwelling-house,  . 

of  the  value  of  the  goods  stolen. 


400 
400 
400 
400 
400 
400 
400 
401 


Burglary  or  the  oflFence  of  breaking  a  dwelling-house  by  night  has  already  been 
treated  of;  so  also  has  the  setting  fire  to  a  dwelling-house,  under  the  title  Arson  ; 
the  offence  we  are  now  to  consider  is  breaking  and  entering  a  dwelling-house  by  day. 
The  oflFence  was  formerly  provided  for  by  several  statutes,  which  were  repealed,  and 
consolidated  by  the  7  &  8  Geo.  4,  c.  29.  This  statute  is  also  repealed,  and  the  act 
which  now  applies  is  the  24  &  25  Vict.  c.  96. 

What  huildivg  within  the  curtilage  to  he  deemed  part  of  a  dwelKnghouae.}  By 
s.- 53,  "No building  although  within  the  same  curtilage  with  any  dwelling-house, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling-house  for  any 
of  the  purposes  of  this  act,  unless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immediate,  or  by  means  of  a  covered  and  inclosed 
passage  leading  from  the  one  to  the  other." 

Breaking  and  entering  building  ioithin  the  cuirtilaye  and  committing  a  felony. \ 
By  s.  55,  "  Whosoever  shall  break  and  enter  any  building,  and  commit  any  felony 
therein,  such  building  being  within  the  curtilage  of  a  dwelling-house,  and  occupied 
therewith,  but  not  being  part  thereof,  according  to  the  provision  hereinbefore  men- 
tioned, or  being  in  any  such  building  shall  commit  any  felony  therein,  and  break  out 
of  the  same,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  yea,rs  and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Breaking  and  entering  a  house,  warehouse,  dsc,  and  comm,i.tting  any  felony.^ 
*By  s.  56,  "  Whosoever  shall  break  and  enter  any  dwelling-bouse,  school-  [*400] 
house,  shop,  warehouse,  or  counting-house,  and  commit  any  felony  therein,  or,  being 
in  any  dwelling-house,  schoolhouse,  shop,  warehouse,  or  counting-house,  shall  com- 
mit any  felony  therein,  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being 
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convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

BreaMng  and  entering  a  house,  place  of  divine  worship,  &c.,  with  intent  to  com- 
mit felony .']  By  s.  57,  "  Whosoever  shall  break  and  enter  any  dwelling-house,  church, 
chapel,  meeting-house,  or  other  place  of  divine  worship,  or  any  building  within  the 
curtilage,  schoolhouse,  shop,  warehouse,  or  counting-house,  with,  intent  to  commit 
any  felony  therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

Stealing  in  a  dwelling-house  to  the  value  of  51J]  By  s.  60,  "  Whosoever  shall 
steal  in  any  dwelling-house,  any  chattel,  money,  or  valuable  security,  to  the  value  in 
the  whole  of  5^.  or  more  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Stealing  in  a  dwelling-house  with  menaces.]  "  Whosoever  shall  steal  any  chattel, 
money,  or  valuable  security  in  any  dwelling-house,  and  shall  by  any  menace  or  threat 
put  any  one  being  therein  in  bodily  fear,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable"  to  precisely  the  same  punishment  as  in  the  last  section. 

Riotoush/ pulling  down  dwelling-houses.]     See  tit.  Riot. 

Proof  of  the  breaking  and  entering.]     See  tit.  Burglary,  supra,  pp.  323,  3'28. 

Proof  of  the  premises  being  a  dwelling-house.]  See  tit.  Burglary,  and  tit.  Arson, 
pp.  265,  330. 

Proof  of  stealing  in  a  dwelling-house.]  The  offence  of  stealing  in  a  dwelling- 
house  was  held  not  to  have  been  committed  in  R.  v.  Campbell,  2  Lea,  564;  2  East, 
P.  C.  644,  S.  C. ;  where  the  occupier  of  the  house  gave  the  prisoner  a  bank-note  to 
get  changed,  and  which  the  prisoner  stole.  So  when  the  prisoner  obtained  a  sum  of 
money  from  the  prosecutor,  in  the  dwelling-house  of  the  latter,  by  ring-dropping, 
this  also  was  held  not  to  be  within  the  statute.  The  judges  were  of  opinion,  that  to 
£*401]  bring  a  case  within  the  statute,  the  property  *must  be  under  the  protection 
of  th«  house,  deposited  there  for  safe  custody,  as  the  furniture,  money,  plate,  &c., 
kept  in  the  house,  and  not  things  immediately  under  the  eye  or  personal  care  of  some 
one  who  happens  to  be  in  the  house.  R.  v.  Owen,  2  East,  P.  C.  645;  2  Leach,  672. 
The  same  point  was  ruled  in  subsequent  cases. 

On  the  other  hand,  it  was  held,  on  a  case  reserved,  that  stealing  in  a  dwelling- 
house  to  the  value  of  5/.  by  the  owner  of  the  house  was  within  the  previous  statute 
of  the  7  &  8  Geo.  4,  c.  29,  s.  12.  R.  v.  Bowden,  2  Moo.  C.  C.  285. 

Where  a  lodger  invited  the  prosecutor  to  take  part  of  his  bed,  without  the  knowl- 
edge of  his  landlord,  and  stole  his  watch  from  the  bed-head,  it  was  held  by  the  judges 
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that  he  was  properly  convicted  of  stealing;  in  a  dwelling-house.  E.  v.  Taylor,  K.  &  E. 
418.  So  where  goods  were  left  by  mistake  at  a  house  in  which  the  prisoner  lodged, 
and  were  placed  in  his  room,  and  carried  away  by  him,  they  were  held  to  be  within 
the  protection  of  the  house.  R.  v.  Carroll,  1  Moo.  C.  C.  89.  So  if  a  man,  on  going 
to  bed,  put  his  clothes  and  money  by  his  bedside,  these  are  under  the  protection  of 
the  dwelling-house,  and  not  of  the  person.  R.  v.  Thonaas,  Car  Sup.  295.  So  where 
a  man  went  to  bed  with  a  prostitute,  having  put  his  watch  in  his  hat  on  a  table,  and 
the  woman  stole  the  watch  while  the  man  was  asleep,  Parke,  B.,  and  Patteson,  J., 
after  referring  to  R.  v.  Taylor,  supra,  were  of  opinion  that  the  prosecutor  having 
been  asleep  when  the  watch  was  taken  by  the  prisoner,  it  was  sufficiently  under  the 
protection  of  the.  house  to  bring  it  within  the  statute.  R.  v.  Hamilton,  C.  &  P.  49. 
It  would  appear  that,  had  the  prosecutor  been  awake  instead  of  asleep,  in  Taylor's 
Case,  the  property  was  sufficiently  within  his  personal  control  to  render  the  stealing 
of  it  a  stealing  from  the  person,  and  that  an  indictment  under  the  above  enactment 
would  not  have  been  sustainable.  See  the  note  to  R.  v.  Hamilton,  supra,  and  1 
Russ.  by  Grrea.  855  (»).  But  where  a  person  put  money  under  his  pillow,  and  it 
was  stolen  whilst  he  was  asleep,  this  was  held  not  a  stealing  of  money  in  the  dwell- 
ing-house within  the  meaning  of  the  12  Anne,  c.  12.  2  Stark.  C.  P.  467;  R.  v. 
Challoner,  Dick.  Quar.  Sess.  235,  5th  ed. ;  1  Russ.  by  Grea.  855. 

It  is  a  question  for  the  court,  and  not  for  the  jury,  whether  goods  are  under  the 
protection  of  the  dwelling-house  or  in  the  personal  care  of  the  owner.  R.  v.  Thomas, 
supra. 

Proof  of  the  value  of  the  goods  stolen.']  It  must  appear  not  only  that  the  goods 
stolen  were  of  the  value  of  hi.,  but  likewise  that  goods  to  that  value  were  stolen  upon 
one  occasion,  for  a  number  of  distinct  larcenies  cannot  be  added  together  to  con.sti- 
tute  a  compound  statutable  larceny.  Where  it  appeared  that  the  pri,soner  had  pur- 
loined his  master's  property  to  a  very  considerable  anjount,  but  it  was  not  shown  that 
he  had  ever  taken  to  the  amount  of  40.s.  at  any  one  particular  time,  upon  an  indict- 
ment under  the  12  Anne,  c.  7,  the  court  held  that  the  property  stolen  must  not  only 
be  in  the  whole  of  such  a  value  as  the  law  requires  to  constitute  a  capital  offence,  but 
that  it  must  be  stolen  to  that  amount  at  one  and  the  same  time  ;  that  a  number  of 
distinct  petty  larcenies  could  not  be  combined  so  as  to  constitute  grand  larceny,  nor 
could  any  distinct  number  of  grand  larcenies  be  added  together,  so  as  to  constitute  a 
capital  offence.  R.  v.  Petrie,  1  Leach,  295.  And  the  same  was  ruled  by  Ashurst, 
J.,  in  a  subsequent  case.  R.  v.  Farley,  2  East,  P.  C.  740.  But  it  may  vary  the  con- 
sideration, *if  the  property  of  several  persons,  lying  together  in  one  bundle  [*402] 
or  chest,  or  even  in  one  house,  be  stolen  together,  at  one  time ;  for  there  the  value  of 
all  may  be  put  together,  so  as  to  make  it  grand  larceny,  or  to  bring  it  within  a  statute 
which  aggravates  the  punishment,  for  it  is  one  entire  felony.  2  East,  P.  C.  740.  And 
where,  under  the  statute  of  Anne,  the  property  was  stolen  at  one  time  to  the  value 
of  40s.,  and  a  part  of  it  only,  not  amounting  to  40.s.,  was  found  upon  the  prisoner, 
the  court  left  it  to  the  jury  to  say  whether  the  prisoner  had  not  stolen  the  remainder 
of  the  property,  which  the  jury  accordingly  found.  R.  v.  Hamilton,  1  Leach,  348; 
1  Russ.  by  Grea.  857. 

Where  the  prisoner,  who  was  in  the  prosecutor's  service,  stole  a  quantity  of  lace  in 
several  pieces,  which  were  not  separately  worth  bl,  and  brought  them  all  out  of  his 
master's  house  at  one  time,  BoUand,  B.,  held  that  the  offence  was  made  out,  although 
it  was  suggested  that  the  prisoner  might  have  stolen  the  lace  a  piece  at  a  time  R.  v. 
Jones,  4  C.  &  P.  217 :  19  E.  C.  L.  R.     The  learned  baron  mentioned  a  case  tried 
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before  Garrow,  B.,  where  it  appeared  that  the  articles,  which  were  separately  under 
the  value  of  bl.,  were  in  fact  stolen  at  different  times,  but  were  carried  out  of  the 
house  all  at  oncej  and  the  latter  learned  judge  held,  after  much  consideration,  that 
as  the  articles  were  brought  out  of  the  house  all  together,  the  offence  (which  was  then 
capital)  was  committed. 


[*403]  *EMBEZZLEMBNT. 
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Embezzlement  hy  clerics  or  servants.']  By  the  24  &  25  Vict.  c.  96,  s.  68,  "  Who- 
soever being  a  clerk  or  servant,  or  being  employed  for  the  purpose,  or  in  the  capacity 
of  a  clerk  or  servant,  shall  fraudulently  embezzle  any  chattel,  money,  or  valuable  se- 
curity, which  shall  be  delivered  to  or  received  or  taken  into  po.ssession  by  him  for  or 
in  the  name  or  on  the  account  of  his  master  or  employer,  or  any  part  thereof,  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer,  although 
such  chattel,  money,  or  security  was  not  received  into  the  possession  of  such  master 
or  employer  otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or  other 
person  so  employed,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
[*404]  years,  with  or  without  hard  labor,  and  with  or  *without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Embezzlement  by  persons  in  the  queen's  service,  or  hy  the  police.]  By  s.  70, 
"  Whosoever  being  employed  in  the  public  service  of  her  majesty,  or  being  a  con- 
stable or  other  person  employed  in  the  police  of  any  county,  city,  borough,  district,  or 
place  whatsoever,  and  intrusted  by  virtue  of  such  employment  with  the  receipt,  cus- 
tody, management,  or  control  of  any  chattel,  money,  or  valuable  security,  shall  em- 
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bezzle  any  chattel,  money,  or  valuable  security  which  shall  be  intrusted  to,  or  re- 
ceived, or  taken  into  possession  by  him  by  virtue  xif  his  employment,  or  any  part 
thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the  same,  or  any  part 
thereof,  to  his  own  use  or  benefit,  or  for  any  purpose  whatsoever,  except  for  the  pub- 
lic service,  shall  be  deemed  to  have  feloniously  stolen  the  same  from  her  majesty, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years." 

Venue  in  embezzlement  hi/ persons  in  the  queen's  service,  or  hy  the  police.]  By 
the  same  section  every  offender  against  this  provision  "may  be  dealt  with,  indicted, 
tried,  and  punished,  either  in  the  county  or  place  in  which  he  shall  be  apprehended 
or  be  in  custody,  or  in  which  he  shall  have  committed  the  offence." 

Form  of  warrant  of  commitment  and  indictment  in  the  same  cases.]  By  the  same 
section,  in  every  case  of  embezzlement  under  this  section  "it  shall  be  lawful  in  the 
warrant  of  commitment  by  the  justice  of  the  peace  before  whom  the  offender  shall  be 
charged,  and  in  the  indictment  to  be  preferred  against  such  offender,  to  lay  the  prop- 
erty of  any  such  chattel,  money,  or  valuable  security  in  her  majesty." 

Distinct  acts  of  embezzlement  mai/  be  charyed  in  the  same  indiciment.]  By  s.  71, 
"for  preventing  difficulties  in  the  prosecution  of  offenders  in  any  case  of  embezzle- 
ment, or  fraudulent  application  or  disposition  hereinbefore  mentioned,  it  shall  be 
lawful  to  charge  in  the  indictment  and  proceed  against  the  offender  for  any  number 
of  distinct  acts  of  embezzlement,  or  of  fraudulent  application  or  disposition,  not  ex- 
ceeding three,  which  may  have  been  committed  by  him  against  her  majesty,  or 
against  the  same  master  or  employer,  within  the  space  of  six  months  from  the  first  to 
the  last  of  such  acts." 

Description  of  proper'^  in  the  indictment.]  By  the  same  section,  in  every  indict- 
ment for  embezzlement  "  where  the  offence  shall  relate  to  any  money  or  any  valuable 
security,  it  shall  be  sufficient  to  allege  the  embezzlement,  or  fraudulent  application  or 
di-sposition  to  be  of  money,  without  specifying  any  particular  coin  or  valuable  secu- 
nty;  and  such  allegation,  so  far  as  regards  the  description  of  the  property,  shall  be 
sustained  if  the  offender  shall  be  proved  to  have  embezzled,  or  fraudulently  applied 
or  disposed  of  any  amount,  although  the  particular  species  of  coin  or  valuable  security 
of  which  such  amount  was  composed  shall  not  be  proved." 

Where  port  of  the  property  is  to  he  returned.]  By  the  same  *section  an  [*405] 
indictment  for  embezzlement  of  "money"  is  declared  to  be  sustained  against  the 
prisoner,  "  if  he  shall  be  proved  to  have  embezzled,  or  fraudulently  applied  or  dis- 
posed of,  any  piece  of  coin  or  any  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may  have  been  delivered  to 
him  in  order  that  some  part  of  the  value  thereof  should  be  returned  to  the  party 
delivering  the  same,  or  to  some  other  person,  and  such  part  shall  have  been  returned 
accordingly." 

Person  indicted  for  embezzlement  not  to  be  acquitted  if  the  offence  turn  out  to  he 
larceny,  and  vice  versa  ]  By  s.  72,  "  If  upon  the  trial  of  any  person  indicted  for 
embezzlement,  or  fraudulent  application  or  disposition,  as  aforesaid,  it  shall  be  proved 
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that  he  took  the  property  in  question  in  any  such  manner  as  to  amount  in  law  to 
larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall 
be  at  liberty  to  return  as  their  verdict  that  such  person  is  not  guilty  of  embezzlement, 
or  fraudulent  application  or  disposition,  but  is  guilty  of  simple  larceny,  or  of  larceny 
as  a  clerk,  servant,  or  person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk 
or  servant,  or  as  a  person  employed  in  the  public  service,  or  in  the  police,  as  the  case 
may  be ;  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny;  and  if 
upon  the  trial  of  any  person  indicted  for  larceny  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to  amount  in  law  to  embezzlement,  or 
fraudulent  application,  or  disposition,  as  aforesaid,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that 
such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  or  fraudulent  ap- 
plication, or  disposition,  as  the  case  may  be,  and  thereupon  such  person  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  in- 
dictment for  such  embezzlement,  fraudulent  application,  or  disposition;  and  no  per- 
son so  tried  for  embezzlement,  fraudulent  application,  or  disposition,  or  larceny  as 
aforesaid,  shall  be  liable  to  be  afterwards  prosecuted  for  larceny,  fraudulent  applica- 
tion, or  disposition,  or  embezzlement,  upon  the  same  facts." 

Embezzlement  hy  officers  of  the  Bank  of  England  or  Ireland!]  By  s.  73,  "Who- 
soever being  an  officer  or  servant  of  the  governor  and  company  of  the  Bank  of  Eng- 
land, or  of  the  Bank  of  Ireland,  and  being  intrusted  with  any  bond,  deed,  note,  bill, 
dividend  warrant,  or  warrant  for  payment  of  any  annuity  or  interest,  or  money,  or 
with  any  security,  money,  or  other  effects  of  or  belonging  to  the  said  governor  and 
company,  or  having  any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant  for  pay- 
ment of  any  annuity  or  interest,  or  money,  or  any  security,  money,  or  other  effects  of 
any  other  person,  body  politic  or  corporate,  lodged  or  deposited  with  the  said  governor 
and  company,  or  with  him  as  an  officer  or  servant  of  the  said  governor  and  company, 
shall  secrete,  embezzle,  or  run  away  with,  any  such  bond,  deed,  note,  bill,  dividend  or 
other  warrant,  security,  money,  or  other  effects,  as  aforesaid,  or  any  part  thereof,  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
[*406]  years,  or  to  be  imprisoned  *for  any  term  not  exceeding  two  years,  with  or^ 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Embezzlement  by  officers  and  servants  of  South  Sea  Company.]  The  24  Geo.  2, 
c.  11,  8.  3,  contains  provisions  with  respect  to  officers  and  servants  of  the  South  Sea 
Company  similar  to  those  just  stated. 

Embezzlimj  warehoused  goods.]  By  the  3  &  4  Wm.  4,  c.  57,  s.  41,  it  is  enacted,' 
"  that  if  it  shall  at  any  time  happen,  that  any  embezzlement,  waste,  spoil,  or  destruc- 
tion shall  be  made  of  or  in  any  goods  or  merchandise,  which  shall  be  warehoused  in 
warehouses  under  the  authority  of  that  act,  by  or  through  any  wilful  misconduct  of 
any  officer  or  officers  of  customs  or  excise,  such  officer  or  officers  shall  be  guilty  of  a 
misdemeanor,  and  shall  on  conviction,  suffer  such  punishment  as  may  be  inflicted  by 
law  in  cases  of  misdemeanor."     See  also  16  &  17  Vict.  c.  107,  s.  95. 

Embezzlement  of  naval  and  military  stores.]  See  post,  tit.  Naval  and  Military 
Stores. 
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Emhezzling  woollen,  flax,  mohair,  silk,  and  other  manufactures.^  By  the  6  &  7 
Vict.  c.  40,  various  offences  partaking  of  the  nature  of  embezzlement,  are  provided 
for  with  respect  to  manufactures.  See  also  17  Geo.  3,  c.  56,  s.  10 ;  K.  v.  Edmund- 
son,  28  L.J.  M.  C.213. 

Interpretation.'^  '  As  to  the  meaning  of  the  term  "  valuable  security,"  see  24  &  25 
Vict.  c.  96,  s.  1,  infra,  tit.  Larceny. 

What  persons  are  within  the  statute.]  The  question,  whether  or  not  the  prisoner 
comes  within  jthe  meaning  of  the  statute,  must  be  submitted  to  the  jury,  the  judge 
directing  them  what  facts  are  suflScient  to  determine  this  question  in  the  nesrative  or 
affirmative.  Upon  an  indictment  for  embezzlement,  it  was  proved  in  evidence,  that 
the  prisoner  was  storekeeper  and  clerk  to  a  gaol,  and  that,  though  it  was  no  part  of 
his  ordinary  duty  to  receive  money,  he  frequently  did  so,  with  the  permission  of  the 
justices,  in  the  absence  of  the  governor.  The  judge  directed  the  jury,  that,  if  they 
believed  the  prisoner  received  the  money,  he  did  receive  it  by  virtue  of  his  employ- 
ment, and  was  guilty  of  embezzlement.  This  was  held  to  be  a  wrong  direction  by  the 
Court  of  Criminal  Appeal.  R.  v.  Arman,  Dears.  C.  C.  678. 

The  24  &  25  Vict.  c.  96,  s.  68,  comprises  any  person  "being  a  clerk  or  servant,  or 
being  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant."  The  words 
of  the  7  &  8  Geo.  4,  c.  29,  s.  47,  were  the  same ;  and  under  that  statute  it  was  always 
considered  that  there  must  be  something  more  than  a  mere  casual  temporary  employ- 
ment for  the  particular  occasion  when  the  oflFence  is  committed.  Indeed,  under  that 
statute,  something  more  than  this  was  required,  as  will  be  seen  presently,  p.  412. 

As  to  when  the  relation  which  is  required  by  the  statute  is  created,  it  has  been 
held  that  a  female  servant  is  within  the  statute :  R.  v.  Smith,  Russ.  &  Ry.  267  ;  so 
likewise  is  an  apprentice :  R.  v.  Mellish,  Russ.  &  Ry.  80 ;  so  is  the  clerk  or  servant 
of  a  corporation,  although  *not  appointed  under  the  common  seal.  R.  v.  Bea-  [*407] 
call,  1  C.  &  P.  457  :  II  B.  C.  L.  R. ;  2  Russ.  by  Grea.  159  (n);  Williams  v.  Stott, 
1  Cromp.  &  M.  689.  The  clerk  of  a  chapelry,  who  receives  the  sacrament  money,  is 
not  the  servant  either  of  the  curate,  or  of  the  chapel  wardens,  or  of  the  poor  of  the 
township,  within  the  meaning  of  the  act.  R.  v.  Burton,  1  Moo.  C.  C.  237.  A  per- 
son was  chosen  and  sworn  in  at  a  court  leet  held  by  a  corporation,  as  chamberlain  of 
certain  commonable  lands.  The  duties  of  the  cffamberlain,  who  received  no  remu- 
neration, were  to  collect  moneys  from  the  commoners  and  other  persons  using  the 
commonable  lands,  to  employ  the  moneys  so  received  in  keeping  the  common  in  order, 
and  to  account  for  the  balance  at  the  end  of  the  year  to  two  members  of  the  corpora- 
tion. The  Court  of  Exchequer  held  that  this  person  was  not  within  the  statute; 
Williams  v.  Stott,  ubi  supra. 

A  person  employed  by  overseers  of  the  poor  under  the  name  of  their  accountant 
and  treasurer  is  a  clerk  within  the  statute.  Thus,  wherd  the  prisoner  had  acted  for 
many  years  for  the  overseers  of  the  parish  of  Leeds,  at  a  yearly  salary,  under  the 
name  of  their  accountant  and  treasurer,  and  as  such  had  received  and  paid  all  the 
money  receivable  or  payable  on  their  account,  rendering  to  them  a  weekly  statement, 
purporting  to  be  an  account  of  moneys  so  received  and  paid :  he  was  held  to  be 
rightly  convicted  of  embezzlement.  R.  v.  Squires,  Russ.  &  Ry.  349;  2  Stark,  349. 
So,  a  person,  who  acted  as  clerk  to  parish  officers  at  a  yearly  salary,  voted  by  the 
vestry,  was  convicted  of  embezzlement.  R.  v.  Tyers,  Russ.  &  Ry.  402.  And  an 
extra  collector  of  poor  rates,  paid  out  of  the  parish  funds  by  a  percentage,  was  held 
by  Richardson,  J.,  to  be  a  clerk  of  the  chorchwardens  and  overseers,  so  as  to  support 
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an  indictment  for  embezzlement.  E.  v.  Ward,  Gow.  168.  The  law  on  this  subject 
is  simplified  by  the  12  &  13  Vict.  c.  103,  s.  15,  which,  after  recitinn;  that  diflSculty 
had  arisen  in  cases  of  larceny  or  embezzlement  as  to  the  proper  description  of  the 
office  of  collectors  of  poor  rates  and  assistant  overseers,  enacts  that  "In  respect  of 
any  indictment  or  other  criminal  proceeding,  every  collector  or  assistant  overseer  ap- 
pointed under  the  authority  of  any  order  of  the  poor-law  commissioners  or  the  poor- 
law  board,  shall  be  deemed  and  taken  to  be  the  servant  of  the  inhabitants  of  the 
parish  whose  money  or  other  property  he  shall  be  charged  to  have  embezzled  or  stolen, 
and  shall  be  so  described ;  and  it  shall  be  sufficient  to  state  any  such  money  or  prop- 
erty to  belong  to  the  inhabitants  of  such  parish,  without  the  names  of  any  such  in- 
habitants being  specified."     A  similar  provision  is  contained  in  some  local  acts. 

The  prisoner  was  a  carrier  whose  only  employment  was  to  carry  unsewed  gloves 
from  a  glove-manufacturer  at  A.  to  glove-sewers  who  resided  at  B.,  to  carry  them  back 
when  sewed,  and  to  receive  the  money  for  the  work  and  pay  it  to  the  glove-sewers, 
deducting  his  charge.  On  several  occasions  he  appropriated  the  money  which  he 
received  on  behalf  of  the  sewers.  It  was  held  that  he  was  not  the  servant  of  the 
sewers  so  as  to  be  guiloy  of  embezzlement ;  that  his  offence  was  a  breach  of  trust, 
being  a  mere  bailee  of  the  money.  R.  v.  Gibbs,  Dears.  0.  C.  445  ;  S.  C.  24  L.  J.  M.  C. 
63.  The  prosecutors,  who  were  manure  manufacturers,  engaged  the  prisoner,  who 
kept  a  refreshment  house  at  B.,  to  get  orders  which  they  supplied  from  their  stores. 
The  .prisoner  was  to  collect  the  money,  and  pay  it  at  once  to  them,  and  send  a  weekly 
[*408]  account,  and  was  called  agent  for  the  B.  *district.  Subsequently  the  prose- 
cutors sent  large  quantities  of  manure  to  stores  at  B.,  which  were  under  the  control 
of  the  prisoner,  who  took  them  in  his  own  name  and  paid  the  rent.  The  prisoner 
supplied  orders  from  these  stores,  but  the  first-mentioned  mode  of  supplying  orders 
was  not  abandoned.  The  prisoner  received  a  salary  of  \l.  per  annum  besides  com- 
mission. It  was  held  that  the  relation  was  one  of  principal  and  agent,  and  that  the 
prisoner  was  not  guilty  of  embezzlement.  R.  v.  Walker,  Dears.  &  B.  0.  C.  606.  See 
as  to  a  traveller  paid  by  commission  on  the  goods  sold,  infra,  p.  410. 

Where  a  society  in  consequence  of  administering  to  its  members  an  unlawful  oath 
was  an  unlawful  combination  and  confederacy  under  the  statutes  37  Geo.  8,  c.  128; 
H9  Geo.  3,  c.  79;  52  Geo.  3,  c.  104;  and  57  Geo.  3,  c.  19;  it  was  held  by  Mire- 
house,  C.  S.  (after  consulting  Bosanquet  and  Coleridge,  JJ.),  that  a  person  charged 
with  embezzlement  as  clerk  and  sffrvant  to  such  society  could  not  be  convicted.  R. 
V.  Hunt,  8  C.  &  P.  642.     And  see  Milligan  v.  Wedge,  infra. 

In  R.  V.  Atkinson,  2  Moo.  C.  C.  278,  it  was  held  that  a  clerk  to  a  joint-stock 
banking  company,  established  under  7  Geo.  4,  c.  46,  might  be  convicted  of  em- 
bezzling the  money  of  the  company,  notwithstanding  that  he  was  a  shareholder. 

When  a  drover  keeping  cattle  for  a  farmer  at  Smithfield  was  ordered  to  drive 
the  cattle  to  a  purchaser  and  receive  the  money,  which  he  did,  and  appropriated  it, 
the  judges  were  unanimouMy  of  the  opinion  that  he  was  a  servant  within  the  mean- 
ing of  the  act.  R.  v.  Hughes,  1  Moo.  C.  C.  370.  But  in  Milligan  v.  Wedge,  12  Ad. 
&  El.  737,  where  the  buyer  of  a  bullock  employed  a  licensed  drover  to  drive  it  from 
Smithfield  to  his  slaughter-house,  and  it  appeared  by  the  laws  of  the  city  of  London 
that  it  was  unlawful  to  employ  any  other  than  t  licensed  drover,  Coleridge,  J.,  on  a 
question  raised  as  to  the  liability  of  the  owner  of  the  bullock  for  negligence  in  driving 
it,  held  that  no  relation  of  master  and  servant  was  created  between  him  and  the 
drover.  In  the  same  case,  it  appeared  that  the  drover  had  intrusted  the  bullock  to 
the  care  of  a  boy,  not  a  licensed  drover,  and  it  was  held  that  he  also  was  not  the  ser- 
vant of  the  owner. 
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In  R.  V.  May,  1  L.  &  C.  C.  C.  13;  S.  C.  30  L.  J.  M.  G.  81,  the  prosecutors  had 
told  the  prisoner  that  they  would  not  appoint  him  as  their  agent,  but  that  for  all 
business  he  did  for  them  they  would  pay  him  a  commission.  It  does  not  appear  that 
he  transacted  business  on  more  than  two  occasions  for  the  prosecutors,  and  the  court 
held  that  the  prisoner  could  not  be  convicted  of  embezzlement  under  the  statute. 
There  was  here,  it  is  true,  the  additional  circumstance  that  even  if  the  prisoner  had 
been  a  clerk  or  servant,  he  was  not  employed  to  receive  money,  and  Williams,  J., 
said,  in  R.  v.  Tite,  infra,  p.  410,  that  this  circumstance  influenced  his  judgment, 
but  without  that  circumstance  the  case  seems  a  clear  one. 

In  R.  V.  Tongue,  30  L.  J.  M.  C.  49,  the  secretary  of  a  money  club,  hired  at  a 
salary,  was  held  to  be  within  the  old  statute. 

What  persons  are  within  the  statute — persons  employed,  hy  several."]  In  R.  v. 
Goodbody,  8  C.  &  P.  665,  34  E.  C.  L.  R.,  Parke,  B.,  said,  "  I  am  of  opinion  that  a 
man  cannot  be  the  servant  of  several  persons  at  the  same  time,  but  is  rather  in  the 
character  of  an  agent.  There  is  one  case  in  which  it  has  been  held  that  a  man  may 
be  the  servant  of  ^several  at  the  same  time,  but  I  should  like  to  have  that  [*409] 
question  further  considered."  The  question  has  been  further  considered,  and  the 
doubt  here  expressed  no  longer  exists.  See  infra.  In  R.  v.  Leach,  3  Stark.  70 :  3 
E.  C.  L.  R.,  the  prisoner  was  in  the  employment  of  B.  and  R.  as  their  bookkeeper; 
while  in  this  situation  he  received  into  his  possession  certain  bank-notes,  which  were 
the  property  of  B.  Being  indicted  for  embezzling  the  notes  as  the  servant  of  B.,  it 
was  objected  that  he  was  the  servant  of  the  partners  and  not  of  individuals;  but 
Bayley,  J.,  held  that  he  was  the  servant  of  each ;  and  the  learned  judge  referred  to 
the  case  of  R.  v.  Carr,  Russ.  &  Ry.  198,  where  it  was  held  that  a  traveller  employed 
by  several  houses  might  be  indicted  for  embezzlement  as  the  servant  of  any  one 
house.  In  R.  v.  Batty,  2  Moo.  C.  C.  257,  it  was  held  that  a  person  employed  by  A. 
B.  to  sell  goods  for  him  at  certain  wages  might  be  convicted  of  embezzlement  as  the 
servant  of  A.  B.,  though  at  the  same  time  he  was  employed  by  other  persons  for 
other  purposes. 

A.,  being  one  of  the  proprietors  of  a  Hereford  and  Birmingham  coach,  horsed  it 
from  Hereford  to  Worcester,  and  employed  the  prisoner  to  drive  it  when  he  did  not 
drive  it  himself,  the  prisoner  taking  all  the  gratuities.  It  was  the  prisoner's  duty,  on 
each  day  when  he  drove,  to  tell  the  bookkeeper  at  Malvern  how  much  money  he  had 
taken,  which  the  latter  entered  in  a  book,  and  then  handed  over  to  the  prisoner  the 
amount  he  had  himself  received.  These  two  sums  it  was  tlie  duty  of  the  prisoner  to 
deliver  to  A.,  who  was  accountable  to  his  co-proprietors.  It  was  held  by  Patteson,  J  , 
that  the  prisoner,  by  appropriating  the  money,  was  guilty  of  embezzlement,  that  he 
was  rightly  described  as  the  servant  of  A.,  and  that  the  money  was  properly  laid  as 
the  property  of  A.  R.  v.  White,  8  C.  &  P.  742 :  34  E.  C.  L.  R. ;  S.  C.  2  Moo.  C.  C  91. 

A  railway  station  was  maintained,  at  the  joint  expense  of  four  companies,  out  of 
a  fund  contributed  by  them  in  certain  proportions ;  it  was  under  the  general  manage- 
ment of  a  committee  of  eight  persons,  selected  from  the  directors  of  the  four  com- 
panies. This  committee  appointed  and  paid  all  the  officers  and  servants  of  the  sta- 
tion, and,  amongst  others,  the  prisoner,  who  was  a  delivery  clerk,  whose  duty  it 
was  to  receive  parcels  at  the  station  brought  by  trains  belonging  to  any  of  the  four 
companies,  to  deliver  them,  and  receive  the  payments  for  carriage  and  delivery.  The 
money  so  received  it  was  his  duty  to  pay  over  to  the  cashier,  who  then  paid  it  over  to 
the  respective  companies  entitled  thereto.  The  prisoner  appropriated  a  part  of  the 
amount  paid  to  him  for  the  carriage  and  delivery  of  a  parcel  brought  to  the  statioa 
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by  one  of  the  four  companies.  It  was  held,  that  the  prisoner  might  be  indicted 
either  as  the  servant  of  the  four  companies,  or  of  the  eight  directors  forming  the  com- 
mittee. R.  V.  Bayley,  Dear.  &  B.  C.  C.  121 ;  S.  C.  26  L.  J.  M.  C.  4;  see  also  R.  v. 
Carr  and  R.  v.  Tite,  infra,  p.  410. 

What  persona  are  within  the  statute — uiatjes  or  payment.']  Several  cases  have  oc- 
curred in  which  doubts  have  arisen  whether  the  party  offending  could  be  considered 
a  servant  within  the  meaning  of  the  statute,  on  account  of  the  manner  in  which  he 
was  remunerated  for  his  services.  The  allowance  of  part  of  the  profit  on  the  goods 
sold  will  not  prevent  the  character  of  servant  from  arising.  The  prisoner  was  em- 
ployed to  take  coals  from  a  colliery  and  sell  them,  and  bring  the  money  to  his  em- 
[*410]  ployef.  The  mode  of  paying  him  was  by  allowing  *him  two-third  parts  of 
the  price  for  which  he  sold  the  coal,  above  the  price  charged  at  the  colliery.  It  was 
objected  that  the  money  was  the  joint  property  of  himself  and  his  employer;  and  the 
point  was  reserved  for  the  judges,  who  held  that  the  prisoner  was  a  servant  within 
the  act.  They  said  that  the  mode  of  paying  him  for  his  labor  did  not  vary  the  nature 
of  his  employment,  nor  make  him  less  a  servant  than  if  he  had  been  paid  a  certain 
price  per  chaldron  or  per  diem ;  and  as  to  the  price  at  which  the  coals  were  charged 
at  the  colliery  in  this  instance,  that  sum  he  received  solely  on  his  master's  account  as 
his  servant,  and  by  embezzling  it  he  became  guilty  of  larceny  within  the  statute.  R. 
V.  Hartley,  Russ.  &  Ry.  139 ;  see  also  R.  v.  Wortley,  infra.  The  prisoner  was  em- 
ployed by  the  prosecutors,  who  were  turners,  and  was  paid  according  to  what  he  did. 
It  was  part  of  his  duty  to  receive  orders  for  jobs,  and  to  take  the  necessary  materials 
from  his  masters'  stock,  to  work  them  up,  to  deliver  out  the  articles,  and  to  receive 
the  money  for  them  ;  and  then  his  business  was  to  deliver  the  whole  of  the  money 
to  his  masters,  and  to  receive  back,  at  the  week's  end,  a  proportion  of  it  for  working 
up  the  articles.  Having  executed  an  order,  the  prisoner  received  three  shillings  for 
which  he  did  not  account.  Being  convicted  of  embezzling  the  three  shillings,  a  doubt 
arose  whether  this  was  not  a  fraudulent  concealment  of  the  order,  and  an  embezzle- 
ment of  the  materials;  but  the  judges  held  the  conviction  right.  R.  v.  Higgins,  Russ. 
&  Ry.  145.  A  partner  in  a  firm,  with  the  consent  of  the  other  partners,  contracted 
to  give  his  clerk  one-third  of  his  own  share  of  the  profits ;  it  was  held  by  Chambre, 
J.,  that  he  might  be  convicted  of  embezzlement.  R.  v.  Holmes,  2  Lew.  C.  C.  256. 
The  learned  judge  quoted,  on  this  03casion,  a  case  on  the  northern  circuit,  before 
Wood,  B.,  in  which  the  prisoner  had  been  sent  by  one  P.,  the  owner  of  a  coal  vessel, 
with  a  cargo  of  coals.  According  to  the  custom  of  the  trade,  F.  was  entitled  to  one- 
third  of  the  freight  and  the  prisoner  to  two-thirds.  The  prisoner  took  the  whole,  and 
was  convicted  of  embezzlement.  A  large  majority  of  the  judges  held  the  conviction 
right. 

A  person  who  acts  as  a  traveller  for  various  mercantile  houses,  takes  orders  and 
receives  moneys  for  them,  and  is  paid  by  a  commission,  is  a  f/er/i;  within  the  statute. 
The  prisoner  was  indicted  for  embezzling  the  property  of  his  employers,  Stanley  & 
Co.  He  was  employed  by  them  and  other  hou.ses  as  a  traveller,  to  take  orders  for 
goods  and  to  collect  money  for  them  from  their  customers.  He  did  not  live  in  the 
house  with  them.  He  was  paid  by  a  commission  of  five  per  cent,  on  all  goods  sold, 
whether  he  received  the  price  or  not,  provided  they  proved  good  debts.  He  had  also 
a  commission  upon  all  orders  that  came  by  letter,  whether  from  him  or  not.  He  was 
not  employed  as  a  clerk  in  the  counting-house,  nor  in  any  other  way  than  as  above 
stated.  Stanley  &  Co.  did  not  allow  him  anything  for  the  expenses  of  his  journeys. 
Having  been  convicted  of  embezzling  money,  the  property  of  Stanley  &  Co.,  the 
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judges,  on  a  case  reserved,  held  the  conviction  right.  E.  v.  Carr,  Buss.  &  Ey.  198. 
This  decision  is  affirmed  by  E.  v.  Tite,  1  L.  &  C.  C.  C.  29 ;  S.  C.  30  L.  J.  M.  C. 
142. 

The  prisoner  entered  into  the  following  agreement  with  the  prosecutor :  "  S.  W. 
agrees  to  take  charge  of  the  glebe  land  of  J.  B.  C,  his  wife  undertaking  the  dairy, 
poultry,  &c.,  at  15s.  a  week,  till  Michaelmas,  1850;  and  afterwards  at  a  salary  of  2bL 
a  year,  and  a  third  of  the  clear  annual  profit  after  all  the  expenses  of  rent,  rates, 
labor,  and  interest  on  capital,  &c.,  are  paid,  on  a  fair  valuation  made  *from  [*411] 
Michaelmas  to  Michaelmas.  Three  months'  notice  on  either  side  to  be  given;  at  the 
expiration  of  which  time,  the  cottage  to  be  vacated  by  S.  W.,  who  occupies  it  as 
bailiff,  in  addition  to  his  salary."  It  was  held,  that  this  agreement  created  the  rela- 
tion of  master  and  servant,  and  that  the  prisoner  (S.  "W.)  might  be  convicted  of  em- 
bezzlement. E.  V.  Wortley,  2  Den.  C.  C.  333  ;  S.  0.  21  L.  J.  M.  C.  44. 

In  whose  employment^  Sometimes  there  is  little  doubt  that  the  person  indicted 
is  a  clerk  or  servant,  or  employed  in  that  capacity,  but  it  is  difficult  to  say  precisely 
who  his  employer  is.  This  difficulty  has  frequently  arisen  with  respect  to  the  collec- 
tors of  poor-rates  and  persons  holding  similar  situations,  and  some  cases  on  this  sub- 
ject will  be  found  at  p.  407;  but  the  12  &  13  Vict.  c.  103,  s.  15,  swpr«,'p.  407, 
simplifies  the  case  so  far  as  these  persons  ate  concerned.  Before  the  passing  of  that 
act,  a  collector  of  poor  and  other  rates  in  the  parish  of  St.  Paul,  Covent  Garden,  was 
held  by  Vaughan  and  Patteson,  JJ.,  to  be  rightly  described  under  a  local  act  (10 
Geo.  4,  c.  Ixviii),  as  in  the  employ  of  the  committee  of  management  of  the  affairs  of 
the  parish,  though  he  was  elected  by  the  vestrymen  of  the  parish.  E.  v.  Callahan,  8 
C.  &  P.  154  :  34  E.  C.  L.  E.  But  an  assistant  overseer,  appointed  and  paid  by  the 
guardians  of  a  union,  was  held  not  to  be  the  servant  of  the  overseers.  E.  v.  Town- 
send,  1  Den.  C.  C.  167.  On  an  indictment  against  the  clerk  of  a  savings  bank, 
the  judges  held  that  he  was  properly  described  as  clerk  of  the  trustees,  although 
elected  by  the  managers.  E.  v.  Jenson,  1  Moo.  0.  C.  434.  So  it  was  held  that  the 
secretary  of  a  society  appointed  by  the  society  generally,  might  be  described  as  the 
servant  of  the  trustees.  E.  v.  Hall,  1  Moo.  G.  C.  474.  And  the  clerk  of  a  friendly 
society  may  be  described  as  the  servant  of  the  trustees.  E.  v.  Miller,  2  Moo.  C.  C. 
249.     See  18  &  19  Vict.  c.  63,  s.  18 ;  infra. 

In  E.  V.  Beaumont,  Dear.  C.  C.  270 ;  S.  C.  23  L.  J.  M.  C.  54,  it  appeared  that 
one  W.  had  engaged  with  a  railway  company  to  find  horses  and  carmen  to  deliver 
the  company's  coals,  and  that  he  or  his  carmen  should  deliver  to  the  company's  mana- 
ger all  the  money  received  from  the  customers.  The  delivery  notes  were  entered  by 
W.  in  his  book,  and  the  receipted  invoices  given  to  the  customers.  The  prisoner 
was  one  of  W.'s  carmen,  whose  duty  it  was  to  pay  over  directly  to  the  manager  the 
money  which  he  received  from  the  customers.  No  account  of  money  so  received 
and  paid  was  kept  between  W.  and  the  company.  It  was  held  by  a  majority  of  the 
Court  of  Criminal  Appeal  that  the  prisoner  was  the  servant  of  the  company  and  not 
of  W.,  and  that  the  money  was  received  by  him  on  their  account  and  not  on  the 
account  of  W.,  and  that,  consequently,  an  indictment  against  the  prisoner,  as  the 
servant  of  W.  for  embezzling  money  received  in  that  capacity  could  not  be  supported. 
A  somewhat  similar  case  was  that  of  E.  v.  Thorpe,  Dears.  &  B.  C.  C.  562.  There 
C.  H.  was  agent  for  a  railway  company  for  delivering  goo9s,  under  a  contract  very 
similar  to  the  last,  but  the  points  of  difference,  though  minute,  were  important ;  be- 
cause here  the  court  thought  that  an  indictment  against  the  prisoner,  as  servant  of 
C.  H.,  for  embezzling  money  received  from  one  of  the  persons  to  whom  goods  were 
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delivered  under  the  contract,  could  be  sustained.  The  chief  point  of  difference  be- 
tween the  two  contracts  appears  to  be  that  in  the  latter  case  the  master  was  liable  to 
[*412]  account  to  the  railway  *company  for  the  money  received  by  his  carmen ;  in 
the  former  not. 

There  is  also  a  civil  case  which  is  frequently  referred  toon  this  subject.  In  Quar- 
man  v.  Burnett,  6  M.  &  W.,  499,  the  owners  of  a  carriage  were  in  the  habit  of 
hiring  horses  from  the  same  person  to  draw  it  for  a  day  or  drive;  the  owners  of  the 
horses  provided  a  driver,  who  was  always  the  same  person,  he  being  a  regular  coach- 
man in  the  employment  of  the  owner  of  the  horses;  the  coachman  was  paid  by  the 
owners  of  the  carriage  a  fixed  sum  for  each  drive,  and  provided  by  them  with  a  livery, 
which  he  left  at  the  house  at  the  end  of  each  drive.  It  was  held  that  this  coachman 
was  not  the  servant  of  the  owners  of  the  carriage  so  as  to  make  them  liable  for  an 
injury  caused  by  his  negligence. 

Upon  this  part  of  the  law  compare  also  the  cases  in  the  last  heading. 

Money  not  received  hy  virtue  of  employment.']  Frequently  there  has  been  no 
doubt  that  the  prisoner  is  a  clerk  or  servant,  but  he  has  been  held  not  liable  to  be 
convicted,  because  the  money  which  he  has  appropriated  was  not  received,  in  the 
words  of  the  7  &  8  Geo.  4,  c.  29,  s.  47,  "by  virtue  of  his  employment."  In  the 
present  statute  (24  &  25  Vict.  c.  96,  s.  68)  the  words  "  by  virtue  of  his  employ- 
ment" are  omitted.  Mr.  Greaves  says,  that  these  words  were  advisedly  omitted  in 
order  to  enlarge  the  enactment  and  to  get  rid  of  some  of  the  following  decisions. 
Greaves'  Grim.  Stat,  p  117.  It  is,  however,  thought  desirable  to  insert  the  cases 
on  the  old  statute. 

In  R.  V.  Thorley,  1  Moo.  C.  C.  343,  it  was  held  that  the  servant  of  a  carrier,  em- 
ployed to  look  after  the  goods,  but  not  intrusted  with  the  receipt  of  money,  could 
not  be  convicted  of  embezzling  money  paid  him  by  one  of  his  master's  customers. 
So  where  the  prisoner  was  an  apprentice  to  a  butcher,  and  his  duty  was  to  carry  out 
the  meat,  but  he  had  never  been  employed  to  receive  money;  having  delivered  a 
bill  for  meat  to  one  of  his  master's  customers,  he  received  it,  and  applied  the  amount 
to  his  own  use.  The  judges,  however,  held  that  he  could  not  be  convicted,  as  he 
did  not  receive  the  money  by  virtue  of  his  employment.  R.  v.  Mellish,  Ru.ss.  &  By. 
80.  Where  the  prisoner  was  employed  to  lead  a  stallion,  with  authority  to  charge 
and  receive  a  fixed  sum,  but  not  les.<,  and  he  received  a  less  sum  and  kept  it,  this  was 
holden  to  be  no  embezzlement,  because  the  money  was  not  received  by  the  prisoner 
by  virtue  of  his  employment.  R.  v.  Snowley,  4  C.  &  P.  890,  per  Parke,  B.  This 
seems  rather  a  strong  decision,  but  the  learned  Baron  said  in  R.  v.  Harris,  infra, 
that  he  adhered  to  it.  In  R.  v.  Ashton,  2  C.  &  K.  413  :  61  E.  0.  L.  R.,  a  brewer 
sent  his  drayman  out  with  porter,  with  authority  to  sell  it  at  fixed  prices  only.  The 
drayman  sold  some  of  it  at  an  under  price,  but  did  not  receive  the  money  at  the  time. 
The  ma.ster  heard  of  this,  and,  without  saying  anything  to  the  drayman,  told  the 
customer  to  pay  the  drayman  the  amount,  if  he  asked  for  it.  Patteson,  J.,  held  that 
the  drayman  might  be  convicted  of  embezzlement.  In  R.  v.  Harris,  1  Dears.  C.  C. 
334  :  S.  C.  23  L.  J.  M.  C.  110,  the  prisoner  was  the  miller  of  a  mill  in  a  county 
gaol,  and  it  was  his  duty  to  direct  persons  bringing  grain  to  be  ground  to  obtain  from 
the  porter  of  the  gaol  a  ticket  stating  the  quantity  of  the  grain,  which  ticket  the 
miller  was  to  receive  with  the  grain.  He  also  received  the  money  for  grinding,  for 
which  it  was  his  duty  to  account  to  the  governor.  In  some  cases  he  omitted  to  direct 
[*418]  customers  *to  obtain  the  ticket,  as  above  mentioned,  and  in  such  cases  appro- 
priated the  money  to  his  own  use.     It  was  held  by  the  judges  that  the  prisoner  could 
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not  be  convicted  of  embezzlement,  as  he  had  obtained  the  money  not  by  virtue  of  his 
employment,  but  by  a  misuse  of  the  power  of  the  master's  mill. 

Where  a  servant,  who  was  not  authorized  to  receive  money,  was  standing  near  a 
desk  in  his  master's  counting-house,  and  a  person  who  owed  money  to  the  master 
paid  it  to  the  servant,  who  appropriated  it,  this  was  held  to  be  no  embezzlement.  R. 
V.  Crowley,  cited  by  Alderson,  B.,  in  R.  v.  Hawker,  7  C.  &  P.  281 :  32  E.  C.  L.  R., 
a  precisely  similar  case,  and  in  which  that  learned  baron  laid  down  the  same  law.  So 
where  a  drover  was  employed  by  a  grazier  in  the  country  to  drive  eight  oxen  to  Lon- 
don, with  instructions  that  if  he  could  sell  them  on  the  road  he  miaht,  and  those  he 
did  not  sell  on  the  road  he  was  to  take  to  a  particular  salesman  in  Smithfield,  who 
was  to  sell  them  for  the  grazier;  and  the  drover  sold  two  on  the  road,  and  instead  of 
taking  the  remaining  six  to  the  salesman,  drove  them  himself  to  Smithfield  market 
and  sold  them  there,  and  received  the  money,  and  applied  it  to  his  own  use;  it  was 
held  by  Littledale,  J  ,  and  Parke,  B.,  that  he  could  not  be  convicted  of  embezzle- 
ment. R.  v.  Goodbody,  8  C.  &  P.  665 :  84  E.  C.  L.  R. 

It  has,  however,  been  held  not  to  be  necessary  that  the  servant  should  have  been 
acting  in  the  ordinary  course  of  his  employment  when  he  received  the  money,  pro- 
vided that  he  was  employed  by  his  master  to  receive  the  money  on  that  particular  oc- 
casion. The  prisoner  was  employed  to  collect  the  tolls  at  a  particular  gate,  which  was 
all  that  he  was  hired  to  do ;  but  on  one  occasion  his  master  ordered  him  to  receive 
the  tolls  of  another  gate,  which  the  prisoner  did,  and  embezzled  them.  Being  in- 
dicted (under  the  39  Geo.  3,  c.  85),  for  his  embezzlement,  a  doubt  arose  whether  it 
was  by  virtue  of  his  employment,  and  the  case  was  reserved  for  the  opinion  of  the 
judges :  Abbott,  C.  J.,  Holroyd,  J.,  and  Garrow,  B.,  thought  that  the  prisoner  did' 
not  receive  the  money  by  virtue  of  his  employment,  because  it  was  out  of  the  course 
of  his  employment  to  receive  it.  But  Park,  Burrough,  Best,  and  Bayley,  JJ.,  and 
HuUock,  B.,  thought  otherwise;  because,  although  out  of  the  ordinary  course  of  the 
prisoner's  employment,  yet  as,  in  the  character  of  servant,  he  had  submitted  to  be 
employed  to  receive  the  money,  the  case  was  within  the  statute.  R  v.  Smith,  Russ. 
&  Ry.  516. 

So,  although  it  may  not  have  been  part  of  the  servant's  duty  to  receive  money,  in 
the  capacity  in  which  he  was  originally  hired,  yet  if  he  has  been  in  the  habit  of  receiv-  i 
ing  money  for  his  master,  he  is  within  the  statute.    Thus,  where  a  man  was  hired  as  a 
journeyman  miller,  and  not  as  a  clerk  or  accountant,  or  to  collect  money,  but  was  in   \ 
the  habit  of  selling  small  quantities  of  meal  on  his  master's  account,  and  of  receiving    ; 
money  for  them,  Richard,  C.  B.,  held  him  to  be  a  servant  within  the  39  Geo.  3,  o.   / 
85,  saying,  that  he  had  no  doubt  the  statute  was  intended  to  comprehend  masters   ' 
and  servants  of  all  kinds^  whether  originally  connected  in  any  particular  character 
and  capacity  or  not.   R.  v.  Barker,  Dow.  &  Ry.  N.  P.  C.  19  :  16  E.  C.  L.  R. 

If  the  servant  be  intrusted  with  the  receipt  of  money  from  particular  persons,  in 
the  ordinary  course  of  his  employment,  and  receives  money  from  other  persons,  and  ' 
embezzles  it,  the  ease  seems  to  be  within  the  act.    The  prisoner  was  employed  by  the   ' 
prosecutors  in  the  capacity  of  a  clerk,  as  evening  collector,  in  which  character  it 
""was  his  duty  to  receive  every  evening,  from  the  porters  employed  in  the  [*414] 
business,  such  money  as  they  had  received  from  the  customers  in  the  course  of  the 
day;  and  it  was  the  prisoner's  duty  to  pay  over  these  sums  to  another  clerk  the  fol-  ; 
lowing  morning.     He  was  not  expected,  in  the  course  of  his  employment,  to  receive 
money  from  the  customers  themselves.    Having  called  on  a  customer  for  the  payment 
of  a  bill,  he  received  a  check  and  embezzled  it.    Being  convicted  of  this  offence,  the 
judges,  on  a  case  reserved,  were  of  opinion,  that  as  the  prisoner  was  instructed  to 
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receive  from  the  porters  such  moneys  as  they  had  collected  from  the  customers  in  the 
course  of  the  day,  the  receiving  immediately  from  the  customers,  instead  of  receiving 
through  the  medium  of  the  porters,  was  such  a  receipt  of  money,  "  by  virtue  of  his 
employment,"  as  the  act  was  meant  to  protect.  R.  v.  Beechey,  Russ.  &  Ry.  319. -^ 
Upon  the  same  principle,  where  a  person  employed  by  a  carrier  was  directed  by  his 
employer  to  receive  a  sum  of  'll.,  which  he  did  receive  and  embezzled,  on  a  case  re- 
served, the  judges  were  of  opinion  that  he  was  rightly  convicted  of  embezzlement. 
R.  V.  Spencer,  Russ.  &  Ry.  299.  So  where  a  drover,  keeping  cattle  for  a  farmer  at 
Smithfield,  was  ordered  to  drive  the  cattle  to  a  purchaser  and  receive  the  money, 
which  he  did  and  embezzled  it,  the  judges  were  unanimously  of  opinion  that  the 
prisoner  was  a  servant  within  the  meaning  of  the  act,  and  that  the  conviction  was 
right.  R.  V.  Hughes,  1  Moo.  C.  C.  370. 

In  R.  V.  Tongue,  30  L.  J.  M.  C.  49,  the  Court  of  Criminal  Appeal  held,  affirming 
the  above  principle,  that  the  employment  to  receive  money  was  sufficient,  though  it 
was  not  the  prisoner's  usual  duty  to  receive  money. 

Nature  of  the  offence  of  emhfzzlemenf.']  Embezzlement  is  only  a  species  of  lar- 
ceny. It  is  in  every  respect  a  precisely  similar  crime  to  that  which  is  committed  hy 
a  servant  who  receives  property  from  his  master  and  appropriates  it.  This  is  larceny, 
because  the  possession  of  the  master  continues  in  law  until  the  wrongful  appropria- 
tion by  the  servant  takes  place.  The  case  which  was  held  not  to  be  larceny  was  that 
of  a  bauker's  clerk,  who  received  money  from  a  customer  and  appropriated  it;  and 
the  reason  given  was,  that  as  the  employer  had  never  had  possession  of  the  money,  he 
had  never  been  wrongfully  deprived  of  the  possession  of  it,  which  was  a  necessary  in- 
gredient in  the  crime  of  larceny.  R  v.  Bazeley,  2  East,  P.  C.  576.  The  effect  of 
the  39  Greo.  3,  c.  85,  which  was  passed  in  consequence  of  thi.s  decision,  was  to  make 
the  master's  possession  commence  from  the  moment  that  his  property  came  into  the 
servjint's  hands. 

Distinction  between  larceny  and  emhezzlement.'l  It  seems  hardly  necessary,  after 
the  passing  of  the  last-mentioned  statute,  to  keep  up  the  distinction  between  larceny 
and  embezzlement,  especially  as  if  the  principle  of  the  possession  of  the  servant  being 
]  the  pos.session  of  the  master  had  been  interpreted  with  the  same  latitude  in  criminal 
and  civil  cases,  for  which  there  seems  to  be  no  reason  to  the  contrary,  that  statute 
would  have  been  altogether  unnecessary.  J  But  the  distinction  has  been  preserved, 
and  before  the  passing  of  the  14  &  15  Vict.  c.  100,  s.  13,  many  prisoners  were  ac- 
quitted on  this  distinction.  By  that  provision  (supra,  p.  405),  where  a  person  is  in- 
dicted for  embezzlement,  he  is  not  to  be  acquitted  altogether  if  the  offence  turns  out 
[*415]  to  be  larceny,  but  he  may  be  found  not  guilty  of  embezzlement  *and  guilty 
of  larceny.  And  vice  versa  on  an  indictment  for  larceny.  But  this  does  not  enable 
a  jury  to  find  a  prisoner  guilty  of  larceny  on  facts  which  amount  to  embezzlement: 
R.  V.  Gurbutt,  Dears.  &  B.  C.  C.  166;  S.  C.  26  L.  J.  M.  C.  47  >  so  that  even  now 
the  distinction  must  still  be  observed.  What  the  distinction  is,  is  obvious  enough  from 
the  account  of  the  origin  of  embezzlement  as  a  separate  offence  in  the  last  section. 
In  R.  V.  Masters,  1  Den.  C.  C.  332,  it  was  held,  that  where  money  was  received  on 
account  of  his  master  by  one  servant,  and  by  him  handed  to  another  in  due  course  of 
business,  and  the  latter  appropriated  it,  that  this  was  embezzlement,  as  the  master 
had  clearly  never  had  possession  by  the  first  servant  any  more  than  by  the  second.  So 
where  the  servant  was  sent  by  his  master  to  get  change  for  a  bl.  note,  which  he  did, 
and  then  appropriated  the  change  to  his  own  use,  it  was  held,  that  as  the  master-had 
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never  had  possession  of  the  change,  this  was  embezzlement,  and  not  larceny.  R.  v. 
Sullen,  1  Moo.  C.  C.  129.  The  prosecutors  suspecting  the  prisoner,  desired  a  neigh- 
bor to  go  to  their  shop  and  purchase  some  articles,  and  pay  for  them  with  some  marked 
money,  which  they  supplied  for  the  purpose.  This  was  done,  and  the  prisoner  appro- 
priated the  money.  It  was  contended  that  this  was  larceny,  and  not  embezzlement, 
as  the  money  was  in  law  always  in  the  master's  possession.  But  the  prisoner  was  con- 
victed of  embezzlement,  and  the  conviction  held  right.  R.  v.  Hedge,  Russ.  &  Ry. 
162;  2  Leach,  1033.  And  this  case  was  followed  in  R.  v.  Gill,  1  Dear.  C.  C.  289; 
S.  C.  23  L.  J.  M.  C.  50 ;  see  also  infra,  tit.  Larceny. 

Proof  of  embezzlement.']  The  first  possession  being  lawful,  the  act  of  embezzle- 
ment consists  in  a  mere  act  of  the  mind  without  any  outward  and  visible  trespass  as  in 
many  cases  of  larceny,  and  in  all  crimes  of  violence.  That  this  mental  act  of  fraud- 
ulent appropriation  has  taken  place  has  to  be  inferred  from  the  conduct  of  the 
prisoner,  or  from  his  own  admissions.  The  case  of  R.  v.  Smith,  Russ.  &  Ry.  467, 
in  which  the  master  had  given  his  servant  money  to  pay  taxes  which  the  collector 
had  never  received,  was,  if  anything,  larceny,  though  the  remarks  of  the  judges 
were  applicable  to  embezzlement.  It  is  clear  that,  as  there  stated,  the  bare  non-ap- 
plication of  money  in  the  manner  directed  is  not  sufficient  whereon  to  convict  a  per- 
son of  embezzlement.  For  all  that  appeared  in  that  case,  the  servant  had  never 
appropriated  the  money  at  all.  The  same  remarks  apply  to  the  case  of  R.  v.  Hodg- 
son, 3  C.  &  P.  423  :  14  E.  C.  L.  R.,  where  it  was  admitted  that  the  prisoner  had  made 
no  false  entry,  and  that  he  had  charged  himself  in  the  books  with  all  the  moneys 
which  he  had  received,  but  it  was  imputed  to  him  that  he  had  not  sent  the  amount 
of  three  items  to  his  employers  as  he  ought  to  have  done.  But,  on  the  other  hand, 
it  is  clearly  settled  that  a  prisoner,  by  making  an  admission  in  his  account  that  he  has 
received  the  money,  does  not  thereby  necessarily  free  himself  from  the  charge  of  em- 
bezzlement, if  there  be  other  circumstances  from  which  the  jury  may  infer  that  the 
money  was  fraudulently  appropriated.  R.  v.  Lister,  Dears.  &  B.  C.  C.  118.  Any 
doubt  on  this  point  ari.ses  from  not  keeping  clearly  in  view  the  distinction  between 
the  offence  and  the  evidence  of  it.  See  the  next  heading,  and  R.  v.  Guelder,  30  L. 
J.  M.  C.  34. 

At  -what  time  the  offence  is  committed.']  There  is  sometimes  ^difficulty  in  [*416] 
ascertaining  the  precise  time  when  the  embezzlement  takes  place,  which  is  important 
upon  the'question  of  venue.  In  general  the  act  of  embezzlement  cannot  be  said  to 
take  place  until  the  party  who  has  received  the  money  refuses  to  account,  or  falsely 
accounts  for  it.  Where  the  prisoner  received  the  money  in  Shropshire,  and  told  his 
master  in  Staffordshire  that  he  had  not  received  it,  the  question  was,  whether  he  was 
properly  convicted  for  the  embezzlement  in  the  former  county.  On  a  case  reserved, 
the  conviction  was  held  right.  Lawrence,  J.,  thought  that  embezzlement  being  the 
offence,  there  was  no  evidence  of  any  offence  in  Shropshire,  and  that  the  prisoner  was 
improperly  indicted  in  that  county.  But  the  other  judges  were  of  opinion,  that  the 
indictment  might  be  in  Shropshire,  where  the  prisoner  received  the  money,  as  well  as 
in  Staffordshire,  where  he  embezzled  it,  by  not  accounting  for  it  to  his  master;  that 
the  statute  having  made  receiving  money  and  embezzling  it  a  larceny,  made  the 
offence  a  felony  where  the  property  was  first  taken,  and  that  the  offender  might,  there- 
fore, be  indicted  in  that  or  in  any  other  county  into  which  he  carried  the  property: 
R.  V.  Hobson,  1  East,  P.  C.  Add.  xxiv. ;  Russ.  &  Ry.  56.  The  doctrine,  that  the 
not  accounting  is  the  evidence  of  the  embezzlement,  was  also  laid  down  in  the  fol- 
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lowing  ca?e.  The  prisoner  was  indicted  for  embezzling  money  in  Middlesex.  It 
appeared  that  he  received  the  money  in  Surrey,  and,  returning  into  Middlesex,  denied 
to  his  master  the  receipt  of  the  money.  It  was  objected  that  he  ought  to  have  been 
indicted  in  Surrey,  and  the  point  was  reserved.  Lord  Alvanley,  delivering  the 
opinion  of  the  judges,  after  referring  to  the  last  case,  said,  "  The  receipt  of  the  money 
was  perfectly  legal,  and  there  was  no  evidence  that  he  ever  came  to  the  determination 
of  appropriating  the  money  until  he  had  returned  into  the  county  of  Middlesex.  In 
cases  of  this  sort,  the  nature  of  the  thing  embezzled  ought  not  to  be  laid  out  of  the 
question.  The  receipt  of  money  is  not  like  the  receipt  of  an  individual  thing,  where 
the  receipt  may  be  attended  with  circumstances  which  plainly  indicate  an  intention 
to  steal,  by  showing  an  intention  in  the  receiver  to  appropriate  the  thing  to  his  own 
use.  But  with  respect  to  money,  it  is  not  necessary  that  the  servant  should  deliver 
over  to  his  master  the  identical  pieces  of  money  which  he  receives,  if  he  should  have 
lawful  occasion  to  pass  them  away.  In  such  a  case  as  this,  therefore,  even  if  there 
had  been  evidence  of  the  prisoner  having  spent  the  money  on  the  other  side  of 
Blackfriars  Bridge,  it  would  not  necessarily  confine  the  trial  of  the  oflFence  to  the 
county  of  Surrey.  But  here  there  is  no  evidence  of  any  act  to  bring  the  prisoner 
within  the  statute,  until  he  is  called  upon  by  the  master  to  account.  When  so  called 
upon,  he  denied  that  he  had  ever  received  it.  That  was  the  first  act  from  which  the 
jury  could  with  certainty  say,  that  the  prisoner  intended  to  embezzle  the  money. 
There  was  no  evidence  of  the  prisoner  having  done  any  act  to  embezzle  in  the 
county  of  Surrey,  nor  could  the  offence  be  complete,  nor  the  prisoner  be  guilty  within 
the  statute,  until  he  refused  to  account  to  his  master."  R.  v.  Taylor,  3  Bos.  &  Pul. 
596;  2  Leach,  974;  Riiss.  &Ey.  63.  The  prisoner  was  a  travelling  salesman,  whose 
duty  it  was' to  go  into  Derbyshire  every  Monday  to  sell  goods  and  receive  money  for 
them  there,  and  return  with  it  to  his  master  in  Nottinghamshire  every  Saturday.  He 
received  two  sums  of  money  for  his  master  in  Derbyshire,  but  never  returned  to 
[*417]  render  any  account  of  them.  Two  months  afterwards  he  was  *met  by  his 
master  in  Nottinghamshire,  who  asked  him  what  he  had  done  with  the  money,  and 
the  prisoner  said  he  was  sorry  for  what  he  had  done ;  he  had  spent  it.  It  was  held, 
under  these  circumstances,  that  the  prisoner  was  rightly  indicted  in  Nottinghamshire, 
there  being  some  evidence  to  go  to  the  jury  of  an  embezzlement  in  that  county.  E.  v. 
Murdock,  2  Den.  C.  C.  R.  298;  S.  C.  21  L.  J.  M.  C.  22. 

It  is  impossible  to  avoid  seeing  that  these  decisions  are  colored  with  the  error,  that 
a  denial  of  the  receipt  or  omission  to  account  is  necessary  to  constitute  the  crime  of 
embezzlement,  and  that  the  distinction  already  adverted  to  between  the  offence  and 
the  evidence  of  it  is  not  always  kept  in  view.  It  is,  however,  only  reasonable  where 
there  is  no  other  indication  of  the  time  at  which  the  money  was  appropriated,  to  con- 
clude that  this  act  took  place  at  the  same  time  as  the  first  indication  of  it,  viz. :  the 
refusal  to  account,  or  the  omission  to  do  so  at  the  proper  time. 

Tilmre  a  claim  is  set  up,  though  unfounded  ]  Upon  an  indictment  for  embezzle- 
ment, it  appeared  that  the  prosecutors  were  owners  of  a  vessel,  and  the  prisoner  was 
in  their  service  as  the  mastei*.  The  vessel  carried  culm  from  Swansea  to  Plymouth, 
which,  when  weighed  at  Plymouth,  weighed  215  tons,  and  the  prisoner  received  pay- 
ment for  the  freight  accordingly.  When  he  was  asked  for  his  account  by  the 
owner,  he  delivered  a  statement  acknowledging  the  delivery  of  210  tons,  and  the  re- 
ceipt of  freight  for  so  much.  Being  asked  whether  this  was  all  that  he  had  received, 
he  answered  that  there  was  a  difference  of  five  tons  between  the  weighing  at  Swansea 
and  Plymouth,  and  that  he  had  retained  the  balance  for  his  own  ure,  according  to  a 
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recognized  custom  between  owners  and  captains  in  the  course  of  business.  But  there 
was  no  evidence  of  the  alleged  difference  of  weight,  or  of  the  custom.  Cresswell,  J., 
held  that  this  did  not  amount  to  embezzlement.  Embezzlement  necessarily  involved 
secrecy;  the  concealment,  for  instance,  by  the  defendant  of  his  having  appropriated 
the  money.  If  instead  of  his  denying  his  appropriation,  a  defendant  immediately 
owned  it,  alleging  a  right  or  an  excuse  for  retainingihe  sum,  no  matter  how  frivolous 
the  allegation,  and  although  the  fact  itself  on  which  the  allegation  rested  were  a  mere 
falsification;  as  if,  in  the  present  case,  it  should  turn  out  that  there  was  no  such  dif- 
ference as  that  asserted  by  the  defendant  between  the  tonnage  at  Swansea  and  at 
Plymouth,  or  that  there  was  no  such  custom  as  that  set  up,  it  would  not  amount  to 
embezzlement.  Reg.  v.  Norman,  Carr.  &  M.  501 :  41  E.  C.  L.  E.  Perhaps  this 
case  may  be  explained  on  the  ground  that  the  claim  set  up,  though  it  might  be  frivo- 
lous, was  accepted  by  the  master.  The  prisoner  could  then  be  indicted  for  obtaining 
money  by  false  pretences. 

Abscondin]]  evidence  of  embezzlfmenf.']  Where  the  prisoner  was  senjj  to  receive 
money  due  to  her  master,  and  on  receiving  it  went  off  to  Ireland,  Coleridge,  J.,  held 
that  the  circumstance  of  the  prisoner  having  quitted  her  place,  and  gone  off  to  Ire- 
land, was  evidence  from  which  the  jury  might  infer  that  she  intended  to  embezzle 
the  money.  The  prisoner  was  convicted.  K.  v.  Williams,  7  C.  &  P.  338  :  32  E.  C. 
L.  R. 

Particularity  with  which  the  crime  must  he  laid  and  proved.^  *Where  the  [*418] 
prisoner  receives  several  sums  of  money,  and  his  accounts  do  not  fix  him  with  the 
embezzlement  of  any  specific  sum  at  a  specific  time,  the  crime  is  very  difficult  of 
proof.  In  R.  v.  Hall,  Russ.  &  Ry.  463;  S.  C.  3  Stark.  671 :  3  E.  C.  L.  R.,  the 
prisoner  received  on  account  of  his  masters  181.  in  one  pound  notes;  he  immediately 
entered  in  the  books  of  his  employers  121.  only  as  received,  and  accounted  to  them 
only  for  that  sum.  In  the  course  of  the  same  day  he  received  104?.  on  their  account, 
which  he  paid  over  to  them  that  evening  with  the  121.  It  was  urged  for  the  prisoner 
that  this  money  might  have  included  all  the  18Z.  in  one  pound  notes,  and  if  so,  he 
could  not  be  said  to  have  embezzled  any  of  them.  The  prisoner  being  convicted,  on 
a  case  reserved,  nine  of  the  judges  held  the  conviction  right,  being  of  opinion  that 
from  the  time  of  making  the  false  entry,  it  was  an  embezzlement.  W^od,  B.,  doubted 
whether  it  could  be  considered  an  embezzlement,  and  Abbott,  C.  J.,  thought  thait 
the  point  should  have  been  left  to  the  jury,  and  that  the  conviction  was  wrong. 

It  was  held  upon  the  statute  39  Geo.  8,  c.  85,  that  the  indictment  ought  to  set 
out  specially  some  article  of  the  property  embezzled,  and  that  the  evidence  should 
support  that  statement.  Therefore,  where  the  indictment  charged  that  the  prisoner 
embezzled  the  sum  of  one  pound  eleven  shiUings,  and  it  did  not  appear  whether  the 
sura  was  paid  by  a  one  pound  note  and  eleven  shillings  in  silver,  or  by  two  notes  of 
one  pound  each,  or  by  a  two  pound  note,  and  change  given  by  the  prisoner;  on  a 
case  reserved,  the  judges  were  of  opinion  that  the  indictment  ought  to  set  out  specifi- 
cally, at  least,  some  articles  of  the  property  embezzled,  and  that  the  evidence  should 
support  the  statement,  and  they  held  the  conviction  wrong.  R.  v.  Purneaux,  Russ. 
&  Ry.  335;  R.  v.  Tyers,  Id.  402.  But  by  the  7  &  8  Geo.  4,  c.  29,  s.  48,  and  now 
by  the  24  &  25  Vict.  c.  96,  s.  71,  it  is  sufficient  to  allege  the  embezzlement  to  be  of 
money,  without  specifying  any  particular  coin,  or  valuable  security,  and  such  allega- 
tion, so  far  as  it  regards  the  description  of  property,  shall  be  sustained,  if  the  offender 
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shall  be  proved  to  have  embezzled  any  amount,  although  the  particular  species  of 
coin,  or  valuable  security,  of  which  such  amount  was  composed,  shall  not  be  proved. 

It  was  the  duty  of  the  prisoner,  who  was  a  banker's  clerk,  to  receive  money  and  to 
put  it  either  into  a  box  or  a  till,  of  each  of  which  he  kept  the  key,  and  to  make  en- 
tries of  his  receipts  in  a  book;  the  balance  of  each  evening  before  the  first  item  with 
which  he  debited  himself  in  the  book  the  next  morning.  On  the  morning  of  the  day 
in  question  he  had  thus  debited  himself  with  1762/.,  and  at  the  close  of  business 
on  the  latter  day  he  made  the  balance  in  the  "money  book"  1309/.  On  being 
called  upon  in  the  evening  by  one  of  his  employers  to  produce  his  money,  he  threw 
himself  upon  his  employers'  mercy,  saying  he  was  about  900/.  short.  On  examina- 
tion it  was  found  that  the  prisoner,  instead  of  having  1309/.  had  only  345/.,  making 
the  actual  deficiency  964/.  The  jury  having  found  the  prisoner  guilty,  upon  an  in- 
dictment of  embezzling  "  money  to  a  largo  amount,  to  wit,  500/. ;"  a  majority  of  the 
judges  (eight  to  seven),  after  very  considerable  doubts,  were  of  opinion  that  there 
was  sufficient  evidence  to  go  to  the  jury,  of  the  prisoner  having  received  certain 
moneys  on  a  particular  day,  and  for  them  to  find  he  had  embezzled  the  sum  mentioned 
in  the  indictment.  R.  v.  Grove,  7  C' &  P.  635:  32  E.  C  L.  R.;  1  Moo.  C.  C.  447. 
[*419]  But  in  a  more  recent  case,  Alderson,  *B.,  after  stating  that  the  determina- 
tion in  the  above  case  proceeded  more  upon  the  particular  facts  than  upon  the  law, 
said,  "  It  is  not  sufficient  to  prove  at  the  trial  a  general  deficiency  in  account.  Some 
specific  sum  must  be  proved  to  be  embezzled,  in  like  manner  as  in  larceny  some  par- 
ticular article  must  be  proved  to  have  been  stolen."  R,  v.  Jones,  8  C.  &  P.  288  :  34 
E.  C.  L.  R.  It  was  the  duty  of  a  clerk  to  receive  money  for  his  employer,  and  pay 
wages  out  of  it,  to  make  entries  of  all  moneys  received  and  paid  in  a  book,  and  to 
enter  the  weekly  totals  of  receipts  and  payments  in  another  book,  upon  which  last 
book  he,  from  time  to  time,  paid  over  his  balance  to  his  employer.  Having  entries 
of  weekly  payments  in  his  first  book  amounting  to  25/.  he  entered  them  in  the  second 
as  35/. ;  and  two  months  after,  in  accounting  with  his  employer,  by  these  means 
made  his  balance  10/.  too  little,  and  paid  it  over  accordingly.  Williams,  J.,  held 
that  the  clerk  could  not,  on  these  facts,  be  convicted  of  embezzlement,  without  its 
being  shown  that  he  had  received  some  particular  sum  on  account  of  his  employer, 
and  had  converted  either  the  whole  or  part  of  it  to  his  own  use.  R.  v.  Chapman,  C. 
&  K.  119:  47  E.  C.  L.  R. 

There  is  still  likely  to  be  much  difficulty  on  this  point.  Where  a  person  is  em- 
ployed in  the  receipt  and  payment  of  money  it  is  almost  impos.sible  to  prove  anything 
more  than  a  deficiency  in  account,  and  if  the  words  of  Alderson,  B.,  in  R.  v.  Jones, 
supra,  were  to  be  taken  in  their  strict  sense,  it  would  be  impossible  ever  to  procure 
a  conviction  for  embezzlement  where  there  were  running  accounts  between  tlie 
parties. 

It  is  suggested  that  there  is  some  misapprehension  of  the  jfrinciples  of  law  applica- 
ble to  this  question.  As  has  already  been  said,  the  first  statute  of  embezzlement,  89 
Geo.  3,  c.  85,  was  passed  to  meet  a  particular  case  which  was  held  not  to  be  larceny, 
namely,  the  appropriation  of  money  by  a  clerk  received  by  him  from  a  customer  on 
account  of  his  master,  mpra,  p.  414.  Very  strong  arguments  could  be  used  to  show 
that  this  was  larceny  at  common  law,  the  only  difficulty  that  the  judges  had  in  the 
ca.se  referred  to  being  about  the  trespass,  and  they  seemed  timid  about  extending  the 
doctrine  of  constructive  po.sses8ion.  But  now  that  that  difficulty  has  been  removed 
by  the  legislature,  embezzlement  stands  on  precisely  the  same  footing  as  larceny  by 
u  servant:  if  money  be  continually  passing  from  the  master  to  the  servant,  and  the 
servant,  instead  of  applying  it  to  the  purposes  indicated,  appropriates  any  part  of  it 
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to  his  own  use,  he  is  guilty  of  larceny;  and  in  the  numberless  cases  which  must  have 
occurred  of  this  kind  no  one  has  ever  thought  of  objecting  that  the  servant  could  not 
be  convicted  of  larceny,  because  he  could  not  be  shown  to  have  received  a  particular 
sura,  and  to  have  appropriated  a  part  of  the  whole  of  that  particular  sum.  And  what 
difference  can  it  make  now  that  the  possession  of  the  servant  is  made  the  possession 
of  the  master  in  all  cases,  that  the  money  was  received  not  from  the  master,  but 
from  third  persons  on  account  of  the  master  ? 

There  is  a-case  of  R.  v.  Monk,  Dears.  C.  C.  626 ;  S.  0.  25  L.  J.  M.  C.  66,  which 
was  decided  on  the  statute  2  Wm.  4,  c.  4,  s.  1,  which  corresponds  to  the  24  &  25 
Vict.  c.  96,  s.  70  {supra,  p.  404).  There  the  prisoner  was  an  officer  of  receipt  of 
inland  revenue,  and  he  was  allowed  to  retain  in  his  hands  a  balance  of  800?.  Ac- 
cording to  his  accounts  sent  in  to  the  Board,  there  stood  a  balance  against  him  of 
more  than  5000Z.  Upon  inquiry  being  made,  he  said  he  was  not  prepared  to  hand 
over  the  balance,  or  any  part  of  it.  He  was  then  *reminded  that  there  was  [*420] 
a  sum  of  300/.  which  he  had  received  ac  a  particular  place  on  the  previous  Monday, 
and  which  was  not  included  in  his  accounts.  He  then  handed  over  281?.,  and  a  frac- 
tion, and  said  that  was  all  the  money  he  had  in  the  world.  It  was  held  that  a  con- 
viction might  be  sustained  for  embezzling  the  800/. ;  but  as  to  the  5000/.,  the  court 
thought  it  was  a  matter  of  doubt. 

Particulars  of  the  embezzlement.']  Though  it  is  not  necessary  to  state  in  the  in- 
dictment from  whom  the  money,  &c.,  was  received,  the  judge  before  whom  the  in- 
dictment is  found  will  order  the  prosecutor  to  furnish  the  prisoner  with  a  particular 
of  the  charges,  upon  the  prisoner  making  an  affidavit  that  he  is  unacquainted  with 
the  charges,  and  that  he  has  applied  to  the  prosecutor  for  a  particular  which  has  been 
refused.  R.  v.  Bootyman,  5  C.  &  P.  300  :  24  E.  C.  L.  R.  Where  three  acts  of  em- 
bezzlement were  stated  in  the  indictments,  the  prisoner  moved,  upon  affidavit,  for  an 
order  directing  the  prosecutor  to  furnish  a  particular  of  the  charges ;  notice  of  the 
motion  had  been  given.  Vaughan,  B.,  to  whom  the  application  was  made,  said,  "  I 
think  you  o.ught  to  apply  to  the  other  side  to  furnish  you  with  a  particular,  and,  if 
they  refuse,  I  will  grant  an  order.  The  clause  of  7  &  8  Geo.  4,  c.  29,  respecting  the 
framing  of  indictments  for  embezzlement,  causes  great  hardships  to  prisoners.  What 
information  does  the  indictment  convey  to  such,  a  man  as  this?  As  a  clerk  in  a 
coach-office  he  must  have  received  money  from  many  hundred  persons.  I  should, 
therefore,  recommend  the  prisoner's  attorney  to  apply  to  the  prosecutor  for  a  particu- 
lar; and  I  think  the  prosecutor  ought  at  least  to  give  the  names  of  the  persons  from 
whom  the  sums  of  money  are  alleged  to  have  been  received,  and  if  the  necessary  in- 
formation be  refused,  I  will,  on  an  affidavit  of  that  fact,  grant  an  order,  and  put  off 
the  trial."  R.  v.  Hodgson,  3  C.  &  P.  422  :  14  E,  C.  L.  R.  See  also  1  Chit.  Rep. 
698  ;  and  supra,  p.  178. 

Proof  of  the  thing  embezzled.]  The  24  &  25  Vict.  c.  96,  s.  71,  suj^ra,  p.  404, 
allows  great  latitude  in  the  description  of  money  or  valuable  securities  in  indictments 
for  embezzlement ;  and  by  the  same  section  it  is  sufficient  if  any  part  of  the  money 
or  valuable  securities  described  in  the  indictment  be  proved  to  have  been  embezzled. 
The  same  rules  of  description  will  apply  to  chattels  as  in  larceny ;  see  that  tit.,  infra. 
See  also  the  general  rules  applicable  to  descriptive  averments,  supra,  p.  81. 

Proof  of  embezzlement  by  officers,  &c.,  of  the  banks  of  England  and  Ireland.]  It 
was  held  under  the  15  Geo.  2,  c.  13,  s.  12,  that  it  was  not  sufficient,  in  order  ta 
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bring  a  party  within  the  statute,  that  he  should  be  an  officer  of  the  bank,  and  as  such 
have  access  to  the  document  in  question.  It  must  appear  also  that  he  was  intrusted 
with  it.  A  bank-clerk,  employed  to  post  into  the  ledger,  and  read  from  the  cash- 
book,  bank-notes  in  value  from  100^.  to  lOOOZ.,  and  who,  in  the  course  of  that  occu- 
pation, had,  with  other  clerks,  access  to  a  file  upon  which  paid  notes  of  every  de- 
scription were  filed,  took  from  the  file  a  paid  bank-note  for  50?.  Being  indicted  for 
this,  it  was  contended  that  be  was  not  intrusted  with  this  note  within  the  statute,  the 
only  notes  with  which  he  could  be  said  to  be  intrusted  being  those  between  100?.  and 
1000?.  Having  been  found  guilty,  the  judges  held  the  conviction  wrong,  on  the 
[*421]  ground  that  it  did  not  appear  that  he  *was  intrusted  with  the  cancelled  note, 
though  he  had  access  to  it.  K.  v.  Bakewell,  Russ.  &  E,y.  35. 

Where  the  prisoner  was  charged  with  embezzling  "  certain  bills,  commonly  called 
exchequer  bills,"  and  it  appeared  that  the  bills  had  been  signed  by  a  person  not 
legally  authorized  to  sign  them,  it  was  held  that  the  prisoner  could  not  be  convicted. 
R.  V.  Aslett,  2  Leach,  954.  The  prisoner  was  again  indicted,  under  the  same  statute, 
for  embezzling  "  certain  effects"  of  the  bank,  and  being  convicted,  the  judges  on  a 
case  reserved,  were  of  opinion  that  these  bills  or  papers  were  effects  within  the  statute  : 
for  they  were  issued  under  the  authority  of  government  as  valid  bills,  and  the  holder 
had  a  claim  on  the  justice  of  government  for  payment.  R.  v.  Aslett,  Russ.  &  Ry. 
67  ;  2  Leach,  958  ;  1  N.  R.  1.  See  now  24  &  25  Vict.  c.  96,  s.  1,  infra,  tit. 
Larceny.  , 
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Proof  of  escape  by  the  party  himself, 
Proof  of  the  criminal  custody, 
Proof  of  escape  suffered  by  an  ofBcer, 
Proof  of  arrest, 

must  be  justifiable. 
Proof  of  voluntary  escape,     . 

retaking. 
Proof  of  negligent  escape, 

retaking, 

Proof  of  escape  from  the  custody  of  a  private  person, 
Punishment,  ....... 


422 
4,22 
423 
423 
423 
423 
424 
424 
424 
425 
425 


An  escape  by  a  person  in  custody  on  a  criminal  charge  may  be  either  with  or  with- 
out force,  or  with  or  without  the  consent  of  the  officer  or  other  person  who  has  him 
in  custody. 


Proof  of  escape  h^  the  parti/ himself.']  All  persons  are  bound  to  submit  them- 
fielves  to  the  judgment  of  law,  and  therefore,  if  any  one,  being  in  custody,  frees  him- 
self from  it  by  any  artifice,  he  is  guilty  of  a  high  contempt,  punishable  by  fine  and 
imprisonment. (1)  2  Hawk.  P.  C.  c.  17,  s.  5.  And  if  by  the  consent  or  negligence 
of  the  gaoler,  the  prison  doors  are  opened,  and  the  prisoner  escapes,  without  making 
Mse  of  any  force  or  violence,  he  is  guilty  of  a  misdemeanor.  Id.  c.  18,  s.  9  :  1  Hale, 
P.  C.  611 ;  1  Russ.  by  Grea.  416. 


<1)  People  V.  Tompkins,  9  Johns.  70  ;  People  v.  Washburn,  10  Johns.  160  :  People  v.  Rose,  12 
hna.  339  ;  State  v.  Doud,  7  Conn.  384. 
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Proof  of  the  criminal  custody. \  It  is  laid  down  that  it  must  be  proved  that  the 
party  was  in  custody  upon  a  criminal  charge,  otherwise  the  escape  is  not  a  criminal 
offence. (1)  1  Russ.  bji  Grea.  416;  but  in  R.  v.  Allan,  Car.  &  M.  295  :  41  E.  C.  L. 
R.,  Erskine  and  Wightman,  JJ.,  held  that  to  aid  a  person  confined  under  the  war- 
rant of  the  Commissioners  for  the  Relief  of  Insolvent  Debtors  to  escape  from  custody, 
was  a  common  law  misdemeanor.  Post,  tit.  Rescue.  Before  the  passing  of  the  4 
Geo.  4,  c.  64  (E.),  it  was  decided  that  a  certificate  of  the  prisoner  having  been  con- 
victed, granted  by  the  officer  of  the  court,  was  not  evidence.  R.  v.  Smith,  1  Euss. 
by  Grea.  417. 

But  now  by  the  44th  section  of  the  above  statute,  it  is  enacted,  "that  any  offender 
escaping,  breaking  prison,  or  being  rescued  therefrom,  may  be  tried  either  in  the 
jurisdiction  where  the  offence  was  committed,  or  in  that  where  he  or  she  shall  be 
apprehended  and  retaken  ;  and  in  case  of  any  prosecution  for  any  such  escape,  at- 
tempt to  escape,  breach  of  prison,  or  rescue,  either  against  the  offender  escaping  or 
attempting  to  escape,  or  having  broken  prison,  or  having  been  rescued,  or  against  any 
other  person  or  persons  concerned  therein,  or  aiding,  abetting,  or  assisting  the  same, 
a  certificate  given  by  the  clerk  of  assize,  or  other  clerk  of  the  court  in  which  such 
offender  shall  have  been  convicted,  shall,  together  with  due  proof  of  the  identity  of 
the  person,  be  sufficient  evidence  to  the  court  and  jury  *of  the  nature  and  [*423] 
fact  of  the  conviction,  and  of  the  species  and  period  of  confinement  to  which  such 
person  was  sentenced." 

A  certificate  under  this  statute  should  set  forth  the  effect  and  substance  of  the 
conviction,  and  not  merely  state  it  to  have  been  for  felony.  R.  v.  Watson,  R.  &  R. 
468. 

Proof  of  escape  suffered  hy  an  officer.^  In  order  to  render  a  person  suffering  an 
escape  liable,  as  an  officer,  it  must  appear  that  he  was  a  known  officer  of  the  law. 
Thus,  where  the  constable  of  the  Tower  committed  a  prisoner  to  the  house  of  a  warder 
of  the  Tower,  the  latter  was  held  not  to  be  such  an  officer  as  the  law  took  notice  of, 
and  that  he  could  not  therefore  be  guilty  of  a  negligent  escape.  1  Chetw.  Burn. 
Escape,  930.  But  whoever  de  facto  occupies  the  office  of  gaoler  is  liable  to  answer 
for  such  an  escape,  and  it  is  no  way  material  whether  his  title  to  such  an  office  be 
legal  or  not.     Hawk.  P.  C.  b.  2,  c.  19,  s.  28. 

It  is  said  by  Hawkins  to  be  the  better  opinion  that  the  sheriff  is  as  much  liable  to 
answer  for  an  escape  suffered  by  his  bailiff  as  if  he  had  actually  suffered  it  himself; 
and  that  either  the  sheriff  or  the  bailiff  may  be  charged  for  that  escape.  Hawk.  P. 
C.  b.  2,  0.  19,  s.  28;  1  Hale,  P.  C.  597;  1  Russ.  by  Grea.  421.  But  this  is 
opposed  to  the  authority  of  Lord  Holt,  who  says  that  the  sheriff  is  not  answerable 
criminally  for  the  acts  of  his  bailiff.  R.  v.  Fell,  1  Salk.  272 ;  1  Lord  Raym.  424. 

Proof  of  escape  suffered  hy  an  officer — proof  of  arrest.^  In  case  of  a  prosecution 
against  an  officer,  either  for  a  voluntary  or  negligent  escape  of  a  prisoner  in  custody 
for  a  criminal  offence,  it  must  appear  that  there  was  an  actual  arrest  of  the  offender- 
Therefore  where  an  officer,  having  a  warrant  to  arrest  a  man,  sees  him  in  a  house  andi 
challenges  him  to  be  his  prisoner,  but  never  actually  has  him  in  his  custody,  and  the 
party  gets  free,  the  officer  cannot  be  charged  with  the  escape.  2  Hawk.  P.  C.  c.  19, 
s.  1.     See  Simpson  v.  Hill,  1  Esp.  431. 

(1)  The  identity  of  the  person  who  escaped  with  the  one  convicted  must  be  proved.  The  State  v- 
Murphy,  6  English,  74. 
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Proof  of  arrest — must  he  justifiable.]  The  arrest  must  be  justifiable  in  order  to 
render  the  escape  criminal ;  and  it  is  laid  down  as  a  good  rule,  that  whenever  an 
imprisonment  is  so  far  irregular  as  that  it  is  no  offence  in  the, prisoner  to  break  from 
it  by  force,  it  will  be  no  offence  in  the  officer  to  suffer  him  to  escape.  2  Hawk.  P.  C. 
c.  29,  s.  2.  A  lawful  imprisonment  must  also  be  continuing  at  the  time  of  the  escape ; 
and  therefore,  if  an  oflBcer  suffers  a  criminal,  who  was  acquitted  and  detained  for  his 
fees,  to  escape,  it  is  not  punishable.  Id.  s.  3,  4.  Yet,  if  a  person  convicted  of  a 
crime  be  condemned  to  imprisonment  for  a  certain  time,  and  also  till  he  pays  his 
fees,  and  he  escape  after  such  time  is  elapsed  without  paying  them,  perhaps  such 
escape  may  be  criminal,  because  it  was  part  of  the  punishment  that  the  imprison- 
ment should  continue  till  the  fees  were  paid.  But  it  seems  that  this  is  to  be  intended 
where  the  fees  are  due  to  others  as  well  as  to  the  gaoler.  Id.  s.  4. 

Proof  of  voluntary  escape.]  It  is  not  every  act  of  releasing  a  prisoner  that  will 
render  an  officer  subject  to  the  penalties  of  voluntarily  permitting  an  escape.  The 
better  opinion  appears  to  be  that  the  act  must  be  done  malo  animo,  with  an  intent  to 
[*424]  defeat  the  progress  of  ^justice.  Thus  it  is  said  by  Hawkins,  that  it  seems 
agreed  that  a  person  who  has  power  to  bail  is  guilty  only  of  a  negligent  escape,  by 
bailing  one  who  is  not  bailable ;  neither,  he  adds,  is  there  any  authority  to  support 
the  opinion  that  the  bailing  of  one  who  is  not  bailable,  by  a  person  who  has  no  power 
to  bail,  must  necessarily  be  esteemed  a  voluntary  escape.  And  there  are  cases  in 
which  tlie  officer  has  knowingly  given  his  prisoner  more  liberty  than  he  ought,  as  to 
go  out  of  prison  on  promise  to  return  ;  and  yet  this  seems  to  have  been  adjudged  to 
be  only  a  negligent  escape.  The  judgment  to  be  made,  adds  Hawkins,  of  all  offences 
of  this  kind  must  depend  on  the  circumstances  of  the  case;  as  the  heinousness  of 
the  crime  with  which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  improba- 
bility of  his  returning,  and  the  intention  and  motives  of  the  officer.  Hawk.  P.  C.  b. 
2,  c.  19,  s.  10;  1  Russ.  by  Grea.  419. 

Proof  of  voluntary  escape — retaking.]  It  is  laid  down  in  some  books,  that  after 
a  voluntary  escape  the  officer  cannot  retake  the  prisoner  by  force  of  his  former  warrant, 
for  it  was  by  the  officer's  consent.  But  if  the  prisoner  return,  and  put  himself  again 
under  the  custody  of  the  officer,  the  latter  may  lawfully  detain  him,  and  bring  him 
before  a  justice  in  pursuance  of  the  warrant.  1  Burn,  930,  tit.  Escape,  citing  Dalt. 
c.  169  ;  2  Hawk.  c.  13,  s.  9;  1  Russ.  by  Grea.  421.  But  Hawkins  observes,  that 
the  purport  of  the  authorities  seems  to  be  no  more  than  this,  that  a  gaoler  who  has 
been  fined  for  such  an  escape,  shall  not  avoid  the  judgment  by  retaking  the  prisoner; 
and  he  adds,  "  I  do  not  see  how  it  can  be  collected  from  hence  that  he  cannot  justify 
the  retaking  him."  Hawk.  P'.  C.  b.  2,  c.  19,  s.  12. 

Proof  of  negligent  escape.]  A  negligent  escape  is  where  the  party  arrested  or 
imprisoned  escapes  against  the  will  of  him  that  arrested  or  imprisoned  him,  and  is 
not  freshly  pursued  and  taken  before  he  is  lost  sight  of.  Dalt.  c.  159;  1  Chetw. 
Burn,  930,  Escape.  Thus,  if  a  thief  suddenly,  and  without  the  assent  of  the  consta- 
ble, hang  or  drown  himself,  this  is  a  negligent  escape.  Id.  It  is  said  by  Lord  Hale, 
that  if  a  prisoner  for  felony  breaks  the  gaol,  this  seems  to  be  a  negligent  escape,  be- 
cause there  wanted  either  thut  due  strength  in  the  gaol  that  should  have  secured 
him,  or  that  due  vigilance  in  the  gaoler  or  his  officers  that  should  have  prevented  it. 
1  Hale,  600.  But  upon  this  passage  it  has  been  remarked,  that  it  may  be  sub- 
mitted that  it  would  be  competent  to  a  person  charged  with  a  negligent  escape  under 
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such  circumstances  to  show  that  all  due  vigilance  was  used,  and  that  the  gaol  was 
so  constructed  as  to  have  been  considered  by  persons  of  competent  judgment  a  place 
of  perfect  security.  1  Kuss.  by  Grea.  420. 

Proof  of  negligent  escape — retohing^  Where  a  prisoner  escapes  through  the 
negligence  of  the  gaoler,  but  the  latter  makes  such  fresh  pursuit  as  not  to  lose  sight 
of  him  until  he  is  retalren,  this  is  said  not  to  be  an  escape  in  law;  but  if  he  loses 
sight  of  him,  and  afterwards  retakes  him,  the  gaoler  is  liable  to  be  punished  crimi- 
nally. It  is  scarely  necessary  to  add,  that  the  sheriff  or  gaoler,  thoiigh  he  had  no 
other  means  of  retaking  his  prisoner,  would  not  be  justified  in  killing  him  in  such  a 
pursuit.  Hawk.  P.  C.  b.  2,  c.  19,  ss.  12,  13;  I.Hale,  P.  C.  602. 

*  Proof  of  escape  from  the  custody  of  a  private  person  ."^  The  evidence  upon  [*425] 
an  indictment  against  a  private  person,  for  the  escape  of  a  prisoner  from  his  custody, 
will  in  general  be  the  same  as  on  an  indictment  against  an  officer.  A  private  person 
may  be  guilty  either  of  a  voluntary  or  of  a  negligent  escape,  where  he  has  another 
lawfully  in  his  custody.  Even  where  he  arrests  merely  on  suspicion  of  felony  (in 
which  case  the  arrest  is  only  justifiable  if  a  felony  be  proved),  yet  he  is  punishable  if 
he  suffer  the  prisoner  to  escape.  Hawk.  P.  C.  b.  2,  c.  20,  s.  2.  And  if,  in  such  case, 
he  deliver  over  the  prisoner  to  another  private  person,  who  permits  the  escape,  both, 
it  is  said,  are  answerable.  Id.  But  if  he  deliver  over  his  prisoner  to  the  proper  officer, 
as  the  sheriff  or  his  bailiff,  or  a  constable,  from  whose  custody  there  is  an  escape,  he 
is  not  liable.  Id,  s.  3  ;  1  Russ.  by  Grea.  425. 

Punishment.'^  A  negligent  escape  in  an  officer  is  punishable  now  by  a  fine  imposed 
on  the  party,  at  the  discretion  of  the  court.  2  Hawk,  e.  19,  s.  31 ;  1  Hale,  P.  C.  600. 

A  voluntary  escape  in  an  officer  amounts  to  the  same  kind  of  offence,  and  is  pun- 
ishable in  the  same  degree,  as  the  offence  of  which  the  prisoner  is  guilty,  and  for 
which  he  is  in  custody,  whether  treason,  felony,  or  trespass.  But  the  officer  cannot 
be  thus  punished  until  after  the  original  delinquent  has  been  found  guilty,  or  con- 
victed ;  he  may,  however,  before  the  conviction  of  the  principal  party,  be  fined  and 
imprisoned  for  a  misdemeanor.  2  Hawk.  c.  19,  s.  26;  1  Hale,  588,  589;  4  Comm.  180. 

Where  a  private  person  is  guilty  of  a  negligent  escape,  the  punishment  is  fine  or 
imprisonment,  or  both.  2  Hawk.  c.  20,  s.  6. 

As  to  escapes  from  Parkhurst  prison,  see  the  1  &  2  Vict.  c.  82,  s.  58 ;  from  Pen- 
tonville  prison,  the  5  Vict.  sess.  2,  c.  29,  ss.  24,  25;  from  Millbank  prison,  6  &  7 
Vict.  c.  26,  ss.  22,  28.     For  aiding  escapes,  see  post,  tits.  Prison  Breach  and  Rescue. 
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At  elections — parliamentary,         .....  .     426 

municipal,      .         .         .         ■                  .  .     426 

Before  magistrates,       .         .                           ...  .         .                                 426 

On  registration  of  births,  deaths,  and  marriages,  .         .  .                       427 

Customs,       ....                  ...                  .  .                                 428 
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At  elections — parliamentary.]     By  the  Reform  Act,  2  &  3  Wm.  4,  c.  45,  s.  58, 
three  questions  were  allowed  to  be  put  to  the  voter  at  the  poll,  to  be  answered  by  him 
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on  oath ;  but  by  the  6  Vict.  c.  18,  ss.  81,  82,  these  were  reduced  to  two.  See  Rogers 
on  Elections,  chap.  Proceedings  at  the  Election.  Sec.  81  of  the  latter  statute  enacts, 
that  ''  if  any  person  shall  wilfully  njake  a  false  answer  to  either  of  the  questions,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  and  may  be  indicted  and  pun- 
ished  accordingly." 

Upon  an  indictment  under  this  statute  the  word  "wilfully"  should  be  construed 
in  the  same  way  as  an  indictment  for  perjury,  and  be  supported  by  the  same  sort  of 
evidence.  Per  Patteson,  J.,  in  E.  v.  Ellis,  Car.  &  M,  564  :  41  E.  C.  L.  E.  For  other 
cases  upon  the  2  &  3  Wm.  4,  c.  45,  s.  58,  see  E.  v.  Bowler,  Car.  &  M.  559 ;  E.  v. 
Spalding,  Car.  &  M.  568;  and  E.  v.  Lacy,  Car.  &  M.  511.  See  also  E.  v.  Bent,  1 
Den.  C.  C.  E.  157,  infra. 

At  elections — municipal.']  The  Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76, 
s.  34,  provides  likewise  for  questions  being  put  to  persons  voting  at  municipal  elec- 
tions, and  in  the  same  words  as  those  used  in  the  6  Vict.  c.  18,  makes  it  a  misde- 
meanor for  a  burgess  wilfully  to  make  a  false  answer  to  any  of  these  questions.  It 
was  held,  that  an  indictment  charging  that  "the  defendant  falsely  and  fraudulently 
answered"  was  bad  for  omitting  the  word  "wilfully."  R.  v.  Bent,  1  Den.  C.  C.  R. 
157.     See  now  22  Vict.  c.  35. 

Be/ore  magistrates.]  The  5  &  6  Wm.  4,  c.  62,  s.  18j  after  reciting  "  Whereas,  it 
may  be  necessary  and  proper  in  many  cases  not  herein  specified  to  require  confirma- 
tion of  written  instruments  or  allegations,  or  proof  of  debts  or  of  the  execution  of 
deeds  or  other  matters,"  enacts,  that  "  it  shall  and  may  be  lawful  for  any  justice  of 
the  peace,  notary  public,  or  other  officer  now  by  law  authorized  to  administer  an  oath, 
to  take  and  receive  the  declaration  of  any  person  voluntarily  making  the  same  before 
him  in  the  form  in  the  schedule  to  this  act  annexed ;  and  if  any  declaration  so  made 
shall  be  false  and  untrue  in  any  material  particular,  the  person  wilfully  making  such 
false  declaration  shall  be  deemed  guilty  of  a  misdemeanor." 

Erskine,  J.,  held,  in  E.  v.  Boynes,  1  C.  &  K.  65,  47  E.  C.  L.  R.,  that  the  enact- 
[*427]  ing  *words  of  this  section  were  not  restrained  by  those  in  the  preamble,  so 
as  to  exclude  from  the  operation  of  the  statute  a  declaration  by  a  member  of  a  benefit 
society  that  he  had  sustained  a  loss  by  an  accidental  fire,  it  being  a  rule  of  such  benefit 
society  that  any  full  free  member  thereof,  who  sustained  a  loss  by  an  accidental  fire, 
was  to  be  indemnified  to  the  extent  of  15Z.,  on  making  a  declaration  before  a  magis- 
trate verifying  his  loss. 

On  registration  of  births,  deaths,  and  marriages.]  The  statute  6  &  7  Wm.  4,  c. 
86,  s.  41,  enacts  that  "every  person  who  shall  wilfully  make,  or  cause  to  he  made, 
for  the  purpose  of  being  inserted  in  any  register  of  birth,  death,  or  marriage,  any 
false  statement  touching  any  of  the  particulars  herein  required  to  be  known  and  reg- 
istered, shall  be  subject. to  the  same  pains  and  penalties  as  if  he  were  guilty  of  per- 
jury." 

Sect.  43  enacts,  that  "  every  person  who  shall  wilfully  destroy  or  injure,  or  cause 
to  be  destroyed  or  injured,  any  such  register  book,  or  any  part,  or  certified  copy,  or 
any  part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  falsely  made  or 
counterfeited,  any  part  of  any  such  register  book  or  certified  copy  thereof,  or  shall  wil- 
fully insert  or  cause  to  be  inserted  in  any  register  book  or  certified  copy  thereof,  any 
false  entry  of  any  birth,  death,  or  marriage,  or  shall  wilfully  give  any  false  certifi- 
cate, or  shall  certify  any  writing  to  be  a  copy  or  extract  of  any  register  book,  know.- 
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ing  the  same  register  to  be  false  in  any  part  thereof,  or  shall  forge  or  counterfeit  the 
seal  of  the  register  office,  shall  be  guilty  of  felony." 

To  support  an  indictment  on  the  41st  section,  for  making  a  false  statement  touch- 
ing the  particulars  required  to  be  registered,  for  the  purpose  of  their  being  inserted 
in  a  register  of  marriages,  it  is  essential  that  the  false  statement  should  have  been 
made  wilfully  and  intentionally,  and  not  by  mistake  only.  R.  v.  Lord  Dunboyne,  3 
C.  &  K.  1,  per  Campbell,  C.  J. 

To  constitute  an  offence  under  this  section,  it  is  not  essential  that  the  purpose  for 
which  the  false  declaration  was  made  should  have  been  effected.  Per  Cresswell,  J.,  in 
R.  V.  Mason,  2  0.  &  K.  622.  An  indictment  under  this  section  charged  that  a 
clergyman  had  solemnized  a  marriage,  and  was  about  to  register  in  duplicate  the  par- 
ticulars relating  to  the  marriage,  and  that  the  prisoner  did  wilfully  make  to  the 
clergyman,  for  the  purpose  of  being  inserted  in  the  register  of  marriage,  certain  false 
statements.  The  proof  was,  that  the  particulars  were  entered  by  the  clerk  of  the 
church  before  the  marriage  ;  that  after  the  marriage  the  clergyman  asked  the  pris- 
oner if  they  were  correct,  and  that  he  answered  in  the  affirmative,  and  the  clergyman 
signed  the  register.  It  was  held,  that  the  prisoner  had  been  rightly  convicted.  R.  v. 
Brown,  1  Den.  C.  C.  R.  291 ;  8.  C.  17  L.  J.  M.  C  145.  Upon  such  an  indictment 
it  is  not  necessary  to  prove  that  the  marriage  register  book  is  the  identical  book  di- 
rected to  be  furnished  by  the  registrar-general  under  6  &  7  Wm.  4,  c.  86,  s.  30. 

It  is  a  felony,  under  sect.  43,  to  cause  the  registrar  to  make  an  entirely  false  entry 
of  a  birth,  marriage,  or  death.  Per  Cresswell,  J.,  in  R.  v.  Mason,  svpra.  Therefore, 
where  a  woman  went  to  a  registrar  of  births,  and  asked  him  to  register  the  birth  of 
a  child,  she  stated  to  him  the  particulars  necessary  for  the  entry,  and  he  made  the 
entry  accordingly,  and  she  signed  it  as  the  perpon  giving  the  *information ;  [*428] 
the  same  learned  judge  held,  that  this  amounted  to  the  felony  of  causing  a  false 
entry  to  be  made  within  sect.  43,  and  was  not  merely  the  misdemeanor  of  making  a 
false  statement  under  sect.  41.  R.  v.  Dewitt,  2  C.  &  K.  905  :  61  E.  C.  L  R. 

Customs.]  As  to  making  false  declarations  in'  matters  relating  to  the  customs,  see 
16  &  17  Vict.  c.  107,  s.  198,  and  18  &  19  Vict.  c.  96,  s.  38. 

Bankruptcy.]  By  the  24  &  25  Vict.  c.  134,  s.  144,  creditors  are  to  make  declara- 
tions of  their  debts  for  proof  after  adjudication,  and  by  s.  145,  "  Any  person  who 
shall  wilfully  and  corruptly  make  any  declaration  for  proof  of  debt  as  aforesaid, 
knowing  the  same,  or  the  statement  of  account  to  which  the  same  shall  be  ap- 
jffended,  to  be  untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  undergo  the  pains  and  penalties  imposed  upon  persons 
guilty  of  wilful  and  corrupt  perjury." 
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Offence  at  common  law, 

OflFence  by  statute,         ...... 

Personating  bail — acknowledging  recovery,  &c.,  . 
False  personation  of  soldiers  and  seamen,     . 
False  personation  of  voters, 


429 
429 
429 
429 
430 


Offence  at  common  law.]     The  offence  of  falsely  personating  another,  for  the  pur- 
pose of  fraud,  is  a  misdemeanor  at  common  law,  and  punishable  as  such.    2  East,  P. 
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C.  1010;  2  Russ.  by  Grea.  539.  In  most  cases  of  this  kind,  however,  it  is  usual, 
where  more  than  one  are  concerned  in  the  offence,  to  pt-oeeed  as  for  a  conspiracy; 
and  very  few  cases  are  to  be  found  of  prosecutions  at  common  law  for  false  person- 
ation. In  one  case,  where  the  indictment  merely  charged  that  the  prisoner  personated 
one  A.  B.,  clerk  to  H.  Hi,  justice  of  the  peace,  with  intent  to  extort  money  from 
several  persons,  in  order  to  procure  their  discharge  from  certain  misdemeanors,  for 
which  they  stood  committed,  the  court  refused  to  quash  the  indictment  on  motion, 
but  put  the  defendant  to  demur.  R.  v.  Dupee,  2  p]ast,  P.  C.  1010.  It  is  observed 
by  Mr.  East,  that  it  might  probably  have  occurred  to  the  court  that  this  was  some- 
thing more  than  a  bare  endeavor  to  commit  a  fraud  by  means  of  falsely  personating 
another,  for  that  it  was  an  attempt  to  pollute  public  justice.  Ibid.(l) 

Offence  hy  statute.^  In  a  variety  of  statutes  against  forgery,  provisions  are  like- 
wise contained  against  false  personation,  which  in  general  is  made  felony.  Thus, 
personating  the  owner  of  stock,  &c.,  is  made  felony  by  1  Wra.  4,  c.  66,  s.  7.  Vide 
post,  tit.  Forgery. 

Personating  bail — acknowledging  recovery,  &c.]  By  the  24  &  25  Vict.  c.  98,  s. 
34,  "  Whosoever,  without  lawful  authority  or  excuse,  the  proof  whereof  shall  lie  on 
the  party  accused,  shall  in  the  name  of  any  other  person  acknowledge  any  recogni- 
zance or  bail,  or  any  cognovit  actionem,  or  judgment,  or  any  deed,  or  other  instru- 
ment, before  any  court,  judge,  or  other  person  lawfully  authorized  in  that  behalf, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years,  and  not  less  than  three  years,,or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

The  Irish  statute  similar  to  this  is  the  7  Wm.  4,  c.  18,  the  punishment  therein  en- 
acted being  modified  by  the  2  &  3  Wm.  4,  c.  123,  and  the  1  Vict.  c.  84,  s.  2. 

False  personation  of  soldiers  and  seamen."}  The  false  personation  of  soldiers  and 
[*430]  seamen  was  made  felony  by  several  statutes,  the  *provisions  of  which  are  now 
re-enacted  in  the  5  Geo.  4,  c.  107.  By  the  fifth  section  of  which  statute,  reciting 
that,  whereas  it  is  expedient  that  the  crime  of  personating  and  falsely  assuming  the 
name  and  character  of  any  person  entitled  to  prize-money  or  pension,  for  the  purpose 
of  fraudulently  receiving  the  same,  shall  no  longer  be  punished  with  death,  it  is  en- 
acted, that  from  and  after  the  passing  of  that  act,  "  Whoever  shall  willingly  and  know- 
ingly personate  or  falsely  assume  the  name  or  character  of  any  oflficer,  soldier,  seamaft, 
marine,  or  other  person  entitled,  or  supposed  to  be  entitled,  to  any  wages,  pay,  pen- 
sion, prize-money,  or  other  allowance  of  money  for  service  done  in  his  majesty's  araiy 
or  navy,  or  shall  personate  or  falsely  assume  the  name  or  character  of  the  executor  or 
administrator,  wife,  relation,  or  creditor  of  any  such  oflScer  or  soldier,  seaman,  marine, 
or  *.her  person,  in  order  fraudulently  to  receive  any  wages,  pay,  pension,  prize-money, 
or  other  allowances  of  money  due,  or  supposed  to  be  due,  for  or  on  account  of  the 
services  of  any  such  officer  or  soldier,  seaman  or  marine,  or  other  person,  every  such  ' 
person,  being  thereof  convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  seas  for  life,  or  for  any  term  of  years  not  less  than  seven,  or  tobe 
imprisoned  only,  or  imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  'seven  years."    (See  also  the  10  Geo.  4,  c. 

(1)  See  Renoard  v.  Noble,  2  Johns.  Cas.  293. 
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26  (U.  K.),  the  11  Geo.  4  and  1  Wm.  4,  c.  20,  s.  84  (U.  K.),  and  the  2  Wm.  4,  e. 
53,  s.  59.) 

The  statute  5  Geo.  4,  c.  107,  as  well  as  the  former  statutes,  makes  use  of  the  words 
"some  officer,"  &c.,  "entitled,  or  supposed  to  be  entitled,"  &c.  Upon  a  prosecution, 
therefore,  for  such  false  personation,  there  must  be  some  evidence  to  show  that  there 
was  some  person  of  the  name  and  character  assumed,  who  was  either  entitled  or 
m\ght,  pi-imd  facie  at  least,  be  supposed  to  be  entitled  to  the  wages  attempted  to  he 
acquired.  K.  v.  Brown,  2  East,  P.  C.  1007.  Where  the  prisoner  was  indicted  for 
personating  and  falsely  assuming  the  character  of  Peter  McCann,  a  seaman  on  board 
the  Tremendous,  and  it  appeared  in  evidence  that  there  had  been  a  seaman  of  the 
name  of  McCarn  on  board  the  vessel,  but  no  one  of  the  name  of  McCann  ;  the  pris- 
oner being  convicted,  the  judges  held  the  conviction  wrong.  They  were  of  opinion 
that  "personating"  must  apply  to  some  person  who  had  belonged  to  the  ship,  and 
that  the  indictment  must  charge  the  personating  of  some  such  person.  K.  v.  Tannet, 
Russ.  &  Ry.  351. 

It  has  been  held,  that  the  offence  is  the  same,  though  this  seaman  personated  was 
dead  at  the  time  the  offence  was  committed.  R.  v.  Martin,  Russ.  &  Ry.  324;  R.  v. 
Cramp,  Id.  327. 

Under  the  57  Geo.  3,  c  127,  it  has  been  held,  that  all  persons  present,  aiding  and 
abetting  a  person  in  personating  a  seaman,  are  principals  in  the  offence.  R.  v.  Pott, 
Russ.  &  Ry.  353. 

False  personation  of  voters.]  To  falsely  personate  a  burgess  at  an  election  of  a 
town-councillor,  is  no  offence  at  common  law  or  under  the  5  &  6  Wm.  4,  c.  76.  R. 
V.  Thompson,  1  Den.  C.  C  R.  355.  But  the  personation  of  a  voter  at  an  election 
for  a  mimber  of  Parliament,  is  now  made  a  misdemeanor  by  the  6  Vict.  c.  18,  s.  73. 
As  to  voters  under  the  Metropolis  Local  Management  Act,  see  18  &  19  Vict.  e.  120, 
s.  21. 


* 
*rALSE  PRETENCES.  [*431] 

Obtaining  money,  Ac,  by  false  pretences,    .........     421 

No  acquittal  because  the  offence  amounts  to  larceny,   .  .         .  4.31 

Form  of  indictment  and  evidence,         ....  .         .  .     431 

Causing  money,  Ac,  to  be  delivered  to  another  person,         ....  .     432 

Inducing  persons  by  fraud  to  execute  deeds  and  otber  instruments, 
Interpretation,      ........... 

Indictment  for  obtaining  money,  &c.,  by  false  pretences  not  to  be  preferred 
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obtaining  some  chattel,  money,  or  valuable  security,  . 

the  ownership  of  the  property, 

of  all  being  principals ...  .     451 

When  the  offence  amounts  to  forgery,  ........  451 

larceny,  ....'.  .  .         .     451 
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Obtaining  money,  &c.,  hy  false  •pretences.]    Bt  24  &  25  Vict.  e.  96,  s.  88,  "  Whoso- 
ever shall,  by  any  false  pretence,  obtain  from  any  other  person  any  chattel,  money,  or 


431  FALSE   PRETENCES. 


valuable  security  with  intent  to  defraud  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

No  acquittal  because  the  offence  amounts  to  larceny  ]  By  the  same  section  it  is 
provided,  "  That  if  upon  the  trial  of  any  person  indicted  for  such  misdemeanor,  it  shall 
be  proved  that  he  obtained  the  property  in  question  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such 
misdemeanor;  and  no  person  tried  for  such  misdemeanor  shall  be  liable  to  be  after- 
wards prosecuted  for  larceny  upon  the  same  facts." 

Form  of  indictment  and  evidence.]  By  the  same  section,  "Provided  also  that  it 
[*432]  shall  be  sufficient  in  any  indictment  for  obtaining,  *or  attempting  to  obtain 
any  such  property  by  false  pretences  to  allege,  that  the  party  accused  did  the  act 
with  intent  to  defraud,  without  alleging  any  intent  to  defraud  any  particular  person, 
and  without  alleging  any  ownership  of  the  chattel,  money,  or  valuable  security;  and, 
on  the  trial  of  any  such  indictment,  it  shall  not  be  necessary  to  prove  an  intent  to 
defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party  ac- 
cused did  the  act  charged  with  an  intent  to  defraud." 

Causing  monei/,  dkc,  to  he  delivered  to  another  person.]  By  s.  89,  "Whosoever 
shall  by  any  false  pretence  cause  or  promise  any  money  to  be  paid,  or  any  chattel  or 
valuable  security  to  be  delivered  to  any  other  person,  for  the  use  or  benefit,  or  on  ac- 
count of  the  person  making  such  false  pretence,  or  of  any  other  person,  with  intent  to 
defraud,  shall  be  deemed  to  have  obtained  such  money,  chattel,  or  valuable  security 
within  the  meaning  of  the  last  preceding  section." 

Inducing  persons  hy  fraud  to  execute  deeds  ani  other  instruments.]  By  s.  90, 
"  Whosoever  with  intent  to  defraud  or  injure  any  other  person,  shall,  by  any  false 
pretence,  fraudulently  cause  or  induce  any  other  person  to  execute,  make,  accept,  in- 
dorse, or  destroy  the  whole  or  any  part  of  any  valuable  security,  or  to  write,  impress, 
or  affix  his  name,  or  the  name  of  any  other  person,  or  of  any  company,  firm,  or  co- 
partnership, or  the  seal  of  any  body  corporate,  company,  or  society,  upon  any  paper 
or  parchment,  in  order  that  the  same  may  be  afterwards  made  or  converted  into,  or 
used,  or  dealt  with  as  a  valuable  security,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement."(l) 

« 

Interpretation.]  As  to  the  meaning  of  the  term  '<  valuable  security,"  see  24  &25 
Vict.  c.  96,  s.  1;  infra,  tit.  Larceny. 

Indictment  for  obtaining  money,  &c.,  hy  false  pretences  not  to  he  preferred  unless 
authorized.]  By  the  22  &  23"  Vict.  c.  17,  supra,  p.  178,  no  indictment  for  obtaining 
money  or  other  property  by  false  pretences  is  to  be  presented  or  found  by  the  grand 

(1)  To  sustain  a  criminal  prosecution  for  obtaining  the  signature  of  one  to  a  mortgage  by  false  pre- 
tences, the  mere  fact  of  the  instrument  being  signed  is  not  enough  ;  a  delivery  must  also  be  shonni 
Fenton  v.  The  People,  4  Hill,  126. 
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jury  unless  the  party  has  been  committed  by  a  magistrate,  or  the  indictment  other- 
.wise  authorized,  as  there  mentioned. 

What  constitutes  a  fnhe  pretence  within  the  statute.'\  Great  difiSculty  has  been 
experienced  in  deciding  where  to  draw  the  line  between  the  frauds  which  may  be 
punished  criminally  under  this  statute,  and  those  which  only  give  rise  to  civil  reme- 
dies. On  the  one  hand,  the  tendency  of  modern  legislation  and  modern  opinion  has 
been,  as  far  as  possible,  to  bring  all  frauds  within  the  penalties  of  the  criminal  law. 
On  the  other  hand,  the  necessity  has  been  felt  that  the  line  which  separates  the  crim- 
inal law  should  be  clearly  drawn.  The  consequence  is,  that  there  is  some  conflict 
between  the  decisions,  as  will  appear  from  a  perusal  of  the  following  cases.  These 
cases  are  arranged  chronologically  into  two  classes;  those  in  which  the  false  pretences 
alleged  and  proved  have  been  held  to  be  within  the  statute,  and  those  where  they 
have  been  held  not  to  be  so.  This  arrangement,  though  illogical,  is  the  only  one 
feasible  in  the  *present  state  of  the  law ;  as,  notwithstanding  the  great  efforts  [*J:33] 
that  have  been  made,  it  must  be  owned  that  the  principles  upon  which  the  distinc- 
tion between  criminal  and  non-criminal  cases  ought  to  proceed  have  not  yet  been 
clearly  defined.  In  reading  these  cases,  it  should  be  borne  in  mind  that  there  is  a 
distinction  between  holding  that  a  sufficient  false  pretence  has  not  been  alleged  in  the 
indictment,  and  that  a  sufficient  false  pretence  has  not  been  proved.  Many  expres- 
sions of  the  court  in  various  casess,  which  are  apparently  contradictory,  may  be  recon- 
ciled if  this  distinction  be  attended  to. (I) 

Cases  which  have  been  held  to  be  within  the  statute.]  The  defendant.  Count  Vil- 
leneuve,  applied  to  Sir  T.  Broughton,  telling  him  that  he  was  sent  by  the  Duke  de 
Lauzan  to  take  some  horses  from  Ireland  to  London,  and  that  he  had  been  detained 
so  long  by  contrary  winds,  that  all  his  money  was  spent;  by  which  representations 
Sir  T.  B.  was  induced  to  advance  money  to  him  ;  after  which  it  turned  out  that  the 
defendant  never  had  been  employed  by  the  duke,  and  that  the  whoie  story  was  a 
fiction.  The  defendant  was  convicted.  B.  v.  Villeneuve,  coram  Moreton,  C.  J.,  at 
Chester,  cited  by  Buller,  J,,  in  B.  v.  Young,  infra. 

Where  the  four  prisoners  came  to  the  prosecutor  representing  that  they  had  betted 
that  a  person  named  Lewis  should  walk  a  certain  distance  within  a  certain  time,  and 
that  they  should  probably  win,  and  thus  obtained  money  from  the  prosecutor  towards 
the  bet ;  it  was  objected  that,  although  the  representation  of  a  thing  past  or  present, 
against  which  caution  cannot  guard,  may  be  within  the  .statute  (30  Geo.  2,  c.  24), 

(1)  A  representation,  though  false,  is  not  within  the  statute  against  obtaining  property,  Ac,  by 
false  pretences,  unless  calculated  to  mislead  persons  of  ordinary  prudence  and  caution.  The  People 
V.  Williams,  4  Hill,  9. 

An  indictment  lies  for  obtaining  goods  by  false  pretences  where  a  party  represents  himself  to  be 
the  owner  of  property,  which  does  not  belong  to  him,  and  thus  fraudulently  induces  the  owner  to 
sell  the  goods  to  him  on  credit.  The  People  v.  Kendall,  26  Wend.  339. 

Where  it  was  proved  that  the  owner  of  a  horse  represented  to  another,  that  his  horse,  which  he 
offered  in  exchange  for  the  property  of  the  other,  was  called  the  Charley,  when  he  knew  that  it  was 
not  the  horse  called  by  that  name,  and  that  by  such  false  representation  he  obtained  the  property  of 
the  other  person  in  exchange;  it  was  held,  that  the  indictment  was  sustained,  although  the  horse 
said  to  be  the  Clwrley  was  equal  in  value  to  the  property  received  in  exchange,  and  as  good  a  horse 
as  the  Charley.  State  v.  Mills,  17  Maine,  211. 

It  is  a  well-settled  and  rational  rule  that  the  false  pretences,  in  order  to  sustain  an  indictment, 
must  be  such  that,  if  true,  they  would  naturally,  and  according  to  the  usual  operation  of  motives 
upon  the  minds  of  persons  of  ordinary  prudence,  produce  the  alleged  results;  or  in  other  words,  that 
the  act  done  by  the  person  defrauded,  must  be  such  as  the  apparent  exigency  of  the  case  would 
directly  induce  an  honest  and  ordinary  prudent  person  to  do,  if  the  pretences  were  true.  People  v. 
Stetson,  4  Barbour,  161. 
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yet  if  it  be  the  repiesentation  of  some  future  transaction  respecting  which  inquiries 
may  be  made,  it  is  not  an  indictable  offence,  but  the  subject  only  of  a  civil  remedy. 
The  Court  of  King's  Bench,  however,  were  of  opinion  that  false  pretences,  referring 
to  future  transactions,  were  equally  within  the  statute.  R.  v.  Young,  3  T.  R.  98. 

The  prisoner  was  indicted  under  the  30  Geo.  2,  for  obtaining  money  under  false 
pretences.  The  prosecutors  were  clothiers,  and  the  prisoner  a  shearman  in  their  ser- 
vice, and  employed  as  superintendent  to  keep  an  account  of  the  persons  employed 
and  the  amount  of  their  wages  and  earnings.  At  the  end  of  each  week  he  was  sup- 
plied with  money  to  pay  the  different  shearmen  by  the  clerk  of  the  prosecutors,  who 
advanced  to  him  such  sums  as,  according  to  a  written  account  or  note  delivered  to 
him  by  the  prisoner,  were  necessary  to  pay  them.  The  prisoner  was  not  authorized 
to  draw  money  generally  on  account,  but  merely  for  the  suras  actually  earned  by  the 
shearmen  ;  and  the  clerk  was  not  authorized  to  pay  any  sums,  except  such  as  he 
carried  in,  in  his  note  or  account.  The  prisoner  delivered  to  the  prosecutor's  clerk 
a  note  in  writing,  in  this  form,  "9  Sept.  1796,  44^.  lis.  Orf.,"  which  was  the  com- 
mon form  in  which  he  made  out  the  note.  In  a  book  in  his  handwriting,  whichit 
was  his  business  to  keep,  were  the  names  of  several  men  who  had  not  been  employed, 
who  were  entered  as  having  earned  different  sums  of  money,  and  also  false  accounts 
of  the  work  done  by  those  who  were  employed,  so  as  to  make  out  the  sum  of  44/. 
lis.  ^il.  The  prisoner  being  found  guilty,  on  a  case  reserved  for  the  opinion  of  the 
judges  it  was  argued  that  the  statute  did  not  extend  to  cases  where  there  was  a  pre- 
[*484]  vious  confidence.  At  first  there  was  some  diversity  *of  opinion  ;  but  finally 
they  all  agreed,  that  if  the  false  pretence  created  the  credit,  the  case  was  within  the 
statute.  They  considered  thatt  he  defendant  would  not  have  obtained  the  credit  but 
for  the  false  account  he  had  delivered  in;  and,  therefore,  that  he  was  properly  con- 
victed. The  defendant,  as  was  observed  by  one  of  the  judges,  was  not  to  have  any 
sum  that  he  thought  fit  on  account,  but  only  so  much  as  was  worked  out.  K.  v. 
Witchell,  2  East,  P.  C.  830. 

The  indictment  charged  that  one  Barrow,  at  K.,  &c.,  delivered  to  the  prisoner,  a 
common  carrier,  certain  goods  to  be  carried  by  him  from  K.  to  one  Leach,  at  L, 
there  to  be  delivered,  &c. ;  that  the  defendant  received  the  goods  under  pretence  of 
carrying  them  and  delivering  the'm,  and  undertook  so  to  do,  but  that,  intending  to 
cheat  Barrow  of  his  money,  he  afterwards  unlawfully,  &c.,  pretended  to  Barrow  that 
he  had  carried  the  goods  from  K.  to  L.,  for  the  purpose  of  delivering  them  to  Leach, 
and  had  delivered  them  to  Leach  at  L.,  and  that  Leach  had  given  him,  the  defend- 
ant, a  receipt,  expressing  the  delivery  of  the  goods  to  him,  but  that  he  had  lost  or 
mislaid  the  same,  or  had  left  it  at  home,  and  that  the  defendant  thereupon  demanded 
of  Barrow  16s.  for  the  carriage  of  the  said  goods,  by  means  of  which  false  pretences 
he  obtained  the  money,  &c.  On  a  writ  of  error,  after  conviction,  the  judgment  was 
affirmed.  R.  v.  Airey,  2  East,  P.  C.  831 ;  2  East,  R.  30. 

The  prisoner  was  indicted  for  unlawfully  producing  to  A.  B.,  &c.,  at  the  Notting- 
ham post-office,  a  money  order  for  the  payment  of  one  pound  to  one  John  Storer,and 
that  he  unlawfully  pretended  to  the  said  A.  B.  that  he  was  the  person  named  in  such 
order,  with  intent,  &c.,  whereas,  &c.  It  appeared  in  evidence,  that  the  prisoner  had 
gone  to  the  post-office,  and  inquired  for  letters  for  John  Story,  whereupon  by  mis- 
take a  letter  for  John  Storer,  containing  the  money  order,  was  delivered  to  him. 
He  remained  a  sufficient  time  to  read  the  letter,  and  then  presented  the  order  to  A. 
B.,  whg  desired  him  to  write  his  name  upon  it,  which  he  did  in  his  real  name,  John 
Story,  and  received  the  money.  The  terms  of  the  letter  clearly  explained,  that  the 
order  could  not  have  been  intended  for  the  prisoner,  who,  on  being  apprehended, 
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denied  that  he  had  ever  received  the  money,  but  afterwards  assigned  the  want  of 
cash  as  the  reason  of  his  conduct.  Chambre,  J.,  left  it  to  the  jury  to  find  a<rainst 
the  prisoner,  if  they  were  satisfied  that  he  had,  by  his  conduct,  fraudulently  assumed 
a  character  which  did  not  belonp;  to  him,  although  he  made  no  false  assertions.  The 
jury  found  him  guilty.  The  judges  held  the  conviction  right,  being  of  opinion,  1st, 
that  the  prisoner  writing  Ms  own  name  on  the  order,  did  not  amount  to  a  forgery ;  and 
2dly,  that  by  presenting  the  order  for  payment,  and  signing  it  at  the  post-office,  he 
was  guilty  of  obtaining  money  by  a  false  pretence  within  the  statute.  R.  v.  Story, 
Russ.  &  Ry.  81;  see  R.  v.  Freeth,  Id.  127,  S.  P.  infra.  So  where  a  person  at  Ox- 
ford, who  was  not  a  member  of  the  university,  went  to  a  shop  for  the  purpose  of 
fraud,  wearing  a  commoner's  gown  and  cap,  and  obtained  goods;  this  was  held  a  suf- 
ficient false  pretence  to  satisfy  the  statute,  though  nothing  passed  in  words.  R.  v. 
Barnard,  7  C.  &  P.  784  :  32  E.  C.  L.  R. 

If  a  person,  with  intent  to  defraud,  gives  a  check  upon  a  banker  with  whom  he 
keeps  no  account,  this  is  a  false  pretence  within  the  statute.  Where  a  prisoner  was 
indicted  for  so  doing,  Bayley,  J.,  said,  "  This  point  has  been  recently  before  the 
judges,  and  they  were  *all  of  opinion  that  it  was  an  indictable  offence  fraudu-  [*435] 
lently  to  obtain  goods  by  giving  in  payment  a  check  upon  a  banker  with  whom  the 
party  keeps  no  cash,  and  which  he  knows  will  not  be  paid."  R.  v.  Jackson,  3  Camp. 
370.  So  where  the  prisoner  was  charged  with  falsely  pretending  that  a  post-dated 
check,  drawn  by  himself,  was  a  good  and  genuine  order  for  2.5^.  and  of  the  value  of 
25^.,  whereby  he  obtained  a  watch  and  chain ;  and  the  jury  found  that,  before  the 
completion  of  the  sale  and  delivery  of  the  watch  by  the  prosecutor,  the  prisoner 
represented  that  he  had  an  account  with  the  bankers  on  whom  .  the  check  was 
drawn;  that  he  had  a  right  to  draw  the  check  which  he  post-dated  for  his  own  con- 
venience ;  and  that  the  check  would  be  paid  on  the  day  on  which  it  was  dated ;  all 
which  was  false;  and  that  the  prisoner  bad  no  reasonable  ground  to  believe  that  the 
check  would  be  paid,  or  that  he  could  provide  funds  to  meet  it,  the  judges  held 
that  the  conviction  was  right.  E.  v.  Parker,  7  C.  &  P.  825 :  32  E.  C.  L.  R. ;  S,  C. 
2  Moo.  G.  C.  1.     See  2  Russ.  by  Grea.  '300  (n). 

The  prisoner  had  accepted  a  bill  drawn  upon  him  by  the  prosecutor  for  2638Z , 
which  he  owed  the  latter.  When  the  bill  became  due,  the  prosecutor  asked  the 
prisoner  if  he  was  prepared  to  pay  it,  and  the  prisoner  said  he  had  enough  all  but 
300^.,  and  that  he  expected  to  get  the  loan  of  that  from  a  friend.  The  prosecutor, 
who  was  not  any  longer  the  holder  of  the  bill,  expressed  his  willingness  to  advance 
the  300/.  himself,  and  ultimately  did  so ;  but  the  prisoner,  instead  of  taking  up  the 
bill,  applied  the  300A  to  bis  own  purposes,  and  suffered  the  bill  to  be  dishonored,  and 
the  prosecutor  eventually  had  to  pay  it.  Evidence  was  also  given,  that  at  the  time 
the  prisoner  obtained  the  money,  he  was  not  in  possession  of  funds  sufficient  to  make 
up  the  balance  between  the  2638/.  and  the  300/.,  but  was  in  insolvent  circumstances. 
For  the  prisoner  it  was  contended,  that  the  representation  was  not  a  false  pretence 
within  the  statute,  being  a  mere  misstatement,  or  at  the  worst  a  naked  lie,  and  R, 
V.  Codrington,  infra,  p.  452,  was  cited ;  and  secondly,  that  the  act  did  not  extend 
to  cases  where  the  prosecutor  had  only  lent,  not  parted  with  the  property  or  the 
goods  or  money.  Patteson,  J.,  said,  "The  words  of  this  act  are  very  general,  and  I 
do  hot  think  1  can  withdraw  the  case  from  the  jury.  If  they  are  satisfied  that  the 
prisoner  fraudulently  obtained  the  300/.  from  the  prosecutor  by  a  deliberate  false- 
hood, averring  that  he  had  all  the  funds  required  to  take  up  the  bill,  except  300/., 
when  in  fact  he  knew  that  he  had  not,  and  meaning  all  the  time  to  apply  the  300/. 
to  his  own  purposes,  and  not  to  take  up  the  bill,  it  appears  to  me  that  the  jury  ought 
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to  convict  the  prisoner.  In  R.  v.  Codrington,  it  does  not  appear  that  the  prisoner 
did  distinctly  allege  that  he  had  a  good  title  to  the  estate  which  he  was  selling.  As 
to  the  money  being  advanced  by  the  prosecutor  only  as  a  loan,  the  terms  of  the  act 
of  Parliament  euibraee  every  mode  of  obtaining  money  by  false  pretences,  by  loan  as 
well  as  by  transfer."  The  prisoner  was  acquitted.  R.  v.  Crossley,  2  Moo.  &  R.  17; 
2  Lew.  C.  C.  164. 

The  third  count  of  the  indictment  charged  the  defendant  with  having  falsely  pre- 
tended to  A.  C.  that  he  was  an  unmarried  man,  and  having  thereby  obtained  a  prom- 
ise of  marriage  from  the  said  A.  C. ;  that  she  refused  to  marry  the  defendant,  and 
that  he  falsely  pretended,  at  the  time  of  such  refusal,  that  he  was  an  unmarried  man, 
and  entitled  to  bring  an  action  against  her  for  the  breach  of  promise  of  marriage,  by 
which  means  he  obtained  froni  her  100^.  Whereas,  in  truth',  &c.,  he  was  not  an 
[*436]  unmarried  man,  and  not  entitled  to  *maintain  an  action  for  the  breach  of 
promise  of  marriage  against  her.  The  fact  that  the  prisoner  was  a  married  man  was 
proved ;  and  the  prosecutrix  stated  that  she,  being  a  single  woman,  and  possessed  of 
considerable  property,  the  prisoner  had  paid  his  addresses  to  her,  and  that  she  had 
consented  to  marry  him  ;  she  being  ignorant,  at  the  time,  that  he  was  already  mar- 
ried. She  further  stated  that,  after  promising  to  marry  the  prisoner,  she  changed 
her  mind,  and  wished  "  to  be  off"  the  match ;  that  she  intimated  as  much  to  the 
prisoner,  and  that  he,  thereupon,  threatened  her  with  an  action  at  law  for  breach  of 
promise  of  marriage,  and,  he  added,  that  by  means  of  such  proceedings  he  could  take 
half  her  fortune  from  her  ;  and  that  she,  believing  that  he  could  and  would  carry 
his  threat  into  effect,  and  in  order  to  induce  him  to  refrain  from  doing  so,  agreed  to 
pay,  and  did  pay  him  the  sum  of  money.  The  money  was  paid  and  received  on  a 
written  stipulation  (produced  at  the  trial)  that,  in  consideration  of  such  payment,  he 
(the  prisoner)  would  forego  proceedings  at  law  against  the  prosecutrix  for  the  prom- 
ise of  marriage  broken  by  her.  She  stated,  on  cross-examination,  that,  but  for  the 
prisoner's  threat  of  bringing  an  action  she  would  not  have  paid  the  money  ;  and  that 
she  was  induced  by  such  threat  to  pay  it;  and  she  added  that,  had  she  known  that 
the  prisoner  was  a  married  man  she  would  not  have  paid  the  money.  Lord  Denman, 
C.  J.,  allowed  the  case  to  proceed,  notwithstanding  an  objection  raised  to  the  suffi- 
ciency of  the  evidence.  At  the  close  of  the  case,  his  lordship  left  it  to  the  jury  to 
say,  whether  the  money  was,  in  fact,  obtained  by  the  false  pretence  that  the  prisoner 
was  single,  and  a  verdict  of  "  Guilty"  was  returned.  On  the  following  day  his  lord- 
ship intimated  that  he  had  conferred  with  Mr.  Justice  Maule,  and  that  they  were 
both  clearly  of  opinion  that  there  was  evidence  to  go  to  the  jury  that  the  money  was 
obtained  by  the  false  pretence  that  the  prisoner  was  a  single  man,  and  in  a  condition 
to  intermarry  with  the  prosecutrix;  and  that  Mr.  Justice  Maule  was  further  of  opin- 
ion that  there  was  also  evidence  of  the  money  having  been  obtained  by  the  false  pre- 
tence of  the  prisoner  that  he  was  entitled  to  maintain  an  action  for  breach  of  promise 
of  marriage ;  and  that  such  latter  false  pretence  was  a  sufficient  false  pretence  within 
the  statute.  R.  v.  Copeland,  C.  &  Mar.  516 :  41  E.  C.  L.  R. 

The  fourth  count  of  an  indictment  stated,  that  the  defendants  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to  G.  W.  F.,  that  a  phaeton,  mare,  and 
gelding,  which  the  defendants  offered  him  for  sale,  had  been  the  property  of  a  lady 
then  deceased,  and  were  then  the  property  of  her  sister,  and  were  not  the  property 
of  any  horse-dealer,  and  that  the  mare  and  gelding  were  then  respectively  quiet  to 
ride  and  drive.  Evidence  was  giv^n  that  the  bargain  had  been  made  by  G.  W.  F. 
in  consequence  of  his  belief  in  these  representations;  that  they  were  false;  and  that 
the  horses  were  vicious.     The  prisoner  was  convicted,  and  a  rule  having  been  ob- 
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tained  for  arresting  the  judgment  on  the  ground  that  the  indictment  was  insufficient, 
and  on  other  grounds;  as  to  this  point,  Lord  Dennian  said,  in  delivering  the  judg- 
ment of  the  court,  "A  general  question  seems  here  to  be  raised,  whether,  if  money 
be  obtained  through  the  medium  of  a  contract  between  the  defendant  and  the  party 
defrauded,  the  charge  of  false  pretences  can  be  maintained.  Questions  approaching 
this  have  been  raised  in  the  criminal  courts.  With  some  plausibility  the  thing  ob- 
tained through  the  false  pretence  may  be  said  to  be  the  *contract,  and  not  [*437] 
the  money  which  is  paid  in  fulfilment  of  it,  and  which  the  party  is  probably  by  its 
terms  liable  to  repay."  His  lordship  then  referred  to  a  case  of  R.  v.  Adarasom,  2 
Moo.  0.  C.  286,  and  concluded  thus,  "  We  think  that  in  this  case  the  two  ingredi- 
ents of  the  offence  of  obtaining  money  under  false  pretences  were  proved  by  the  evi- 
dence. The  pretences  were  false;  and  the  money  was  obtained  by  their  means. 
The  count  therefore  is  good."  R.  v.  Kenrick,  5  Q.  B.  49  :  48  B.  C.  L.  R.  The 
indictment  charged  that  the  prisoner  having  in  his  possession  divers  lbs.  weight  of 
cheese  of  little  value  and  of  inferior  quality,  and  contriving  and  intending  to  cause  it 
to  be  believed  that  the  said  cheese  was  of  good  flavor  and  of  excellent  quality,  and 
also  having  in  his  possession  divers  pieces  of  cheese  called  "  tasters''  of  good  flavor, 
taste  and  quality,  and  contriving  and  intending  to' cheat  one  W.  B.,  unlawfully  and 
knowingly,  did  falsely  pretend  to  the  said  W.  B.,  that  the  said  pieces  of  cheese  called 
"tasters,"  which  he  the  said  prisoner  then  and  there  delivered  to  the  said  W.  B., 
were  part  of  the  said  cheese  then  offered  for  sale.  It  was  proved  at  the  trial  that  the 
prisoner  kept  a  cheese  stall  at  ¥.,  and  sold  to  W.  B.  a  quantity  of  cheese  at  G^d.  per 
lb.  At  the  time  the  prisoner  offered  the  cheese  for  sale,  he  bored  two  of  them  with 
an  iron  scoop,  and  produced  a  piece  of  cheese  which  is  called  a  "  taster"  for  the 
prosecutor  to  taste,  and  the  prosecutor  did  so.  The  cheese,  however,  which  he  so 
tasted,  had  not  in  fact  been  extracted  from  the  cheese  from  which  it  was  pretended, 
but  was  a  taster  of  another  and  superior  kind  of  cheese,  which  the  prisoner  had 
privily  inserted  into  the  top  of  the  scoop.  The  prosecutor  would  not  have  bought 
the  cheese  unless  he  had  believed  that  the  taster  had  been  extracted  from  it.  The 
cheese  which  had  been  so  bought  was  delivered  to  the  prisoner,  and  he  retained  it. 
It  was  of  a  very  inferior  kind.  This  and  two  other  similar  cases  were  reserved  for 
the  opinion  of  the  judges,  and  they  held  the  convictions  right,  on  the  authority  of 
R.  V.  Kenrick,  supra.  R  v.  Abbott,  1  Den.  C.  C.  273. 

It  appeared  that  the  prisoner  was  the  secretary  of  an  Odd  Fellows'  Lodge,  whose 
duty  it  was  to  receive  money  for  the  members  at  lodge  hours,  but  not  at  other  times. 
The  prisoner  made  a  written  demand  on  J.  B.,  a  member,  in  the  following  form : 
"  I  hereby  give  you  notice,  that  you  owe  to  your  lodge  for  contributions,  &c.,  the  sum 
of  13s.  9d.,  due  on  the  20th  instant."  The  20th  of  November  was  the  ensuing  lodge- 
night.  Prisoner  brought  this  demand  himself  to  J.  B.,  who  said,  "  Do  I  owe  that 
amount,  13s.  9d  ?"  Prisoner  said,  "You  do."  J.  B.  said,  "It  is  not  very  long 
since  I  paid  a  sum  at  the  lodge  to  you."  Prisoner  said,  "  That  is  what' you  owe." 
J.  B.  paid  him.  The  real  sum  which  would  have  been  due  on  the  30th  of  Novem- 
ber from  J.  B.  was  2s.  2d.  The  prisoner  did  not  pay  over  to  the  treasurer  the  13s. 
9d.  received  from  J.  B.  It  further  appeared  that  W.  B.  was  a  member  of  the  lodge, 
and  that  on  the  18th  of  June  he  presented  himself  at  the  lodge,  it  being  a  lodge- 
night,  and  that  the  prisoner  told  him  he  could  not  be  admitted  till  he  was  clear.  W. 
B.  asked  what  was  due.  The  prisoner  said,  13s.  [>d.  W.  B.  gave  him  a  sovereign 
and  was  then  admitted.  The  prisoner  paid  over  to  the  treasurer  5s.  only,  which  was 
the  sum  really  due  for  W.  B.  The  prisoner  was  found  guilty  on  both  indictments, 
and  a  case  was  reserved  as  to  whether  there  was  in  either  a  false  pretence  within  the 
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meaning  of  the  statute.  In  the  argument  Lord  Campbell  said,  "  What  is  your  defi- 
[*438]  nition  of  a  false  pretence,  *which  would  exclude  this  case  ?  Do  you  mean 
that  it  must  be  a  representation  of  some  fact  the  truth  of  which  cannot  be  ascer- 
tained ?"  Alderson,  B. :  "  If  a  man  represents  as  an  existing  fact  that  which  is  not 
an  existing  fact,  and  so  gets  your  money,  that  is  a  false  pretence  :  for  instance,  that 
a  certain  church  had  been  built,  and  that  there  was  a  debt  still  due  for  the  building, 
when  there  was  no  debt  due,  that  would  be  a  false  pretence,  yet  the  matter'  might 
easily  be  inquired  into  and  ascertained.  Or  take  the  common  case  :  The  prisoner 
says,  '  I  am  sent  by  Mrs.  T.  for  a  pair  of  shoes.'  Is  not  that  a  false  pretence?  Yet 
inquiry  can  be  made,  and  after  the  thing  has  happened  usually  is  made  and  the  false- 
hood detected."  Lord  Campbell :  "  It  seems  that  the  legislature  meant  to  prevent 
such  gross  frauds  as  may  easily  be  perpetrated,  though  an  inquiry  might  easily  be 
made.  Suppose  a  tax-gatherer  demands  money  for  taxes  alleged  to  be  due  ;  you  in- 
quire and  find  that  the  persons  through  whom  you  usually  make  such  payments  have 
not  paid  it,  and  you  accordingly  pay  it,  though  in  reality  nothing  be  due,  would  not 
that  be  a  false  representation  '!"  Parke,  B.,  referred  to  2  Buss,  by  Grea.  289  (</), 
and  to  the  observations  of  Lord  Denman  in  K.  v.  Wickham,  10  Ad.  &.  El.  84  :  37 
E.  0.  L.  R. ;  and  said  that  Mr.  Greaves'  view  seemed  to  be  correct.  Erie,  J. :  "  It 
was  once  thought  that  the  law  was  only  for  the  protection  of  the  strong  and  prudent; 
that  notion  has  ceased  to  prevail."  Alderson,  B.  :  "  The  old  law  about  a  false  token 
was  a  much  more  stringent  rule.  Why  should  we  not  hold  that  a  mere  lie  about  an 
existing  fact,  told  for  a  fraudulent  purpose, should  be  a  false  pretence?"  Lord  Camp- 
bell:  "  If  a  tradesman,  knowing  that  a  customer  owes  him  nothing  whatever,  says 
that  he  owes  him  5/.,  and  gets  the  money,  I  think  he  comes  within  the  statute.  I 
entirely  agree  with  the  observations  of  Lord  Denman  in  R.  v.  Wickham,  and  think 
this  case  clearly  within  the  statute."  The  rest  of  the  court  concurred.  R.  v.  Woolley, 
1  Den.  C.  C.  559. 

Fraudulently  offering  a  "  flash-note"  in  payment,  under  a  false  pretence  that  it  is 
a  Bank  of  England  note,  is  within  the  statute.  R.  v.  Coulson ;  1  Den.  C.  C.  692;  S. 
C.  19  L.  J.  M.  C.  182. 

A  baker  contracted  with  the  guardians  of  the  poor  of  a  parish  to  deliver  to  the 
outdoor  poor,  as  the  guardians  should  direct,  loaves,  each  weighing  3i  lbs.,  at  Id.  a 
loaf.  The  course  of  business  was  for  the  relieving  oflficer  to  give  tickets  to  the  out- 
door poor,  upon  which  was  specified  the  number  of  loaves  they  were  to  receive. 
Upon  receiving  their  loaves,  the  poor  persons  gave  up  their  tickets  to  the  baker,  and 
he,  in  the  ensuing  week,  returned  them  to  the  relieving-oifioer  with  a  note  stating  the 
whole  number  sent.  He  was  then  credited  in  an  account  between  him  and  the 
guardians  accordingly,  and  the  account  was  paid  at  certain  specified  times.  The 
baker  knowingly  delivered  three  loaves  of  less  weight  than  3  J  lbs.,  but  charged  them 
to  the  guardians  as  of  full  weight ;  and  it  was  held  that  he  was  properly  convicted 
of  attempting  to  obtain  one  shilling,  the  value  of  the  difference  in  weight,  from  the 
guardians  by  false  pretences.  R.  v.  Eagleton,  1  Dear.  C.  C.  515  ;  S.  C.  25  L.  J.  M. 
C.  39.  In  this  case,  Parke,  B.,  in  delivering  the  judgment  of  the  court  said,  "It 
was  contended  for  the  prisoner  that  the  indictment  for  attempting  to  obtain  money 
by  false  pretences  could  not  be  supported,  because  the  offence  of  obtaining  money 
under  false  pretences  was  committed  only  when  that  money  was  obtained  wholly  with- 
out consideration,  and  the  offence  was  analogous  to  larceny,  of  which  the  prisoner 
£*439]  *might,  by  stat,  7  &  8  Geo.  4,  c.  29,  s.  53,  be  convicted  in  case  the  offence 
should  appear  on  the  trial  to  be  larceny.  There  are  many  cases,  no  doubt,  as  is  men- 
tioned in  that  section,  in  which  the  distinction  is  very  subtle  between  the  misde- 
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meaner  of  obtaining  money  under  false  pretences  and  larceny,  and  it  was  very  proper 
to  make  that  provision  in  the  statute ;  but  it  does  not  follow  that  all  the  cases  of  ob- 
taining money  by  false  pretences  are  of  that  description.     But  it  was  strongly  con- 
tended that  the  statute  against  obtaining  money  by  false  pretences  applied  to  no  cases 
where  there  was  some  bargain  or  consideration  for  giving  the  money,  and  so  some 
cause  for  the  giving  other  than  the  false  pretence ;  as  where  goods  were  sold  under 
a  false  representation  of  the  quality  or  value,  and  the  purchaser  had  the  commodity ; 
otherwise  the  range  of  indictable  offences  would  be  greatly  extended  and  breaches  of 
contract  made  the  ground  of  criminal  proceedings.     If  this  had  been  the  sale  of  bread 
to  the  prosecutors  with  a  false  representation  of  the  weight,  and  an  attempt  thereby  to 
receive  a  laraer  price  than  was  really  due,  we  should  have  had  to  decide  whether  an 
indictable  offence  had  been  thereby  committed,  and  should  have  had  to  consider  the 
case  of  R.  V    Kenriek,  supra,  and  also  that  of  R.  v.  Abbott,  supra,  decided  upon  the 
authority  of  R.  v.  Kenriek.     In  all  these  cases,  the  prosecutor  did  not  part  with  his 
money  merely  on  account  of  the  false   pretences,  but  principally  because  he  had  a 
consideration  for  it  in  the  property  vested  in  him  by  the  contract.     But  this  is  not 
the  case  of  the  sale  of  goods  by  a  false  pretence  of  their  weight,  it  is  an  attempt  to 
obtain  money  by  the  false  and  fraudulent  representation  of  an  antecedent  fact,  viz., 
that  a  greater  number  of  pounds  of  bread  had  been  delivered  than  had  been  actually 
delivered,  and  that  representation   made  with  a  view  of  obtaining  as  many  sums  of 
twopence  as  the  number  of  pounds  falsely  pretended  to  have  been  furnished  amount 
to.     In  this  respect  the  case  exactly  resembles  that  of  R.  v.  Witchell,  supra,  where 
the  prisoner  obtained   money  by  the  false  pretence  that  certain  workmen  had  earned 
more  than  they  really  had,  and  there  since  are  cases  of  similar  convictions  where  the 
prisoner  falsely  stated  the  quantity  of  work  which  he  had  done,  according  to  which 
he  was  to  be  paid  ;  we  therefore  think  that  the  indictment  would  be  maintainable  if 
the  money  had  been  paid." 

The  prisoner  represented  to  the  prosecutor  that  he  had  built  a  house  worth  300/. 
on  certain  land,  and  deposited  with  the  prosecutor  a  lease  of  the  land  as  a  security, 
and  entered  into  a  written  agreement  to  execute  a  mortgage  of  the  land;  whereas,  in 
fact,  the  house  was  built  on  land  adjoining,  which  had  already  been  mortgaged  by  the 
defendant.  By  these  false  statements,  the  prosecutor  was  induced  to  advance  the 
sum  of  80/.,  by  way  of  loan,  which  he  paid  to  the  prisoner.  It  was  held  by  all  the 
judges  that  the  prisoner  was  properly  convicted  of  obtaining  the  money  by  false  pre- 
tences. R.  V.  Burgon,  25  L.  J.  M.  C.  105. 

The  prisoner  called  at  a  pawnbroker's  shop  with  a  chain,  on  which  he  asked  for  an 
advance  of  ten  shillings.  The  pawnbroker  asked  if  the  chain  was  silver;  the  pris- 
oner replied  that  it  was.  The  pawnbroker  then  examined  the  chain,  and  tested  it 
with  an  acid,  which  the  chain  withstood.  The  pawnbroker  then  lent  the  prisoner  ten 
shillings  on  the  chain,  which  he  took  as  a  pledge.  He  paid  the  money,  relying  on 
his  own  examination  and  test,  and  without  placing  any  reliance  on  the  statement  of 
the  prisonet.  Evidence  was  admitted  *to  prove  that  the  prisoner,  a  few  days  r*440] 
afterwards,  offered  a  chain,  similar  in  appearance,  to  another  pawnbroker,  requesting 
him  to  advance  ten  shillings  upon  it.  Twenty-six  similar  chains  were  found  on  the 
person  of  the  prisoner  when  he  was  apprehended.  The  chains  were  worth  a  farthing 
an  ounce,  being  much  less  than  ten  shillings  each.  The  recorder  told  the  jury  that, 
though  they  could  not  convict  of  the  offence  charged  in  the  indictment,  they  might 
convict  of  an  attempt,  which  they  did.  The  judges,  upon  the  authority  of  R.  v. 
Abbott,  upheld  the  conviction :  Jervis,  C.  J.,  apparently  being  the  only  one  who  ap- 
proved of  the  decision.     Parke,  B.,  who  was  present  at  the  argument,  but  gave  no 
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judgment,  was  very  strong  against  the  conviction.    R.  v.  Roebuck,  25  L.  J.  M.  0. 
101. 

The  prisoner  having  agreed  with  the  prosecutrix  to  sell  and  deliver  a  load  of  coal 
at  a  certain  price  per  cwt.,  delivered  a  load  which  he  knew  to  be  only  14  cwt.,  but 
which  he  falsely  and  fraudulently  pretended  to  be  18  cwt.,  stating  that  it  had  been 
weighed  at  the  colliery;  and  he  produced  a  ticket  which  showed  the  weight  to  be  18 
cwt ,  and  which  ticket  he  said  he  had  made  out  himself  when  the  coal  was  weighed, 
and  he  thereupon  received  the  money  for  18  cwt.  It  was  held,  that  upon  this  evi- 
dence the  prisoner  was  properly  convicted  of  obtaining  the  money  of  the  prosecutrix 
by  false  pretences.  R.  v.  Sherwood,  Dear.  &  B.  C.  C.  251;  S.  C.  26  L.  J.  M.  C.  8. 
The  attention  of  the  court  was  drawn  to  R.  v.  Reed,  7  0  &  P.  848  :  32  E.  C.  L  R., 
a  precisely  similar  case,  in  which  the  twelve  judges  held  the  other  way;  but  it  was 
considered  that  that  case  was  already  overruled  by  R.  v.  Abbott,  R.  v.  Burgon,  and 
R.  V.  Roebuck,  supra. 

The  prisoner  fraudulently  pretended  that  a  genuine  1/.  Irish  bank  note  was  a  bl. 
note,  and  thereby  obtained  the  full  change  for  a  bl.  note.  It  was  held,  that  he  was 
properly  convicted  of  obtaining  money  by  false  pretences,  although  the  person  to 
whom  the  note  was  passed  could  read,  and  the  note,  upon  the  face  of  it,  afforded 
simple  means  of  detecting  the  fraud.  R.  v.  Jessop,  Dear.  &  B.  C.  G.  442;  S.  0.  27 
L.  J.  M.  C.  70;  see  abo  R.  v.  Woolley,  1  Den.  C.  C.'559,  ace 

The  prisoner  falsely  told  the  prosecutrix  that  she  kept  a  shop  at  N.,  and  promised 
the  prosecutrix  that  if  she  lent  her  half  a  sovereign,  she  should  go  home  with  her 
until  she  got  a  situation,  and  that  the  money  should  be  paid  as  soon  as  they  arrived 
home.  The  prosecutrix  lent  her  the  half  sovereign,  and  the  prisoner  immediately 
decamped.  The  jury  found  that  the  prosecutrix  parted  with  the  money  under  the 
belief  that  the  prisoner  kept  a  shop  at  N.,  and  that  she  (the  prosecutrix)  should  have 
the  money  when  they  arrived  home.  It  was  held,  that  the  prisoner  was  rightly  con- 
victed. R.  V.  Fry,  Dear.  &  B.  449;  S.  C.  27  L.  J.  M.  C.  68.  So,  when  the  prisoner 
pretended  that  he  had  bought  some  skins  and  had  paid  ten  shillings  on  them,  and 
wanted  4Z.  10s.  to  enable  him  to  fetch  them  away;  all  which  was  false,  but  the  prose- 
cutrix, believing  it  to  be  true,  lent  him  the  ten  shillings,  with  which  he  decamped ; 
this  was  held  to  bo  obtaining  money  by  false  pretences.  R.  v.  West,  27  L.  J.  M.  C. 
227. 

The  prisoner,  knowing  that  certain  money  was  due  from  a  society  to  two  persons, 
each  of  whom  was  known  as  J.  B.,  fraudulently  sent  a  boy  to  fetch  it.  The  boy  in- 
nocently went  as  directed,  and  obtained  the  money.  The  treasury  of  the  society 
[*441]  swore  that  he  should  not  *have  paid  the  money  if  he  had  not  believed  that 
the  boy  was  authorized  to  receive  it  by  the  persons  to  whom  it  was  due.  The  pris- 
oner received  the  money  from  the  boy  and  appropriated  it.  It  was  held  that  he  was 
rightly  convicted  of  obtaining  the  money  by  false  pretences.  R.  v.  Butcher,  1  Bell, 
C.  C.  6;  S.  C.  28  L.  J.  M.  C.  14. 

In  R.  v.  Goss,  29  L.  J.  M.  C.  86,  it  was  attempted  to  induce  the  Court  of  Crim- 
inal Appeal  to  reconsider  the  decision  in  R.  v.  Abbott,  supra,  the  facts  being  pre- 
cisely similar.  But  the  court  confirmed  that  decision,  and  held  that  the  prisoner 
was  rightly  convicted.  And  in  R.  v.  Ragg,  which  was  argued  at  the  same  time  as 
R.  V.  Goss,  and  which  was  similar  to  that  of  R.  v.  Sherwood,  supra,  they  also  upheld 
the  conviction.  The  case  of  R.  v.  Bryan,  infra,  p.  443,  was  relied  on  by  the  coun- 
sel for  the  prisoner,  but  Erie,  J.,  pointed  out  in  the  judgment  of  the  court  that  there 
the  false  representation  was  a  matter  of  undefined  opinion,  whereas  here  the  state- 
ment was  not  one  of  undefined  opinion  or  of  exaggerated  praise,  but  a  false  pretence 
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of  a  definite  fact,  about  which,  with  the  means  of  information  which  the  prisoner 
had,  there  could  be  no  mistake. 

What  cases  are  not  within  the  statute.]  In  11.  v.  Codrington,  1  C.  &  P.  661  :  11 
E.  C.  L.  R.,  the  indictment  stated  that  the  defendant,  by  falsely  pretending  to  the 
prosecutor  that  he  was  entitled  to  a  reversionary  interest  in  one-seventh  share  of  a 
sum  of  money  left  by  his  grandfather,  obtained  the  sum  of  291.  3s.  from  the  prose- 
cutor. It  was  proved  that  the  defendant  asked  the  prosecutor  to  purchase  the  seventh 
part  of  an  interest  in  some  money  to  which  he  would  be  entitled  on  the  death  of  a  re- 
lation, and  that  the  prosecutor  agreed  to  do  so;  and  an  assit;nment  was  accordingly 
prepared,  and  the  money  paid  by  the  prosecutor  to  the  defendant  A  previous  as- 
signment of  the  same  interest  by  the  defendant  to  a  person  named  Peek  was  then  put 
in.  After  argument,  Littledale,  J.,  held  that  this  was  not  an  indictable  offence. 
Compare  R.  v.  Burgon,  supra,  p.  439;  and  R.  v.  Crossley,  supra,  p.  435. 

The  indictment  stated  that  the  prisoner  falsely  pretended  to  A.  B.  that  he  was  a 
captain  in  the  East  India  Company's  service,  and  that  a  certain  promissory  note  which 
he  then  delivered  to  A.  B.,  was  a  valuable  security  for  211.;  by  means  of  which  false 
pretences  he  obtained  from  A.  B  8Z.  15s.  It  was  held  that,  as  it  did  not  appear  but 
that  the  note  was  the  prisoner's  own  note,  or  that  he  knew  it  to  be  worthless,  there 
was  no  sufficient  false  pretence  in  that  respect;  and  that,  as  the  two  pretences  were 
to  be  taken  together,  the  indictment  wa.s  bad;  and  the  judgment  given  upon  it  was 
reversed  in  error.  Wickham  v.  Reg.  10  Ad.  &  E.  34  :  37  E.  C.  L.  R. 

In  R.  V.  Johnston,  2  Moo.  C.  C.  255,  the  indictment  was  that  the  prisoner  pre- 
tended to  H.  G.  H.  that  he  intended  to  marry  her  on  the  8th  day  of  February,  and 
that  he  had  purchased  a  suit  of  clothes  for  the  wedding,  and  that  he  wanted  the  sum 
of  Al.  to  pay  for  the  same,  by  which  said  false  pretences  he  obtained  from  the  said 
H.  G.  H.  41.  with  intent  to  cheat  and  defraud  her  of  the  same.  To  support  this  in- 
dictment; it  was  proved  that  the  prisoner  paid  his  addresses  to  H.  G.  H.,  and  that 
the  banns  were  regularly  published  in  church  with  his  sanction.  That  after  the  pub- 
lication of  both  banns,  the  prisoner  met  the  said  H.  G.  H.  at  a  draper's  shop  by  ap- 
pointment, in  order  that  he  might  there  buy  a  suit  of  clothes  for  il,  and  asked  her 
for  *4:L  to  enable  him  to  pay  for  them.  That  she  accordingly  gave  him  4/.  [*412] 
for  that  purpose.  The  learned  judge  (Rolfe,  B.)  doubted  whether  the  pretence 
stated  was  one  on  which  a  conviction  could  take  place,  and  reserved  the  point.  The 
judges  held  the  conviction  wrong.  Though  the  evidence  in  this  case  to  support  the 
count  was  weakj^yet  it  certainly  seems  doubtful  whether  the  count  was  bad.  See  the 
case  of  R.  V.  Copeland,  supra. 

The  defendant  was  indicted  in  England  for  a  misdemeanor,  in  attempting  to  obtain 
moneys  from  h.  &  Co.  by  false  pretences.  The  defendant  had  a  circular  letter  of 
credit  for  210/.  from  D.  S.  &  Co.  of  New  York,  with  authority  to  draw  on  L.  &  Co. 
in  London  in  favor  of  any  of  the  correspondents  of  the  bank  for  such  portions  of  the 
210/.  as  he  .might  require.  The  defendant  came  to  England  and  drew  drafts  for  dif- 
ferent sums,  amounting  in  all  to  less  than  210/.,  and  then  carried  the  letter  to  St- 
Petersburg.  He  there  exhibited  it  to  W.  &  Co.,  one  of  the  aforesaid  correspondents, 
having  previously  altered  the  sum  from  210/.  to  5210/.,  and  then  drew  on  L.  &  Co. 
for,  and  obtained  large  amounts  far  exceeding  210^.  These  drafts  were  forwarded 
by  W.  &  Co.  to  Ij.  &  Co.,  who  refused  to  honor  them.  The  learned  judge  (Parke, 
B.)  asked  the  jury  whether,  although  the  prisoner's  immediate  object  was  to  cheat 
W.  &  Co.,  he  did  not  also  mean  that  they  or  their  correspondents,  or  the  indorsers 
from  them,  should  present  these  unauthorized  drafts,  and  obtain  payment  of  them 
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from  L.  &  Co.,  and  the  jury  found  that  he  did  so  intend.  The  case  was  reserved, 
and  the  court  held  that,  even  if  L.  &  Co.  had  paid  the  cheeks,  no  ofl'enee  would 
have  been  couimitted  by  the  prisoner  within  the  statute;  that  this  aot  was  complete 
at  St.  Petersburg,  and  for  what  took  place  afterwards  he  was  not  criminally  respon- 
sible. R.  V.  Garrett,  1  Dears.  C.  C.  232.  It  is  said  that  this  case  would  now  be 
met  by  the  24  &  25  Vict.  c.  96,  s.  89;  supra,  p.  432,  see  Greaves'  Crim.  Stat.  p. 
136. 

In  an  indictment  for  obtaining  money  by  false  pretences,  the  pretence  stated  in 
some  of  the  counts  was,  that  the  prisoner  unlawfully,  knowingly,  and  designedly,  did 
falsely  pretend  that  he,  having  executed  certain  work,  there  was  a  certain  sum  of 
money  due  and  owing  to  him  for  and  on  account  of  the  work,  by  means  of  which  said 
false  pretence  the  prisoner  did  then  unlawfully  obtain,  &c.,  with  intent  thereby  them 
to  defraud:  in  other  counts,  the  false  pretences  were  stated  to  be  that  the  prisoner 
did  falsely  pretend  that  the  money  was  due  and  owing.  It  was  proved  that  the  de- 
fendant worked  for  the  prosecutors  as  a  journeyman,  and  that  the  quantities  of  the 
work  done  by  him  for  them  during  each  week  were  entered  in  a  book  kept  exclu- 
sively for  that  purpose.  The  prices  for  the  work  so  entered  were  placed  in  a  column 
opposite  to  each  quantity  of  work,  and  were  added  up  on  behalf  of  the  prosecutors  at 
the  end  of  each  week.  The  weekly  totals  of  these  prices  were  entered  by  them  in 
this  account  book,  and  the  amount  of  those  totals  were  paid  by  them  to  the  defendant 
as  the  ascertained  sum  of  money  due  to  him  for  work  done  on  the  production  by  him 
of  the  book.  It  was  further  proved  that,  after  these  weekly  totals  had  been  entered 
as  above,  the  defendant  had  altered  them  into  larger  amounts,  and  then  had  procured 
payment  of  those  larger  amounts,  and  restored  the  figures  of  the  original  totals.  The 
defendant  was  found  guilty.  After  verdict  had  been  recorded,  it  was  objected  that 
the  indictment  did  not  disclose  any  false  pretence  within  the  meaning  of  the  statute. 
[*443]  Parke,  B. :  "  An  indictment  for  false  *pretences  must  disclose  a  false  pre- 
tence of  an  existing  fact.  In  this  case  there  is  merely  a  fraudulent  claim  in  respect 
of  a  quantum  meruit  of  the  prisoner's  work  and  labor;  and  the  indictment  would  be 
supported  by  evidence  that  the  prisoner  made  a  false  estimate  of  the  value  of  his 
work.  I  do  not  think  that  is  an  indictable  offence.  The  short  ground  of  my  judg- 
ment is,  that  the  indictment  contains  no  false  statements  of  an  existing  fact.  The 
decision  in  R.  v.  Woolley  (^snpra),  went  wholly  on  the  facts,  and  the  form  of  the  in- 
dictment was  not  considered  by  the  court.  In  this  case  the  false  pretence  consists  of 
nothing  more  than  what  might  be  mere  matter  of  opinion,  and  it  would  be  frightful 
if  every  person  who  made  an  overcharge  should  be  liable  to  a  criminal  prosecution." 
Wightman,  J.,  Crompton,  J  ,  and  Crowder,  J.,  all  thought  that  the  indictment  was 
defective,  as  there  was  no  statement  of  a  false  pretence  of  an  existing  fact,  and  that 
the  allegations  might  be  proved  by  evidence  of  a  wrongful  overcharge.  R.  v.  Gates, 
Dears.  C.  C.  4.59. 

The  prisoner  induced  a  pawnbroker  to  advance  him  money  on  some  spoons  which 
he  represented  as  silver-plated  spoons,  which  had  as  much  silver  on  them  as  "Elk- 
ington's  A."  (a  known  class  of  plated  spoon),  and  that  the  foundations  were  of  the 
best  material.  The  spoons  were  plated  with  silver,  but  were  to  the  prisoner's  knowl- 
edge of  very  inferior  quality,  and  not  worth  the  money  advanced  on  them.  It  was 
held  by  the  court  ((Ussenfieiite  Willes,  J.,  and  dubitante  Brauiwell,  J.),  that  this 
was  not  an  indictable  offence.  R.  v.  Bryan,  Dear.  &  B.  C.  C.  265;  S.  C.  26  L.  J. 
M.  C.  84.     See  R.  v.  Roebuck,  mpra,  p.  440. 

As  was  pointed  out  by  Erie,  C.  J.,  in  R.  v.  Goss,  supra,  the  judgment  of  Willes, 
J.  (which  is  very  ehiborate,  and  appears  to  be  that  also  of  Jervis,  C.  J.),  proceeded 
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not  so  much  on  a  different  view  of  the  law,  but  on  a  different  way  of  viewing  the 
facts.  And  the  following  remarks  of  Willes,  J.,  have  been  frequently  alluded  to  as 
particularly  lucid  and  applicable  to  cases  of  this  kind.  He  says,  "If  the  matter  was 
a  simple  commendation  of  the  goods  without  any  specific  falsehood  as  to  what  they 
were  :  if  it  was  entirely  a  case  of  one  person  dealing  with  another  in  the  way  of  busi- 
ness, who  might  expect  to  pay  the  price  of  the  articles  which  were  offered  for  the 
purpose  of  pledge  or  sale,  and  knew  what  they  were,  I  apprehend  it  would  easily 
have  been  disposed  of  by  the  jury,  who  were  to  pass  an  opinion  upon  the  subject, 
acting  as  persons  of  common  sense  and  knowledge  of  the  world,  and  abstaining  from 
coming  to  any  conclusion  as  that  praise  of  that  kind  should  have  the  effect  of  making 
the  party  resorting  to  it,  guilty  of  obtaining  money  by  a  false  pretence.  I  say  noth- 
ing on  the  effect  of  a  simple  exaggeration  except  that  it  appears  to  me  that  it  would 
be  a  question  for  the  jury,  in  each  case,  whether  the  matter  was  such  ordinary  praise 
of  the  goods  (dolus  bonus)  as  that  a  person  ought  not  to  be  taken  in  by  it,  or  whether 
it  was  a  representation  of  a  specific  fact  material  to  the  contract,  and  intended  to  de- 
fraud, and  did  defraud,  and  by  which  the  money  in  question  was  obtained 

It  is  said  that  the  effect  of  establishing  a  rule,  such  as  that  for  which  I  contend, 
would  be  to  interfere  with  trade ;  no  doubt  it  would,  and  I  think  it  ought  to  pre- 
vent trade  being  carried  on  in  the  way  in  which  it  is  said  to  be  carried  on 

I  am  far  from  wi.shing  to  interfere  with  the  rule  as  to  simple  commendation  or  praise 
of  the  articles  which  are  sold,  on  the  one  hand,  or  to  fair  cheapening  on  the  other; 
those  are  things  persons  may  *expect  to  meet  with  in  the  ordinary  and  usual  [*444] 
course  of  trade  ;  but  I  cannot  help  thinking  that  people  ought  to  be  protected  from 
any  such  acts,  as  those  I  have  referred  to,  being  resorted  to  for  the  purpose  and  with 
intent  to  cheat  and  defraud  purchasers  of  their  money,  and  tradesmen  of  their  goods. 
If  the  result  of  it  would  be  to  multiply  prosecutions,  that  must  be  because  we  live 
in  an  age  in  which  fraud  is  multiplied  to  a  very  great  extent,  and  amongst  others  in 
this  form,  I  agree  in  what  the  late  C.  J.  Jervis  said,  as  peculiarly  applicable  to  such 
a  supposed  state,  though  I  hope  not  to  ordinary  trade,  that  if  there  be  such  a  com- 
merce as  requires  to  be  protected  by  the  statute  being  limited  in  the  mode  proposed, 
it  ought  to  be  made  honest  and  conform  to  the  law,  and  not  the  law  bent  to  the  pur- 
pose of  allowing  fraudulent  commerce  to  go  on." 

Proof  of  the  false  pretences  being  made.'\  That  the  false  pretences  were  made 
must  be  proved  as  laid.  Where  in  the  averment  of  the  pretence  it  was  stated  "  that 
the  defendant  pretended  that  he  had  paid  a  certain  sum  into  the  Bank  of  England," 
and  the  witness  stated  that  the  words  used  were  "  the  money  has  been  paid  at  the 
bank."  Lord  Ellenborough  said,  "  In  an  indictment  for  obtaining  money  by  false 
pretences,  the  pretences  must  be  distinctly  set  out,  and  at  the  trial  they  must  be 
proved  as  laid.  An  assertion  that  money  has  been  paid  into  the  bank,  is  very  differ- 
ent from  an  assertion  that  it  had  been  paid  into  the  bank  by  a  particular  individual. 
The  defendant  must  be  acquitted."  R.  v.  Plestow,  1  Camb.  494.  There  the  asser- 
tion that  an  individual  had  paid  the  money  was  not  proved.  See  per  Maule,  J.,  in 
K.  V.  Hewgill,  1  Dears.  C.  C.  R.  322.  But  where  the  indictment  charged,  that  the 
defendant  having  in  his  custody  a  certain  parcel  to  be  delivered,  &c.,  for  which  he 
was  to  charge  6s.,  delivered  a  ticket  for  the  sum  of  9s.  \Qd.  by  means,  &c.,  and  it 
appeared  in  evidence  that  the  parcel  mentioned  in  the  indiotinpnt  was  a  basket  of 
fish,  it  was  objected  that  this  was  a  variance,  but  Lord  Ellenborough  overruled  the 
objection,  saying  that  a  basket  answered  the  general  description  of  a  parcel  well 
enough,  but  that  if  the  indictment  had  been  on  the  39  Geo.  3,  c.  58  (which  enacts, 
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that  if  any  porter,  or  other  person  employed  in  the  porterage  or  delivery  of  boxes, 
basJcets,  packages,  pari-e/s,  trusses,  game,  or  other  things,  shall  take  any  greater  sum, 
&c.)  it  would  have  been  a  fatal  variance.  K.  v.  Douglas,  1  Camp.  212. 

It  is  sufficient  if  the  actual  substantial  pretence,  which  was  the  main  inducement 
to  the  prosecutor  to  part  with  his  money,  be  alleged  and  proved ;  although  it  may  be 
shown  by  evidence,  that  other  matters,  not  laid  in  the  indictment,  operated  in  some 
measure  upon  the  mind  of  the  prosecutor,  as  an  inducement  to  him  to  part  with  his 
money.  R.  v.  Hewgill,  1  Dears.  C.  C.  R.  315.  But  the  rule  that  it  is  sufficient  to 
prove  any  part  of  tiie  pretences  laid,  if  the  property  were  obtained  thereby,  must  be 
confined  to  those  cases  where  such  part  is  a  separate  and  independent  pretence;  for 
if  false  pretences  are  so  connected  together  upon  the  record  that  one  cannot  be  sepa- 
rated from  the  other,  and  the  statement  of  one  of  those  pretences  is  insufficient  in 
point  of  law,  no  judgment  can  be  given  on  the  other  pretence.  2  Russ.  by  Grea. 
310,  citing  R.  v  Wickham,  10  Ad.  &  E.  34 :  87  E.  C.  L.  R  ,  ante,  p.  441. 

Parol  evidence  is  admissible  of  the  false  pretences  laid  in  the  indictment,  though 
[*445]  a  deed  between  the  parties,  stating  different  *con.siderations  for  parting  with 
the  money,  be  also  put  in  evidence  for  the  prosecution,  such  deed  having  been  made 
for  the  purpose  of  the  fraud.  R.  v.  Adamson,  2  Moo.  C.  C.  286.  The  prisoner  was 
indicted  for  falsely  pretending  that  his  wife  was  dead,  with  intent  to  defraud  a  benefit 
society.  The  stewards  required  a  certificate  of  her  death,  and  the  prisoner  produced 
to  them  a  false  one.  It  was  held,  that  the  real  false  pretence  was  that  of  the  wife's 
death,  and  not  the  feigned  certificate  of  it,  which  latter  was  the  only  evidence  of  the 
actual  false  pretence.  R.  v.  Dent.  1  C  &  K.  249  :  47  E.  C.  L.  R.  Where  the  false 
pretences  are  contained  in  a  letter,  and  such  letter  has  been  lost,  the  prisoner,  after 
proof  of  the  loss,  may  be  convicted  on  parol  evidence  of  its  contents.  R.  v.  Chad- 
wick,  6  C.  &  P.  181 :  25  E.  C.  L.  R. 

The  prisoner  was  indicted  for  obtaining  a  filly,  by  the  false  pretence  that  he  was  a 
gentleman's  servant,  and  had  lived  at  Brecon,  and  had  bought  twenty  horses  in  Bre- 
con fair.  It  appeared  that  the  prisoner  bought  the  filly  of  the  prosecutor,  and  made 
him  this  statement,  which  was  false,  and  also  told  him  that  he  would  come  down  to 
the  Cross  Keys  and  pay  him.  The  prosecutor  stated  that  he  parted  with  his  filly  be- 
cause he  believed  that  the  prisoner  would  come  to  the  Cross  Keys  and  pay  him,  and 
not  because  he  believed  that  the  prisoner  was  a  gentleman's  servant,  &c.  It  was  held 
by  Coleridge,  J.,  that  the  prisoner  must  be  acquitted.  R.  v.  Dale,  7  C.  &  P.  351 :  32 
E.  C.  L.  R. ;  see  also  R.  v.  Smith,  2  Russ.  by  Grea.  312. 

A.  was  indicted  for  a  misdemeanor  in  unlawfully  attempting,  by  false  pretences 
made  to  "  B.  and  others,"  to  obtain  goods,  the  property  of  the  said  B.  and  others, 
with  intent  thereby  to  cheat  the  said  B.  arid  others  of  the  same.  It  was  proved  that 
B.  was  one  of  a  firm,  and  that  the  pretences  were  made  to  B.  alone,  though  with  in- 
tent to  defraud  the  firm.  On  a  case  reserved,  Jervis,  C.  J.,  said,  in  delivering  his 
judgment,  "  I  am  of  opinion  that  the  conviction  was  right.  The  averment  of  the 
pretences  may  be  viewed  in  three  ways:  The  words  '  Baggallay  and  others'  may 
either  mean  'B.  and  the  rest  of  the  firm,'  in  which  case  we  should  have  to  consider 
whether  a  pretence  made  to  one  partner  alone  may  be  laid  as  made  to  the  whole  firm; 
or  they  may  mean  'B.  and  other  persons'  not  belonging  to  the  firm,  in  which  case, 
I  think,  proof  of  a  pretence  to  B,  alone  would  be  sufficient;  or,  which  is,  I  think, 
the  correct  view,  the  words  'and  others'  may  be  rejected  as  surplusage,  and  the  ob- 
jection of  variance  thereby  removed."  Patteson,  J.,  concurred  in  the  latter  view. 
Cresswell,  J.,  concurred.  Erie,  J  :  "  I  think  that  the  allegation  of  a  pretence  to 
Baggallay  and  others  only  admitted  proof  of  a  pretence  to  B.  alone ;  it  would  pe^ 
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haps  Lave  been  different  if  the  pretence  had  been  laid  as  made  to  two  persons,  A. 
and  B.  by  name;  proof  of  a  distinct  several  pretence  to  each  must  then  have  been 
regarded."  Martin,  B. :  "I  think  that  the  pretence  as  laid  means  a  pretence  to  the 
firm,  and  was  correctly  proved."  R.  v.  Kealey,  2  Den.  C.  C.  69;  S.  C.  20  L.  J.  M. 
C.  57. 

Proof  that  the  "property  was  ohtainecl  hy  means  alleged.']  In  R.  v.  Ady,  7  C.  & 
P.  140,  for  the  defence  an  endeavor  was  made  to  show  that  the  prosecutor  and  his 
friend  went  to  the  defendant,  well  knowing  who  he  was,  for  the  purpose  of  making 
evidence  to  support  the  case  against  him,  and  that  they  parted  with  their  money  with 
a  full  ^knowledge  that  the  pretence  was  false.  Patteson,  J.,  is  reported  to  [*446] 
have  said,  if  the  defendant  did  obtain  the  money  by  false  pretences,  and  knew  them 
to  be  false  at  the  time,  it  does  not  signify  whether  they  intended  to  entrap  him  or 
not.  But  according  to  the  subsequent  cases  the  defence  set  up  would,  if  proved,  have 
been  good.  Thus,  in  R.  v.  Mills,  Dears.  &  B.  CO.  205 ;  S.  C.  26  L.  J.  M.  0.  79, 
the  prisoner  was  convicted  on  an  indictment  which  alleged  that  the  money  was  ob- 
tained by  the  prisoner  by  a  false  pretence  that  he  had  cut  sixty-three  fans  of  chaff, 
when  in  fact  he  had  only  cut  forty-five  fans,  for  which  he  demanded  10s.  6'/.,  being 
at  the  rate  of  2d.  a  fan.  The  prosecutor  had  seen  the  prisoner  remove  eighteen  fans 
of  chaff  from  a  heap  for  which  he  was  not  entitled  to  be  paid,  and  place  them  with 
that  for  which  he  was  entitled  to  be  paid ;  and  notwithstanding  that  the  prisoner's 
fraud  was  thus  exposed,  paid  him  the  amount  which  he  demanded.  It  was  held,  that  the 
conviction  was  wrong,  as  the  money  was  not  obtained  by  means  of  the  false  pretence. 

The  prisoner,  by  falsely  pretending  and  representing  himself  to  be  a  naval  officer, 
induced  the  prosecutrix  to  enter  into  a  contract  to  lodge  and  board  him  at  a  guinea 
a  week.  Under  this  contract  he  was  lodged  and  supplied  by  her  with  meat  and  drink 
for  more  than  a  week.  Held,  that  the  supply  of  the  articles  of  food  was  too  remotely 
the  result  of  the  false  pretence  to  support  a  conviction  for  obtaining  them  by  the  false 
pretence.  R.  v.  Gardner,  25  L.  J.  M.  C.  100.(1) 

Proof  of  the  falsity  of  the  pretence.']  This  must  be  clearly  proved.  The  pris- 
oner bought  from  the  prosecutor  a  horse  for  Vil.  and  tendered  him  in  payment  notes 
to  that  amount  on  the  Oundle  bank.  On  the  prosecutor  objecting  to  receive  these 
notes,  the  prisoner  assured  him  they  were  good  notes,  and  upon  this  assurance  the 
prosecutor  parted  with  the  horse.  The  prisoner  was  indicted  for  obtaining  the  horse 
on  false  pretences,  viz  ,  by  delivering  to  the  prosecutor  certain  papers  purporting  to 
be  promissory  notes,  well  knowing  them  to  be  of  no  value,  &c.  It  appeared  in  evi- 
dence, that  these  notes  had  never  been  presented  by  the  prosecutor  at  Oundle.  or  at 
Sir  J.  Esdaile's  in  London,  where  they  were  made  payable.  A  witness  stated,  that 
he  recollected  Rickett's  bank  at  Oundle  stopping  payment  seven  years  before,  but 
added  that  he  knew  nothing  but  what  he  saw  in  the  papers  or  heard  from  the  people 
who  had  bills  there.  The  notes  appeared  to  have  been  exhibited  under  a  commission 
of  bankruptcy  against  the  Oundle  bank.  The  words  importing  the  memorandum  of 
exhibit  had  been  attempted  to  be  obliterated,  but  the  names  of  the  commissioners  re- 
mained on  each  of  them.    The  jury  found  the  prisoner  guilty,  and  said  they  were  of 

(1)  People  V.  Haynes,  U  Wend.  557.  The  pretences  proved  false  need  not  be  the  only  induce- 
ment to  the  credit  or  delivery.  It  is  enough,  if  without  them  the  credit  would  not  have  been  given 
or  the  delivery  made.  Ibid. 

Where  an  indictment  for  cheating  by  false  pretence?  alleges  that  the  goods  were  obtained  by  sev- 
eral specified  false  pretences,  it  is  not  necessary  to  prove  the  whole  of  the  pretences  charged  ,■  but 
proof  of  part  thereof,  and  that  the  goods  were  obtained  thereby,  is  sufficient.  State  v.  Mills,  17 
Maine,  211. 
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opinion  that  when  the  prisoner  obtained  the  horse  he  well  knew  that  the  notes  were 
of  no  value,  and  that  it  was  his  intention  to  cheat  the  prosecutor.  On  a  case  re- 
served, the  judges  held  the  conviction  wrona:,  and  that  the  evidence  was  defective  in 
not  sufficiently  provincj  that  the  notes  were  bad.  No  opinion  was  given  whether  this 
would  have  been  an  indictable  fraud,  if  the  evidence  had  been  sufficient.  R.  v.  Flint, 
Russ  &  Ry.  460.  The  defendant  was  indicted  for  obtaining  money  by  falsely  pre- 
tending that  a  note  purporting  to  be  the  promissory  note  of  Coleman,  Smith  & 
Morris,  was  a  good  and  available  note  of  C,  8.  &  M.,  whereas  it  was  not  a  good  and 
available  note.  The  defendant  gave  the  note  to  the  prosecutor  in  payment  for  meat. 
[*447]  A  witness  *proved  that  he  had  told  the  defendant  that  the  Leominster  bank 
(from  which  the  note  issued)  hud  stopped  payment.  It  was  also  proved  that  the  bank 
was  shut  up,  and  that  Coleman  and  Morris  had  become  bankrupts;  but  it  appeared 
that  Smith,  the  third  partner,  had  not  become  bankrupt.  Gaselee,  J.,  said,  that  upon 
this  evidence  the  prisoner  must  be  acquitted,  because,  as  it  appeared  that  the  note 
might  ultimately  be  paid,  it  could  not  be  said  that  the  defendant  was  guilty  of  a 
fraud  in  passing  it  away.  R.  v.  Spencer,  3  C.  &  P.  420:  14  E.  C.  L.  R.;  R.  v.  Clark, 
2  Dick   Q  S.,  by  Talfourd,  315;  R.  v.  Evans,  29  L.  J.  M.  C.  20,  ace. 

The  question  of  proof  was  a  good  deal  discussed  in  R.  v.  Copeland,  supra,  p.  447 ; 
where  it  was  held  that  the  fact  of  the  prisoner  paying  his  addresses  was  sufficient 
evidence  for  the  jury  on  which  they  might  find  the  first  pretence  that  the  prisoner 
was  a  single  man,  and  in  a  condition  to  marry  ;  and  that  this,  coupled  with  the  fact 
that  he  was  at  the  time  married  to  another  woman,  was  sufficient  evidence  on  which 
to  find  the  falseness  of  the  other  pretence,  that  he  was  entitled  to  maintain  his  action 
for  breach  of  promise  of  marriage.  An  indictment  for  false  pretences  alleged  that 
the  prisoner  obtained  goods  by  falsely  pretending  that  a  person  who  lived  in  a  large 
house  down  the  street,  and  had  a  daughter  married,  had  asked  him  to  procure  the 
goods.  No  person  was  named  in  the  indictment,  or  appears  to  have  been  named  by 
the  prisoner  as  being  the  lady  in  question.  A  lady  was  called  who  answered  the 
description  given  by  the  prisoner,  and  denied  that  she  had  ever  asked  the  prisoner 
to  procure  any  goods.  The  prisoner  was  convicted,  and  on  a  case  reserved  as  to 
whether  the  false  pretence  was  sufficiently  negatived  by  the  evidence,  the  court 
affirmed  the  conviction.  R.  v.  Burnsides,  30  L.  J,  M.  C.  42.  The  court  probably 
thought  that  the  jury  must  have  been  satisfied  that  the  lady  called  was  from  local 
circumstances  sufficiently  identified  with  the  person  alluded  to  by  the  prisoner. 

Euidence  confined  to  the  issue.'\  The  general  rule  is  applicable  that  the  evidence 
must  be  confined  to  the  issue  :  see  p.  86.  But  sometimes  a  fraud  is  constructed  out 
of  a  long  series  of  transactions.  If  that  is  the  case,  then  all  may  be  given  in 
evidence  upon  their  connection  being  shown.  Thus  in  R.  v.  Welman,  Dears.  C.  C. 
188;  S.  C.  22  L.  J.  M.  C.  118,  the  evidence  showed  that  the  prisoner,  in  July, 
1850,  called  upon  the  prosecutrix  and  made  false  representations  relative  to  abenefit 
club,  but  failed  on  this  occasion  to  obtain  any  money.  In  August  of  the  same  year 
the  prisoner  again  called  relative  to  the  club,  and  referred  to  the  previous  conversa- 
tion. It  was  held,  on  a  case  reserved,  that  it  was  for  the  jury  to  say  whether  those 
conversations  were  so  connected  as  to  form  one  continuing  representation  ;  and  that 
if  so,  they  might  connect  them. 

In  R.  V.  Roebuck,  supra,  p.  440.  the  prisoner  was  indicted  for  obtaining  money 
from  a  pawnbroker  by  falsely  pretending  that  a  chain  was  silver.  The  chain  was  of  a 
very  inferior  metal,  and  evidence  was  admitted,  apparently  without  objection,  that 
twenty-six  chains  were  found  on  the  prisoner,  and   that  these  were  of  similar  ma- 
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terials.  Evidence  was  also  admitted  that  the  defendant,  a  few  days  after  the  occasion 
in  question,  offered  a  similar  chain  to  another  pawnbroker,  under  similar  circum- 
stances. This  was  objected  to,  and  the  point,  with  other  points,  reserved.  There 
is  no  trace  of  any  discussion  on  this  point,  or  any  allusion  to  it  in  the  judgment  of 
the  *court,  in  any  of  the  reports;  but  the  conviction  was  affirmed.  The  de-  [*448] 
fendant  did  not  appear  by  counsel.  In  K.  v.  Holt,  30  Ij  J.  M.  C.  10,  the  defend- 
ant obtained  money  by  falsely  representing  to  a  creditor  of  his  employer  that 
he  was  authorized  to  receive  payment  of  the  debt.  Evidence  that  the  prisoner  had 
obtained  money  from  another  creditor  of  his  employer  by  a  similar  representation  was 
admitted.  But  the  Court  of  Criminal  Appeal  quashed  the  conviction,  saying  that 
the  evidence  was  inadmissible.  In  this  ease  no  counsel  appeared  on  either  side,  and 
no  reasons  are  given  in  the  judgment.  ^The  latter  case,  however,  seems  to  overrule 
the  inference  which  might  be  drawn  from  R.  v.  Eoebuck ;  even  supposing  that,  had 
that  case  stood  alone,  it  was  sufficiently  decisive  to  overrule  the  previous  law,  with 
which  it  is  so  far  inconsistent. 

Proof  of  intent  to  cheat  or  defrawl-l  It  must  appear  that  the  defendant  obtained 
the  money,  &c.,  with  intent  to  cheat  or  defraud  some  person  of  the  same.  Thus, 
where  in  an  indictment  for  obtaining  money  under  false  pretences,  the  allegation  of 
the  obtaining  the  money  did  not  state  that  it  was  with  intent,  &c.,  the  judges,  on  the 
point  being  reserved  for  their  consideration,  were  of  opinion  that  the  indictment 
was  bad.  R.  v.  Rushworth,  Euss.  &  Ry.   317;  1   Stark.   396:  2  B.  C.  L.  R.  (1) 

The  primary  intent  must  be  to  cheat  and  defraud.  Thus,  where  the  prisoner  was 
indicted  for  having  procured  from  the  overseer  of  a  parish,  from  which  he  received 
parochial  relief,  a  pair  of  shoes,  by  falsely  pretending  that  he  could  not  go  to  work 
because  he  had  no  shoes,  when  he  had  really  a  sufficient  pair  of  .shoes;  and  it  ap- 
peared in  evidence,  that  on  the  overseer  bidding  him  go  to  work,  he  said  he  cou'd 
not,  because  he  had  no  shoes,  upon  which  the  overseer  supplied  him  with  a  pair  of 
shoes,  whereas  the  prisoner  had  a  pair  before  ;  the  prisoner  being  convicted,  the  case 
was  considered  by  the  judges,  who  held  that  it  was  not  within  the  act  (30  Geo.  3,  c. 
24),  the  statement  made  by  the  prisoner  being  rather  a  false  excuse  for  not  working 
than  a  false  pretence  to  obtain  goods-  R.  v.  Wakeling,  Russ  &  Ry.  504.     A.   owed 

B.  a  debt,  of  which  B.  could  not  obtain  payment.  C.,  a  servant  of  B.,  went  to  A.'s 
wife,  and  got  two  sacks  of  malt  from  her,  saying  that  B.  had  bought  them  of  A., 
which  be  knew  to  be  false,  and  took  the  malt  to  his  master,  in  order  to  enable  him 
to  pay  himself;  it  was  held  by  Coleridge,  J.,  that  if  C.  did  not  intend  to  defraud 
A.,  but  only  to  put  it  in  his  master's  power  to  compel  A.  to  pay  him  a  just  debt,  he 
could  not  be  'convicted  of  obtaining  the  malt  by  false  pretences.  R.  v.  Williams, 
7  C.  &  P.  354  :  32  E.  C.  L.  R.  A  defendant  was  charged  in  the  first  count  of  an 
indictment  with  having  falsely  pretended  that  he  was  Mr.  H.,  who  had  cured  Mrs. 

C.  at  the  Oxford  Infirmary,  and  thereby  obtained  one  sovereign  with  intent  to  defraud 
G.  P.  "  of  the  same."  The  second  count  laid  the  intent  to  be  to  defraud  G.  P.  "  of  the 
sum  of  5s.,  parcel  of  the  value  of  the  said  last-mentioned  piece  of  current  gold  coin." 
It  was  proved  that  the  defendant  made  the  pretence,  and  thereby  induced  the  prose- 
cutor to  buy,  at  the  price  of  5s.,  a  bottle  containing  something  which  he  said  would 
cure  the  eye  of  the  prosecutor's  child.  The  prosecutor  gave  him  a  sovereign,  and 
received  15s.  in  change.     It  was  further  proved  that  the  defendant  was  not   Mr.  H. 

(1)  A  false  representation  tending  merely  to  induce  one  to  pay  a  debt  previnu.=!ly  due  from  bim,  is 
not  within  the  statute  ag.iinst  obtaining  property  by  false  pretences,  though  payment  be  thereby  ob- 
itained.     The  People  v.  Thomas,  3  Hill,  169. 
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It  was  held  that  this  was  a  false  pretence  within  tlie  act,  and  that  the  intent  was 
properly  laid  in  the  second  count.  R.  v.  Bloomfield,  Carr.  &  M.  537  :  41  B  C.  L.  R. 
[*449]  But  see  *the  note  to  R.  v.  Leonard,  1  Den.  C.  C.  R.  306,  where  it  is  sug- 
gested that  the  second  count  in  R.  v.  Bloomfield  was  bad,  as  averring  an  obtaining 
of  one  thing  with  intent  to  cheat  of  another.  In  R.  v.  Leonard  the  first  count  of  the 
indictment  charged  the  prisoner  with  obtaining  from  the  prosecutor  an  order  for  the 
payment  of  141.  Is.  2d.  by  false  pretences  with  intent  to  defraud  him  of  the  same: 
the  evidence  as  to  this  count  was  that  the  prisoner  only  intended  to  defraud  the  prose- 
cutor of  7s.,  as  the  rest  of  the  money  was  really  due  :  it  was  held  that  the  first  count 
was  proved.  The  second  count  was  similar  to  the  second  count  in  R.  v.  Bloomfield, 
and  the  court  recommended  the  recorder,  who  had  reserved  the  case,  to  pass  a  sepa- 
rate sentence  upon  it. 

Now  by  sect.  8  of  the  14  &  15  Vict.  c.  96,  s.  88,  supra,  p.  431,  it  is  sufficient  to 
allege  in  the  indictment,  "  that  the  defendant  did  the  act  with  intent  to  defraud, 
without  alleging  the  intent  of  the  defendant  to  be  to  defraud  any  particular  person." 
And  by  the  same  section  it  is  not  necessary  "  to  prove  an  intent  on  the  part  of  the 
defendant  to  defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the 
defendant  did  the  act  charged  with  intent  to  defraud." 

Proof  of  the  ohtaininij  some  chattel,  money,  or  valuable  security.]  In  order  to 
render  it  an  offence  within  the  statute,  the  property  obtained  must  come  within  the 
description  of  "  chattel,  money,  or  valuable  security."  An  unstamped  order  for  the 
payment  of  money,  which  ought  to  be  stamped  under  55  Geo.  3,  c.  184,  is  not  a 
valuable  security  within  the  statute.  R.  v.  Yates,  1  Moudy,  C.  C.  170.  But  see  R. 
V.  Watts,  infra,  tit.  Larceny,  and  the  24  &  25  Vict.  o.  96,  s.  1. 

G.,  a  secretary  to  a  burial  society,  was  indicted  for  falsely  pretending  that  a  death 
had  occurred,  and  so  obtaining  from  the  president  an  order  on  the  treasurer  in  the 
following  form  :  "  Bolton  United  Burial  Society.  No.  23.  Bolton,  Sept.  1st,  1853. 
Mr.  A.  Entwistle,  Treasurer.  Please  to  pay  the  bearer  £2  10s.,  Greenhalgh,  and 
charge  the  same  to  the  above  society.  Robert  Ford.  (Signed.)  B.  B.,  President." 
It  was  held  that  this  was  a  valuable  security  within  the  meaning  of  the  7  &  8  Geo. 
4,  e.  29,  s.  53,  as  explained  by  s.  5.  See  the  24  &  25  Vict.  c.  96,  s,  1,  infra,  tit.  Lar- 
ceny; R.  V.  Greenhalgh,  Dears.  C.  C.  267, 

The  prisoner  was  convicted  on  an  indictment  which  charged  him  with  obtaining 
a  valuable  security  by  false  pretences.  The  facts  were  that  the  prisoner  falsely  repre- 
sented to  the  prosecutor  that  a  third  person  was  buying  up  a  quantity  of  leather  for 
him,  which  was  to  come  into  his  warehouse  that  afternoon.  The  prosecutor  there- 
upon agreed  to  purchase  the  leather  and  to  accept  a  bill  for  the  amoiint  of  the  pur- 
chase-money. The  prisoner  then  handed  to  the  prosecutor  a  bill  drawn  in  the  usual 
way  which  the  prosecutor  accepted  and  returned  to  the  prisoner.  The  prisoner  nego- 
tiated the  bill  and  got  money  for  it.  It  was  held  that  the  indictment  could  not  be 
supported,  as  the  prisoner  had  obtained  nothing  from  the  prosecutor,  but  had  only  by 
his  fraud  induced  him  to  sign  the  bill.  R.  v.  Danger,  Dears.  &  B.  C.  C.  307.  But 
this  case  is  now  met  by  the  24  &  25  Vict.  c.  96,  s.  90,  supra,  p.  432. 

A  railway  pass-ticket,  enabling  a  person  to  travel  free  on  the  journey,  is  a  "  chattel" 
within  the  statute.  "  The  ticket,"  said  Pollock,  C.  B.,  in  delivering  the  judgment 
of  the  court,  "  while  in  the  hands  of  the  party  using  it,  was  an  article  of  value,  en- 
[*450]  titling  him  to  *travel  without  further  payment;  and  the  fact  that  it  was  to 
be  returned  at  the  end  of  the  journey  does  not  affect  the  question."  R.  v.  Boulton, 
1  Den.  C.  C.  R.  508 ;  S.  C.  19  L.  J.  M.  0.  67. 
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Obtaining  a  dog  by  false  pretences  is  not  an  obtaining  a  chattel  within  the  7  &  8 
Geo.  4,  c.  29,  as  dogs  are  not  the  subject  of  larceny.  R.  v.  Robinson,  1  Bell,  C.  C. 
34 ;  S.  C.  28  L.  J.  M.  C.  58. 

The  defendant  was  indicted  for  obtaining  money  under  false  pretences.  The  first 
count  stated  the  false  pretences  by  which  the  defendant  procured  the  prosecutors  to 
cash  a  check  in  favor  of  one  Jacob,  and  concluded  thus,  "  and  obtained  from  them 
the  amount  of  the  check  to  be  paid  to  the  said  Jacob,  and  further  advances  to  him 
to  answer  other  checks  drawn  by  him  on  the  prosecutors,  viz.,  &c.,  with  intent,  &c." 
In  the  second  count  it  was  alleged,  that  the  defendant,  by  means,  &c.,  obtained  a 
large  sum  of  money,  to  wit,  &c.,  from  the  prosecutors,  and  also  the  check  mentioned 
to  be  paid  to  the  said  Jacob,  with  intent,  &c.  It  appeared  in  evidence,  that  in  order 
to  induce  the  prosecutors,  who  were  the  defendant's  bankers,  to  give  him  credit  and 
honor  bis  checks,  he  delivered  to  them  a  bill  drawn  by  him  upon  a  person  with 
whom  he  had  no  account,  and  which  had  no  chance  of  being  paid.  The  prosecutors 
paid  the  amount  of  the  check  to  Jacob.  The  defendant  was  convicted,  and  on  a 
case  reserved  for  the  opinion  of  the  judges,  they  were  of  opinion  that  the  prisoner 
could  not  be  said  to  have  obtained  any  specific  sum  on  the  bill;  all  that  was  obtained 
was  credit  on  account,  and  they  therefore  held  the  conviction  wrong.  R.  v.  Wavell, 
1  Moody,  C.  C.  224.  In  R.  v.  Garrett,  supra,  p.  442,  where  the  prisoner,  by  draw- 
ing on  L.  &Co.,  induced  W.  &  Co.  at  St.  Petersburg,  to  advance  him  money,  it  was 
held  that  he  could  not  be  convicted  of  obtaining  money  by  false  pretences  from  L. 
&  Co.,  as  he  had  obtained  nothing  from  them,  not  even  credit.  Campbell,  C.  J.,  in 
giving  judgment,  said,  "  No  advantage  could  arise  to  the  prisoner,  from  the  check 
being  honored.  He  had  gained  his  full  object  at  St.  Petersburg.  It  was  a  matter 
of  perfect  indifference  to  him  whether  W.  &  Co.  were  paid  by  L.  &  Co.  or  not."  In 
R.  V.  Eagleton,  supra,  p.  438,  all  that  the  prisoner  obtained  was  credit  in  account 
between  him  and  the  prosecutor.  The  money  was  not  actually  due  until  after  the 
trial  of  the  prisoner  took  place,  but  he  was  nevertheless  held  to  be  rightly  convicted. 
See  also  R.  v.  Witchell,  supra,  p.  434. 

It  is  suflBcient  for  the  prosecutor  to  prove  that  some  part  of  the  goods,  &c.,  stated 
in  the  indictment  (for  the  rule  in  this  respect  is  the  same  as  in  larceny,  see  that  title), 
were  obtained  from  him  by  the  false  pretences  used. 

Proof  of  the  ownership  of  the  property.]  The  property  obtained  by  means  of 
the  false  pretences,  must  be  proved  to  be  the  property  of  the  party  mentioned  in  the 
indictment.  The  prisoner  was  indicted  for  obtaining  the  sum  of  3s.  4d.  of  the 
moneys  of  the  Countess  of  Rochester.  It  appeared  in  evidence,  that  the  prisoner 
brought  a  basket  of  fish,  which  he  delivered  to  the  servant  of  the  countess,  with  a 
false  ticket,  charging  3s.  id.  too  much  for  carriage.  The  servant  paid  him  the  full 
amount  and  was  repaid  by  Lady  Ilchester.  On  it  being  objected,  that  at  the  time  of 
payment  this  was  not  her  money.  Lord  Ellenborough  said,  that  her  subsequent  allow- 
ance did  not  make  the  money  paid  to  the  defendant  her  money  at  the  time.  She  was 
not  *chargeable  for  more  than  was  actually  due  for  the  carriage,  and  it  de-  [*451] 
pended  upon  her  whether  she  should  pay  the  overplus.  The  servant,  however,  after- 
wards swore  that,  at  the  time  of  this  transaction,  he  had  in  his  hands  upwards  of  9s. 
lOd.  (the  whole  sum  charged),  the  property  of  his  mistress,  which  Lord  Ellenborough 
considered  sufiBcient  to  sustain  the  averraent.(I)  R.  v.  Douglas,  1  Campb.  212. 

(1)  In  an  indictment  for  obtaining  goods  and  chattels  by  false  pretences,  it  is  necessary  to  allege 
that  they  were  the  property  of  some  person,  as  in  a  case  of  larceny,  or  an  excuse  must  be  stated  for 
not  making  the  averment.  State  v.  Lathrop,  15  Verm.  279. 
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Proof  of  all  heiny  prindpak.]  Where  several  persons  were  indicted  for  obtain- 
ing money  under  false  pretences,  it  was  objected,  that  although  they  were  all  present 
when  the  representation  was  made  to  the  prosecutor,  yet  the  words  could  not  be 
spoken  by  all,  and  one  of  them  could  not  be  affected  by  words  spoken  by  another,  but 
that  each  was  answerable  for  himself  only,  the  pretence  conveyed  by  words  being, 
like  the  crime  of  perjury,  a  separate  act  in  the  person  using  them  ;  the  Court  of 
King's  Bench,  however,  held,  that  as  the  defendants  were  all  present,  acting  a  differ- 
ent part  in  the  same  transaction,  they  were  guilty  of  the  imposition  jointly.  R.  v. 
Young,  3  T.  R.  98.(1) 

On  iin  indictment  for  obtaining  money  under  false  pretences,  a  party  who  has  con- 
curred and  assisted  in  the  fraud  may  be  convicted  as  principal,  though  not  present 
at  the  time  of  making  the  pretence  and  obtaining  the  money.  R.  v.  Moland  and 
others,  2  Moo.  C.  C.  276. 

When  the  offence  amounts  to  forgery.]  It  was  formerly  the  law,  that  where  goods 
were  obtained  by  false  representation,  but  that  representation  was  in  writing  and 
amounted  to  a  warrant  or  order  for  the  payment  of  money  or  delivery  of  goods,  so  as 
to  constitute  a  forgery,  the  offender  must  be  indicted  for  the  forgery,  and  could  not 
be  convicted  of  obtaining  the  property  by  false  pretences.  R.  v.  Evans,  5  C.  &  P. 
653  :  24  E.  C.  L.  R. ;  R.  v.  Anderson,  2  Moo.  &  R.  469  ;  R.  v.  Tuder,  1  Den.  C. 
C.  325.  But  now  by  the  14  &  15  Vict.  c.  100,  s.  12,  any  person  tried  for  misde- 
meanor is  not  to  be  acquitted  if  the  offence  turn  out  to  be  felony. 

When  the  offence  amownts  to  larceny.']  By  the  24  &  25  Vict.  c.  96,  s.  88  {vide 
ante,  p.  431),  if  it  appears  on  the  trial  that  the  defendant  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  be  entitled 
to  be  acquitted  by  reason  thereof.  In  all  cases,  therefore,  where  it  is  doubtful 
whether,  in  point  of  law,  the  offence  is  larceny  or  a  misdemeanor,  the  safest  course 
is  to  indict  the  party  as  for  a  misdemeanor ;  for  should  it  appear  upon  an  indictment 
for  larceny,  that  the  offence  is  in  fact,  that  of  obtaining  money,  &c.,  under  false  prcr 
tences,  the  prisoner  must  be  acquitted.  As  to  the  distinction  between  the  false  pre- 
tfcnces  and  larceny,  see  tit   Larceny. 

The  Irish  statute,  the  9  Geo.  4,  c.  55,  also  recites  in  s.  46,  that  a  failure  of  justice 
frequently  arises  from  this  subtle  distinction  between  larceny  and  fraud  ;  Hjut  the  pro- 
vision in  this  clause,  which  was  intended  to  obviate  the  defect  in  the  law,  was  ren- 
dered nugatory  and  ineffectual  by  the  omission  of  the  word  not ;  the  error  is  now 
amended  by  the  5  &  6  Wm.  4,  c.  34. 

Form  of  indictment.]  As  to  the  allegation  of  the  intent  to  defraud,  it  is  enacted 
[*452]  by  the  24  &  25  Vict.  c.  96,  s.  88,  that  it  shall  be  *suflacient  in  any  indict- 
ment for  obtaining  or  attempting  to  obtain  any  property  by  false  pretences,  to  allege 
that  the  defendant  did  the  act  with  intent  to  defraud,  without  alleging  the  intent  of 
the  defendant  to  be  to  defraud  any  particular  person,  but  it  shall  be  sufficieut  to  prove 
that  the  delendant  did  the  act  charged  with  intent  to  defraud.  This  is  similar  to  the 
14  &  15  Vict.  c.  100,  s.  8,  uuw  repealed. (2) 

(1)  Where  two  persons  are  jointly  indicted  for  obtaining  goods  by  false  pretences,  made  designedly 
and  with  intent  to  defraud,  evidence  that  one  of  them,  with  the  knowledge,  approbation,  concur- 
rence, and  direction  of  the  other,  so  made  the  false  pretences  charged,  warrants  the  conviction  of  both. 
Commonwealth  v.  Harley,  7  Metcalf,  4li2.  And  it  is  not  necessary,  in  order  to  convict  the  defend- 
ants in  such  case,  to  prove  that  they,  or  either  of  theiu,  obtained  the  goods  on  their  own  account,  or 
desired  or  expected  to  derive  personally  any  pecuniary  benefit  therefrom.  Ibid. 

(2)  An  indictment  for  obtaining  goods  by  false  pretences  must  contain  an  absolute  negative  of  the 
truui  of  the  pretences  employed.  Tyler  v.  The  State,  2  Humphreys,  37. 
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The  great  difficulty  in  framing  indictments  for  obtaining  property  by  false  pre- 
tences, arises  on  the  statement  of  the  false  pretences  themselves.  Many  of  the  cases 
already  stated,  where  the  question  of  the  sufficiency  of  the  false  pretences  has  arisen 
on  the  statement  in  the  indictment,  will  be  a  guide  on  this  subject.  The  following 
are  cases  in  which  objections  of  a  more  formal  nature  have  been  taken.  An  indict- 
ment alleged  that  "  F.  P.  was  possessed  of  a  mare,  and  H.  of  a  horse,  and  that  H. 
and  B.  falsely  pretended  to  F.  F.  that  B.  was  possessed  of  the  sum  of  12/.,  and  that 
if  F.  P.  would  exchange  his  mare  for  H.'s  horse,  B.  was  willing  to  purchase  the  said 
horse  of  F.  P.  and  give  him  12/.  for  it;"  whereas  in  truth  and  in  fact  B.  was  not 
then  possessed  of  121.  This  indictment  was  held  on  demurrer  to  be  insufficient,  as 
not  averring  that  the  defendant  H.  Jmew  that  B.  was  not  possessed  of  the  121.  R.  v. 
Henderson,  2  Moo.  C.  C.  192  ;  S.  C.  Car.  &  M.  328  :  41  E.  C.  L.  R.  In  Hamilton 
V.  Reg.,  9  Q.  B.  271  :  58  E.  C.  L.  R. ;  S.  C.  16  h.  J.  M.  C.  9,  the  indictment  charged 
that  the  defendant  contriving  and  intending  to  clieat  W.,  on  a  day  named,  did  falsely 
pretend  to  W.  that  he,  the  defendant,  then  was  a  captain  in  the  5th  Dragoons,  by 
means  of  which  false  pretence  the  defendant  did  obtain  of  W.  a  valuable  security, 
the  property  of  W.,  with  intent  to  cheat  W.  of  the  same,  whereas  the  defendant  was 
not  at  the  time  of  making  such  false  pretence  a  captain  in  the  5th  Regiment,  as  he 
well  knew.  It  was  held  in  error,  that,  after  conviction  and  judgment,  this  was  a 
good  indictment,  as  to  the  allegation  both  of  the  intent  and  the  mode  of  obtaining 
the  money,  and  as  to  the  denial  of  the  truth  of  the  pretence,  and  that  it  was  unneces- 
sary to  aver  that  the  security  was  unsatisfied,  it  being  generally  sufficient,  after  ver- 
dict, that  the  indictment  as  in  this  case  followed  the  words  of  the  statute  creating 
the  offence.  In  R.  v.  Bowen,  13  Q.  B.  790  :  66  E.  C.  L.  R. ;  S.  C.  19  L  J.  M. 
C.  65,  where  the  indictment  alleged  that  the  defendant  "  did  unlawfully,  falsely 
pretend,"  &c.,  this  was  objected  to  on  a  motion  to  arrest  the  judgment  on  the  same 
ground  as  that  taken  in  R  v.  Henderson,  supra,  but  the  court  thought  that  in  that 
case  it  was  not  sufficiently  noticed  that  the  word  "  knowingly"  did  not  occur  in  the 
statute,  and  they  held  the  indictment  good.  An  indictment  stated  that  the  defend- 
ant "  did  unlawfully  attempt  and  endeavor  fraudulently,  falsely,  and  unlawfully  to 
obtain  from  the  Agricultural  Cattle  Insurance  Company  a  large  sum  of  money,  to 
wit,  22/.  10s.,  with  intent  thereby  to  cheat  and  defraud  the  company."  It  was  held 
that  there  was  no  misdemeanor  stated  of  which  the  prisoner  could  be  convicted  of 
attempting.  See  R.  v.  Marsh,  1  Den.  C.  C.  505  ;  IS  0.  19  L.  J.  M.  C.  12.  In 
Fill  V.  Reg.,  Dears.  C.C.  132;  S.  C.  22  L.  J.  M.  C.  41,  it  was  held  that  notwith- 
standing the  provision  in  the  14  &  15  Vict.  c.  100,  s.  8,  it  was  necessary  to  allege 
whose  property  the  money  obtained  was,  and  that  this  was  not  a  formal  defect  which 
might  be  amended  under  s.  25  of  the  same  statute.  An  indictment,  charging  that 
A.  unlawfully  did  falsely  pretend  that  a  printed  paper  was  a  good  and  valid  promis- 
sory note,  is  sufficient  without  setting  out  *the  paper.  R.  v.  Coulson,  1  Den.  [*453] 
C.  C.  592 ;  S.  C.  19  L.  J.  M.  C.  182.  An  allegation  that  the  prisoner  obtained 
"from  A.  a  check  for  the  sum  of  1/.  14s.  6rf.  of  the  moneys  of  B.,  is  a  sufficient 
allegation  that  the  check  was  the  property  of  B."  R.  v.  Godfrey,  1  Dears.  &  B.  C. 
C.  426. 


Description  of  property.']     ^ee  post,  tit.  Larceny. 


Obtaining  lounty-money.]  By  the  Annual  Mutiny  Act,  recruits  obtaining  enlist- 
ment-money improperly  are  punishable  summarily  before  justices  of  the  peace. 
Under  the  old  mutiny  acts  it  was  made  punishable  in  the  same  way  as  obtaining 
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money  by  false  pretences,  to  obtain  money  by  making  false  representations  as  to  any 
matters  contained  in  the  oaths  and  certificates  mentioned  in  those  acts.  See  R.  v. 
Jessup,  25  L.  J.  M.  C.  54.  There  can  be  no  doubt  that  obtaining  bounty-money 
fraudulently  is  within  the  general  law  relating  to  false  pretences. 

Venue.]  In  R.  v.  Buttory,  cited  in  R.  v.  Burdett,  4  Barn.  &  Aid.  179  :  1  E.  C. 
L.  R.,  the  prisoner  was  indicted  for  obtaining  money  by  false  pretences,  the  venue 
being  laid  in  Herefordshire.  The  false  pretences  were  made  in  Herefordshire,  but 
the  money  was  received  in  Monmouthshire.  The  judges  thought  the  indictment 
was  laid  in  the  wrong  county.  The  prisoner,  residing  in  the  county  of  M.,  wrote  a 
begging  letter  to  the  prosecutor,  who  resided  in  the  same  county,  but  which  letter 
was  posted  by  an  accomplice  of  the  prisoner  in  the  county  of  L.  The  prosecutor,  ac- 
cording to  the  request  contained  in  the  letter,  sent  a  postofiBce  order  to  the  prisoner, 
addressed  to  him  at  G.,  in  the  county  of  L.,  which  the  accomplice  received,  and  de- 
livered the  proceeds  to  the  prisoner  in  the  county  of  M.  It  was  held  that  the  pris- 
oner was  rightly  tried  in  M.  R.  v.  Jones,  1  Den.  0.  C.  551.  The  prisoner  wrote  and 
posted  in  the  county  of  A.  a  letter  containing  a  false  pretence,  which  the  prosecutor 
received  in  the  borough  of  B.  The  prosecutor,  in  answer,  posted  a  letter  in  the 
borough  of  B.,  containing  money,  which  the  prisoner  received  in  the  county  of  A. 
It  was  held,  that  under  the  7  Geo.  4,  c.  64,  s.  1"2  (supra,  p.  2:^8),  which  authorizes 
the  trial  in  any  jurisdiction  where  the  ofFonce  is  begun  or  completed,  the  prisoner 
might  be  tried  in  the  borough.  R.  v.  Leech,  25  L.  J.  M.  C.  77.  Where  the  pris- 
oner was  indicted  for  obtaining  money  by  sending  a  false  return  of  fees  to  the  Com- 
missioners of  the  Treasury,  and  it  appeared  that  the  return  was  posted  in  Northamp- 
ton, and  received  at  Westminster,  upon  which  a  minute  was  drawn  up,  directing  the 
money  to  be  paid  by  the  paymaster-general,  and  the  money  was  paid  at  Westminster, 
it  was  held  that  the  prisoner  might  be  indicted  and  tried  as  for  an  offence  in  North- 
amptonshire. R.  v.  Cooke,  1  F.  &  F.  65. 


[*454]  *FEE^  NATTJJB^, 

LARCENY    or    ANIMALS. 

• 

Or  domestic  animals,  as  sheep,  oxen,  horses,  &c.,  or  of  domestic  fowls,  as  hens, 
ducks,  geese,  &c.,  and  of  their  eggs,  larceny  may  be  committed  at  common  law,  for 
they  are  the  subjects  of  property,  and  serve  for  food.  1  Hale,  P.  C.  511 ;  Hawk.  P. 
C.  b.  1,  c.  33,  843.  The  indictment  should  show  the  species  of  eggs,  so  that  it  may 
appear  that  they  are  the  subject  of  larceny.  R.  v.  Cox,  1  C.  &  K.  487  :  47  B.  C.  L. 
R. ;  and  see  R.  v.  Gallears,  1  Den.  C,  C.  R.  501 ;  S.  C.  19  L.  J.  M.  C.  13.  And 
it  being  felony  to  steal  the  animals  themselves,  it  is  also  felony  to  steal  the  product  of 
any  of  them,  though  taken  from  the  living  animal.  Thus,  milking  cows  at  pasture, 
and  stealing  the  milk,  was  held  felony  by  all  the  judges.  Anon.  2  East,  P.  C.  617. 
So  pulling  the  wool  from  a  sheep's  back.  R.  v.  Martin,  Id.  618.  The  stealing  of  a 
stock  of  bees  also  seems  to  be  admitted  to  be  felony.  Tibbs  v.  Smith,  L.  Rayra.  33; 
2  East,  P.  C.  607 ;  2  Russ.  by  Grea.  88.  The  Scotch  law  corresponds  with  that  of 
England  in  this  respect,  the  stealing  of  bees  m  a  hive  being  considered  theft  at  com- 
mon law,  and  the  prosecutions  for  such  thefts  being  very  numerous.  Alison's  Princ. 
Crim.  Law  of  Scotland,  280;  see  also  1st  Rep.  Crim.  Law  C,  p.  14. 
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Larceny  cannot  be  committed  of  animals  in  which  there  is  no  property,  as  of  beasts 
that  are  ferae.  naturoB,  and  unreclaimed,  such  as  deers,  hares,  or  conies  in  a  forest, 
chase,  or  warren,  fish  in  an  open  river  or  pond,  or  wild  fowl  at  their  natural  liberty, 
although  any  person  may  have  the  exclusive  right,  ratione  loci  aut  privilegii,  to  take 
them,  if  he  can,  in  those  places.  1  Hale,  P.  C.  511 ;  4  Bl.  Com.  235,  6;  2  East,  P. 
C.  607.  So  of  swanSj  though  marked,  if  they  range  out  of  the  royalty,  because  it 
cannot  be  known  that  they  belong  to  any  person.  1  Hale,  P.  C.  511.  So  of  rooks  in 
a  rookery.  See  Hannam  v.  Mocket,  2  B.  &  C.  934:  9  E.  C.  L.  R. ;  4  D.  &  R,  518  : 
16  E.  C.  L.  R. 

Where  animals. /erce  naiurcB  are  dead,  reclaimed  (and  known  to  be  eo),  or  confined, 
and  may  serve  for  food,  it  is  larceny  at  common  law  to  take  them.  Thus,  deer  in- 
closed in  a  park,  fish  in  a  trench  or  net,  or,  as  it  should  seem,  in  any  other  place 
which  is  private  property,  and  where  they  may  be  taken  at  the  pleasure  of  the  owner 
at  any  tioie,  phea,sants  or  partridges  in  a  mew,  young  hawks  in  a  nest,  or  even  old 
ones,  or  falcons  reclaimed,  and  known  by  the  party  to  be  so.  1  Hale,  P.  C.  51 1  j  2 
Bast,  P.  C.  607.  So  of  young  pigeons  in  a  dove-cote.  1  Hale,  P.  C.  511.  So  where 
pigeons  were  shut  up  in  their  boxes  every  night.  Per  Parke,  B.,  R.  v.  Luke,  MS., 
Durham  Spring  Ass.,  1839.  And  the  Court  of  Criminal  Appeal  has  decided,  that 
tame,  pigeons,  although  unconfined,  with  free  access  at  their  pleasure  to  the  open  air, 
are  the  subjects  of  larceny  :  Campbell,  C.  J.,  in  pronouncing  *judgment,  say-  [*455] 
ing,  "It  had  been  supposed  that  Parke,  B.,  had  decided  that  there  could  be  no  lar- 
ceny of  pigeons,  unless  they  were  shut  up  in  a  house  or  box,  but  Parke,  B.,  had  in 
fact  not  so  decided.  We  all  think  that  tame  pigeons  may  be  the  subject  of  larceny, 
although  they  have  the  opportunity  of  getting  out  and  enjoying  themselves  in  the 
open  air."  R.  v.  Cheafor,  2  Den.  C.  C.  R.  361.  So  of  tame  pheasants.  R.  v.  Head, 
1  P.  &  E.  350. 

Of  the  eggs  of  hawks,  or  swans,  though  reclaimed,  larceny  cannot  be  committed, 
the  reason  of  which  is  said  to  be,  that  a  less  punishment,  namely,  fine  and  imprison- 
ment, is  appointed  by  statute  for  that  offence.  2  East,  P.  C.  607;  2  Russ.  by  Grea. 
83.  And  this  is  probably  so  as  to  eggs  of  pheasants  and  partridges  and  other  birds 
irreclaimed ;  as  the  taking  of  the  parents  is  not  felony. 

When  an  animal /erce  naturce  is  killed  larceny  may  be  committed  of  its  flesh,  as  in 
the  case  of  wild  deer,  pheasants,  partridges,  &c.,  for  the  flesh  or  skins  are  the  subject 
of  property.  3  Inst.  116;  1  Hale,  P.  C.  83.  An  indictment  for  stealing  a  dead  ani- 
mal should  state  that  it  was  dead,  for  upon  a  general  statement  that  the  party  stole 
the  animal,  it  is  to  be  intended  that  he  stole  it  alive.  Per  Holroyd,  J.  R.  v.  Edward, 
Russ.  &  Ry.  498.  So  an  indictment  for  stealing  two  turkeys  was  held  by  Hullock., 
B.,  not  to  be  supported  by  proof  of  stealing  two  dead  turkeys.  R.  v.  Halloway,  1  C. 
&  P.  128 :  11  E.  C.  L.  R.  So  where  the  prisoner  was  indicted  for  stealing  a  pheas- 
ant, value  40s.,  of  the  goods  and  chattels  of  H.  S.,  all  the  judges,  after  much  debate, 
agreed  that  the  conviction  was  bad ;  for  in  the  case  of  larceny  of  animals  ferof  naturae, 
the  indictment  must  show  that  they  were  either  dead,  reclaimed,  or  confined,  other- 
wise they  must  be  presumed  to  be  in  their  original  state,  and  it  is  not  sufficient  to 
add  "of  the  goods  and  chattels"  of  such  a  one.  R.  v.  Rough,  2  East,  P.  C.  607. 
But  where  the  prisoner  was  indicted  for  receiving  a  lamb  before  then  stolen,  and  it 
appeared  in  evidence  that  the  animal  had  been  killed  before  it  was  received  by  the 
prisoner,  the  prisoner  being  convicted,  the  judges  held  the  conviction  good,  according 
to  the  report,  on  the  ground  that  it  was  immaterial  as  to  the  prisoner's  ofience 
whether  the  lamb  was  alive  or  dead,  his  offence  and  the  punishment  for  it  being  in 
both  cases  the  same.  R.  v.  Puckering,  1  Moo.  C.  C.  242;  1  Lew.  C.  C.  302. 
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Before  the  late  game  act,  it  was  held  that  it  was  not  necessary  that  a  person  in 
possession  of  game,  which  has  been  reclaimed,  should  be  qualified,  in  order  to  sup- 
port an  indictment  laying  the  property  in  him.  R.  v.  Jones,  3  Burn's  Just.  Larceny, 
84. 

There  is,  says  Lord  Coke,  a  distinction  between  such  beasts  as  are/er(fc  naturcB,  and 
being  made  tame  serve  for  pleasure  only,  and  such  as  being  made  tame  serve  for 
food,  &c.  3  Inst.  lOL  Thus,  although  the  owner  may  have  a  lawful  property  in 
them,  in  respect  of  which  he  may  maintain  an  action  of  trespass,  yet  there  are  some 
things  of  which,  in  respect  of  the  baseness  of  their  nature,  larceny  cannot  be  com- 
mitted, as  mastiffs,  spaniels,  greyhounds,  and  bloodhounds;  and  other  things,  though 
reclaimed  by  art  and  industry,  as  bears,  foxes,  ferrets,  &c.,  and  their  whelps  or 
calves,  because,  though  reclaimed,  they  serve  not  for  food  but  pleasure,  and  so  differ 
from  pheasants,  swans,  &c.,  which  when  made  tame,  serve  for  food.  1  Hale,  P.  C. 
[*456]  512;  R.  v.  Searing,  Russ.  &  Ry.  350.  The  rule  with  regard  to  *animals 
/erce  nuturce  not  fit  for  food,  is  said  to  include  "bears,  foxes,  monkeys,  apes,  polecats, 
cats,  dogs,  ferrets,  thrushes,  singing  birds,  in  general,  parrots  and  squirrels."  1st 
Rep.  Grim.  Law  Cora.  p.  14.     The  young  of  wild  animals  are  also  included.  Id. 

See  as  to  dogs,  supra,  p.  398. 

See  as  to  cattle,  supra,  p.  351. 


1*457]  ,  *PISH. 

TAKING   OR  DESTROYING   FISH. 

It  will  be  seen  (post,  title  Larceny),  that  larceny  might  be  committed  at  common 
9aw  of  fish  in  a  tank  or  net,  or  as  it  seems  in  any  inclosed  place,  where  the  owner 
might  take  them  at  his  will.  2  East,  P.  C.  610.  Rut  it  was  no  larceny  to  take  fish 
in  a  river,  or  other  great  water,  where  they  were  at  their  natural  liberty.  Hawk.  P. 
C.  b.  1,  c.  33,  s.  39.  Property  of  this  kind  was  protected  by  various  statutes  (4  & 
5Wm.3,c.  23,  s.  5;  22  &  23  Car.  2,  c.  25,  s.  7;  9  Geo.  1,  c.  22;  5  Geo.  3,  c.  14). 
Those  statutes  were  repealed,  and  the  substance  of  them  re-enacted  in  the  7  &  8  Geo. 
4,  c.  29.  This  statute  is  also  now  repealed,  and  by  the  24  &  25  Vict.  c.  96,  s.  24, 
"  Whosoever  shall  unlawfully  and  wilfully  take  or  destroy  any  fish  in  any  water  which 
shall  run  through  or  be  in  any  land  adjoining  or  belonging  to  the  dwelling-house  of 
any  person  being  the  owner  of  such  water,  or  having  a  right  of  fishery  therein,  shall 
be  guilty  of  a  misdemeanor,  and  whosoever  shall  unlawfully  and  wilfully  take  or  de- 
■stroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water  not  being  such  as  herein- 
before mentioned,  but  which  shall  be  private  property,  or  in  which  there  shall  be  any 
private  right  of  fishery,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  for- 
feit and  pay,  over  and  above  the  value  of  the  fish  taken  or  destroyed  (if  any),  such 
sum  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet :  provided 
that  nothing  hereinbefore  contained  shall  extend  to  any  person  angling  between  the 
beginning  of  the  last  hour  before  sunrise,  and  the  expiration  of  the  first  hour  after 
sunset,  but  whosoever  shall  by  angling  between  the  beginning  of  the  last  hour  before 
sunrise,  and  the  expiration  of  the  first  hour  after  sunset,  unlawfully  and  wilfully  take 
or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned, 
he  shall,  on  conviction  before'a  justice  of  the  peace,  forfeit  and  pay  any  such  sum  not 
exceeding  five  pounds ;  and  if  in  any  such  water  as  last  mentioned,  he  shall,  on  the  like 
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conviction,  forfeit  and  pay  any  sum  not  exceeding  two  pounds,  as  to  the  justice  shall 
seem  meet ;  and  if  the  boundary  of  any  parish,  township,  or  vill  shall  happen  to  be  in 
or  by  the  side  of  any  such  water  as  is  hereinbefore  mentioned,  it  shall  be  sufficient  to 
prove  that  the  offence  was  committed  either  in  the  parish  township,  or  vill  named  in  the 
indictment  or  information,  or  in  any  parish,  township,  or  vill  adjoining  thereto." 

On  an  indictment  under  the  above  section,  the  taking  of  the  fish  need  not  be  such 
a  taking  as  would  be  necessary  to  constitute  larceny.  See  R.  v.  Glover,  R.  &  R,  269. 

The  words-" adjoining,"  &c.,  "to  the  dwelling-house,"  import  actual  contact,  and, 
therefore,  ground  separated  from  a  house  by  a  narrow  walk  and  paling,  wall,  or  gate, 
is  not  within  their  meaning.  R-  v.  Hodges,  M.  &  M.  3-11 :  22  E.  0.  L  R. 

By  the  24  &  25  Vict.  c.  96,  s.  25,  "If  any  person  shall  at  any  time  *be  [*458] 
found  fishing,  against  the  provisions  of  this  act,  it  shall  be  lawful  for  the  owner  of 
the  ground,  water,  or  fishery  where  such  offender  shall  be  so  found,  his  serv-ants,  or 
any  person  authorized  by  him,  to  demand  from  such  oft'ender  any  rods,  lines,  hooks, 
nets,  or  other  implements  for  taking  ur  destroying  fish,  which  shall  then  be  in  his 
possession,  and  in  case  such  offender  shall  not  immediately  deliver  up  the  same,  to 
seize  and  take  the  same  from  him,  for  the  use  of  such  owner:  provided  that  any  per- 
son angling,  against  the  provisions  of  this  act,  between  the  beginning  of  the  last 
hour  before  sunrise,  and  the  expiration  of  the  first  hour  after  sunset,  from  whom  any 
implement  used  by  anglers  shall  be  taken,  or  by  whom  the  same  shall  be  delivered 
up  as  aforesaid,  shall  by  the  taking  or  delivering  thereof  be  exempted  from  the  pay- 
ment oifany  damages  or  penalty  for  such  angling." 

And  by  s.  26,  "  Whosoever  shall  steal  any  oysters  or  oyster-brood  from  any  oyster- 
bed,  laying,  or  fishery,  being  the  property  of  any  other  person,  and  sufficiently 
marked  out  or  known  as  such,  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny;  and  whosoever  shall 
unlawfully  and  wilfully  use  any  dredge,  or  any  net,  instrument,  or  engine  whatsoever, 
within  the  limits  of  any  such  oyster-bed,  laying,  or  fishery,  being  the  property  of  any 
other  person,  and  sufficiently  marked  out  and  known  as  such,  for  the  purpose  of 
taking  oysters  or  oyster-brood,  although  none  shall  be  actually  taken,  or  shall  unlaw- 
fully and  wilfully,  with  any  net,  instrument,  or  engine  drag  upon  the  ground  or  soil 
of  any  such  fishery,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  three  months,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement;  and  it  shall  be  sufficient  in  any  indictm'ent  to  describe  either  by  name 
or  otherwise,  the  bed,  laying,  or  fishery  in  which  any  of  the  said  offences  shall  have 
been  committed,  without  stating  the  same  to  be  in  any  particular  parish,  township,  or 
vill :  provided  that  nothing  iu  this  section  contained  shall  prevent  any  person  trom 
catching  or  fishing  for  any  floating  fish  within  the  limits  of  any  oyster  fishery,  with 
any  net,  instrument,  or  engine  adapted  for  taking  floating  fish  only." 

As  to  destroying  the  dams  of  fish  ponds,  &c.,  see  title,  Sea  and  River  Banks,  &c. 


*FIXTUEES.  [*459] 

At  common  law  larceny  could  not  be  committed  of  things  which  were  attached 
to  land,  or  which  belonged  to  it,  as  trees,  grass,  bushes,  bridges,  stones,  the  lead  of 
a  house,  and  the  like.  1  Hale,  P.  C.  510;  2  East,  P  C.  5»7;  and  this  is  said  to 
extend  not  only  to  things  actually  attached  to  the  realty,  but  to  things  savoring  of 
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and  belonging  to  the  realty,  as  title-deeds.  K.  v.  Westbeer,  1  Lea,  12 ;  K.  v. 
Walker,  1  Moo.  C.  C.  155.  But  this  would  probably  not  now  be  extended,  as  it 
has  frequently  been  held  that  if  these  things  be  severed  from  the  freehold,  as  wood 
cut,  grass  in  cocks,  stones  dug  out  of  a  quarry,  &c.,  then  felony  may  be  committed  by 
_  stealing  them,  for  then  they  are  personal  goods.  So  if  a  man  came  to  steal  trees,  or 
the  lead  of  a  church,  and  severed  it,  and  after  about  an  hour's  time  came  and  fetched 
it  away,  this  was  held  felony,  because  the  act  was  not  continued,  but  interpolated, 
and  in  that  interval  the  property  lodged  in  the  right  owner  as  a  chattel ;  and  so  with 
regard  to  corn  standing  on  the  ground,  for  that  is  a  chattel  personal.  1  Hale,  P.  C. 
510.  "  If,"  says  Gibbs,  C.  J.,  "  a  thief  severs  a  copper,  and  instantly  carries  it 
away,  it  is  no  felony  at  common  law,  yet  if  he  lets  it  remain  after  it  is  severed  any 
time,  then  the  removal  constitutes  a  felony,  if  ho  comes  back  and  takes  it ;  and  so  of 
a  tree  v^ich  has  been  some  time  severed."  Lee  v.  Ridson,  7  Taunt.  191.  The  rule 
on  this  subject  is  thus  stated  by  the  criminal  law  commissioners  :  "  Although  a  thing 
be  part  of  the  realty,  or  be  any  annexation  to,  or  unsevered  produce  of  the  realty,  yet 
if  any  person  sever  it  from  the  realty  with  intent  to  steal  it,  after  an  interval,  which 
so  separates  the  acts  of  severance  and  removal  that  they  cannot  be  considered  as  one 
continued  act,  the  thing  taken  is  a  chattel,  the  subject  of  theft,  notwithstanding  such 
previous  connection  with  the  realty.  If  any  parcel  of  the  realty,  or  any  annexation 
tio  or  unsevered  produce  of  the  realty  be  severed,  otherwise  than  by  one  who  after- 
wards removes  the  same,  it  is  the  subject  of  theft,  notwithstanding  it  be  stolen 
instantly  after  that  severance."  1st  Rep.  p.  11.  To  remedy  the  inconvenience  which 
arose  from  this  state  of  the  law,  it  has  been  made  larceny  in  certain  cases  to  steal 
things  annexed  to  a  part  of  the  freehold.     These  enactments  will  now  be  stated. 

By  the  24  &  25  Vict.  c.  96,  s.  31,  replacing  the  7  &  8  Geo.  4,  c.  29,  s.  44, 
"Whosoever  shall  steal,  or  shall  rip,  cut,  sever,  or  break  with  intent  to  steal,  any 
glass  or  woodwork  belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other 
material,  or  of  both,  respectively  fixed  in  or  to  any  building  whatsoever,  or  any  thing 
made  of  metal  fixed  in  any  land  being  private  property,  or  for  a  fence  to  any  dwell- 
ing-house, garden,  or  area,  or  in  any  square  or  street,  or  in  any  place  dedicated  to 
public  use  or  ornament,  or  in  any  burial-ground,  shall  be  guilty  of  felony,  and  beirip- 
convicted  thereof  shall  be  liable  to  be  punished  as  in'the  case  of  simple  larceny;  and  in 
[*460]  the  case  of  any  such  thing  fixed  in  any  such  square,  street  or  place  as  *afore- 
said,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property  of  any  person." 

See,  as  to  the  punishment,  24  &  25  Vict.  c.  96,  ss.  4,  7,  8,  9,  infra,  tit.  Larceny. 
As  to  the  proof  of  previous  summary  convictions  for  larceny,  see  24  &  25  Vict.  e. 
96,  s.  112,  ib.     As  to  venue,  see  24  &  25  Vict.  c.  96,  s.  114,  ib. 

■Upon  the  repealed  statute  4  Geo.  2,  c.  32,  it  was  held,  that  a  person  who  pro- 
cured possession  of  a  house  under  a  written  agreement  between  him  and  the  land- 
lord, with  a  fraudulent  intention  to  steal  the  fixtures  belonging  to  the  house,  was,  in 
stealing  the  lead  aflBxed  to  the  house,  guilty  of  a  felony  within  the  statute.  R.  v. 
Munday,  2  Leach,  850;  2  East,  P.  C.  594. 

With  regard  to  what  shall  be  deemed  a  building  within  this  act,  it  was  held  (upon 
the  4  Geo.  2,  which,  after  specifying  certain  buildings,  used  the  words,  "  any  other 
building  whatever"),  that  a  summer-house,  half  a  mile  from  the  dwelling-house,  was 
within  the  act.  R.  v.  Norris,  Russ.  &  Ry.  69.  So  upon  the  same  statute  a  majority 
of  the  judges  determined  that  a  church  was  within  the  meaning  of  the  act.  R.  v. 
Parker,  2  East,  P.  C.  592.  But  it  was  agreed  that  the  property  in  lead  affixed  to  a 
church  could  not  be  laid  to  be  either  in  the  churchwardens,  or  in  the  parishioners  or 
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inhabitants.  Id.  The  new  statute,  by  omitting  to  specify  any  particular  building, 
and  using  only  the  words,  "  any  building  whatsoever,"  has  removed  the  doubts  which 
gave  rise  to  the  above  decisions.  An  unfinished  building  intended  as  a  cart-shed, 
which  was  boarded  up  on  all  its  sides,  and  had  a  door  with  a  lock  to  it,  and  the  frame 
of  a  roof  ready  for  thatching,  with  loose  gorse  thrown  on,  was  held  by  Littledale,  J., 
to  be  a  building  within  the  above  section.  R.  v.  Worral,  7  C.  &  P.  516 :  32  E.  C. 
L.  E. 

Upon  the  words,  "  any  square,  street  or  other  place  dedicated  to  public  use  or  orna- 
ment," it  has  been  held  that  a  churchyard  comes  within  the  meaning  of  the  act. 
Per  Bosanquet,  J.,  R.  v.  Blick,  4  (].  &  P.  377;  see  also  R.  v.  Reece,  2  Russ.  by 
Grea.  65;  and  a  similar  decision  with  respect  to  a  tombstone  in  a  churchyard,  in  R. 
V.  Jones,  2  Russ.  by  Grea.  66. 

The  prisoner  was  indicted  (in  the  usual  form)  for  stealing  lead  affixed  to  a  build- 
ing. The  jury  found  him  guilty  of  stealing  the  lead  when  lying  severed,  but  not  of 
stealing  it  when  fixed.  Tindal,  C.  J.,  after  conferring  with  Vaughan,  B  ,  held  that 
the  prisoner  could  not  be  found  guilty  of  a  simple  larceny  on  such  an  indictment,  and 
directed  a  verdict  of  not  guilty  to  be  entered.  R.  v.  Gooch,  8  C.  &  P.  293  :  34  E.  C. 
L.  R. 

An  indictment  for  stealing  a  copper  pipe  fixed  to  the  dwelling-house  of  A.  and  B., 
is  not  supported  by  proof  of  stealing  a  pipe  fixed  to  two  rooms,  of  which  A.  and  B. 
are  separate  tenants,  in  the  same  house.  R.  v.  Finch,  1  Moo.  C.  C.  418. 

A  copper  sun-dial  fixed  on  the  top  of  a  wooden  post  standing  in  a  churchyard  is 
"  metal  fixed  to  land"  within  the  above  section.  R.  v.  Jones,  Dean  &  B.  555 ;  S.  C. 
27  L.  J.  M.  C.  171.  The  prisoner  was  indicted  for  stealing  lead  fixed  to  a  wharf, 
and  it  was  proved  that  the  wharf  was  made  of  bricks  and  timber;  this  was  held  to 
be  sufficient.  R.  v.  Price,  Bell,  C.  C.  93  ;  S.  C.  28  L.  J.  M.  C.  64. 
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Offence  at  common  law.'\     It  seems  that  entering  with  such  force  and  violence 
into  lands  or  tenements  as  to  exceed  a  bare  trespass,  was  an  ofi'ence  indictable  at- 
common  law.  Wilson's  Case,  8  T.  R.  357 ;  1  Russ.  by  Grea.  304.     But  against  this 
offence  provision  has  been  made  by  various  statutes. 

Offence  hy  statute  J  The  first  enactment  against  forcible  entries  is  that  of  5  Rich. 
2,  c.  8,  which  merely  forbids  them. 

By  the  15  Rich.  2,  c.  2,  it  is  accorded  and  assented  that  the  ordinances  and  statutes, 
made  and  not  repealed,  of  them  that  make  entries  with  strong  hand  into  lands  and 
tenements,  or  other  possessions  whatsoever,  and  them  hold  with  force,  and  also  of 
those  that  make  insurrections,  or  great  ridings,  riots,  routs,  or  assemblies,  in  disturb- 
ance of  the  peace  or  of  the  common  law,  or  in  affray  of  the  people,  shall  be  holden 


461  FORCIBLE   ENTRY   AND    DETAINER. 

and  kept,  and  fully  executed,  joined  to  the  same,  that  at  all  times  that  such  forcible 
entry  shall  be  made,  and  complaint  thereof  cometh  to  the  justices  of  the  peace,  or  to 
any  of  them,  that  the  same  justices  or  justice  take  sufficient  power  of  the  county  and 
go  to  the  place  where  such  force  is  made;  and  if  they  find  any  that  hold  such  place 
forcibly  after  such  entry  made,  they  shall  be  taken  and  put  in  the  next  gaol,  there 
to  abide  convict  by  the  record  of  the  same  justices  or  justice,  until  they  have  made 
fine  and  ransom  to  the  king. 

This  statute  was  followed  by  that  of  8  Hen.  6,  c.  9,  which,  after  reciting  the  15 
Rich.  2,  0.  2,  enacts,  for  that  the  said  statute  doth  not  extend  to  entries  in  tenements 
in  peaceable  manner,  and  after  holden  with  force,  nor  if  the  persons  which  enter  with 
force  into  lands  and  tenements  be  removed  and  voided  before  the  coming  of  the  said 
justices  or  justice  as  before,  nor  any  pain  ordained,  if  the  sheriff  do  not  obey  the 
commandments  and  precepts  of  the  said  justices  for  to  execute  the  said  ordinances, 
many  wrongful  and  forcible  entries  be  daily  made  in  lands  and  tenements,  by  such 
as  have  no  right,  and  also  divers  gifts,  feoffments,  and  discontinuances,  sometimes 
made  to  lords  and  other  puissant  persons,  and  extortioners,  within  the  said  counties 
where  they  be  conversant,  to  have  maintenance,  and  sometimes  to  such  persons  as  be 
unknown  to  them  so  put  out,  to  the  intent  to  delay  and  defraud  such  rightful  posses- 
sors of  their  right  and  recovery  forever  to  the  final  disherison  of  divers  of  the  king's 
[*462]  *faithful  liege  people,  and  likely  daily  to  increase,  if  due  remedy  be  not  pro- 
vided in  this  behalf,  enacts,  that  from  henceforth,  where  any  doth  make  any  forcible 
entry  on  lands  and  tenements,  or  other  possessions,  or  them  hold  forcibly  after  com- 
plaint thereof  made  within  the  same  county  where  such  entry  is  made,  to  the  justices 
of  the  peace,  or  to  one  of  them,  by  the  party  grieved,  that  the  justices  or  justice  so 
warned  within  a  convenient  time,  shall  cause,  or  one  of  them  shall  cause,  the  said 
statutes  duly  to  be  executed,  and  that  at  the  cost  of  the  party  so  grieved.  See  R.  v. 
Wilson,  post,  p.  464. 

By  section  9  of  this  statute,  the  justices  are  directed  to  re-seize  the  lands  or  tene- 
ments entered  upon,  and  to  put  the  party  put  out  into  full  possession  of  the  same. 
But  it  is  provided  by  s.  7,  that  they  who  keep  their  possession  with  force  in  any 
lands  and  tenements  whereof  they  or  their  ancestors,  or  they  whose  estate  they  have 
in  such  lands  and  tenements  have  continued  their  possession  in  the  same  for  three 
years  or  more,  be  not  endamaged  by  the  statute.  This  proviso  is  eliforced  by  the  31 
Eliz.,  c.  11,  s.  3,  which  declares  that  no  restitution  shall  be  made,  if  the  person  in- 
dicted has  had  the  occupation  or  been  in  quiet  possession  for  the  space  of  three  whole 
years  together  next  before  the  day  of  the  indictment  found,  and  his  estate  therein 
not  ended  or  determined. 

In  order  to  extend  the  remedy  for  forcible  entries  upon  other  estates  than  those  of 
freehold,  it  was,  by  21  Jae.  1,  c.  15,  enacted,  "  that  such  judges,  justices,  or  justices 
of  the  peace,  as,  by  reason  of  any  act  or  acts  of  Parliament  now  in  force,  are  author- 
ized and  enabled,  upon  inquiry,  to  give  restitution  of  possession  unto  tenants  of  any 
estate  of  freehold  of  their  lands  or  tenements  which  shall  be  entered  upon  with  force, 
or  from  them  withholden  by  force,  shall,  by  reason  of  this  present  act,  have  the  like 
and  the  same  authority  and  ability  from  henceforth  (upon  indictment  of  such  forcible 
entries,  or  forcible  withholding  before  them  duly  found),  to  give  like  restitution  of 
possession  unto  tenants  for  term  of  years,  tenants  by  copy  of  court-roll,  guardians  by 
knight's  service,  tenants  by  elegit,  statute-merchant,  and  staple,  of  lands  or  tenements 
by  them  so  holden,  which  shall  be  entered  upon  by  force  or  holden  from  them  by 
force." 

Upon  a  prosecution  under  these  statutes  the  prosecutor  must  prove — 1,  the  entry 
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or  detainer;  2,  that  it  was  forcible;  3,  the  possession  upon  which  the  entry  was  made; 
and  4,  that  it  was  made  by  the  defendant. 

Proof  of  the  entry.]  A  forcible  entry  or  detainer  is  committed  by  violently  taking 
or  keeping  possession  of  lands  or  tenements  by  menaces,  force,  and  arms,  and  with- 
out the  authority  of  law.  4  Bla.  Com.  248.  It  must  be  accompanied  with  some  cir- 
cumstances of  actual  violence  or  terror,  and  therefore  an  entry  which  has  no  other 
force  than  such  as  is  implied  by  law  in  every  trespass,  is  not  within  the  statutes. 
Hawk.  P.  C.  b.  1,  c.  64,  s.  25.  The  entry  may  be  violent,  not  only  in  respect  to  vio- 
lence actually  done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuses  to  relin- 
quish possession ;  but  also  in  respect  to  any  other  kind  of  violence  in  the  entry,  as  by 
breaking  open  the  doors  of  a  house,  whether  any  person  be  within  or  out,  especially 
if  it  be  a  dwelling-house;  and  perhaps  by  acts  of  outrage  after  the  entry,  as  by  car- 
rying away  the  party's  goods.  Ibid.  s.  26 ;  see  3  Burr.  1702  (n). 

*But  if  a  person  who  pretends  a  title  to  lands,  barely  goes  over  them,  either  [*463] 
with  or  without  a  great  number  of  attendants  armed  or  unarmed,  in  his  way  to  the 
church  or  market,  or  for  such  like  purposes,  without  doing  any  act  which  expressly 
or  impliedly  amounts  to  a  claim  to  such  lands,  this  is  not  an  entry  within  the  meaning 
of  the  statutes.  Hawk.  P.  C.  b.  1,  c.  64,  s.  20.  Drawing  a  latch  and  entering  a 
house  is  said  not  to  be  a  forcible  entry,  according  to  the  better  opinion.  Id.  s.  26 ; 
Bac.  Abr.  Forcible  Entry  (B.),  1  Buss,  by  Grea.  710. 

Proof  of  the  force  and  violence.]  Where  the  party,  either  by  his  behavior  or 
speech,  at  the  time  of  his  entry,  gives  those  who  are  in  possession  just  cause  to  fear 
that  he  will  do  them  some  bodily  hurt  if  they  do  not  give  way  to  him,  his  entry  is 
esteemed  forcible,  whether  he  cause  the  terror  by  carrying  with  him  such  an  unusual 
number  of  servants,  or  by  arming  himself  in  such  a  manner  as  plainly  to  intimate  a 
design  to  back  his  pretensions  by  force,  or  by  actually  threatening  to  kill,  maim,  or 
beat  those  who  continue  in  possession,  or  by  making  use  of  expressions  which  plainly 
imply  a  purpose  of  u.sing  force  against  those  who  make  resistance.  Hawk.  P.  C.  b. 
1,  c.  64,  s.  27.  But  it  seems  that  no  entry  is  to  be  judged  forcible  from  any  threat- 
ening to  spoil  another's  goods,  or  to  destroy  his  cattle,  or  to  do  him  any  similar  dam- 
age, which  is  not  personal.  Id.  s.  28  ;  sed  vide  supra. 

It  is  not  necessary  that  there  should  be  any  one  assaulted  to  constitute  a  forcible 
entry;  for,  if  persons  take  or  keep  possession  of  either  house  or  land,  with  such 
numbers  of  persons  and  show  of  force  as  are  calculated  to  deter  the  rightful  owner 
from  sending  them  away,  and  resuming  his  own  possession,  that  is  sufficient  in  point 
of  law  to  constitute  a  forcible  entry,  or  a  forcible  detainer.  Per  Abbott,  C.  J.,  Milner 
V.  Maclean,  2  C.  &  P.  18  :  12  E.  G.  L.  E.  An  indictment  for  a  forcible  entry  can- 
not be  supported  bj  evidence  of  a  mere  trespass,  but  there  must  be  proof  of  such 
force,  or  at  least  such  kind  of  force  as  is  calculated  to  prevent  any  resistance.  Per 
Lord  Tenterden,  C.  J.,  E.  v.  Smyth,  5  C.  &  P.  201 :  24  E.  C.  L.  K. 

Proof  thai  the  detainer  was  forcible.]  The  same  circumstances  of  violence  or 
terror  which  make  an  entry  forcible  will  make  a  detainer  forcibie  also;  therefore, 
whoever  keeps  in  his  house  an  unusual  number  of  people,  or  unusual  weapons,  or 
threatens  to  do  some  bodily  hurt  to  the  former  possessor  if  he  return,  shall  be  ad- 
judged guilty  of  a  forcible  detainer,  though  no  attempt  is  made  to  re-enter;  so  also, 
it  is  said,  if  he  place  men  at  a  distance  from  the  house,  to  assault  any  one  who  shall 
attempt  to  make  an  entry:  but  barely  refusing  to  go  out  of  a  house,  and  continuing 
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therein  in  despite  of  another,  is  not  a  forcible  detainer.  Hawk.  P.  C.  b.  1,  c.  64,  s. 
30.  So  where  a  lessee,  at  the  end  of  his  term,  keeps  arms  in  his  house  to  prevent 
the  entry  of  the  lessor,  or  a  lessee  at  will  retains  possession  with  force,  after  the  de- 
termination of  the  will :  these  are  forcible  detainers.  Com.  Dig.  Fore.  Det.  (B.  1). 

The  statute,  1.5  Ric.  2,  only  gave  a  remedy  in  cases  of  forcible  detainer,  where 
there  had  been  a  previous  forcible  entry;  but  the  statute,  8  Hen.  6.  c.  9,  gives  a 
remedy  for  forcible  detainer  after  a  previous  unlawful  entry;  for  the  entry  may  be 
unlawful,  though  not  forcible.  K  v.  Oakley,  4  B.  &  Ad.  307  :  24  E.  C.  L.  R.  But 
[*464]  it  does  not  hence  *follow  that  the  statute  8  Henry  6,  does  not  apply  to  the 
case  of  a  tenant  at  will,  or  for  years,  holding  over  after  the  will  is  determined,  or  the 
term  expired ;  because  the  continuance  in  possession  afterwards  may  amount,  in  judg- 
ment of  law,  to  a  new  entry.  Per  Parke,  J.,  Id."  p.  312,  citing  Hawk.  P.  C.  b.  1,  c. 
64,  s  34. 

A  conviction  for  a  forcible  detainer  is  bad,  if  it  only  state  that  the  prosecutor  com- 
plained to  the  justices  of  an  entry  and  unlawful  expulsion  and  forcible  detainer,  and 
that  they  personally  came  and  found  the  defendant  forcibly  detaining  the  premises, 
whereupon  they  convict  him,  &c.  For  the  justices  cannot  know  by  their  view,  with- 
out evidence,  that  the  detainer  was  unlawful,  or  that  there  had  been  an  unlawful 
entry.  Semble,  that  the  conviction  ought  to  show  that  the  defendant  was  summoned, 
or  had  otherwise  an  opportunity  to  defend  himself  Held  also,  that  the  court  was 
bound  to  award  a  re-restitution  as  a  consequence  of  quashing  the  conviction  without 
inquiring  into  the  legal  or  equitable  claims  of  the  respective  parties.  R.  v.  Wilson, 
3  A.  &  E.  817  :  30  E.  G.  L.  R. ;  Attwood  v.  Joliffe,  3  N.  Sess.  Cas.  116. 

Proof  of  the  possession  upon  which  the  entry  was  made.']  With  regard  to  the 
kind  of  entry  in  respect  of  which  a  person  may  be  guilty  of  a  forcible  entry,  it  is 
said  by  Hawkins  to  be  a  general  rule,  that  a  person  may  be  indicted  for  a  forcible 
entry  into  such  incorporeal  hereditaments,  for  which  a  writ  of  entry  will  lie  either  at 
common  law,  as  for  rent,  or  by  statute,  as  for  tithes;  but  that  there  is  no  good 
authority  that  such  an  indictment  will  lie  for  a  common  or  an  ofiSce.  So  no  violence 
offered  in  respect  of  a  way  or  other  easement,  will  make  a  forcible  entry.  Hawk.  P. 
C.  b.  1,  c.  64,  s.  31.  Nor  can  a  person  be  convicted  under  the  15  Ric.  2,  of  a  de- 
tainer of  any  tenements  into  which  he  could  not  have  made  a  forcible  entry.  Ibid. 

It  is  said  by  Hawkins,  that  it  seems  clear  that  no  one  can  come  within  the  inten- 
tion of  the  statutes,  by  any  force  whatsoever  done  by  him  on  entering  into  a  tenement 
whereof  he  himself  had  the  sole  and  lawful  possession,  both  at  and  before  the  time 
of  such  entry,  as  by  breaking  open  the  door  of  his  own  dwelling-house,  or  of  a  castle, 
which  is  his  own  inheritance,  but  forcibly  detained  from  him  by  one  who  claims  the 
bare  custody  of  it,  or  by  forcibly  entering  into  the  land  of  his  own  tenant  at  will. 
The  learned  writer  has  added  a  "  sed  quaere"  to  this  passage,  and  Lord  Kenyon  has 
observed  that  perhaps  some  doubt  may  hereafter  arise  respecting  what  Mr.  Sergeant 
Hawkins  says,  that  at  common  law  the  party  may  enter  with  force  into  that  to  which 
he  has  a  legal  title.  R.  v,  Wilson,  8  T.  R.  361. 

There  seems  now  to  be  no  doubt  that  a  party  may  be  guilty  of  a  forcible  entry,  by 
violently  and  with  force  entering  into  that  to  which  he  has  a  legal  title.  Newton  v. 
Harland,  1  M.  &  G.  644 :  39  E.  C.  L.  R,;  1  Russ.  by  Grea.  305,  and  (»). 

The  possession  of  a  joint  tenant,  or  tenant  in  common,  is  such  a  possession  as  may  be 
the  subject  of  a  forcible  entry  or  detainer  by  his  co-tenant;  for  though  the  entry  of  the 
latter  be  lawful  per  mie  et  per  tout,  so  that  he  cannot  in  any  case  be  punished  for  it 
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in  an  action  of  trespass,  yet  the  lawfulness  of  the  entry  is  no  excuse  for  the  violence. 
Hawk.  P.  C.  b.  1,  c.  64,  s.  33. 

Upon  an  indictment  founded  on  the  8  Hen.  6,  it  must  be  shown  *that  the  [*465] 
entry  was  on  a  freehold;  and  if  founded  on  the  21  Jac.  1,  that  it  was  upon  a  lease- 
hold, &c.,  according  to  that  statute.  R.  v.  Wannop,  Sayer,  142.  On  a  prosecution 
for  a  forcible  entry  on  the  possession  of  a  lessee  for  years,  it  is  sufficient  to'  prove  that 
such  lessee  was  possessed,  although  the -indictment  allege  that  the  premises  were  his 
freehold.  E.  v.  Lloyd,  Gald.  415.  Proof  that  the  party  holds  colorably,  as  a  free- 
holder or  leaseholder,  will  suffice ;  for  the  court  will  not,  on  the  trial,  enter  into  the 
validity  of  an  adver.se  claim,  which  the  party  ought  to  assert  by  action,  and  not  by 
force.  Per  Vaughan,  B.,  R.  v.  Williams,  Talf.  Dick.  Sess.  239. 

Proof  that  the  offence  was  committed  hy  the  defendant '\  This  offence  may  be 
committed  by  one  person  as  well  as  by  several.  Hawk.  P.  C.  b.  1,  c.  64,  s.  29.  All 
who  accompany  a  man  when  he  makes  a  forcible  entry,  will  be  adjudged  to  enter  with 
him,  whether  they  actually  come  upon  the  land  or  not.  Id.  s.  22.  So  also  with  those 
who,  having  an  estate  in  land  by  a  defeasible  title,  continue  by  force  in  possession, 
after  a  claim  made  by  one  who  has  a  right  of  entry.  Id.  s.  23.  But  where  several 
come  in  company  with  one  who  has  a  right  to  enter,  and  one  of  the  company  makes 
a  forcible  entry,  that  is  not  a  forcible  entry  in  the  others.  3  Bac.  Abr.  Forcible 
Entry  (B.)  And  a  person  who  barely  agrees  to  a  forcible  entry  made  to  his  use, 
without  his  knowledge  or  privity,  is  not  within  the  statutes,  because  he  no  way  con- 
curred in,  or  promoted  the  force.  Hawk.  P.  C.  b.  1,  c.  64,  s.  24. 

An  infant  or  feme  covert  may  be  guilty  of  a  forcible  entry,  for  actual  violence  done 
by  such  party  in  person ;  but  not  for  violence  done  by  others  at  their  command,  for 
such  command  is  void.  A  ferae  covert,  it  is  said,  may  be  imprisoned  for  such  offence, 
though  not  an  infant,  because  he  shall  not  be  subject  to  corporal  punishment  by  force 
of  the  general  words  of  any  statute  in  which  he  is  not  expressly  named.  Hawk.  P.  C. 
b.  1,  c.  64,  s.  35.  A  feme  covert  may  be  guilty  of  a  forcible  entry,  by  entering  with 
violence  into  her  husband's  house.  R.  v.  Smyth,  5  C.  &  P.  201  :  24  E.  C.  L.  R. 

Award  of  restitution.]  The  court  in  which  the  indictment  is  found,  or  the  Court 
of  King's  Bench  upon  the  removal  thither  of  the  indictment  by  certiorari,  has  power 
on  the  conviction  of  the  defendant  to  award  restitution  to  the  party  upon  whose  pos- 
session the  entry  has  been  made.  Hawk.  P.  C.  b.  1,  c.  64,  ss.  49,  50,  51.  Though 
by  the  provisos  in  the  statutes  of  Hen.  6  and  James  1,  the  defendants  may  set  up  a 
possession  for  three  years  to  stay  the  award  of  restitution.  Id.  s.  53.  A  supersedeas 
of  the  award  of  restitution  may  be  granted  by  the  same  court  that  made  the  award. 
Id.  s.  61.  And  a  re-restitution  may  be  awarded  by  the  King's  Bench.  Id.  s.  66. 
See  R.  V.  Wilson,  ante,  p.  464. 

Before  conviction  it  is  in  the  discretion  of  the  judge  of  assize  to  award  a  restitu- 
tion or  not,  although  a  true  bill  has  been  found  by  the  grand  jury  for  a  forcible  entry. 
R.  V.  Harland,  2  Lew.  C.  C.  170 ;  8  Ad.  &  E.  826 :  35  B.  C.  L.  R. ;  1  P.  &  D.  93  ; 
2  M.  &  R.  141. 
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Description  of  instruments  in  indictments  for  forgery,                              .                            ,  483 

engraving,       .                  ...  483 

Intent  to  defraud  particular  persons  need  not  be  alleged  or  proved,                                 .  483 

Interpretation  of  the  term  "possession,"      ...                  .....  484 

Punishment  of  forgery  under  statutes  not  repealed,      ...                                     .  484 

Principals  in  the  second  degree,  and  accessories,           ....                  .         .  485 

Forging  county  court  process .  4g5 

seal,  stamp,  or  signature  of  public  documents,         ...                  .         .  485 

documents  made  evidence  by  statute,                     .  486 

Forgery  in  other  eases,                    ...                  ....                            .  486 

What  amounts  to  forgery, _         _  488 

by  using  a  person's  own  name,  ....                            .         .  489 

by  using  another  person's  or  a  fictitious  name,           .                           .  489 

not  necessary  that  the  document  should  be  perfect,   .         .                  .  491 

Proof  of  forging  transfer  of  stock,                  .         .                                     ....  492 

personating  owner  of  stock,     ....                  ...                  .  493 

forging  a  bank  note,        .         .                  ...                                              .  493 

engraving  part  of  a  note,         .                  .         .                  494 

forging  deeds,          ...                  ...                                               .  495 

wills ...  .'495 

bills  of  exchange,         ...                                              ,                  .  496 
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Proof  of  forging  undertakings,  warrants,  or  orders  for  the  payment  of  money,     .         .  499 

receipts .         .  503 

warrants,  orders,  and  requests  for  the  delivery  of  goods,  .  505 

destroying,  defacing,  or  injuring  registers,      .         .  .                  .  506 

forging  county  court  process,  .         .                  .         .                  .  .  506 

the  uttering,  disposing  of,  or  patting  off,  .         .  507 

the  intent  to  defraud,      ...                                     .  509 

party  intended  to  be  defrauded,    .                    .  .  610 

the  falsity  of  the  instrument,  .         .         .  .511 

Form  of  indictment, ...  513 

Proof  with  regard  to  principles  and  accessories,  .  515 

of  guilty  knowledge,   .                            ....                   .  .         .  516 

Venue, .         .                   ....  516 


Forgery  at  common  law.]  At  common  law  the  offence  of  forgery  was  punishable 
as  a  misdemeanor.  It  is  defined  by  Sir  W.  Blackstone  as  "  the  fraudulent  making  or 
alteration  of  a  writing,  to  the  prejudice  of  another  man's  right :"  4  Com.  247  ;  and 
by  Mr.  East,  as  "a  false  making,  a  making  malo  animo  of  any  written  instrument, 
for  the  purpose  of  fraud  and  deceit."(l)  2  East,  P.  C.  852. 

*The  forgery  of  any  document,  whether  public  or  private,  with  intent  to  de-  [*468] 
fraud,  is  punishable  as  a  misdemeanor  at  common  law.  And  in  R.  v.  Hodgson,  Dear.  & 
B.C.  C.  3;  S.  C.  25  L.  J.  M.  C.  78,  the  court  said  it  wasunnecessary  to  consider  whether 
or  not  the  document  which  the  prisoner  was  charged  with  forging  (a  diploma  of  the 
College  of  Surgeons)  was  of  a  public  nature  or  not,  because,  whether  it  was  or  was 
not,  in  order  to  make  out  the  offence  there  must  have  been,  at  the  time  of  the  instru- 
ment being  forged,  an  intention  to  defraud  some  person.  The  distinction,  therefore, 
as  to  the  intent  to  defraud,  between  the  forgery  of  public  and  private  documents  at 
common  law,  which  has  been  sometimes  drawn,  seems  to  be  of  little  importance.  If 
any  other  inference  is  to  be  drawn  from  the  passage  in  Hawk.  P.  C.  b.  1,  c.  70,  it 
must  be  considered  as  overruled  by  this  case.  There  are  indeed  many  public  docu- 
ments the  forgery  of  which  is  made  punishable  by  statute  as  a  criminal  offence  with- 
out any  intent.  But  these  provisions  in  no  way  affect  the  general  principle  of  law 
just  stated;  on  the  other  hand,  they  impliedly  recognize  it,  as,  had  it  been  otherwise, 
they  would,  many  of  them,  have  been  unnecessary. 

Though  doubts  were  formerly  entertained  on  the  subject,  it  is  now  clear  that  forg- 
ing any  document,  with  a  fraudulent  intent,  and  whereby  another  person  may  be  pre- 
judiced, is  within  the  rule.(2)  Thus,  after  much  debate,  it  was  held,  that  forging 
an  order  for  the  delivery  of  goods  was  a  misdemeanor  at  common  law. (3)  R.  v. 
Ward,  Str.  747;  2  Ld.  Raym.  1461.  And  the  same  was  held  by  a  majority  of  the 
judges  with  regard  to  a  document  purporting  to  be  a  discharge  from  a  creditor  to  a 
gaoler,  directing  him  to  discharge  a  prisoner  in  his  custody.  R.  v.  Fawcett,  2  East, 
P.  C.  862.  R.  V.  Ward  is  considered  by  Mr.  East  to  have  settled  the  rule  that  the 
counterfeiting  of  any  writing,  with  a  fraudulent  intent,  whereby  another  may  be  pre- 
judiced, is  forgery  at  common  law.  2  East,  P.  C.  861. 

Forgery  at  common  law  must  be  of  some  document  or  writing.  Therefore,  where 
the  prisoner  was  indicted  for  forging  the  name  of  J.  Linnell,  and  the  evidence  was 
that  he  painted  it  in  the  corner  of  a  picture,  with  intent  to  pass  off  the  picture  as  a 

(1)  Forgery  is  the  alteration  of  a  deed  or  writing  in  a  material  part,  to  the  prejudice  of  another, 
as  well  as  when  the  whole  deed  or  writing  is  forged.   5  Strobhart,  58. 

In  an  indictment  for  forgery,  the  proof  was  that  the  defendant  wrote  a  promis.=ory  note  for  $141. 
26,  and  read  it  to  another,  who  was  unable  to  read,  as  a  note  for  $41.26,  and  induced  him  to  sign  it 
as  maker.  Held,  that  this  did  not  constitute  a  foreerv.  The  Commonwealth  v.  Sankey,  10  Harris, 
390. 

(2)  Ames's  Case,  2  Greenl.  365  ;  Penna.  t.  McKee,  Addison,  33. 

(3)  The  Commonwealth  v.  Ayer,  3  Cushing,  150. 
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work  of  that  artist,  this  was  held  not  to  be  a  forgery.  But  that,  if  money  had  been 
obtained  by  the  fraud,  the  defendant  was  indictable  for  a  cheat  at  common  law.  R. 
V.  Closs,  Dear.  &  B.  C.  C.  460 ;  S.  C.  27  L.  J.  M.  C.  54.  So  where  the  prisoner 
caused  wrappers  to  be  printed  similar  to  those  of  another  tradesman,  and  sold  in 
them  a  composition  called  "  Berwick's  Baking  Powder,"  but  caused  the  signature 
and  the  notification  that  witheiit  such  signature  no  powder  was  genuine,  which  ap- 
peared on  the  genuine  wrappers,  to  be  omitted ;  it  was  held  that  this  was  no  forgery, 
though  the  jury  found  that  the  wrappers  were  procured  by  the  prisoner  with  intent 
to  defraud.  R.  v.  Smith,  Dear.  &  B.  C.  C.  566;  S.  C.  27  L.  J.  M.  C.  225. 

It  is  not  necessary  to  the  sustaining  an  indictment  for  forgery  at  common  law,  that 
any  prejudice  should  in  fact  have  happened  by  reason  of  the  fraud. (1)  R.  v.  Ward, 
Str.  747  ;  2  Ld.  Laym.  1461.  Nor  is  it  necessary  that  there  should  be  any  publica- 
tion of  the  forged  instrument.    2  East,  P.  C.  855,  951;  1  Russ.  by  Grea.  318. 

It  is  not  forgery  fraudulently  to  procure  a  party's  signature  to  a  document  the  con- 
tents of  which  have  been  altered  without  his  knowledge :  R.  v.  Chadwicke,  2  Moo. 
&  R.  545 ;  or  fraudulently  to  induce  a  person  to  execute  an  instrument  on  a  misrep- 
[*469]  resentation  of  *its  contents.  Per  Rolfe,  B.,  R.  v.  Collins,  MS.,  2  Moo.  &  R. 
461.  This  comes  under  another  class  of  offences,  and  is  specially  provided  for  by  the 
24  &  25  Vict.  c.  96,  s.  90,  supra,  p.  432. 

Forgery  hy  statute.]  By  several  statutes  certain  forgeries  have  been  made  felonies, 
and  the  punishment  increased.  Many  of  these  statutes  were  consolidated  by  the  11 
Geo.  4  and  1  Wm.  4,  c.  66,  which  is  now  repealed,  and  the  statutes  again  consoli- 
dated by  the  24  &  25  Vict.  c.  98. 

Forging  her  mnjesty's  seals.]  By  s.  1  of  that  act,  "Whosoever  shall  forge  or 
counterfeit,  or  shall  utter,  knowing  the  same  to  be  forged  or  counterfeited,  the  great 
seal  of  the  United  Kingdom,  her  majesty's  privy  seal,  any  privy  signet  of  her  ma- 
jesty, her  majesty's  royal  sign  manual,  any  of  her  majesty's  seals  appointed  by  the 
twenty-fourth  article  of  the  union  between  England  and  Scotland,  to  be  kept,  used, 
and  continued  in  Scotland,  the  great  seal  of  Ireland,  or  the  privy  seal  of  Ireland,  or 
shall  forge  or  counterfeit  the  stamp  or  impres.sion  of  any  of  the  seals  aforesaid,  or 
shall  utter  any  document  or  instrument  whatsoever,  having  thereon  or  affixed  thereto 
the  stamp  or  impression  of  any  such  forged  or  counterfeited  seal,  knowing  the  same 
to  be  the  stamp  or  impression  of  such  forged  or  counterfeited  seal,  or  any  forged  or 
counterfeited  stamp  or  impression  made  or  apparently  intended  to  resemble  the 
stamp  or  impression  of  any  of  the  seals  aforesaid,  knowing  the  same  to  be  forged  or 
counterfeited,  or  shall  forge  or  alter,  or  utter,  knowing  the  same  to  be  forged  or 
altered,  any  document  or  instrument  having  any  of  the  said  stamps  or  impressions 
thereon  or  affixed  thereto,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Forging  transfers  of  stock,  and  powers  of  attorney  relating  thereto.]  By  s.  2, 
"  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing 
the  same  to  be  forged  or  altered,  any  transfer  of  any  share  or  interest  of  or  in  any 

(1)  Arnold  v.  Cost,  8  Gill  &  Johns.  220. 
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Stock,  annuity,  or  other  public  fund  which  now  is  or  hereafter  may  be  traqsferable  at 
the  bank  of  England  or  at  the  bank  of  Ireland,  or  of  or  in  the  capital  stock  of  any 
body  corporate,  company,  or  society  which  now  is  or  hereafter  may  be  established  by 
charter,  or  by,  under,  or  by  virtue  of  any  act  of  Parliament,  or  shall  forge  or  alter, 
or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered, 
any  power  of  attorney  or  other  authority  to  transfer  any  share  or  interest  of  or  in  any 
such  stock,  annuity,  public  fund,  or  capital  stock,  or  to  receive  any  dividend  or  money 
payable  in  respect  of  any  such  share  or  interest,  or  shall  demand  or  endeavor  to  have 
any  such  share  or  interest  transferred,  or  to  receive  any  dividend  or  money  payable 
in  respect  thereof,  by  virtue  of  any  such  forged  or  altered  power  of  attorney  or  other 
authority,  knowing  the  same  to  be  forged  or  altered,  with  intent  in  any  of  the  cases 
aforesaid  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  *ex-  [*47U] 
ceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 

Personatiwj  the  owner  of  stock,  and  transferring  or  receiving  dividends.^  By  s. 
3,  "  Whosoever  shall  falsely  and  deceitfully  personate  any  owner  of  any  share  or  in- 
terest of  or  in  any  stock,  annuity,  or  other  public  fund,  which  now  is  or  hereafter 
may  be  transferable  at  the  bank  of  England  or  at  the  bank  of  Ireland,  or  any  owner 
of  any  share  or  interest  of  or  in  the  capital  stock  of  any  body  corporate,  company,  or 
society,  which  now  is  or  hereafter  may  be  established  by  charter,  or  by,  under,  or  by 
virtue  of  any  act  of  Parliament,  or  any  owner  of  any  dividend  or  money  payable  in 
respect  of  any  such  share  or  interest  as  aforesaid,  and  shall  thereby  transfer  or  en- 
deavor to  transfer  any  share  or  interest  belonging  to  any  such  owner,  or  thereby 
receive  or  endeavor  to  receive  any  money  due  to  any  such  owner,  as  if  such  offender 
were  the  true  and  lawful  owner,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  attestation  to  power  of  attorney  for  transfer  of  sfoc/c.J  By  s.  4,  "Who- 
soever shall  forge  any  name,  handwriting,  or  signature,  purporting  to  be  the  name, 
handwriting,  or  signature  of  a  witness  attesting  the  execution  of  any  power  of  attor- 
ney or  other  authority  to  transfer  any  share  or  interest  of  or  in  any  such  stock,  an- 
nuity, public  fund,  or  capital  stock,  as  is  in  either  of  the  last  two  preceding  sections 
mentioned,  or  to  receive  any  dividend  or  money  payable  in  respect  of  any  such  share 
or  interest,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  power  of  attorney  or 
other  authority,  with  any  such  forged  name,  handwriting,  or  signature  thereon,  know- 
ing the  same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Making  false  entries  in  the  books  of  the  public  fmds.]  By  a.  5,  "  Whosoever  shall 
wilfully  make  any  false  entry  in,  or  wilfully  alter  any  word  or  figure  in,  any  of  the 
books  of  account  kept  by  the  governor  and  company  of  the  bank  of  England  or  the 
governor  and  company  of  the  bank  of  Ireland,  in  which  books  the  accounts  of  the 
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owners  of.any  stock,  annuities,  or  other  public  funds  which  now  are  or  hereafter  may 
be  transferable  at  the  bank  of  England  or  at  the  bank  of  Ireland  shall  be  entered  and 
kept,  or  shall  in  any  manner  wilfully  falsify  any  of  the  accounts  of  any  such  owners 
in  any  of  the  said  books,  with  intent  in  any  of  the  cases  aforesaid  to  defraud,  or  shall 
wilfully  make  any  transfer  of  any  share  or  interest  of  or  in  any  stock,  annuity,  or 
other  public  fund  which  now  is  or  hereafter  may  be  transferable  at  the  bank  of  Eng- 
land or  at  the  bank  of  Ireland,  in  the  name  of  any  person  not  being  the  true  and 
lawful  owner  of  such  share  or  interest,  with  intent  to  defraud,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
[*471]  *oourt,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Clerks  of  the  bank  maJcimj  out  false  dividend  warrants.]  By  s.  6,  "Whosoever 
being  a  clerk,  officer,  or  servant  of,  or  other  person  employed  or  intrusted  by  the 
governor  and  company  of  the  bank  of  England,  or  the  governor  and  company  of  the 
blink  of  Ireland,  shall  knowingly  make  out  or  deliver  any  dividend  warrant  or  warrant 
for  payment  of  any  annuity,  interest,  or  money  payable  at  the  bank  of  England  or 
Ireland  for  a  greater  or  less  amount  than  the  person  on  whose  behalf  such  warrant 
shall  be  made  out  is  entitled  to,  with  intent  to  defraud,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement." 

Forcing  East  India  securities.]  By  s.  7,  "  Whosoever  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  bond 
commonly  called  an  East  India  bond,  or  any  bond,  debenture,  or  security  issued  or 
made  under  the  authority  of  any  act  passed  or  to  be  passed  relating  to  the  Bast 
Indies,  or  any  indorsement  on  or  assignment  of  any  such  bond,  debenture,  or  security, 
with  intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  exchequer  hills,  bonds,  debentures,  &c.]  By  s.  8,  "Whosoever  shall  forge 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  exchequer  bill,  or  exchequer  bond,  or  exchequer  debenture,  or  any  in- 
dorsement on  or  assignment  of  any  exchequer  bill,  or  exchequer  bond,  or  exchequer 
debenture,  or  any  receipt  or  certificate  for  interest  accruing  thereon,  with  intent  to 
defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Milking  plates,  &c.,  in  imitation  of  those  used  for  exchequer  bills,  &c.]  By  s.  9, 
"  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the 
party  accused),  shall  make,  or  cause  or  procure  to  be  made,  or  shall  aid  or  assist  in 
making,  or  shall  knowingly  have  in  his  custody  or  possession,  any  frame,  mould,  or 
instrument  having  therein  any  words,  letters,  figures,  marks,  lines,  or  devices  pecu- 
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liar  to  and  appearing  in  the  substance  of  any  paper  provided  or  to  be  provided  or  used 
for  exchequer  bills,  or  exchequer  bonds,  or  exchequer  debentures,  or  any  machinery 
for  working  any  threads  into  the  substance  of  any  paper,  or  any  such  thread,  and  in- 
tended to  imitate  such  words,  letters,  figures,  marks,  lines,  threads,  *or  [*47'2] 
devices,  or  any  plate  peculiarly  employed  for  printing  such  exchequer  bills,  bonds,  or 
debentures,  or  any  die  or  seal  peculiarly  used  for  preparing  any  such  plate,  or  for 
sealing  such  exchequer  bills,  bonds,  or  debentures,  or  any  plate,  die,  or  seal  intended 
to  imitate  any  such  plate,  die,  or  seal  as  aforesaid,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  terra  not  exceeding  seven  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Malcing  paper  in  imitation  of  that  used  for  exchequer  lilh.']  By  s.  10,  "  Whoso- 
ever, without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  shall  make,  or  cause  or  procure  to  be  made,  or  aid  or  assist  in  making,  any 
paper  in  the  substance  of  which  shall  appear  any  words,  letters,  figures,  marks,  lines, 
threads,  or  other  devices  peculiar  to  and  appearing  in  the  substance  of  any  paper 
provided  or  to  be  provided  or  used  for  such  exchequer  bills,  bonds,  or  debentures,  or 
any  part  of  such  words,  letters,  figures,  marks,  lines,  threads,  or  other  devices,  and 
intended  to  imitate  the  same,  or  shall  knowingly  have  in  his  custody  or  possession 
any  paper  whatsoever,  in  the  substance  whereof  shall  appear  any  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices  as  aforesaid,  or  any  parts  of  such  words,  let- 
ters, figures,  marks,  lines,  threads,  or  other  devices,  and  intended  to  imitate  the  same, 
or  shall  cause  or  assist  in  causing  any  such  words,  letters,  figures,  marks,  lines,  threads, 
or  devices  as  aforesaid,  or  any  part  of  such  words,  letters,  figures,  marks,  lines,  threads, 
or  other  devices,  and  intended  to  imitate  the  same,  to  appear  in  the  substance  of  any 
paper  whatever,  or  shall  take  or  assist  in  taking  any  impression  of  any  such  plate,  die, 
or  seal,  as  in  the  last  preceding  section  mentioned,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement.'' 

Having  in  possession  paper,  plates,  or  dies  to  he  used  for  exchequer  hills,  &e  ]  By 
s.  11,  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused),  shall  purchase  or  receive  or  knowingly  have  in  his  custody  or 
possession  any  paper  manufactured  and  provided  by  or  under  the  directions  of  the 
commissioners  of  inland  revenue  or  commissioners  of  her  majesty's  treasury,  for  the 
purpose  of  being  used  as  exchequer  bills,  or  exchequer  bonds,  or  exchequer  deben- 
tures, before  such  paper  shall  have  been  duly  stamped,  signed,  and  issued  for  public 
use,  or  any  such  plate,  die,  or  seal,  as  in  the  last  two  preceding  sections  mentioned, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  three  years,  with 
or  without  hard  labor." 

Forging  bank  notes  and  hills.]  By  s.  12,  "Whosoever  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  oflF,  knowing  the  same  to  be  forged  or  altered,  any 
note  or  bill  of  exchange  of  the  governor  and  company>of  the  bank  of  P^ngland,  or  of 
the  governor  and  company  *of  the  bank  of  Ireland,  or  of  any  other  body  cor-  [*473] 
porate,  company,  or  persons  carrying  on  the  business  of  bankers?,  commonly  called  a 
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bank  note,  a  bank  bill  of  exchange,  or  a  bank  post  bill,  or  any  indorsement  on  or  as- 
signment of  any  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  with  intent  to 
defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  coTjrt,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Purchasing  or  rfceiving  or  having  forged  havJt  notes  and  hilU.^  By  s.  13, 
"  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the 
party  accused),  shall  purchase  or  receive  from  any  other  person,  or  have  in  his 
custody  or  possession,  any  forged  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 
or  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  knowing 
the  same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor." 

Making  or  having  mould  or  paper  for  forging  notes  of  Blanks  of  England  ami 
Ireland."]  By  s.  14,  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof 
"whereof  shall  lie  on  the  party  accused),  shall  make  or  use,  or  knowingly  have  in  his 
custody  or  possession,  any  frame,  mould,  or  instrument  for  the  making  of  paper  with 
the  words  '  bank  of  England'  or  '  bank  of  Ireland,'  or  any  part  of  such  words  in- 
tended to  resemble  and  pass  for  the  same,  visible  in  the  substance  of  the  paper,  or 
for  the  making  of  paper  with  curved  or  waving  bar  lines,  or  with  the  laying  wire 
lines  thereof  in  a  waving  or  curved  shape,  or  with  any  number,  sum,  or  amount 
expressed  in  a  word  or  words,  in  Roman  letters,  visible  in  the  substance  of  the  paper, 
or  with  any  device  or  distinction  peculiar  to  and  appearing  in  the  substance  of  the 
paper  used  by  the  governor  and  company  of  the  banks  of  England  and  Ireland  re- 
spectively for  any  notes,  bills  of  exchange,  or  bank  post-bills  of  such  banks  respec- 
tively, or  shall  make,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  knowingly  have 
in  his  custody  or  possession,  any  paper  whatsoever  with  the  words  '  bank  of  England' 
or  '  bank  of  Ireland,'  or  any  part  of  such  words  intended  to  resemble  and  pass  for  the 
same,  visible  in  the  substance  of  the  paper,  or  any  paper  with  curved  or  waving  bar 
lines,  or  with  the  laying  wire  lines  thereof  in  a  waving  or  curved  shape,  or  with  any 
number,  sum  or  amount  expressed  in  a  word  or  words  in  Roman  letters,  appearing 
visible  in  the  substance  of  the  paper,  or  with  any  device  or  distinction  peculiar  to 
and  appearing  in  the  substance  of  the  paper  used  by  the  governor  and  company  of 
the  banks  of  England  and  Ireland  respectively  for  any  notes,  bills  of  exc'hange,  or 
bank  post  bills  of  such  banks  respectively,  or  shall  by  any  art  or  contrivance  cause 
the  words  '  bank  of  England'  or  '  bank  of  Ireland,'  or  any  part  of  such  words  intended 
to  resemble  and  pass  for  the  same,  or  any  device  or  distinction  peculiar  to  and  ap- 
pearing in  the  substance  of  the  paper  used  by  the  governor  and  company  of  the  banks 
of  England  and  Ireland  respectively  for  any  notes,  bills  of  exchange,  or  bank  post 
[*474]  bills  of  such  banks  respectively,  to  appear  visible  in  the  substance  of  *any 
paper,  or  shall  cause  the  numerical  sum  or  amount  of  any  bank  note,  bank  bill  of 
exchange,  or  bank  post  bill,  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank 
bank  post  bill,  in  a  word  or  words  in  Roman  letters,  to  appear  visible  in  the  substance 
of  the  paper  whereon  the  same  shall  be  written  or  printed,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
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years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor." 

But  it  is  provided,  by  section  15,  that  "  nothing  in  the  last  preceding  section  con- 
tained shall  prevent  any  person  from  issuing  any  bill  of  exchange  or  promissory  note 
having  the  amount  thereof  expressed  in  guineas,  or  in  a  numerical  figure  or  figures 
denoting  the  amount  thereof  in  pounds  sterling  appearing  visible  in  the  substance 
of  the  paper  upon  which  the  same  shall  be  written  or  printed,  nor  shall  prevent  any 
person  from  making,  using,  or  selling  any  paper  having  waving  or  curved  lines,  or 
any  other  devices  in  the  nature  of  watermarks  visible  in  the  substance  of  the  paper, 
not  being  bar  lines  or  laying  wire  lines,  provided  the  same  are  not  so  contrived  as  to 
form  the  groundwork  or  texture  of  the  paper,  or  to  resemble  the  waving  or  curved 
laying  wire  lines  or  bar  lines,  or  the  watermarks  of  the  paper  used  by  the  governor 
and  company  of  the  banks  of  England  and  Ireland  respectively." 

Engraving  or  having  any  plate  or  paper  for  maMng  forged  hank  notes  or  bills.] 
By  s.  16,  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall 
lie  on  the  party  accused),  shall  engrave  or  in  anywise  make  upon  any  plate  whatso- 
ever, or  upon  any  wood,  stone,  or  other  material,  any  promissory  note,  bill  of  ex- 
change, or  bank  post  bill,  or  part  of  a  promissory  note,  bill  of  exchange,  or  bank  post 
bill,  purporting  to  be  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the 
governor  and  company  of  the  bank  of  England,  or  of  the  governor  and  company  of 
the  bank  of  Ireland,  or  of  any  other  body  corporate,  company,  or  person  carrying  on 
the  business  of  bankers,  or  to  be  a  blank  bank  note,  blank  promissory  note,  blank 
bank  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company  of  the 
bank  of  England,  or  of  the  governor  and  company  of  the  bank  of  Ireland,  or  of  any 
such  other  body  corporate,  company,  or  person  as  aforesaid,  or  to  be  a  part  of  a  bank 
note,  promissory  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor  and 
company  of  the  bank  of  England,  or  of  the  governor  and  company  of  the  bank  of 
Ireland,  or  of  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  any 
name,  word,  or  character  resembling  or  apparently  intended  to  resemble  any  sub- 
scription to  any  bill  of  exchange  or  promissory  note  issued  by  the  governor  and 
company  of  the  bank  of  England,  or  the  governor  and  company  of  the  bank  of  Ire- 
land, or  by  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  shall 
use  any  such  plate,  wood,  stone,  or  other  material,  or  any  other  instrument  or  device, 
for  the  making  or  printing  any  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 
or  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of 
a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  knowingly  have  in  his 
custody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  or  any  such 
instrument  or  device;  *or  shall  knowingly  offer,  utter,  dispose  of,  or  put  ofi',  [*475} 
or  have  in  his  custody  or  possession  any  paper  upon  which  any  blank  bank  note,  blank 
bank  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company  of  the 
bank  of  England,  or  of  the  governor  and  company  of  the  bank  of  Ireland,  or  of  any 
such  other  body  corporate,  company,  or  person  as  aforesaid,  or  part  of  a  bank  note, 
bank  bill  of  exchange,  or  bank  post  bill,  or  any  name,  word,  or  character  resembling 
or  apparently  intended  to- resemble  any  such  subscription,  shall  be  made  or  printed, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Engraving  any  part  of  a  hank  note  or  hill,  or  using  or  having  any  such  plafe, 
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Uttering  or  having  any  impression  thereof.']  By  section  17,  "  Whosoever,  without 
lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused),  shall 
engrave  or  in  anywise  make  upon  any  plate  whatsoever,  or  upon  any  wood,  stone,  or 
other  material,  any  word,  number,  figure,  device,  character,  or  ornament,  the  impres 
sion  taken  from  which  shall  resemble  or  apparently  be  intended  to  resemble  any  part 
of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor  and  company 
of  the  bank  of  England,  or  of  the  governor  and  company  of  the  bank  of  Ireland,  or 
of  any  other  body  corporate,  company,  or  person  carrying  on  the  business  of  bankers, 
or  shall  use  or  knowingly  have  in  his  custody  or  possession  any  such  plate,  wood, 
stone,  or  other  material,  or  any  other  instrument  or  device  for  the  impressing  or 
making  upon  any  paper  or  other  material,  any  word,  number,  figure,  character,  or 
ornament  which  shall  resemble  or  apparently  be  intended  to  resemble  any  part  of 
a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor  and  company 
of  the  bank  of  England,  or  of  the  governor  and  company  of  the  bank  of  Ireland,  or 
of  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  shall  knowingly 
offer,  utter,  dispose  of,  or  put  off,  or  have  io  his  custody  or  possession,  any  paper  or 
other  material  upon  which  there  shall  be  an  impression  of  any  such  matter  as  afore- 
said, shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  t)e  liable,  at  the 
discretion  of  the  co'Urt,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen years,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  terra  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
,  nient." 

Malcing  or  having  mould  for  making  paper  with  the  name  of  any  hanker  thereon, 
or  making  or  having  such  paper.']  By  section  18,  "  Whosoever,  without  lawful  au- 
thority or  excuse  (the  proof  whereof  "shall  lie  on  the  party  accused),  shall  make  or 
use  any  frame,  mould,  or  instrument  for  the  manufacture  of  paper,  with  the  name  or 
firm  of  any  body  corporate,  company,  or  person  carrying  on  the  business  of  bankers 
(other  than  and  except  the  banks  of  England  and  Ireland  respectively),  appearing  visi- 
ble in  the  substance  of  the  paper,  or  knowingly  have  in  his  custody  or  possession  any 
such  frame,  mould,  or  instrument,  or  make,  use,  sell,  expose  to  sale,  utter,  or  dispose 
of,  or  knowingly  have  in  his  custody  or  possession  any  paper  in  the  substance  of 
[*476]  which  J,he  name  or  firm  of  any  such  body  corporate,  company,  *or  person 
shall  appear  visible,  or  by  any  art  or  contrivance  cause  the  name  or  firm  of  any  such 
body  corporate,  company,  or  person  to  appear  visible  in  the  substance  of  the  paper 
upon  which  the  same  shall  be  written  or  printed,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  seivitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
yeprs, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
■hard  labor,  and  with  or  without  solitary  confinement." 

Engraving  plates  for  foreign  bills  or  notes,  or  using  or  having  such  plates,  or  utter- 
mg  or  having  any  impression  thereof]  By  s.  19,  "  Whosoever,  without  lawful  au- 
thority or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused),  shall  engrave  or 
in  anywise  make  upon  any  plate  whatsoever,  or  upon  any  wood,  stone,  or  other  ma- 
terial, any  bill  of  exchange,  promissory  note,  undertaking,  or  order  for  payment  of 
money,  or  any  part  of  any  bill  of  exchange,  promissory  note,  undertaking,  or  order  for 
payment  of  money,  in  whatever  language  the  same  may  be  expressed,  and  whether 
the  same  shall  or  shall  not  be,  or  be  intended  to  be  under  seal,  purporting  to  be  the 
bill,  note,  undertaking,  or  order,  or  part  of  the  bill,  note,  undertaking,  or  order  of  any 
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foreign  prince  or  state,  or  of  any  minister  or  officer  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  body  corporate,  or  body  of  the  like  nature,  constituted  or 
recognized  by  any  foreign  prince  or  state,  or  of  any  person  or  company  of  persons  resi- 
dent in  any  country  not  under  the  dominion  of  her  majesty,  or  shall  use,  or  know- 
ingly have  in  his  custody  or  possession  any  plate,  stone,  wood,  or  other  material,  upon 
which  any  such  foreign  bill,  rfbte,  undertaking,  or  order,  or  any  part  thereof,  shall  be 
engraved  or  made,  or  shall  knowingly  offer,  utter,  dispose  of,  or  put  off,  or  have  in 
his  custody  or  possession  any  paper  upon  which  any  part  of  such  foreign  bill,  note, 
undertaking,  or  order  shall  be  made  or  printed,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Forging  deeds,  hands,  &c.']  By  s.  20,  "Whosoever,  with  intent  to  defraud,  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowina:  the  same  to  be  forged 
or  altered,  any  deed  or  any  bond  or  writing  obligatory,  or  any  assignment  at  law  or  in 
equity  of  any  such  bond  or  writing  obligatory,  or  shall  forge  any  name,  handwriting, 
or  signature  purporting  to  be  the  name,  handwriting:,  or  signature  of  a  witness,  attest- 
ing the  execution  of  any  deed,  bond,  or  writing  obligatory,  or  shall  offer,  utter,  dispose 
of,  or  put  off  any  deed,  bond,  or  writing  obligatory,  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  same  to  be  forged,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Forging  wills '\  By  s.  21,  "Whosoever,  with  intent  to  defraud,  *shan  [*477] 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered,  any  will,  testament,  codicil,  or  testamentary  instrument,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement." 

Forging  Mils  of  exvliange  or  promissory  notes.]  By  s.  22,  "  Whosoever  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered,  any  bill  of  exchange,  or  any  acceptance,  indorsement,  or  assign- 
ment of  any  bill  of  exchange,  or  any  promissory  note  for  the  payment  of  money,  or 
any  indorsement,  or  assignment  of  any  such  promissory  note,  with  intent  to  defraud, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  orders,  reteipts,  &c.,for  money  or  goods.]  By  s.  2.3,  "  Whosoever  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered,  any  undertaking,  warrant,  order,  authority,  or  request  for  the  pay- 
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ment  of  money,  or  for  the  delivery  or  transfer  of  any  goods  or  cKattels,  or  of  any 
note,  bill,  or  other  security  for  the  payment  of  money,  or  for  procuring  or  giving 
eredit,  or  any  indorsement  on  or  assignment  of  any  such  undertaking,  warrant,  order, 
authority,  or  request,  or  any  accountable  receipt,  acquittance,  or  receipt  for  money  or 
for  goods,  or  for  any  note,  bill,  or  other  security  for  the  payment  of  money,  or  any 
indorsement  on  or  assignment  of  any  such  accountable  receipt,  with  intent,  in  any  of 
the  cases  aforesaid,  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or 
for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement." 

Drawing,  TnaMng,  accepting,  indorsing,  or  signing  bills,  notes,  receipts,  dec,  with- 
out authority.]  By  s.  24,  "  Whosoever,  with  intent  to  defraud,  shall  draw,  make, 
sign,  accept,  or  indorse  any  bill  of  exchange  or  proniLssory  note,  or  any  undertaking, 
warrant,  order,  authority,  or  request  for  the  payment  of  money,  or  for  the  delivery  or 
transfer  of  goods  or  chattels,  or  of  any  bill,  note,  or  other  security  for  money,  by 
procuration  or  otherwise,  for,  in  the  name,  or  on  the  account  of  any  other  person, 
without  lawful  authority  or  excuse,  or  shall  offer,  utter,  dispose  of,  or  put  off  any 
such  bill,  note,  undertaking,  warrant,  order,  authority,  or  request,  so  drawn,  made, 
signed,  accepted,  or  indorsed  by  procuration  or  otherwise,  without  lawful  authority 
or  excuse  as  aforesaid,  knowing  the  same  to  have  been  so  drawn,  made,  signed,  ac- 
cepted, or  indorsed  as  aforesaid,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be  impris- 
oned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement." 

[*478]  *  Obliterating  crossings  on  checJcs.']  By  s.  25,  "Whenever  any  check  or 
draft  on  any  banker  shall  be  crossed  with  the  name  of  a  banker,  or  with  two  trans- 
verse lines  with  the  words  'and  company,'  or  any  abbreviation  thereof,  whosoever 
shall  obliterate,  add  to,  or  alter  any  such  crossing,  or  shall  offer,  utter,  dispose  of.  or 
put  off  any  check  or  draft  whereon  any  such  obliteration,  addition,  or  alteration  has 
been  made,  knowing  the  same  to  have  been  made  with  intent,  in  any  of  the  cases 
aforesaid,  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  debentures.]  By  s.  26,  "Whosoever  shall  fraudulently  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently 
altered,  any  debenture  issued  under  any  lawful  authority  whatsoever,  either  within 
her  majesty's  dominions  or  elsewhere,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

Forging  proceedings  of  courts  of  record.]  By  s.  27,  "  Whosoever  shall  forge,  or 
fraudulently  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
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forged  or  fraudulently  altered,  any  record,  writ,  return,  panel,  process,  rule,  order, 
warrant,  interrogatory,  deposition,  affidavit,  affirmation,  recognizance,  cognovit  acti- 
onem, or  warrant  of  attorney,  or  any  original  document  whatsoever  of  or  belonging 
to  any  court  of  record,  or  any  bill,  petition,  process,  notice,  rule,  answer,  pleading, 
interrogatory,  deposition,  affidavit,  affirmation,  report,  order,  or  decree,  or  any  original 
document  whatsoever  of  or  belonging  to  any  court  of  equity  or  court  of  admiralty 
in  England  or  Ireland,  or  any  document  or  writing,  or  any  copy  of  any  document  or 
writing  used  or  intended  to  be  used  as  evidence  in  any  court  in  this  section  mentioned, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years, 
and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  copies  or  certificates  of  records,  process  of  courts  not  of  record,  and  using 
forged  process.^  By  s.  28,  "  Whosoever,  being  the  clerk  of  any  court,  or  other 
officer  having  the  custody  of  the  records  of  any  court,  or  being  the  deputy  of  any 
such  clerk  or  officer,  shall  utter  any  false  copy  or  certificate  of  any  record,  knowing 
the  same  to  be  false;  and  whosoever,  other  than  such  clerk,  officer,  or  deputy,  shall 
sign  or  certify  any  copy  or  certificate  of  any  record  as  such  clerk,  officer,  or  deputy ; 
and  whosoever  shall  forge  or  fraudulently  alter,  or  offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or  fraudulently  altered,  any  copy  or  certificate  of  any 
record,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  copy  or  certificate  *of  [*479] 
any  record  having  thereon  any  false  or  forged  name,  handwriting,  or  signature,  know- 
ing the  same  to  be  false  or  forged;  and  whosoever  shall  forge  the  seal  of  any  court 
of  record,  or  shall  forge  or  fraudulently  alter  any  process  of  any  court  other  than 
such  courts  as  in  the  last  preceding  section  mentioned,  or  shall  serve  or  enforce  any 
forged  process  of  any  court  whatsoever,  knowing  the  same  to  be  forged,  or  shall 
deliver  or  cause  to  be  delivered  to  any  person  any  paper  falsely  purporting  to  be 
any  such  process,  or  a  copy  thereof,  or  to  be  any  judgment,  decree,  or  order  of  any 
court  of  law  or  equity,  or  a  copy  thereof,  knowing  the  same  to  be  false,  or  shall  act 
or  profess  to  act  under  any  such  false  process,  knowing  the  same  to  be  false,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

See  also  9  &  10  Vict.  c.  95,  s.  57,  which  contains  a  similar  provision  as  to  county 
court  process. 

Forging  instruments  made  evidence  hy  act  of  Parliaments]  By  s.  29,  "Whoso- 
ever shall  forge  or  fraudulently  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  know- 
ing the  same  to  be  forged  or  fraudulently  altered,  any  instrument,  whether  written  or 
printed,  or  partly  written  and  partly  printed,  which  is  or  shall  be  made  evidence  by 
any  act  passed  or  to  be  passed,  and  for  which  offence  no  punishment  is  herein  pro- 
vided, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment." 
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Forying  court  rolls.]  By  s.  30,  "Whosoever  shall  forge  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  court  roll 
or  copy  of  any  court  roil,  relating  to  any  copyhold  or  customary  estate,  with  intent  to 
defraud  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  register  of  deeds.]  By  s.  31,  "Whosoever  shall  forge  or  fraudulently 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
fraudulently  altered,  any  memorial  afiBdavit,  aflBrmation,  entry,  certificate,  indorse- 
ment, document,  or  writing,  made  or  issued  under  the  provisions  of  any  act  passed  or 
hereafter  to  be  passed  for  or  relating  to  the  registry  of  deeds,  or  shall  forge  or  coun- 
terfeit the  seal  of  or  belonging  to  any  office  for  the  registry  of  deeds,  or  any  stamp  or 
impression  of  any  such  seal ;  or  shall  forge  any  name,  handwriting,  or  signature,  pur- 
porting to  be  the  nauje,  handwriting,  or  signature  of  any  person  to  any  such  memo- 
rial, affidavit,  affirmation,  entrv,  certificate,  indorsement,  document,  or  writing  which 
shall  be  required  or  directed  to  be  signed  by  or  by  virtue  of  any  act  passed  or  to  be 
[*480]  passed,  or  shall  offer,  utter,  dispose  *of,  or  put  off  any  such  memorial  or  other 
writinsr  as  in  this  section  before  mentioned,  having  thereon  any  such  forged  stamp  or 
impression  of  any  such  seal,  or  any  such  forged  name,  handwriting,  or  signature, 
knowing  the  same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Forging  orders  of  justices.,  recognizances,  ajffidavits,  dec.]  By  s.  32,  "Whosoever, 
with  intent  to  defraud,  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or  altered,  any  summons,  conviction,  order,  or  war- 
rant of  any  justice  of  the  peace,  or  any  recognizance  purporting  to  have  been  entered 
into  before  any  justice  of  the  peace,  or  other  officer  authorized  to  take  the  same  or 
any  examination,  deposition,  affidavit,  affirmation,  or  solemn  declaration,  taken  or  made 
before  any  justice  of  the  peace,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  name  of  officer  of  ani/  court,  or  of  the  hank  of  England  or  Ireland.] 
By  s.  33,  "  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter  any  certificate, 
report,  entry,  indorsement,  declaration  of  trust,  note,  direction,  authority,  instrument, 
or  writing,  made,  or  purporting  or  appearing  to  be  made  by  the  accountant-general, 
or  any  other  officer  of  the  Court  of  Chancery  in  England  or  Ireland,  or  by  any  judge 
or  officer  of  the  Landed  Estates  Court  in  Ireland,  or  by  any  officer  of  any  court  in 
England  or  Ireland,  or  by  any  cashier  or  other  officer  or  clerk  of  the  governor  and 
company  of  the  bank  of  England  or  Ireland,  or  the  name,  handwriting,  or  signature 
of  any  such  accountant-general,  judge,  cashier,  officer,  or  clerk  as  aforesaid,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  any  such  certificate,  report,  entry,  indorsement, 
declaration  of  trust,  note,  direction,  authority,  instrument,  or  writing,  knowing  the 
same  to  be  forged  or  altered,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
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shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Forgiwj  of  marriage  license  or  certificate]  By  s.  35,  "Whosoever  shall  forge 
or  fraudulently  alter  any  license  of  or  certificate  for  marriage,  or  shall  offer,  utter, 
dispose  of,  or  put  off  any  such  license  or  certificate,  knowing  the  same  to  be  forged 
or  fraudulently  altered,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
terra  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement." 

*  Destroying,  altering,  or  forging  parish  registers,  and  giving  false  certifi-  [*481]  . 
cates.]  By  s.  36,  "Whosoever  shall  unlawfully  destroy,  deface,  or  injure,  or  cause 
or  permit  to  be  destroyed,  defaced,  or  injured,  any  register  of  birlhs,  baptisms, 
marriages,  deaths,  or  burials,  which  now  is  or  hereafter  shall  be  by  law  authorized 
or  required  to  be  kept  in  England  or  Ireland,  or  any  part  of  any  such  register,  or  any 
certified  copy  of  any  such  register,  or  any  part  thereof,  or  shall  forge  or  fraudulently 
alter  in  any  such  register  any  entry  relating  to  any  birth,  baptism,  marriage,  death, 
or  burial,  or  any  part  of  any  huch  register,  or  any  certified  copy  of  such  register,  or 
of  any  part  thereof,  or  shall  knowingly  and  unlawfully  insert  or  cause  or  permit  to 
be  inserted  in  any  such  register,  or  in  any  certified  copy  thereof,  any  false  entry  of 
any  matter  relating  to  any  birth,  baptism,  marriage,  death,  or  burial,  or  shall  know- 
ingly and  unlawfully  give  any  false  certificate  relating  to  any  birth,  baptism,  mar- 
riage, death,  or  burial,  or  shall  certify  any  writing  to  be  a  copy  or  extract  from  any 
such  register,  knowing  such  writing  or  part  of  such  register  whereof  such  copy  or 
extract  shall  be  so  given  to  be  false  in  any  material  particular,  or  shall  forge  or  coun- 
terfeit the  seal  of  or  belonging  to  any  register  office,  or  burial  board,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  such  register,  entry,  certified  copy,  certificate,  or  seal, 
knowing  the  same  to  be  false,  forged,  or  altered,  or  shall  offer,  utter,  dispose  of,  or 
put  off  any  copy  of  any  entry  in  any  such  register,  knowing  such  entry  to  be  false, 
forged,  or  altered,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Malcing  false  entries  in  copies  of  register  sent  to  registrar.]  By  s.  37,  "  Whoso- 
ever shall  knowingly  and  wilfully  insert,  or  cause  or  permit  to  be  inserted,  in  any 
copy  of  any  register  directed  or  required  by  law  to  be  transmitted  to  any  registrar 
or  other  officer  any  false  entry  of  any  matter  relating  to  any  baptism,  marriage,  or 
burial,  or  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  copy  of  any  register  so  directed  or  required  to  be 
transmitted  as  aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify  any  copy  of 
any  register  so  directed  or  required  to  be  transmitted  as  aforesaid,  which  copy  shall 
be  false  in  any  part  thereof,  knowing  the  some  to  be  false,  or  shall  unlawfully  destroy, 
deface,  or  injure,  or  shall,  for  any  fraudulent  purpose,  take  from  its  place  of  depositj 
or  conceal,  any  such  copy  of  any  register,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
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tude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement." 

Demanding  property  on  forged  instruments.'\  By  s.  38,  "  Whosoever,  with  intent 
to  defraud,  shall  demand,  receive,  or  obtain,  or  cause,  or  procure  to  be  delivered  or 
paid  to  any  person,  or  endeavor  to  receive  or  obtain,  or  to  cause  or  procure  to  be  de- 
livered or  paid  to  any  person,  any  chattel,  money,  security  for  money,  or  other  prop- 
erty whatsoever,  under,  upon,  or  by  virtue  of  any  forged  or  altered  instrument  whatso- 
[*J:82]  ever,  knowing  the  same  to  be  forged  or  altered,  or  *under,  upon,  or  by  virtue 
of  any  probate  or  letters  of  administration,  knowing  the  will,  testament,  codicil,  or 
testamentary  writing  on  which  such  probate  or  letters  of  administration  shall  have 
been  obtained  to  have  been  forged  or  altered,  or  knowing  such  probate  or  letters  of 
administration  to  have  been  obtained  by  any  false  oath,  affirmation,  or  affidavit,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years, 
and  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement." 

Forging  any  instrumimt  however  designated  which  is  in  law  a  will,  deed,  bill  of 
exchange,  &e7\  By  s.  39,  "  Where  by  this  or  by  any  other  act  any  person  is  or 
shall  hereafter  be  made  liable  to  punishment  for  forging  or  altering,  or  for  offering, 
uttering,  disposing  of,  or  putting  off,  knowing  the  same  to  be  forged  or  altered,  any 
instrument  or  writing  designated  in  such  act  by  any  special  name  or  description, 
and  such  instrument  or  writing,  however  designated,  shall  be  in  law  a  will,  testa- 
ment, codicil,  or  a  testamentary  writing,  or  a  deed,  bond,  or  writing  obligatory,  or  a 
bill  of  exchange,  or  a  promissory  note  for  the  payment  of  money,  or  an  indorsement 
on,  or  assignment  of  a  bill  of  exchange  or  promissory  note  for  the  payment  of  money, 
or  an  acceptance  of  a  bill  of  exchange,  or  an  undertaking,  warrant,  order,  authority, 
or  request  for  the  payment  of  money,  or  an  indorsement  on  or  assignment  of  an  under- 
taking, warrant,  order,  authority,  nr  request  for  the  payment  of  money,  within  the 
true  intent  and  meaning  of  this  act,  in  every  such  case  the  person  forging  or  altering 
such  instrument  or  writing,  or  offering,  uttering,  disposing  of,  or  putting  off  such  in- 
strument or  writing,  knowing  the  same  to  be  forged  or  altered,  may  be  indicted  as  an 
offender  against  this  act,  and  punished  accordingly." 

Forging  documents  purporting  to  he  made  abroad  or  bilk  of  exchange,  (Src,  passa- 
ble abroad.']  By  s.  40,  "  Where  the  forging  or  altering  any  writing  or  matter  what- 
soever, or  the  offering,  uttering,  disposing  of,  or  putting  off  any  writing  or  matter 
whatsoever,  knowing  the  same  to  be  forged  or  altered,  is  in  this  act  expressed  to  be 
an  offence,  if  any  person  shall,  in  England  or  Ireland,  forge  or  alter,  or  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  such  writing  or 
matter,  in  whatsoever  place  or  country  out  of  England  and  Ireland,  whether  under 
the  dominion  of  her  majesty  or  not,  such  writing  or  matter  may  purport  to  be  made- 
or  may  have  been  made,  and  in  whatever  language  the  same  or  any  part  thereof  may 
be  expressed,  every  such  person,  and  every  person  aiding,  abetting,  or  counselling 
such  person,  shall  be  deemed  to  be  an  offender  within  the  meaning  of  this  act,  and 
shall  be  punishable  thereby  in  the  same  manner  as  if  the  writing  or  matter  had  pur- 
ported to  be  made  or  had  been  made  in  England  or  Ireland;  and  if  any  person  shall 
in  England  or  Ireland  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing 
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the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or  any  promissory  note  for  the 
payment  of  money,  or  any  indorsement  on  or  assignment  of  any  bill  of  exchange  or 
promissory  note  for  the  payment  of  money,  or  any  acceptance  of  any  bill  of  exchange, 
or  any  undertaking,  warrant,  order,  authority,  or  *request  for  the  payment  [*4834, 
of  money,  or  for  the  delivery  or  transfer  of  any  goods  or  security,  or  any  deed,  bond, 
or  writing  obligatory  for  the  payment  of  money  (whether  such  deed,  bond,  or  writing 
gbligatory  shall  be  made  only  for  the  payment  of  money,  or  for  the  payment  of  napney 
together  with  some  other  purpose),  or  any  indorsement  on  or  assignment  of  any  such 
undertaking,  warrant,  order,  authority,  request,  deed,  bond,  or  writing  obligatory,  in 
whatsoever  place  or  country  out  of  England  and  Ireland,  whether  under  the  dominion 
of  her  majesty  or  not,  the  money  payable  or  secured  by  such  bill,  note,  undertaking, 
warrant,  order,  authority,  request,  deed,  bond,  or  writing  obligatory,  may  be  or  may 
purport  to  be  payable,  and  in  whatever  language  the  same  respectively  or  any  part 
thereof  may  be  expressed,  and  whether  such  bill;  note,  undertaking,  warrant,  order, 
authority,  or  request  be  or  be  not  under  seal,  every  such  person,  and  every  person 
aiding,  abetting,  or  counselling  such  person,  shall  be  deemed  to  be  an  offender  within 
the  meaning  of  this  act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if 
the  money  had  been  payable  or  had  purported  to  be  payable  in  England  or  Ireland." 

Offences  triable  where  prisoner  apprehended.']  By  s.  41,  "  If  any  person  shall 
commit  any  offence  against  this  act,  or  shall  commit  any  offence  of  forging  or  alter- 
ing any  matter  whatsoever,  or  of  offering,  uttering,  disposing  of,  or  putting  off  any 
matter  whatsoever,  knowing  the  same  to  be  forged  or  altered,  whether  the  offence  in 
any  such  case  shall  be  indictable  at  common  law  or  by  virtue  of  any  act  passed  or  to 
be  passed,  every  such  offender  may  be  dealt  with,  indicted,  tried,  and  punished  in 
any  county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody,  in  the  same 
manner  in  all  respects  as  if  his  offence  had  been  actually  committed  in  that  .county 
or  place ;  and  every  accessory  before  or  after  the  fact  to  any  such  offence,  if  the  same 
be  a  felony,  and  every  person  aiding,  abetting,  or  counselling  the  commission  of  any 
such  offence,  if  the  same  be  a  misdemeanor,  may  be  dealt  with,  indicted,  tried,  and 
punished,  in  any  county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  his  offence  and  the  offence  of  his  principal 
had  been  actually  committed  in  such  county  or  place." 

Description  of  instruments  in  indictments  for  forgery.']  By  s.  42,  "  In  any  in- 
dictment for  forging,  altering,  offering,  uttering,  disposing  of,  or  putting  off  any 
instrument,  it  shall  be  sufficient  to  describe  such  instrument  by  any  name  or  designa- 
tion by  which  the  same  may  be  usually  known,  or  by  the  purport  thereof,  without 
setting  out  any  copy  or  fae-simile  thereof,  or  otherwise  describing  the  same  or  the 
value  thereof." 

See  also  14  &  15  Vict.  c.  100,  s.  5. 

Description  of  instruments  in  indictments  for  engraving,  &c.]  By  s.  43,  "In  any 
indictment  for  engraving  or  making  the  whole  or  any  part  of  any  instrument,  matter, 
or  thing  whatsoever,  or  for  using  or  having  the  unlawful  custody  or  possession  of  any 
plate  or  other  material  upon  which  the  whole  or  any  part  of  any  instrument,  matter, 
or  thing  whatsoever  shall  have  been  engraved  or  made,  or  for  having  the  unlawful 
custody  or  possession  of  any  paper  upon  *  which  the  whole  or  any  part  of  any  [*484] 
instrument,  matter,  or  thing  whatsoever  shall  have  been  made  or  printed,  it  shall  be 
sufficient  to  describe  such  instrument,  matter,  or  thing  by  any  name  or  designation  by 
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which  the  same  may  be  usually  known,  without  setting  out  any  copy  or  fac-simile  of 
the  whole  or  any  part  of  such  instrument,  matter,  or  thing." 

Intent  to  defraud  particular  persons  need  not  he  alleged  or  proved.']  By  s.  44, 
"It  shall  be  sufficient  in  any  indictment  for  forging,  altering,  uttering,  offering,  dis- 
posing of,  or  putting  off  any  instrument  whatsoever,  where  it  shall  be  necessary  to 
allegf  any  intent  to  defraud,  to  allege  that  the  party  accused  did  the  act  with  inten^ 
to  defraud,  without  alleging  an  intent  to  defraud  any  particular  person  ;  and  on  the 
trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party  accused  did  the  act 
charged,  with  an  intent  to  defraud." 

Interpretation  of  the  term  ^^ possession."]  By  s.  45,  "Where  the  having  any  mat- 
ter in  the  custody  or  possession  of  any  person  is  in  this  act  expressed  to  be  an  offence, 
if  any  person  shall  have  any  such  matter  in  his  personal  custody  or  possession,  or 
shall  knowingly  and  wilfully  have  any  such  matter  in  the  actual  custody  and  posses- 
sion of  any  other  person,  or  shall  knowingly  and  wilfully  have  any  such  matter  in 
any  dwelling-house  or  other  building,  lodging,  apartment,  field,  or  other  place,  open 
or  inclosed,  whether  belonging  to  or  occupied  by  himself  or  not,  and  whether  such 
matter  shall  be  so  had  for  his  own  use  or  for  the  use  or  benefit  of  another,  every  such 
person  shall  be  deemed  and  taken  to  have  such  matter  in  his  custody  or  possession 
within  the  meaning  of  this  act." 

Punishment  of  forgery  under  statutes  not  repealed.]  By  s.  47,  "  Whosoever  shall, 
after  the  commencement  of  this  act,  be  convicted  of  any  offence  which  shall-  have 
been  subjected  by  any  act  or  acts  to  the  same  pains  and  penalties  as  are  imposed  by 
the  act  passed  in  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  entitled  '  An  act 
against  forgers  of  falge  deeds  and  writings,'  for  any  of  the  offences  first  enumerated 
in  the  said  act,  shall  be  guilty  of  felony,  and  shall,  in  lieu  of  such  pains  and  penal- 
ties, be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years,  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

And  by  s,  48,  "  Where,  by  any  act  now  in  force,  any  person  falsely  making,  forg- . 
ing,  counterfeiting,  erasing,  or  altering  any  matter  whatsoever,  or  uttering,  publish- 
ing, offering,  disposing  of,  putting  away,  or  making  use  of  any  matter  whatsoever, 
knowing  the  same  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered, 
or  any  person  demanding  or  endeavoring  to  receive  or  have  anything,  or  to  do  or 
cause  to  be  done  any  act  upon  or  by  virtue  of  any  matter  whatsoever,  knowing  such 
matter  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  would,  ac- 
cording to  the  provisions  contained  in  any  such  act,  be  guilty  of  felony,  and  would, 
before  the  passing  of  the  act  of  the  first  year  of  King  William  the  Fourth,  chapter 
sixty-six,  have  been  liable  to  suffer  death  as  a  felon ;  or  where,  by  any  act  now  in 
[*485]  force,  any  person  falsely  *personating  another,  or  falsely  acknowledging  any- 
thing in  the  name  of  another,  or  falsely  representing  any  other  person  than  the  real 
party  to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any  book,  account,  or 
document,  or  in  any  manner  wilfully  falsifying  any  part  of  any  book,  account,  or  docu- 
ment, or  wilfully  making  a  transfer  of  any  stock,  annuity,  or  fund,  in  the  name  of 
any  person  not  being  the  owner  thereof,  or  knowingly  taking  any  false  oath,  or  know- 
ingly making  any  false  affidavit  or  false  affirmation,  or  demanding  or  receiving  any 
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money  or  other  thing  by  virtue  of  any  probate  or  letters  of  administration,  knowing 
the  will  on  which  such  probate  shall  have  been  obtained  to  have  been  false  or  forged, 
or  knowing  such  probate  or  letters  of  administration  to  have  been  obtained  by  means 
of  a  false  oath  or  false  affirmation,  would,  according  to  the  provisions  contained  in 
any  such  act,  be  guilty  of  felony,  and  would,  before  the  passing  of  the  said  act  of  the 
first  year  of  King  William  the  Fourth,  have  been  liable  to  suffer  death  as  a  felon  ;  or 
where,  by  any  act  now  in  force,  any  person  making  or  using,  or  knowingly  having  in 
his  custody  or  possession  any  frame,  mould,  or  instrument  for  the  making  of  paper, 
with  certain  words  visible  in  the  substance  thereof,  or  any  person  making  such  paper, 
or  causing  certain  words  to  appear  visible  in  the  substance  of  any  paper,  would,  ac- 
cording to  the  provisions  contained  in  any  such  act,  be  guilty  of  felony,  and  would, 
before  the  passing  of  the  said  act  of  the  first  year  of  King  William  the  Fourth,  have 
been  liable  to  suffer  death  as  a  felon;  then,  and  in  each  of  the  several  cases  aforesaid, 
if  any  person  shall,  after  the  commencement  of  this  act,  be  convicted  of  any  such 
felony  as  is  hereinbefore  in  this  section  mentioned,  or  of  aiding,  abetting,  counselling, 
or  procuring  the  commission  thereof,  and  the  same  shall  not  be  punishable  under  any 
of  the  other  provisions  of  this  act,  every  such  person  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement." 

Principals  in  the.  second  (hgree  and  accessories.'^  By  section  49,  "  In  the  case  of 
every  felony  punishable  under  this  act,  every  principal  in  the  second  degree,  and 
every  accessory  before  the  fact,  shall  be  punishable  in  the  same  manner  as  the  prin- 
cipal in  the  first  degree  is  by  this  act  punishable;  and  every  accessory  after  the  fact 
to  any  felony  punishable  under  this  act  shall  on  conviction  be  liable,  at  the  discretion 
of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement :  and  every  person  who  shall  aid, 
abet,  counsel,  or  procure  the  commission  of  any  misdemeanor  punishable  under  this 
act  shall  be  liable  to  be  proceeded  against,  indicted,  and  punished  as  a  principal 
offender." 

Forging  seal,  stamp,  or  signature  ofpullic  documents.^  By  8  &  9  Vict.  c.  113, 
s.  4,  "If  any  person  shall  forge  the  seal,  stamp,  or  signature  of  any  such  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any  corporation,  or  joint  stock 
or  other  company,  or  of  any  certified  copy  of  any  document,  by-law,  entry  in  any  reg- 
ister or  other  book  or  other  proceeding  as  aforesaid,  or  shall  tender  in  evidence  any 
such  certificate,  official  or  public  document,  or  document  or  proceeding  of  any  corpora- 
tion or  joint  stock  or  other  *company,  or  any  certified  copy  of  any  document,  [*486] 
by-law,  entry  in  any  register  or  other  book,  or  of  any  other  proceeding,  with  a  false  or 
counterfeit  seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be  false  or  counter- 
feit, whether  such  seal,  stamp,  or  signature  be  those  of,  or  relating  to  any  corporation 
or  company  already  established,  or  to  any  corporation  or  company  to  be  hereafter 
established;  or  if  any  person  shall  forge  the  signature  of  any  such  judge  as  aforesaid 
to  any  order,  decree,  certificate  or  ether  judicial  or  official  document,  or  shall  tender 
in  evidence  .any  order,  decree,  certificate  or  other  judicial  or  official  document,  with 
a  false  or  counterfeit  signature  of  any  such  judge  as  aforesaid  thereto,  knowing  the 
same  to  be  false  or  counterfeit;  or  if  any  person  shall  print  any  copy  of  any  private 
act  of,  or  of  the  journals  of  either  house  of  Parliament,  which  copy  shall  falsely  pur- 
port to  have  been  printed  by  the  printers  to  the  crown,  or  by  the  printers  to  either 
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house  of  Parliament,  or  by  any  or  either  of  them;  or  if  any  person  shall  tender  in 
evidence  any  such  copy,  knowing  that  the  same  was  not  printed  by  the  person  or 
persons  by  whom  it  so  purports  to  have  been  printed,  every  such  person  shall  be 
guilty  of  felony,  and  shall,  upon  conviction,  be  liable  to  transportation  for  seven  years, 
or  to  imprisonment  for  any  term  not  more  than  three,  nor  less  than  one  year,  with 
hard  labor." 

Forging  seal,  stump,  or  signature  of  docum,ertts  made  evidence  hi/  statute.]  By  the 
14  &  15  Vict.  c.  99,  s,  17,  "  If  any  person  shall  forge  the  seal,  stamp,  or  signature  of 
any  document  in  this  act  mentioned  or  referred  to,  or  shall  tender  in  evidence  any 
such  document  with  a  false  or  counterfeit  seal,  stamp,  or  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall  be  guilty  of  felony,  and  shall  upon  con- 
viction be  liable  to  transportation  for  seven  years,  or  to  imprisonment  for  any  term 
not  exceeding  three  years  nor  less  than  one  year,  with  hard  labor  j  and  whenever  any 
such  document  shaU  have  been  admitted  in  evidence  by  virtue  of  this  act,  the  court 
or  the  person  who  shall  have  admitted  the  same  may,  at  the  request  of  any  party 
against  whom  the  same  is  so  admitted  in  evidence,  direct  that  the  same  shall  be  im- 
pounded and  be  kept  in  the  custody  of  some  officer  of  the  court  or  other  proper  person 
for  such  period  and  subject  to  such  conditions  as  to  the  said  court  or  person  shall  seem 
meet;  and  every  person  who  shall  be  charged  with  committing  any  felony  under  this 
act,  or  under  the  8  &  9  Vict.  c.  113,  may  be  dealt  with,  indicted,  tried,  and,  if  con- 
victed, sentenced,  and  his  offences  may  be  laid  and  charged  to  have  been  committed 
in  the  county,  district,  or  place  in  which  he  shall  be  apprehended,  or  be  in  custody; 
and  every  accessory  before  or  after  the  fact  to  any  such  offence  may  be  dealt  with, 
indicted,  tried,  and,  if  convicted,  sentenced,  and  his  offence  laid  and  charged  to  have 
been  committed,  in  any  county,  district,  or  place  in  which  the  principal  offender  may 
be  tried." 

Forgery  in  other  cases.]  There  are  innumerable  provisions  scattered  through  the 
statute  book  which  relate  to  the  crime  of  forgery.  Many  of  these  relate  to  offences 
which  are  also  provided  for  by  the  24  &  25  Vict.  c.  98. 

It  is  always  usual,  when  an  act  is  pas.sed  which  creates  government  securities,  to 
provide  specially  against  the  offence  of  forging  such  securities.  If  this  was  necessary 
before,  it  is  rjecessary  since  the  24  &  25  Vict.  c.  98,  with  respect  to  exchequer  bills, 
[*487j  &c.,  the  clause  *relating  to  that  class  of  securities  (s.  8)  not  containing  the 
prospective  words  of  the  clause  (s.  7)  relating  to  East  India  securities. 

The  forgery  of  stamps  is  also  generally  provided  for  by  the  acts  of  Parliament, 
which  authorize  their  issue.  See  52  Geo.  3,  c.  143,  s.  7  ;  55  Geo.  3,  c.  184,  s.  7 ;  1 
Geo.  4,  c,  48,  s.  13  (paper)  ;  56  Geo.  3,  c.  73  (pasteboard)  ;  10  Ann.  c.  19,  s.  97 
(linens);  4  Geo.  3,  c.  87  (cambrics);  and  7  &  8  Vict.  e.  22,  s.  2  (gold  and  silver 
wares). 

As  to  making  or  possessing  materials  for  forging  stamps,  see  3  &  4  Wm.  4,  c.  97, 
ss.  11,  12, 

As  to  the  forgery  of  non-parochial  registers,  see  the  3  &  4  Vict.  c.  92,  s.  8 ;  7  &8 
Geo.  4,  c.  28,  ss.  8  &  9  ;  and  the  7  Wm.  4  &  1  Vict.  c.  90,  s.  5. 

As  to  forgeries  relating  to  the  army  and  navy,  see  the  11  Geo.  4  &  1  Wm.  4,  c. 
20,  for  amending  and  consolidating  the  laws  relating  to  the  pay  of  the' royal  navy. 
2  Wm.  4,  c.  40,  forgeries  relating  to  the  civil  business  of  the  navy.  5  &  B  Wm.  4, 
c.  24,  s.  3,  forgeries  relating  to  service  in  the  navy.  See  also  57  Geo.  3,  c.  127 ;  10 
Geo.  3,  c.  26  (U.  K.) ;  23  Geo.  3,  c.  50,  forging  name  of  paymaster  of  the  forces. 
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47  Geo.  3,  sess.  2,  c.  25,  s.  8,  for<;ing  names  of  persons  entitled  to  pay  or  pensions. 

2  &  3  Wm.  4,  c.  106,  forging  certificates  of  half-pay.  54  Geo.  3,  c.  86,  s.  8,  alter- 
ing names  in  prize  lists.  7  Geo.  4,  c.  16,  false  certificate  or  represeutation  as  to 
Chelsea  Hospital :  s.  38,  false  personation  of  officers  and  soldiers  entitled  to  pay, 
forging  their  names,  &c.  2  Wm.  4,  c.  83,  s.  49,  forgeries,  relating  to  officers  entitled 
to  prize  money,  or  to  the  officers  of  Chelsea  Hospital.  19  &  20  Vict.  c.  15,  s.  5,  as 
to  both  hospitals.  46  Geo.  8,  c.  45,  s.  9,  forging  name  of  treasurer  of  the  ordnance. 
54  Geo.  3,  c.  151,  forging  name  of  agent-general  of  volunteers.  2  &  3  Vict.  c.  51, 
forging  documents  relating  to  pensions  granted  for  service  in  the  army,  navy,  royal 
marines,  and  ordnance.  19  &  20  Vict.  c.  41,  s.  6,  as  to  forgeries  relating  to  seamen's 
savings  banks. 

Forging  the  name  of  the  receiver  or  comptroller-general  of  the  customs,  is  punish- 
able with  transportation  for  life, by  3  &4  Wm.  4,  c.  51,  s.  27  (in  Ireland  the  6  Geo. 
4,  c.  106).  See  also  16  &  17  Vict.  c.  107,  s.  116.  Unauthorized  persons  making 
paper  in  imitation  of  excise  paper,  and  persons  forging  or  counterfeiting  plates  or 
types,  are  guilty  of  felony,  and  subject  to  transportation,  by  2  Wm.  4,  c.  16  (U.  K.), 
s.  3 ;  and  by  section  4,  persons  counterfeiting  permits,  or  uttering  forged  permits, 
are  likewise  guilty  of  felony,  and  punishable  in  the  same  manner.  By  the  7  &  8 
Geo.  4,  c.  53  (U.  K.),  the  forging  of  the  name  of  the  receiver-general  or  comptroller 
of  excise,  is  made  a  capital  felony ;  but  the  capital  punishment  is  taken  away  by  1 
Wm.  4,  c.  76,  s.  10.  As  to  forging  debentures  and  certificates,  see  52  Geo.  3,  c. 
143,  s.  10.     For  these  two  ofl'ences  in  Ireland,  see  the  23  &  24  Geo.  3,  c.  22. 

The  forgery  of  contracts  for  the  redemption  of  the  land  tax,  is  provided  against  by 
the  52  Geo.  3,  c.  143.  So  the  forging  of  the  names  of  the  commissioners  of  woods 
and  forests,  by  the  10  Geo.  4,  c.  50,  s.  124. 

Forging  the  name  of  the  accountant-general  of  the  Court  of  Chancery,  12  Geo.  1, 
c.  32  ;  or  of  the  accountant-general  of  the  Court  of  Exchequer,  1  Geo.  4,  c,  35  ;  or 
of  the  receiver  at  the  Alienation  Office,  52  Geo.  3,  c.  143;  or  of  the  registrar  of  the 
Court  of  Admiralty,  53  Geo.  3,  c.  151,  s.  12 ;  or  of  certificate  of  former  conviction, 
*7  &  8  Geo,  4,  c.  28,  s.  11 ;  or  the  seal  of  the  register  office,  6  &  7  Wm.  4,  [*488] 
c.  86,  s  43. 

Forging  declarations  of  return  of  insurance,  is  punishable  under  the  54  Geo.  3,  c. 
133,  s.  10.  Forgeries  of  documents  relating  to  the  suppression  of  the  slave  trade, 
are  provided  against  by  the  5  Geo.  4,  c.  113,  s.  10;  forgeries  of  Mediterranean 
passes,  by  the  4  Geo.  2,  c.  18,  s.  1  (in  Ireland,  the  27  Geo.  3,  c.  27)  ;  and  forgeries 
of  certificates  of  quarantine,  by  the  6  Geo.  4,  c.  78  (U.  K.),  s.  25. 

Forgeries  relating  to  the  post-office  are  provided  for  by  the  7  Wra.  4  &  1  Vict.  c. 
36,  ss.  33  &  34,  and  3  &  4  Vict.  c.  96,  ss.  22,  29,  30. 

Forgeries  relating  to  stage  and  hackney  carriages,  are  provided  against  by  the  2  & 

3  Wm.  4,  c.  120  ;  and  the  1  &  2  Vict.  c.  79,  s.  12. 

Forging  any  declaration,  warrant,  order,  or  other.insti-ument,  or  any  affidavit  or 
affirmation  required  by  the  commissioners  for  the  reduction  of  the  national  debt,  &c., 
is  provided  against  by  the  2  &  3  Wm.  4,  c.  59,  s.  19.  Forging  any  certificate  of  a 
receipt  given  to  or  by  the  commissioners  for  relief  to  the  West  India  Islands,  by  the 
2  &  3  Wm.  4,  c.  125,  s.  64;  to  or  by  the  commissioners  for  relief  to  the  Island  of 
Dominica,  by  the  5  &  6  Wm.  4,  c.  51,  s.  5  ;  forging  any  receipts  for  compensation 
money  to  slave  owners,  by  the  5  &  6  Wm.  4,  c.  45,  s.  12. 

Avoiding  .records  is  made  a  felony  by  8  Hen.  6,  c.  12.  Forging  a  memorial  or 
certificate  of  registry  of  lands  in  Yorkshire  or  Middlesex,  imprisonment  for  life,  for- 
feiture of  lands,  &c  ,  2  &  3  Anne,  c.  4,  s.  19 ;  5  &  6  Anne,  c.  18,  s.  8 ;  7  Anne,  c. 
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20,  s.  15  ;  8  Geo.  2,  o  6,  s.  21 .  Certifyino;  as  true  any  false  copy  of,  or  extract  from 
any  of  the  records  in  the  public  record  office  ;  felony,  transportation  for  life,  or  not 
less  than  seven  years,  or  imprisonment  not  exceeding  four  years.  1  Vict.  c.  94,  ss.  19 
&  20.  Uttering  a  false  certificate  of  a  previous  conviction  ;  felony,  transportation,  or 
imprisonment  and  whipping.  7  &  8  Geo.  4,  c.  28,  s.  11.  Master's  report  as  to  sea- 
men's character ;  17  &  18  Vict.  c.  104,  s.  176. 

Wliat  amounts  to  fonjeri/.]  The  act  of  forgery  consists  in  the  making  of  a  false 
document  or  writing.  Tt  will  make  no  diiference  whether  an  entirely  new  document 
be  constructed,  or  whether  an  old  one  be  altered  so  as  to  have  a  different  effect. 
Thus  in  R.  V.  Blenkinsop,  1  Den.  C.  C.  276  ;  S.  C.  17  L.  J.  M.  C.  62,  an  address 
was  put  to  the  name  of  the  drawer  of  a  bill  of  exchange,  while  the  bill  was  in  course 
of  completion,  with  the  intention  of  making  the  acceptance  appear  to  be  that  of  a 
different  person,  and  it  was  held  to  be  forgery. 

In  R.  V.  Autey,  Dear.  &  B.  C.  C.  294  ;  S.  C.  26  L.  J.  M.  C.  190,  the  prisoner 
was  convicted  upon  an  indictment  for  uttering  a  dividend  warrant  of  a  railway  com- 
pany bearing  a  forged  indorsement.  The  instrument  was  regularly  drawn  and  signed 
by  the  secretary  in  favor  of  one  J.  L.,  and  it  was  stated  upon  it  that  the  name  of  J. 
L.  must  be  indorsed  upon  the  back,  and  it  was  proved  that  without  such  indorsement 
the  bankers  would  not  pay  the  dividend  even  to  J.  L.  himself  The  indorsement 
was  forged,  and  it  was  held  that  the  prisoner  was  rightly  convicted,  as  the  making  of 
the  indorsement  was  a  forgery.  In  this  case,  R.  v.  Arscott,  6  C.  &  P.  408  :  25  E. 
C.  L.  R  ,  in  which  it  was  decided  that  the  forgery  of  an  indorsement  of  a  receipt 
upon  an  order  for  the  payment  of  money  was  not  within  the  11  Geo.  4  and  1  Wni.  4, 
[*489]  c.  66,  s.  8,  was  much  relied  on  for  the  prisoner.  But  that  *oase  seems  to  be 
doubted  by  some  of  the  judges,  and  at  any  rate  is  confined  to  the  section  of  the  act 
above  mentioned.  In  R.  v.  Griffiths,  Dear.  &  B.  C.  548 ;  S.  C  27  L  J.  M.  C.  205, 
the  prisoner  was  a  railway  station-master,  and  it  was  his  duty  to  pay  B.  for  collecting 
and  delivering  parcels  for  the  company,  who  provided  the  prisoner  with  a  form  in 
which  to  enter  under  different  heads  the  sums  so  paid  by  him.     The  prisoner  then  paid 

B.  for  collecting  only,  but  filled  up  items  of  charges  for  both  delivering  and  collect- 
ing, to  which  he  obtained  the  signature  of  B  's  servant,  apparently  acknowledging 
the  receipt  of  the  money.  It  was  held  that  the  prisoner  was  rightly  convicted  of 
forgery.  It  was  once  attempted  under  the  former  law  to  convict  a  man  for  forgery 
for  indorsing  a  bill  as  by  procuration  of  another  person  without  having  that  person's 
authority.  In  R.  v.  Maddock,  2  Russ.  by  Grea.  499,  the  prisoner  was  clerk  to  an 
attorney,  and  had  no  authority  to  indorse  bills.  He  indorsed  a  bill  in  the  usual  form, 
^'  per  pro,  for  R.  F.,  G.  M.,"  R,  F.  being  his  master's  name,  and  by  that  means  re- 
ceived the  amount  of  the  bill.  The  prisoner  was  found  guilty,  and  the  question 
whether  this  was  a  forgery  was  reserved  for  the  opinion  of  the  judges,  but  the  pris- 
oner dying  in  the  meantime  no  decision  was  given.     But  in  11.  v.  White,  1  Den.  C. 

C.  208,  where  the  same  point  arose,  the  judges  held  that  it  was  no  forgery.  If  a 
person,  having  the  blank  acceptance  of  another,  be  authorized  to  write  on  it  a  bill  of 
exchange  for  a  limited  amount,  and  he  write  on  it  a  bill  of  exchange  for  a  larger 
amount,  with  intent  to  defraud  either  the  acceptor  or  any  other  person,  it  has  beea 
held  that  it  is  forgery.  R.  v.  Hart,  7  C.  &  P.  652  :  32  E.  C.  L.  R.  So  of  a  blank 
check.  R.  v.  Bateman,  1  Cox,  C.  C.  186.  And  see  now  24  &  25  Vict.  c.  98,  s 
24;  mpra,  p.  477.  It  is  not  necessary  that  additional  credit  should  have  been 
gained  by  the  forgery,  if  any  person  has  been  thereby  intentionally  defrauded.  R.  v. 
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Taft,  1  Leach,  172 ;  2  East,  P.  C.  954 ;  R.  v.  Taylor,  2  East,  P.  C.  960 ;   1  Leach, 
214. 

What  amounts  to  forgery — hy  using  a  person's  own  namc^  It  is  essential  to  the 
crime  of  forgery  that  the  document  should  contain  a  false  statement.  But  this  may 
be  done  by  a  person  barely  sijining  his  own  name  to  a  document.  Thus,  where  a  bill 
of  exchange,  payable  to  A.  B.  or  order,  came  to  the  hands  of  another  A.  B.,  who 
fraudulently  indorsed  it,  this  was  held  to  be  forgery.  Meed  v.  Young,  4  T.  R.  28. 
The  indorsement  of  the  bill  amounted  in  fact  to  a  statement  that  the  inJorser  was 
that  A.  B.  to  whom  ^he  bill  was  payable.  If  a  person  uses  his  own  name,  but  at- 
taches a  false  description  to  it,  it  will  be  the  same  as  if  he  used  a  fictitious  name.(l) 
See  infra. 

What  amounts  to  forgery — hy  using  another  person's  or  a  fictitious  name]  Some- 
times the  only  false  statement  in  the  document  which  is  charged  as  a  forgery  is  the 
use  of  a  name  to  which  the  prisoner  is  not  entitled.  If  the  name  be  that  of  a  known 
existing  person,  which  is  the  commonest  species  of  forgery,  there  is  no  difficulty.  But 
it  was  at  one  time  doubted  whether,  if  the  name  were  a  fictitious  one  and  of  a  non- 
existing  person,  it  was  forgery  in  any  case.  But  that  doubt  has  long  been  settled. (2) 
2  P]ast,  P.  C.  957 ;  2  Ru.ss.  by  Grea.  331 ;  R.  v.  Lewis,  Foster,  116.  And  the  same 
rule  applies  to  a  signature  in  the  name  of  a  fictitious  firm,  Per  Bosanquet,  J.,  R.  v. 
Rogers,  8  C.  &  P.  629  :  34  E.  C.  L.  R.  If  the  name  be  an  *assumed  one,  [*490] 
then  it  will  be  forgery  to  draw  up  a  document  in  that  name,  if  the  name  were  as- 
sumed for  the  express  purpose  of  giving  an  appearance  of  genuineness  to  the  docu- 
ment and  carrying  fhe  fraud  into  efl^ect.  The  prisoner  was  indicted  for  forging  a  bill 
of  exchange,  dated  3d  of  April,  1812,  in  the  name  of  Thomas  White,  as  drawer  It 
appeared  that  the  prisoner  came  to  Newnham  on  the  21st  of  March,  1813,  where  he 
introduced  himself  under  the  name  of  White,  and  where  he  resided  under  that  name 
until  the  22d  of  May,  officiating  as  curate  under  that  name.  On  the  17th  of  April 
he  passed  away  the  bill  in  question.  Dallas,  J.,  told  the  jury  that  if  they  thought 
the  prisoner  went  to  Newnham  in  the  fictitious  character  of  a  clergyman,  with  a  false 
name,  for  the  sole  purpose  of  getting  possession  of  the  curacy,  and  of  the  profits  be- 
longing to  it,  they  should  acquit  him  ;  but  if  they  were  satisfied  that  he  went  there 
intending  fraudulently  to  raise  money  by  bills,  in  a  false  name,  and  that  the  bill  in 
question  was  made  in  prosecution  of  such  intent,  they  should  convict  him.  The  jury 
convicted  him  accordingly,  and  found  that  the  prisoner  had  formed  the  scheme  of 
raising  money  by  false  bills  before  he  went  to  Newnham,  and  that  he  went  there 
meaning  to  commit  such  fraud.  The  judges,  on  a  case  reserved,  were  of  opinion  that 
where  proof  is  given  of  a  prisoner's  real  name,  and  no  proof  of  any  change  of  name 
until  the  time  of  fraud  committed,  it  throws  it  upon  the  prisoner  to  show  that  he  had 
before  assumed  the  name  on  other  occasions,  and  for  different  purposes.  They  were 
also  of  opinion  that  where  the  prisoner  is  proved  to  have  assumed  a  false  name,  for 
the  purpose  of  pecuniary  fraud  connected  with  the  forgery,  drawing,  accepting,  or 
indorsing  in  such  assumed  name,  is  forgery.  R.  v.  Peacock,  1  Russ.  &  Ry.  278.(3) 

The  prisoner,  Samuel  Whiley,  was  indicted  for  forging  a  bill  of  exchange,  drawn 
in  the  name  of  Samuel  Milward.     On  the  27th  of  December,  1804,  the  prisoner 

(1)  The  People  v.  Peiicools,  6  Cowen,  J2. 

(2)  Riley's  Case,  5  Rogers's  Rec.  37  j  Rotobed'a  Case,  6  Id.  25;  United  States  v.  Turner,  7  Peters, 
132 ;  see  Commonwealth  v.  Boynton,  2  Mass.  77. 

(3)  The  State  v.  Hayden,  15  N.  Harap.  355. 
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came  to  the  shop  of  the  prosecutor,  at  Bath,  and  ordered  some  goods,  for  which,  a 
few  days  afterwards,  he  said  he  would  give  a  draft  upon  his  banker  in  London,  and 
accordingly  he  gave  the  bill  in  question.  No  such  person  as  Samuel  Milward  kept 
an  account  with  the  London  banker.  The  prisoner  had  been  baptized  and  married 
by  the  name  of  Whiley,  had  gone  by  that  name  in  Bath  in  the  July  preceding  this 
transaction,  and  at  Bristol  the  following  October,  and  at  Bath  again  on  the  4th  of 
December.  About  the  20th  of  that  month  he  had  taken  a  house  in  Worcestershire, 
under  the  same  name ;  but  on  the  28th  of  December,  the  day  after  his  first  applica- 
tion to  the  prosecutor,  he  ordered  a  brass  plate  to  be  engraved  with  the  name  of  "Mil- 
ward,"  which  was  fixed  upon  the  door  of  his  house  on  the  following  day.  The  prose- 
cutor stated  that  he  took  the  draft  on  the  credit  of  the  prisoner,  whom  he  did  not 
know ;  that  he  presumed  the  prisoner's  name  was  that  which  he  had  written,  and 
had  no  reason  to  suspect  the  contrary  ;  and  if  the  prisoner  had  come  to  him  under 
the  name  of  Samuel  Whiley,  he  should  have  given  him  equal  credit  for  the  goods. 
In  his  defence,  the  prisoner  stated  that  he  had  been  christened  by  the  name  of 
Samuel  Milward,  and  that  he  had  omitted  the  name  of  Whiley  for  fear  of  arrest. 
The  judge  left  it  to  the  jury  to  say  whether  the  prisoner  had  assumed  the  name  of 
"Milward"  in  the  purchase  of  the  goods,  and  given  the  drafts  with  intent  to  de- 
fraud the  prosecutor.  The  jury  found  the  prisoner  guilty,  and  the  judges,  upon  a 
reference  to  them,  were  of  opinion  that  the  question  of  fraud  being  so  left  to 
[*491]  *the  jury,  and  found  by  them,  the  conviction  was  right.  R.  v.  Whiley,  2 
Russ.  335;  Russ.  &  Ry.  90. 

The  prisoner,  John  Francis,  was  indicted  for  forging  an  order  for  payment  of 
money  upon  the  bankers,  Messrs.  Praed  &  Co.,  in  favor  of  Mrs.  Ward.  On  the  15th 
of  August  the  prisoner  had  taken  lodgings  at  Mrs.  W.'s  house,  under  the  name  of 
Cooke,  and  continued  there  till  the  9th  of  September,  when  he  gave  her  the  order  in 
question,  for  money  lent  him  by  her.  The  order,  which  was  signed  "  James  Cooke," 
being  refused  by  the  bankers,  he  said  he  had  omitted  the  word  "junior,"  which 
he  added ;  but  the  draft  was  again  refused,  and  the  prisoner  in  the  meantime  left 
the  house.  The  case  was  left  by  the  judge  to  the  jury,  with  a  direction  that  they 
should  consider  whether  the  prisoner  had  assumed  the  name  of  Couke  with  a  fraudu- 
lent purpose,  and  they  found  him  guilty.  On  a  case  reserved,  all  the  judges  who 
were  present  held  the  conviction  right,  and  were  of  opinion  that,  if  the  name  were 
assumed  for  the  purpose  of  fraud  and  avoiding  detection,  it  was  as  much  a  forgery  as 
if  the  name  were  that  of  any  other  person,  though  the  case  would  be  different  if  the 
party  had  habitually  used,  and  become  known  by,  another  name  than  his  own.  R.  v. 
Francis,  Russ.  &  Ry.  209 ;  2  Russ.  by  Grea.  389,  340. 

So  in  R.  v.  Parkes,  2  Leach,  775 ;  S.  C,  2  East,  P.  C.  963,  where  a  person  of 
the  name  of  T.  B.  dated  a  note  at  Roughton,  Salop,  and  made  it  payable  at  Messrs. 
Thornton  &  Co.'s,  bankers,  London,  and  signed  it  in  the  name  of  T.  B.,  and  passed 
off  the  note  as  a  note  of  his  brother ;  and  it  was  proved  that  the  prisoner  had  no 
brother  of  the  name  of  T.  B.,  and  that  there  was  no  person  of  that  name  who  resided 
at  Roughton,  or  kept  an  account  with  Thornton  &  Co.;  this  was  held  by  Grove,  J., 
to  be  forgery.  The  case  of  R.  v.  Walker,  tried  before  Chambers,  J.,  6  Ev.  Stat. 
580,  is  sometimes  quoted  as  an  authority  against  this;  but  there  the  prisoner  had 
been  in  the  habit  of  drawing  bills  in  the  same  fictitious  name  for  some  time,  and 
they  had  been  regularly  paid,  so  that  the  learned  judge  thought  very  properly  that 
there  was  no  sufficient  evidence  to  go  to  the  jury  that  the  name  had  been  assumed 
for  the  express  purpose  of  carrying  out  the  forgery,  which  is  a  necessary  ingredient 
in  this  class  of  cases.     This  appears  from  the  following  case  :  The  prisoner,  Thomiis 
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Bontiea,  was  charged  with  forging  the  acceptance  of  a  bill  of  exchange.  It  appeared 
from  the  evidence  of  the  prosecutrix,  that  having  a  house  at  Tottenham  to  let,  in 
October,  1811,  the  prisoner  took  it,  and  to  pay  for  the  furniture  and  fixtures,  wrote 
the  bill  in  question,  which  the  prosecutrix  signed  as  drawer,  and  the  prisoner  accepted 
in  the  name  of  Thomas  Scott.  The  bill  was  dated  12th  of  November,  1810 ;  the 
prisoner  went  at  the  time  by  the  name  of  Thomas  Scott :  at  various  times  he  had 
gone  by  the  name  of  Bontien ;  but  he  called  a  witness,  who  stated  that  he  first  knew 
the  prisoner  at  the  latter  end  of  August,  1810,  and  knew  him  continually  by  the 
name  of  Scott ;  that  he  had  a  nickname  of  Sont  or  Bontien  at  times.  He  proved 
that  he  had  transacted  business  with  the  prisoner  in  the  name  of  Scott,  in  the  year 
1810;  that  he  never  knew  him  by  any  other  name;  and  that  his  only  knowledge  of 
his  having  gone  by  other  names  was  from  the  newspapers.  The  prisoner  being  con- 
victed, a  majority  of  the  judges,  upon  a  case  reserved  (Mr.  Justice  Heath  appearing 
of  a  contrary  opinion),  thought  that  it  did  not  sufficiently  appear  upon  the  evidence 
that  the  prisoner  had  not  gone  by  the  name  *of  Scott  before  the  time  of  [*492] 
accepting  the  bill,  or  that  he  had  assumed  the  name  for  that  purpose,  and  they 
thought  the  conviction  wrong.  R.  v.  Bontien,  Russ.  &  Ry.  260. 

What  amounts  to  forgery — not  necessary  that  document  should  he  perfect."]  It  is 
not  necessary  that  the  document  which  is  forged  should  be  perfectly  valid  for  the 
purpose  for  which  it  was  intended.  Thus,  where  a  man  was  indicted  at  common  law 
for  forging  a  surrender  of  the  lands  of  J.  S.,  and  it  did  not  appear  in  the  indictment 
that  J.  S.  had  any  lands;  upon  motion  in  arrest  of  judgment  it  was  held  good,  it 
not  being  necessary  to  show  any  actual  prejudice.  R.  v.  Goate,  1  Ld.  Raym.  737. 
So  the  making  of  a  false  instrument  is  forgery,  though  it  may  be  directed  by  statute 
that  such  instruments  shall  be  in  a  certain  form,  which,  in  the  instrument  in  ques- 
tion, may  not  have  been  complied  with,  the  statute  not  making  the  informal  instru- 
ment absolutely  void,  but  it  being  available  for  some  purposes.  This  question  arose 
upon  a  prosecution  for  forging  a  power  of  attorney  for  the  receipt  of  prize-money, 
which,  by  the  26  Geo.  3,  c.  63,  was  required  to  have  certain  forms.  The  power  had 
not,  in  one  particular,  followed  the  directions  of  the  act.  The  prisoner  being  con- 
victed, a  case  was  reserved  for  the  opinion  of  the  judges,  when  all  (except  Graham, 
B.,  and  Bayley,  J.,)  were  of  opinion  that  the  letter  of  attorney  was  not  a  void  instru- 
ment, but  that  it  might  be  the  subject  of  a  criminal  prosecution;  that  a  payment 
made  under  it,  to  the  use  of  the  petty  officer,  would  be  good  as  against  him,  and  that 
the  atto'rney  under  it  might  bring  an  action  for  the  prize-money,  or  execute  a  release. 
Graham,  B.,  and  Bayley,  J.,  thought  that  it  was  a  void  instrument;  that  no  person, 
without  a  breach  of  duty,  could  make  the  payment  of  prize-money  under  it ;  and 
consequently  that  no  person  could  be  guilty  of  a  capital  crime  by  forging  it.  R.  v. 
Lyon,  Russ.  &  Ry:  255.  Upon  the  same  principle,  a  man  may  be  convicted  of  forg- 
ing an  unstamped  instrument,  though  such  instrument  can  have  no  operation  in 
law.(l)     See ^os<,  p.  497. 

Upon  an  indictment  for  vending  counterfeit  stamps  (contrary  to  the  44  Geo.  3,  c. 

(1)  Pennsylvania  v.  Misner.  Addis,  ii;  Butler  T.  The  Commonwealth,  12  Serg.  <i;Rawle,  237;  The 
People  V.  Shull,  9  Cowen,  778  ;  The  People  v.  Fitch,  1  Wend.  198.  A  written  instrument  to  be  the 
subject  of  indictment  for  forgery  must  be  valid,  if  genuine,  for  the  purpose  intended.  If  void  or 
invalid  on  its  face,  and  it  cannot  be  made  good  by  averment,  the  crime  of  forgery  cannot  be  predi- 
cated of  it.  The  People  v.  Harrison,  8  Barbour,  560  :  Harrison  v.  The  People,  9  Barbour,  Sup. 
Ct.  664. 

It  makes  no  difference  that  the  name  forged  is  not  rightly  spelled.  Case  of  Grant  et  al.,  3  Rogers's 
K«c.  142.    Nor  need  the  handwriting  resemble  his  whose  name  is  forged.  Dobbs's  Case,  6  Id.  61. 
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98),  it  appeared  that  the  stamps  in  all  respects  resembled  a  genuine  stamp,  excepting 
only  the  centre  part,  which  in  a  genuine  stamp  specifies  the  duty,  but  for  which,  ii» 
the  forged  stamp,  the  words,  "  Jones,  Bristol,"  were  substituted,  The  fabrication 
was  likely  to  deceive  the  eye  of  a  common  observer.  The  judges,  on  a  case  reserved, 
held  that  the  prisoner  was  rightly  convicted  of  forgery.  K.  v.  Collicott,  2  Lea.  C.  C. 
1048;  4  Taunt.  300;  Russ.  &  Ry.  212. 
See,  as  to  county  court  process,  post,  p.  506. 

Proof  of  forging  transfer  of  stock."]  In  the  following  case,  which  was  an  indictment 
founded  on  the  former  stat.  33  Geo.  3,  c.  30,  several  points  were  ruled  with  regard  to 
indictments  for  forging  a  transfer  of  stock.  Three  objections  were  taken  on  behalf  of 
the  prisoner  :  1st,  that  there  did  not  appear  in  evidence  to  be  any  acceptance  of  the 
transfer  by  the  party  who  was  alleged  to  be  possessed  of  the  stock,  till  which  time  it 
was  said  the  transfer  was  incomplete  ;  2dly,  that  till  the  stock  was  accepted,  no  trans- 
fer at  all  could  be  made ;  3dly,  that  the  instrument  was  not  witnessed,  which,  accord- 
ing to  the  printed  forms  used  by  the  bank,  should  have  been  done.  The  prisoner 
having  been  convicted,  the  opinion  of  the  judges  on  the  case  was  delivered  by  Buller, 
[*493]  J.  He  observed,  that  as  to  the  two  *first  objections,  two  answers  had  been 
given  :  1st,  that  the  stock  vested  by  the  mere  act  of  transferring  it  into  the  name  of 
the  party,  and  that  if  he  had  died  before  he  accepted  it,  it  would  have  gone  to  his 
executors  as  part  of  his  personal  estate ;  2dly,  that  the  nature  of  the  offence  would 
not  have  been  altered,  if  the  party  had  not  had  any  stock  standing  in  his  name;  for 
the  transfer  forged  by  the  prisoner  was  complete  on  the  face  of  it,  and  imported  that 
there  was  such  a  description  of  stock  capable  of  being  transferred.  Neither  the  forg- 
ery nor  the  fraud  would  have  been  less  complete,  if  the  party  had  really  had  no  stock. 
As  to  the  third  objection,  the  judges  all  thought  that  the  entry  and  signatures,  as 
stated  in  the  in;Jictment,  were  a  complete  transfer,  without  the  attestation  of  witnesses, 
which  was  no  part  of  the  instrument,  but  only  required  by  the  bank  for  their  own 
protection.  R.  v.  Gade,  2  East,  P.  C.  874 ;  S.  C.  2  Leach,  732. 

Proof  ofpcrsrjnating  owner  of  stock.']  The  following  case  was  decided  upon  the 
former  statute,  31  Geo.  3,  c.  22  :  The  prisoner  was  indicted  for  personating  one  Isaac 
Hart,  the  proprietor  of  certain  stock,  and  thereby  endeavoring  to  receive  from  the 
bank  of  England  the  sum  of,  &c.  It  appeared  that  the  prisoner,  representing  him- 
self to  be  Isaac  Uart,  received  from  the  dividend  payer,  at  the  bank,  a  dividend  war- 
rant for  the  sum  due,  on  receiving  which,  instead  of  carrying  it  to  the  pay-ofiSce,  he 
walked  another  way,  and  made  no  attempt  to  receive  the  money.  'It  was  objected 
for  the  prisoner,  that  there  was  no  proof  of  his  having  endeavored  to  receive  the 
money,  but  being  convicted,  the  judges  held  the  conviction  right.  They  said,  that 
the  manner  in  which  he  applied  for  and  received  the  warrant  was  a  personating  of 
the  true  proprietor,  and  that  he  thereby  endeavored  to  receive  the  money,  within  the 
intent  and  meaning  of  the  act  of  Parliament.  R.  v.  Parr,  1  Leach,  484 ;  2  East,  P. 
C.  1005. 

Proof  of  forging  a  hank-note.]  It  has  been  already  said,  supra,  p  491,  that  it  is 
not  essential  that  the  forged  instrument  should,  in  all  respects,  be  perfect.  Where 
the  forgery,  says  Mr,  East,  consists  in  counterfeiting  any  other  known  instrument,  it 
is  not  necessary  that  the  resemblance  should  be  an  exact  one;  if  it  be  so  like  as  to 
be  calculated  to  deceive,  when  ordinary  and  usual  observation  is  given,  it  seems  suffi- 
cient.   The  same  rule  holds,  in  cases  of  counterfeiting  the  seals,  and  coining.  2  East, 
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P.  C.  858.  Thus  where  the  prisoner  was  indicted  for  forging  a  bank-note,  and  a 
person  from  the  bank  stated  that  he  should  not  have  been  imposed  upon  by  the 
counterfeit,  the  difference  between  it  and  the  true  note  being  to  him  so  apparent; 
yet,  it  appearing  that  others  had  been  deceived,  though  the  counterfeiting  was  ill  exe- 
cuted, Le  Blanc,  J.,  held,  that  this  was  a  forgery.  R.  v.  Hoost,  2  East,  P.  C.  950. 
The  prisoner  was  indicted  for  forging  a  bank  of  England  note.  The  instrument, 
though  it  much  resembled  a  real  bank-note,  was  not  made  upon  paper  bearing  the 
watermark  of  the  bank;  the  number  also  was  not  filled  up,  and  the  word  "pounds" 
was  omitted  after  the  word  "  fifty ;"  but  in  the  margin  were  the  figures  50/.  It  was 
contended,  that  on  account  of  these  defects,  this  could  not  be  held  a  forgery  of  a 
bank-note ;  but  the  judges  held  the  prisoner  rightly  convicted ;  for,  first,  in  forgery, 
there  need  not  be  an  exact  resemblance — it  is  sufilcient  that  the  instrument  is  prima 
facie  fitted  to  pass  for  a  true  one ;  secondly,  the  *majonty  inclined  to  think  [*494] 
that  the  omission  of  "pounds"  in  the  body  of  the  note,  had  nothing  else  appeared, 
would  not  have  exculpated  the  prisoner ;  but  it  was  matter  to  be  left  to  the  jury,  whether 
the  note  purported  to  be  for  50/.,  or  any  other  sum ;  but  all  agreed  that  the  50/.  in 
the  margin  removed  all  doubt.  R.  v.  Elliott,  2  East,  P.  C.  951;  1  Leach,  175;  2 
New.  Rep.  93  (n).  See  also  R.  v.  McConnell,  1  C.  &  K.  371 ;  'I  Moo.  C.  C.  298. 

The  prisoner  was  indicted  for  uttering  a  forged  note  of  a  private  bank.  It  appeared, 
that  he  had  altered  a  note  of  the  Bedford  Bank,  from  one  to  forty  pounds,  but  had 
cut  oif  the  signature  of  the  party  who  had  signed  it,  so  that  the  words  for  "  Barnard, 
Barnard  and  Green,"  only  were  left.  The  prisoner  being  convicted,  the  judges  were 
clearly  of  opinion  that  the  conviction  was  wrong.  R.  v.  Pateman,  Russ.  &  Ry.  455. 

The  prisoner  was  indicted  for  having  in  his  custody  a  certain  forged  paper  writing, 
purporting  to  be  a  bank-note,  in  the  following  form  : 

1  promise  to  pay  J.  W.,  Esq.,  or  bearer,  £10. 
London,  March  4,  1776. 

For  Self  and  Company  of 
£Ten.  my  Bank  of  England. 

Entered.  John  Jones. 
A  special  verdict  was  found,  and  the  question  argued  before  the  court  was,  whether 
this  paper  writing  purported  to  be  a  bank-note.  The  court  were  of  opinion,  that  the 
representation  which  the  prisoner  had  made  that  it  was  a' good  note,  could  not  alter 
the  purport  of  it,  which  is  what  appears  on  the  face  of  the  instrument  itself;  for 
although  such  false  representations  might  make  the  party  guilty  of  a  fraud  or  cheat, 
they  could  not  make  Jiim  guilty  of  felony.  R.  v.  Jones,  1  Leach,  204;  2  East,  P.  C. 
883;  see  4  Taunt.  803. 

The  prisoner  was  indicted  for  putting  ofi^a  forged  note.    The  instrument  was  as  follows : 

No.  6414.  Blackburn  Band.  30  Shillings. 

I  promise  to  take  this  as  thirty  shillings,  on  demand,  in  part  for  a  two  pound  note, 
value  received. 

Entered.     J.  C.  Blackburn,  Sept.  18,  1821. 

No.  6414. 
Thirty  shillings.  For  CunclifFe,  Brooks,  and  Co. 

R.  Cunclifie. 

The  prisoner  was  convicted ;  but  it  being  doubted  by  the  judge  whether  the  instru- 
ment had  any  validity,  a  case  was  reserved,  and  the  judges  held  that  the  judgment 
ought  to  be  arrested.  It  has  been  observed  of  this  instrument,  that  it  was  not  pay- 
able to  the  bearer  on  demand;  that  it  was  not  payable  in  money ;  that  the  maker  only 
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promised  to  take  it  in  payment ;  and  that  the  requisitions  of  the  statute,  17  Geo.  3, 
c.  30,  were  not  complied  with.  R.  v.  Burke,  Russ.  &  Ry.  496. 

Proof  of  engraviTuj  part  of  a  note.']  In  R.  v.  Keith,  1  Dears.  C.  C.  R.  486;  S. 
C.  24,  L.  J.  M.  C.  110,  the  prisoner  was  convicted  under  this  section  for  engraving 
upon  a  plate  part  of  a  jiromissory  note  of  a  banking  company.  Being  possessed  of  a 
promissory  note  of  the  British  Linen  banking  company,  he  had  cut  out  the  centre  of 
the  note  on  which  the  whole  of  the  promissory  note  was  written,  and  had  procured  to 
[*495]  *be  engraved  upon  a  plate  part  of  the  ornamental  border  of  the  note,  consist- 
ing of  the  royal  arras.  The  question  reserved  for  the  consideration  of  the  Court  of 
Criminal  Appeal  was,  whether  this  amounted  to  an  engraving  upon  a  plate,  "  part  of 
a  bill  of  exchange  or  promissory  note,  purporting  to  be  part  of  the  bill  or  note," 
within  the  meaning  of  this  section.  The  court  held  that  it  did.  Parke,  B.,  in  his 
judgment  said,  "  To  see  whether  an  engraving  purports  to  be  part  of  a  note  you  must 
compare  it  with  the  original  note.  If  the  forged  engraving  is  clearly  intended  to 
imitate  any  part  of  a  note,  whether  that  part  be  the  obligatory  part  of  the  note  or 
not,  it  is,  I  think,  an  offence  within  the  statute.  There  must  be  such  a  portion  en- 
graved, that  you  can  say  clearly  on  comparison  that  it  is  intended  to  imitate  part  or 
or  to  purport  to  be  part  of  a  note.  If  a  single  dot  or  line  only  were  engraved,  there 
would  not  be  enough  to  induce  one  to  say,  that  the  engraving  purported  to  be  part  of 
a  note.  But  in  the  present  case  the  royal  arms  of  Scotland  in  the  position  in  which 
they  are  found,  and  the  Britannia  in  the  margin,  appear  on  comparison  without  any 
doubt  to  purport  to  be  part  of  the  ornaments  of  a  real  note." 

Proof  of  forging  deeds.]  On  an  indictment  against  accessories  before  the  fact  to 
the  forging  of  an  administration  bond,  on  administration  granted  for  the  effects  of 
J.  C,  it  was  objected  that  the  22  &  23  Car.  2,  c.  10,  requiring  the  bond  to  be  given 
by  the  party  to  whom,  administration  was  granted,  and  not  by  the  party  that  was 
entitled  to  administration,  the  bond  could  not  be  treated  as  a  forgery,  but  was  a  good 
bond  within  the  statute,  having  been  given  by  the  party  to  whom,  in  fact,  adminis- 
tration was  granted.  The  objection  was  overruled.  R.  v.  Barber,  1  C.  &  K.  434 : 
47  E.  C.  L.  R. 

The  forging  of  a  power  of  attorney  to  receive  a  seaman's  wages,  was  held  to  be  the 
forgery  of  a  deed  within  the  repealed  statute,  2  Geo.  2,  c.  25  ;  R.  v.  Lewis,  2  Bast, 
P.  C.  957.  So  a  power  of  attorney  for  the  purpose  of  receiving  prize-money.  R.  v. 
Lyon,  Russ.  &  Ry.  255,  ante,  p.  492.  In  the  same  manner,  a  power  of  attorney  to 
transfer  government  stock;  R.  v.  Fauntleroy,  1  Moo.  C.  C.  56;"  2  Bingh.  413;  and 
an  indenture  of  apprenticeship.  R.  v.  Jones,  2  East,  P.  C.991 ;  1  Leach,  366.  And 
though  the  instrument  in  question  may  not  comply  with  the  directory  provisions  of  a 
statute,  it  may  still  be  described  as  a  deed,  R.  v.  Lyon,  Russ.  &  Ry.  255,  if  it  has 
some  apparent  validity.     See  sitpra,  p.  492. 

Proof  of  forging  wills.]  The  prisoner  was  indicted  for  forging  the  will  of  Peter 
Perry.     The  will  began  "I,  Peter  Perry,"  and  was  signed, 

his 
John  X  Perry, 

mark, 

It  was  objected  that  this  was  not  a  forgery  of  the  will  of  Peter  Perry  as  laid  in  the 
indictment,  but  the  prisoner  was  convicted,  and  afterwards  executed.  R.  v.  Fitz- 
gerald, 2  East,  P.  C.  953. 

The  prisoner  was  convicted  of  forging  a  will  of  land  of  one  T.  S.,   deceased, 


PORGBRT.  495 


attested  by  two  witnesses  only.  It  did  not  appear  in  evidence  what  estate  the  sup- 
posed testator  had  in  the  land  demised,  or  of  what  nature  it  was ;  and  it  was  urged 
that  it  must  be  presumed  to  have  been  freehold,  and  that  the  will,  therefore,  was 
void  by  the  statute  of  frauds  for  want  of  attestation  by  three  witnesses.  The 
^judges  held  the  conviction  wrong ;  for,  as  it  was  not  shown  to  be  a  chattel  [*496] 
interest,  it  was  to  be  presumed  to  be  freehold,  and  the  will,  therefore,  void.  E.  v. 
Wall,  2  East,  P.  C.  953. 

It  was  held  that,  at  common  law,  it  made  no  difference  that  the  party  whose  will 
is  forged  is  living.  R.  v.  Coogan,  1  Lea.  449;  2  East,  P.  C.  948.  Nor  does  it  make 
any  difference  that  the  will  is  made  in  the  name  of  a  non-existing  person.  R.  v. 
Avery,  8  C.  &  P.  596 :  34  E.  C.  L.  R.,  per  Patteson,  J. 

A  probate,  unrevoked,  is  not  conclusive  proof  of  the  validity  of  a  will.  R.  v.  But- 
tery, Russ.  &  Ry.  342. 

Proof  of  forging  bills  of  exchange.]  It  has  already  been  said  (ante,  p.  491  and 
p.  493)  that  it  is  not  necessary  that  the  instrument  should  be  perfect;  it  is  sufficient 
if  it  bear  such  a  resemblance  to  the  document  it  is  intended  to  represent  as  is  calcu- 
lated to  deceive.  The  prisoner  was  indicted  for  forging,  and  also  for  uttering,  a 
forged  bill  of  exchange.  He  discounted  the  bill  and  indorsed  the  name  upon  it ;  but 
there  was  no  indorsement  of  the  name  of  the  drawers,  to  whose  order  it  was  payable. 
It  was  urged  for  the  prisoner,  that  as  there  was  no  indorsement  by  the  payees,  nor 
anything  purporting  to  be  such  an  indorsement,  the  instrument  could  not  pass  as  a 
bill  of  exchange,  and  could  not,  therefore,  effect  a  fraud.  The  prisoner  was  con- 
victed, and  all  the  judges  who  were  present  on  the  argument  on  a  case  reserved,  held 
the  conviction  proper.  Lawrence,  J.,  at  first  doubted,  but  his  doubts  were  removed 
by  the  argument  that,  had  it  been  the  true  and  genuine  bill  it  purported  to  be,  the 
holder  for  a  valuable  consideration  from  the  payees  might  have  compelled  the  latter  to 
indorse  it.  Mr.  Justice  Bayley  was  not  present  at  the  meeting,  but  thought  the  con- 
viction wrong ;  he  was  of  opinion  that,  for  want  of  an  indorsement,  the  bill  was  not 
negotiable,  and  therefore,  if  genuine,  not  of  value  to  the  holder  of  it.  K.  v.  Wicks, 
Russ.  &  Ry.  149. 

An  instrument  drawn  by  A.  upon  B.,  requiring  him  to  pay  to  the  order  of  C.  a 
certain  sum  at  a  certain  time  "  without  acceptance"  is  a  bill  of  exchange.  Per  Patte- 
son, J.,  R.  V.  Kinnear,  2  Moo.  &  R.  117. 

So  where  the  prisoner  was  indicted  for  forging  the  acceptance  of  a'bill  of  exchange 
for  3^.  3s.,  and  it  appeared  that  the  requisitions  of  the  statutes  15  Geo.  3,  c.  5,  and 
17  Geo.  2,  c.  30,  had  not  been  complied  with,  the  bill  not  specifying  the  place  of 
abode  of  the  payee,  nor  being  attested  by  any  subscribing  witness,  the  prisoner  having 
been  convicted,  the  judges,  on  a  reference  to  them,  were  unanimously  of  opinion  that 
the  instrument,  if  real,  would  not  have  been  valid  or  negotiable,  and  that  therefore 
the  conviction  was  wrong.  R.  v.  Moffatt,  1  Leach,  438 ;  2  East,  P.  C.  954.  This 
case  was  distinguished,  on  the  conference  of  the  judges,  from  R.  v.  Hawkeswood, 
post,  p.  497,  where  the  holder  of  the  bill  had  a  right  to  get  it  stamped  (jee  R.  v. 
Morton,  post,  p.  497);  and  the  stamp  act  only  says,  it  shall  not  be  used  in  evidence 
till  stamped.  2  East,  P.  C.  954. 

A  document  in  the  ordinary  form  of  a  bill  of  exchange,  but  requiring  the  drawer 
to  pay  to  his  own  order,  and  purporting  to  be  indorsed  by  the  drawer,  and  accepted 
by  the  drawee,  cannot,  in  an  indictment  for  forging  and  uttering,  be  treated  as  a  bill 
of  exchange.  Per  Erskine,  J.,  R.  v.  Bartlett,  2  Moo.  &  R.  362.  The  prisoner  was 
indicted  for  forging  an  order  for  the  payment  of  money  upon  the  treasurer  of  the 
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navy.  There  was  no  payee  named  in  the  order;  and  upon  this  ground,  and  also 
[*497]  upon  the  ground  that  the  order  was  *directed  to  the  treasurer  and  not  to  the 
commissioners  of  the  navy  (the  latter  being  the  legal  paymasters),  it  was  objected 
that  the  prisoner  was  wrongly  convicted.  Eleven  of  the  judges  having  met,  agreed 
that  the  direction  to  the  treasurer  instead  of  the  commissioners  would  not  prevent  its 
being  considered  an  order  for  the  payment  of  money ;  but  the  majority  of  them 
(Mansfield,  C.  J.,  diss.)  held  that  it  was  not  an  order  for  the  payment  of  money, 
because  of  the  want  of  a  payee,  and  that  the  conviction  was  wrong.  R.  v.  Eichard, 
Russ.  &  Ry.  193.  In  a  case  which  occurred  soon  after  the  preceding,  the  judges 
ruled  the  same  way,  with  regard  to  a  bill  of  exchange,  in  which  the  name  of  the  payee 
was  left  blank.  R.  v.  Randall,  Russ.  &  Ry.  195.  But  it  has  been  holden,  on  a  case 
reserved,  that  an  instrument  in  the  form  of  a  bill  of  exchange  with  an  acceptance  on 
it  is  a  bill  of  exchange,  although  there  be  no  person  named  as  drawer  in  the  bill.  R. 
V.  Hawkes,  2  Moo.  C.  0.  60. 

Upon  the  same  principle,  a  man  may  be  convicted  of  forging  an  unstamped  instru- 
ment, though  such  instrument  can  have  no  operation  in  law.  The  prisoner  was  in- 
dicted for  forging  a  bill  of  exchange.  It  was  objected  for  him  that  the  bill  was 
unstamped,  and  the  2-3  Geo.  3,  c.  58,  s.  11,  was  referred  to,  which  enacts,  that  no 
bill  of  exchange  shall  be  pleaded,  or  given  in  evidence  in  any  court,  or  admitted  in 
any  court  to  be  good  or  available  at  law  or  in  equity,  unless  stamped.  This  prisoner 
was  convicted,  and  the  judges  determined  that  the  conviction  was  right;  for  the 
words  of  the  act  cited  mean  only,  that  the  bill  shall  not  be  made  use  of  to  recover 
the  debt ;  and  besides,  the  holder  of  a  bill  was  authorized  to  get  it  stamped  after 
it  was  made.  R.  v.  Hawkeswood,  1  Leach,  257.  Soon  after  this  decision,  the  point 
arose  again,  and  on  the  authority  of  R.  v.  Hawkeswood,  the  prisoner  was  convicted 
and  executed.  R.  v.  Lee,  Id.  258  (?i).  The  question,  a  few  years  afterwards,  again 
underwent  considerable  discussion,  and  was  decided  the  same  way,  though,  in  the 
mean  time,  the  law,  with  regard  to  the  procuring  of  bills  and  notes  to  be  subsequently 
stamped,  upon  which,  in  R.  v.  Hawkeswood,  the  judges  appear  in  some  degree  to 
have  relied,  had  been  repealed.  The  prisoner  was  indicted  for  knowingly  uttering  a 
forged  promissory  note.  Being  convicted,  the  case  was  argued  before  the  judges, 
and  for  the  prisoner  it  was  urged  that  the  st.  31  Geo.  3,  c.  25,  s.  19,  which  prohibits 
the  stamp  from  being  afterwards  affixed,  distinguished  the  case  from  R.  v.  Hawkes- 
wood. Though  two  or  three  of  the  judges  doubted  at  first  the  propriety  of  the  latter 
case,  if  the  matter  were  res  integra,  yet  they  all  agreed,  that  being  an  authority  in 
point,  they  must  be  governed  by  it ;  and  they  held,  'that  the  stat.  31  Geo.  3  made 
no  diiference  in  the  question.  Most  of  them  maintained  the  principle  of  R.  v. 
Hawkeswood  to  be  well  founded,  for  the  acts  of  Parliament  referred  to  were  mere 
revenue  laws,  meant  to  make  no  alteration  in  the  crime  of  forgery,  but  only  to  pro- 
vide that  the  instrument  should  not  be  available  for  recovering  upon  it  in  a  court  of 
justice,  though  it  might  be  evidence  for  a  collateral  purpose ;  that  it  was  not  neces- 
sary, to  constitute  forgery,  that  the  instrument  should  be  available;  that  the  stamp 
itself  raiffht  be  forged,  and  it  would  be  a  strange  defence  to  admit,  in  a  court  of  jus- 
tice, that  because  the  man  had  forged  the  stamp,  he  ought  to  be  excused  for  having 
forged  the  note  itself,  which  would  be  setting  up  one  fraud  in  order  to  protect  him 
from  the  punishment  due  to  another.  R.  v.  Morton,  2  East,  P.  C.  955;  1  Lea.  258 
[*498]  (?0-  The  doctrine  was  again  confirmed  in  R.  v.  Teague,  *2  Bast,  P.  C.  979, 
when  the  judges  said,  that  it  had  been  decided  that  the  stamp  -acts  had  no  relation 
to  the  crime  of  forgery;  but  that,  supposing  the  instrument  forged  to  be  such,  on 
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the  face  of  it,  as  would  be  valid  provided  it  had  a  proper  stamp,  the  offence  was 
complete. 

If  the  prisoner  write  another  person's  name  across  a  blank  stamp,  on  which,  after 
he  is  gone,  a  third  person  who  is  in  leafjue  with  him  writes  a  bill  of  exchange,  it  was 
said  that  this  is  not  a  forgery  of  the  acceptance  of  a  bill  of  exchange  by  the  prisoner. 
R.  V.  Cooke,  8  C.  &  P.  582.  So  where  the  prisoner  who  was  partner  in  a  firm  was 
indicted  for  forging  an  acceptance  of  a  bill  of  exchange,  and  it  appeared  that  another 
party,  by  the  direction  of  the  prisoner,  had  written  the  name  of  a  customer  across  a 
blank  stamp,  on  which  the  prisoner  some  time  subsequently  drew  a  bill  of  exchange 
in  the  name  of  the  firm,  Parke,  B.,  held  that  this  was  not  a  forgery  of  an  acceptance 
of  a  bill  of  exchange  within  the  statute,  which  does  no  tmake  it  forgery  merely  to 
counterfeit  an  acceptance,  but  an  acceptance  of  a  bill  of  exchange.  R.  v.  Butterwick, 
MS. ;  S.  C.  2  Moo.  &  R.  196.  But  both  these  would  probably  be  considered  for- 
geries at  common  law. 

In  order  to  bring  the  case  within  the  statute,  the  instrument  in  question,  which  is 
laid  to  be  a  bill  of  exchange  or  promissory  note,  must  purport  on  the  face  of  it  to  be 
legally  such.  Where  the  instrument  was  in  the  following  form  :  "  I  promise  to  pay 
the  bearer  one  guinea  on  demand,  here  in  cash,  or  a  Bank  of  England  note,"  the 
judges  were  of  opinion,  that  this  was  not  a  note  for  the  payment  of  money  within 
the  repealed  stat.  2  Goo.  2,  c.  25,  the  guinea  being  to  be  paid  in  cash  or  a  Bank  of 
England  note,  at  the  option  of  the  payer.  R.  v.  Wilcock,  2  Russ.  456.  But  it  is 
not  necessary,  in  order  to  constitute  a  promissory  note  for  the  payment  of  money 
within  the  statute,  that  it  should  be  negotiable.  The  prisoner  was  convicted  under 
the  2  Geo.  2,  c.  25,  of  forging  a  promissory  note,  in  the  following  form  : 

"On  demand,  we  promise  to  pay  to  Mesdames  S.  W.  and  S.  D.,  stewardesses,  for 
the  time  being,  of  the  Provident  Daughters'  Society,  held  at  Mr.  Pope's,  or  their 
successors  in  office,  64/.,  value  received. 

"  For  C.  F.  &  Co., 
"J,  F." 

It  was  moved  in  arrest  of  judgment,  that  this  was  no  promissory  note ;  but  the  judges 
were  of  a  different  opinion,  saying,  that  it  was  not  necessary  that  it  should  be  nego- 
tiable, and  that  it  was  immaterial  whether  the  payees  were  legally  stewardesses,  and 
that  their  successors  could  not  take  the  note.  R.  v.  Box,  2  Russ.  460;  Russ.  &  Ry. 
300;  6  Taunt.  325. 

Even  before  the  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  4,  it  was  held,  that  the  instru- 
ment was  not  the  less  a  bill  of  exchange  if,  containing  the  requisites  which  consti- 
tute a  bill  of  exchange  in  law,  it  professed  also  to  be  drawn  in  pursuance  of  some 
particular  statute,  with  the  requisitions  of  which  it  failed  to  comply.  Thus  a  bill 
drawn  upon  commissioners  of  the  navy  for  pay  was  held  to  be  a  bill  of  exchange, 
although  it  was  not  such  an  instrument  as  was  warranted  by  the  35  Geo.  3,  c.  94. 
R.  V.  Chisholm,  Russ.  &  Ry.  297. 

It  has  been  already  stated,  that  where  the  instrument  alleged  *to  be  a  [*499] 
promissory  note,  or  bill  of  exchange,  is  not  signed,  it  cannot  be  treated  as  such.  R. 
V.  Pateman,  Russ.  &  Ry.  455,  ante,  p.  494.  So  where  the  name  of  the  payee  is  in 
blank.  R.  v.  Randall,  Russ.  &  Ry.  195.  So  an  instrument  for  the  payment  of  money 
under  bl.,  but  unattested.  R.  v.  MofTatt,  1  Leach,  431,  ante,  p.  495. 

An  instrument  drawn  by  A.  upon  B.,  requiring  him  to  pay  to  the  order  of  C.  a 
certain  sum,  at  a  certain  time,  "  without  acceptance,"  is  a  bill  of  exchange,  and  may 
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be  so  described  in  an  indictment  for  forgery.  Per  Patteson,  J.,  K.  v.  Kinnear,  2 
Moo.  &  Rob.  117. 

The  forgery  of  a  bill  of  exchange  does  not  include  that  of  the  acceptance.  R.  v. 
Butterwick,  Durham  Spring  Assizes,  1839,  per  Parke,  B. 

A  document  in  the  ordinary  form  of  a  bill  of  exchange,  but  requiring  the  drawer 
to  pay  his  own  order  ("  please  to  pay  to  your  order"),  and  purporting  to  be  indorsed 
by  the  drawer,  and  accepted  by  the  drawer,  is  not  a  bill  of  exchange  for  the  forgery 
of  which  an  indictment  can  be  sustained.  Per  Erskine,  J.,  R.  v.  Bartlett,  2  Moo.  &, 
R.  362  ;  and  see  R.  v.  Smith,  1  C.  &  K.  700  :  47  E.  C.  L.  R. 

The  forgery  of  a  single  indorsement  on  the  back  of  a  bill  of  exchange,  made  pay- 
able to  the  party  whose  name  is  forged,  together  with  several  others,  as  executrixes, 
was  held  to  be  within  the  third  section  of  the  late  act.  R.  v.  Winterbottdm,  1  Cox, 
C.  C.  164;  IDen.  0.  C.  R.  41. 

Proof  of  forging  undertakings,  warrants,  or  orders  for  the  payment  of  money.'] 
An  undertaking  to  pay  a  sum  which  is  uncertain  and  dependent  upon  a  contingency, 
is  within  the  third  section  of  the  statute. 

Thus  where  the  undertaking  was  to  pay  W.  B.  100?.,  "or  such  other  sum  of 
money,  not  exceeding  the  same,  as  he  may  incur,  or  be  put  into  for  or  by  reason  or 
means  of  his  becoming  one  of  the  sureties  to  M.  M.,  Esq.,  sheriff  elect  for  the  county 
of  Y. ;"  the  judges  held  it  to  be  within  the  act.  R.  v.  Reed,  8  C.  &  P.  623  :  34  E 
C.  L.  R. 

Forging  an  indorsement  upon  a  warrant  or  order  for  the  payment  of  money,  is  not 
within  the  above  section.  R.  v.  Arscott,  6  C.  &  P.  408.  But  if  the  undertaking, 
warrant,  or  order  is  incomplete  without  the  indorsement,  so  that  until  the  indorse- 
ment be  added,  the  instrument  is  of  no  validity  in  the  hands  of  any  person,  then  a 
forgery  of  the  indorsement  may  be  charged  as  a  forgery  of  a  warrant  or  order  for  the 
payment  of  money.  R.  v.  Autey,  supra,  p.  488. 

Previously  to  the  2  &  3  Wm.  4,  c.  123,  s.  3,  in  an  indictment  for  forging  an  order 
for  the  payment  of  money,  it  must  have  appeared,  either  upon  the  face  of  the  instru- 
ment itself,  or  by  proper  averments,  that  the  instrument  bore  the  character  of  an 
order.  The  prisoner  was  charged  with  forging  "a  certain  order  for  payment  of 
money"  as  follows  : 

"  Gentlemen,  «  London,  April  24,  1809. 

"  Please  to  pay  the  bearer,  on  demand,  fifteen  pounds,  and  accompt  it  to 

"  Your  humble  servant, 

"  Charles  H.  Ravenscroft. 
"  Payable  at  Messrs.  Masterman  &  Co., 

"  White  Hart  Court. 

"  Wm.  Mclnerheny." 

[*500]  *The  prisoner  being  convicted,  a  majority  of  the  judges,  on  a  case  reserved, 
held  that  this  was  not  an  order  for  the  payment  of  money,  but  Mansfield,  C.  J.,  Wood, 
B.,  and  Graham,  B.,  held  that  it  was.  R.  v.  Ravenscroft,  Russ.  &  Ry.  161. 

A  paper  in  the  following  form,  "  Mr.  Johnson,  Sir,  please  to  pay  to  James  Jack- 
son the  sum  of  131.  by  order  of  Christopher  Sadler,  Thornton-le-Moor,  brewer.  I 
shall  see  you  on  Monday.  Yours  obliged,  Chr.  Sadler,  The  District  Bank,"  was  held, 
on  a  case  reserved,  to  be  an  order  for  the  payment  of  money  within  the  11  Geo.  4 
and  ]  Wm.  4,  c.  66,  s.  3  ;  Sadler  being  proved  to  be  a  customer  of  the  District 
Bank,  whosfe  draft,  if  genuine,  would  have  been  paid,  although,  as  at  the  time  of  the 
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forgery,  he  had  no  effects  in  the  bank.  R.  v.  Carter,  1  C.  &  K.  741 ;  S.  C.  1  Den. 
C.  C.  R.  65.  See  also  R.  v.  Vivian,  1  C.  &  K.  719 ;  S.  C.  1  Den.  C.  C.  R.  35 ; 
where  it  was  held  by  the  judges  on  consideration,  that  "  any  instrument  for  payment 
under  which,  if  genuine,  the  payer  may  recover  the  amount  against  the  party  signing 
it,  may  properly  be  considered  a  warrant  for  the  payment  of  money,  and  it  is  equally 
this,  whatever  be  the  state  of  the  account  between  the  parties,  and  whether  the  party 
signing  it  has,  at  the  time,  funds  in  the  hands  of  the  party  to  whom  it  is  addressed 
or  not." 

To  constitute  an  order  for  the  payment  of  money,  within  the  statute,  it  is  not  neces- 
sary that  the  instrument  should  specify  in  terms  the  amount  ordered  to  be  paid. 
Where  the  order  was,  "  Pay  to  Mr.  H.  Y.,  or.  order,  all  my  proportions  of  prize- 
money  due  to  me  for  my  services  on  board  his  majesty's  ship  Leander,"  it  was  ob- 
jected, that  this  was  not  an  order  for  the  payment  of  money,  as  no  sum  of  money  was 
mentioned,  but  the  prisoner  was  convicted,  and  the  judges  held  the  conviction  right. 
R.  V.  Mcintosh,  2  East,  P.  C.  942. 

In  the  construction  of  the  words,  "  warrant"  and  "  order"  for  the  payment  of 
money,  it  has  been  held,  that  instruments,  which  in  the  commercial  world  have  pecu- 
liar denominations,  are  within  the  meaning  of  those  words,  if  they  be,  in  law,  orders 
or  warrants.  2  East,  P.  C.  943.  Thus  a  bill  of  exchange  may  be  described  as  an 
order  for  the  payment  of  money,  for  every  bill  of  exchange  is,  in  law,  an  order  for 
the  payment  of  money.  R.  v.  Lockett,  2  East,  P.  C.  940,  943 ;  1  Leach,  94  ;  R.  v. 
Sheppard,  2  East,  P.  C.  944  ;  1  Leach,  226.  So  a  bill  of  exchange  is  a  "warrant 
for  the  payment  of  money,"  and  may  be  described  in  the  indictment  as  such  ;  for,  if 
genuine,  it  would  be  a  voucher  to  the  bankers  or  drawers  for  the  payment.  R.  v.  Wil- 
loughby,  2  East,  P.  C.  944. 

A  forged  paper  purporting  to  be  an  authority  signed  by  three  officers  of  a  benefit 
club,  to  receive  the  money  of  the  club  lodged  in  a  bank,  was  held,  on  a  case  re- 
served, to  be  well  described  in  some  counts  as  a  warrant,  and  in  others  as  an  order 
for  the  payment  of  money.  R.  v.  Harris,  2  Moo.  C.  C.  267.  A  post-dated  check  is 
an  order  for  the  payment  of  money.  R.  v.  Taylor,  1  C.  &  K.  213  :  47  E.  C.  L.  R. 

If  the  instrument  purport  to  be  an  order  which  the  party  has  a  right  to  make,  al- 
though in  truth  he  had  no  such  right,  and  although  no  such  person  be  in  existence 
as  the  order  purports  to  be  made  by,  it  is  still  an  order  within  the  statute.  2  East,  P. 
C.  940.  The  prisoner,  Charles  Lockett,  was  convicted  of  uttering  a  forged  order  for 
the  payment  of  money,  as  follows  :  "Messrs.  Neale  and  Co.,  Pay  to  Wm.  Hopwood, 
or  bearer,  16^.  10s.  Qd.  R.  Vennist."  The  prisoner  *had  given  this  order  [*50l] 
in  payment  for  goods.  No  such  person  as  Vennist  kept  cash  with  Neale  &  Co. ;  nor 
did  it  appear  that  there  was  any  such  person  in  existence.  The  judges,  on  consid- 
ering the  case,  held  it  to  be  a  forgery.  They  thought  it  immaterial  whether  such  a 
man  as  Vennist  existed  or  not;  or  if  h*  did,  whether  he  kept  cash  with  Neale  &  Co. 
It  was  sufficient  that  the  order  assumed  those  facts,  and  imported  a  right  on  the  part 
of  the  drawer  to  direct  such  a  transfer  of  his  property.  R.  v.  Lockett,  2  East,  P.  C. 
940 ;  1  Leach,  94.  This  appears  to  have  been  always  the  law,  though  there  was 
some  confusion  at  one  time  upon  the  point,  which  appears  to  have  arisen  out  of  the 
subtle  distinctions  formerly  taken,  and  the  necessity  of  showing  the  nature  of  the 
document  fully  upon  the  face  of  the  indictment.  Thus  in  R.  v.  .Clinch,  2  East,  P. 
C.  938 ;  S.  C.  1  Leach,  540,  which  is  sometimes  quoted  to  the  contrary,  the  discus- 
sion, as  is  pointed  out  by  Jervis,  C.  J.,  in  R.  v.  Snelling,  m/m,.  turned  entirely  on 
the  form  of  the  indictment,  which  on  its  face  showed  that  the  person  whose  name 
was  forged  had  no  authority. 
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In  R.  V.  Dawson,  2  Den.  0.  C.  11.  75  ;  S.  C.  20  L.  J.  M.  C.  102,  the  document 
was  in  the  following  form  :  "  Mr.  Lowe,  London.  Bought  of  C.  Dawson,  English  and 
Foreign  fruit  merchant,  two  bu.shel8  of  apples,  9s.  Nov.  9.  Sir,  I  hope  you  will 
excuse  me  sending  for  such  a  trifle ;  but  I  have  received  a  lawyer's  letter  this  morn- 
ing, and  unless  T  can  make  up  a  certain  amount  by  one  o'clock,  there  will  be  an 
action  commenced  against  me,  and  I  am  obliged  to  hunt  after  every  shilling.  Yours, 
&c.,  F.  Dawson."  It  was  proved  at  the  trial  that  Lowe  was  indebted  to  F.  Dawson, 
who  carried  on  business  in  the  name  of  C.  Dawson,  in  the  sum  of  nine  shillings  for 
two  bushels  of  apples ;  that  the  document  was  forged  and  uttered  ,to  Lowe  as  a  gen- 
uine instrument  coming  from  F.  Dawson,  with  the  intention  of  fraudulently  obtaining 
from  Lowe  the  above  sum.  The  document  was  held  to  be  a  warrant.  In  that  case, 
Jervis,  C.  J.,  stated  the  test  to  be,  whether  "  if  this  had  been  a  genuine  document, 
and  payment  had  been  made  on  its  production,  proof  of  those  facts  would  have  been 
a  good  defence  to  an  action."  See,  however,  R.  v.  Thorn,  2  Moo.  C.  0.  210.  There 
was  no  doubt  that  this  would  have  been  a  request  for  the  delivery  of  money,  but  it 
was  said  not  to  be  a  warrant  or  order;  and  the  word  request  does  not  occur  in  the 
11  Geo.  4  &  1  Wm.  4,  o.  66,  s.  3.  But  this  distinction  no  longer  exists.  See  24  & 
25  Vict.  c.  98,  s.  22,  supra,  p.  476. 

A  letter  of  credit,  on  which  the  correspondents  of  the  writer  of  it,  having  funds 
of  his  in  their  possession,  apply  them  to  the  use  of  the  party  in  whose  favor  it  is 
given,  was  held  by  the  judges  to  be  a  warrant  for  the  payment  of  money  within  the 
11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  3.  R.  v.  Raake,  8  C.  4  P.  626  :  34  E.  C.  L.  R. ;  2 
Moo.  C.  C.  66.  A  forged  paper  was  in  the  following  form  :  "  To  M.  &  Co.  Pay  to 
my  order,  two  months  after  date,  to  Mr.  I.  S.  the  sum  of  80?.,  and  deduct  the  same 
out  of  my  account."  It  was  not  signed;  but  across  it  was  written,  "Accepted,  Luke 
Lade ;"  and  at  the  back  the  name  and  address  of  I.  S.  M.  &  Co.  were  bankers,  and 
Luke  Lade  kept  cash  with  them.  It  was  held,  on  a  case  reserved,  that  this  paper 
was  a  warrant  for  the  payment  of  money ;  as,  if  genuine,  it  would  have  been  a  war- 
rant from  Luke  Lade  to  the  bankers  to  pay  the  money  to  I.  S.  R.  v.  Smith,  1  C.  & 
K.  700  :  47  E.  C.  L.  R. ;  S.  C.  1  Den.  C.  C.  R.  79. 

[*502]  *An  instrument  containing  an  order  to  pay  the  prisoner  or  order  a  sum  of 
money,  being  a  month's, advance  on  an  intended  voyage,  as  per  agreement  with  the 
master,  in  the  margin  of  which  the  prisoner  had  written  an  undertaking  to  sail  in  a 
certain  number  of  hour.s,  is  an  order  for  the  payment  of  money  within  the  1  Wm.  4, 
c.  66,  s.  3.  R.  V.  Bamfield,  1  Moo.  C.  C.  416. 

The  prisoner  was  charged  with  forging  "  a  certain  warrant  and  order  for  the  pay- 
ment of  money,"  The  instrument  in  question  was  a  forged  check  upon  a  banker. 
It  was  objected  that  this  charged  an  offence  with  regard  to  two  instruments;  but 
Bosanquet,  J,,  was  of  opinion  that  the  indictment  was  sufficient.  He  thought  the 
instrument  was  both  a  warrant  and  an  order;  a  warrant  authorizing  the  banker  to 
pay,  and  an  order  upon  him  to  do  so.  R.  v.  Crowther,  5  G.  &  P.  316  :  24  B.  C.  L.  R.; 
and  R.  v.  Taylor,  1  C.  &  K.  213  :  47  E.  C.  L.  R.  So  a  post-office  money  order  is 
within  this  section.  R.  v.  Gilchrist,  Carr.  &  M.  224:  41  E.  C.  L.  R.  So  also  a 
sailor's  shipping  note.  R.  v.  Anderson,  2  M.  &  Rob.  469. 

An  indictment  describing  the  forged  order  as  being  for  the  payment  of  85Z.  is  good, 
although  it  appears  that  by  the  course  of  business,  the  bank  where  it  is  payable  would 
pay  that  sum  with  interest.  R,  v.  Atkinson,  Carr.  &  M.  325. 

Nor  will  the  order  be  less  the  subject  of  forgery  on  account  of  its  not  being  avail- 
able, by  reason  of  some  collateral  objection  not  appearing  on  the  face  of  it.  2  Russ. 
by  Grea.  352.     The  prisoner  was  convicted  of  forging  an  order  for  the  payment  of 
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money,  and  it  appeared  that  the  party  whose  name  was  forged  was  a  discharged  sea- 
man, who  was  at  the  time  the  order  was  dated  within  seven  miles  of  the  place  where 
his  wages  were  payable;  under  which  circumstance  his  genuine  order  would  not  have 
been  valid,  by  virtue  of  the  statute  32  Geo.  3,  c.  34,  s.  2.  The  judges,  however, 
held  the  conviction  proper,  the  order  itself  on  the  face  of  it  purporting  to  be  made 
at  another  place  beyond  the  limited  distance.  K.  v.  Mcintosh,  2  East,  P.  C.  942;  2 
Leach,  883 ;  2  Kuss.  by  Grea.  352. 

In  R.  V.  Snelling,  1  Dears.  C.  C.  R.  219 ;  S.  C.  23  L.  J.  M.  C.  8,  the  forged 
document  was  in  the  following  form  :  "Holton,  Mar.  31,  1853, — Sirs,  please  to  pay 
the  bearer,  Mrs.  J.,  the  sum  of  854Z.  10s.  for  me,  J.  R."  It  was  held  that,  although 
not  addressed  to  any  one,  it  might  be  shown  by  parol  evidence,  for  whom  the  docu- 
ment was  intended,  and  this  appearing  to  be  the  banker  with  whom  J.  R.  kept  an 
account,  the  document  was  an  order  for  the  payment  of  money. 

So  it  is  no  defence  to  an  indictment  for  forging  and  uttering  an  order  of  a  board 
of  guardians  for  the  payment  of  money,  to  show  that  the  person  who  signed  the  order 
as  presiding  chairman  was  not  in  fact  chairman  on  the  day  he  signed,  the  forgery 
charged  being  of  another  name  in  the  order.  R.  v.  Pike,  2  Moo.  C.  C  70. 

But  an  indictment  for  forging  an  order  for  relief  to  a  discharged  prisoner,  under 
the  5  Geo.  4,  c.  85,  which  was  in  many  respects  ungrammatical  and  at  variance  with 
the  act,  was  held  bad.  R.  v.  Donelly,  1  Moo.  C.  C.  438. 

A  scrip  certificate  of  a  railway  company  is  not  an  undertaking  for  the  payment  of 
money.  R.  v.  West,  1  Den.  C.  C.  R.  258.(1) 

An  undertaking  by  a  supposed  party  to  the  instrument  for  the  payment  of  money 
by  a  third  person  is  within  the  section.  Therefore,  *where  the  supposed  [*503] 
maker  of  a  forged  instrument  undertook,  in  consideration  of  goods  to  be  sold  to  R. 
P.,  to  guarantee  to  the  vendor  the  due  payment  of  such  goods;  this  was  held  to  be 
the  forgery  of  an  undertaking  for  the  payment  of  money.  R.  v.  Stone,  1  Den.  C.  C. 
R.  181. 

Proof  of  forging  receipts.']  In  R.  v.  West,  1  Den.  C.  C.  R.  258,  the  majority  of 
the  judges  held,  that  an  instrument  professing  to  be  a  scrip  certificate  of  a  railway 
company  was  not  a  receipt  nor  an  undertaking  for  the  payment  of  money  within  the 
statute  :  "That  it  was  not  a  receipt  in  ordinary  parlance,  nor  made  with  the  intent  of 
being  such,  though  it  might  be  used  as  evidence  of  a  payment  of  the  deposit;  but 
that  any  paper  capable  of  being  so  used  was  not  a  receipt ;  as,  for  instance,  a  letter 
written  by  a  landlord  to  a  third  person,  saying  that  his  tenant  had  duly  paid  his 
rent ;  that  it  was  only  an  undertaking  to  deliver  shares  bearing  interest,  not  that  the 
interest  should  be  paid ;  as  an  undertaking  to  deliver  a  bond  for  the  payment  of 
money  with  interest  would  be  no  undertaking  for  the  payment  of  money."  See  also 
Clarke  v.  Newsam,  1  Kxch.  R.  181 ;  S.  C.  16  L.  J.  Ex.  296. 

It  was  the  practice  of  the  treasurer  of  a  county,  when  an  order  had  been  made  on 
him  for  the  payment  of  expenres  of  a  prosecution,  to  pay  the  whole  amount  to  the 
attorney  for  the  prosecution,  or  his  clerk,  and  to  require  the  signature  of  every  per- 
son named  in  the  order  to  be  written  on  the  back  of  it,  and  opposite  to  each  name  the 
sum  ordered  to  be  paid  to  each  person  respectively.  Erie,  J.,  held,  that  such  a  sig- 
nature was  not  a  receipt  within  this  .section,  but  merely  an  authority  to  the  treasurer 
to  pay  the  amount.  R.  v.  Cooper,  2  C.  &  K.  586  :  61  E.  C.  L.  R. 

(1)  The  fraudulent  counterfeitiDg  of  a  railroad  ticket  is  forgery  by  the  common  law.  The  Com- 
monwealth T.  Ray,  3  Gray,  441. 
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A  turnpike  ticket  marked  with  a  figure  denoting  the  toll,  and  which  is  used  as  a 
voucher  for  having  passed  a  certain  gate  and  paid  the  toll,  is  a  receipt  for  money 
within  the  24  &  25  Viet.  c.  98,  s.  23.  Reg.  v.  Fitch,  10  W.  R.  489. 

Since  the  passing  of  the  2  &  3  Wm.  4,  c.  123,  s.  3,  the  document  need  not  be 
shown  to  be  a  receipt  upon  the  face  of  the  indictment,  if  by  the  evidence  it  appears 
to  have  been  such.  Though  no  reasons  were  given,  this  was  doubtless  the  ground  of 
the  decision  in  R.  v.  Martin,  7  C.  &  P.  549  :  32  E.  C.  L.  R.,  in  which  it  was  held 
by  the  judges  that  an  indictment  for  uttering  the  acquittance,  which  set  out  the  bill 
of  parcels  with  the  word  "  settled,"  and  the  supposed  signature  at  the  foot  of  it, 
without  any  averment  that  the  word  "  settled  "  imported  a  receipt  or  acquittance,  was 
sufficient.  A  servant  employed  to  pay  bills  received  from  her  mistress  a  bill  of  a 
tradesman,  called  Sadler,  together  with  money  to  pay  that  and  other  bills.  She 
brought  the  bill  again  to  her  mistress,  with  the  words,  "  Paid,  sadler,"  upon  it ; 
Sadler  being  written  with  a  small  s,  and  there  being  no  initial  of  the  christian  name 
of  the  tradesman.  Lord  Denman,  C.  tf .,  left  it  to  the  jury  to  say  whether,  under  the 
circumstances,  the  document  was  intended  by  the  servant  as  a  receipt  or  acquittance 
for  the  money  under  the  circumstances,  and  not  merely  as  a  memorandum  of  her 
having  paid  the  bill.  R.  v.  Houseman,  8  C.  &  P.  180 :  34  B.  C.  L.  R.  So  where 
the  prisoner  was  charged  with  forging  and  uttering  a  receipt,  and  the  proof  was  that 
he  had  altered  a  figure  in  the  following  voucher,  "  111.  5s.  lOd.,  for  the  high  con- 
stable, T.  H. ;"  and  it  was  objected,  on  the  authority  of  R.  v.  Barton,  1  Moo.  C.  C. 
141,  that  the  indictment  was  bad  for  not  containing  an  averment  what  T.  H.  meant; 
Alderson,  B.,  held  it  sufficient,  and  that  the  word  "acquittance  or  receipt"  was  not 
necessary  to  constitute  the  instrument  such,  if  it  contained  other  words  which  suffi- 
[*504]  ciently  demonstrated  that  it  *was  a  receipt.  R.  v.  Boardman,  2  Lew.  C;  C. 
181;  2  Moo.  &R.  147. 

A  scrip  receipt,  with  the  blank  for  the  name  of  the  subscriber  not  filled  up,  and 
therefore  not  purporting  to  be  a  receipt  of  the  sum  therein  mentioned  from  any  per- 
son, is  not  a  "  receipt  for  money."  Grose,  J.,  in  delivering  the  opinion  of  the  judges 
in  this  case,  observed,  that  the  instrument,  the  tenor  of  which  was  necessarily  set 
forth  in  the  indictment,  was  not  a  receipt  for  money  in  contemplation  of  law,  within 
the  Stat,  2  Greo.  2,  c.  25.  That  it  was  the  duty  of  the  cashier,  appointed  by  the 
bank,  to  receive  such  subscriptions ;  to  fill  up  the  receipt  with  the  names  of  the  sub- 
scribers; and  until  the  blank  was  filled  up,  the  instrument  did  not  become  an 
acknowledgment  of  payment,  or,  in  other  words,  a  receipt  for  money;  while,  in  such 
a  state,  it  was  no  more  a  receipt  than  if  the  sum  professed  to  be  received  were 
omitted.  That  in  R.  v.  Harrison,  2  Bast,  P.  C.  926,  the  book  in  which  the  entry 
was  made  imported  to  be  a  book  containing  receipts  for  money  received  by  the  bank 
from  their  customers,  and  showed  that  the  money  was  received  from  the  person  to 
whom  the  book  belonged.  R.  v.  Lyon,  2  Bast,  P.  C.  933 ;  2  Leach,  597. 

The  document  must  be  such  that,  if  genuine,  it  would  amount  to  a  receipt.  Thus 
the  prisoner  was  indicted  for  forging  a  receipt  and  acquittance  as  follows  : 

"  William  Chinnery,  Esq.   paid  to  X.  tomson  the  som  of  8  pounds,     feb.  13, 
1812." 

It  was  not  subscribed,  but  was  uttered  by  the  prisoner  as  a  genuine  receipt,  and  taken 
as  such  by  Mr.  Chinnery's  housekeeper.  The  prisoner  being  convicted,  the  judges 
held  the  conviction  wrong,  being  of  opinion  that  this  could  not  be  considered  as  a 
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receipt.  It  was  an  assertion  that  Chinneiy  had  paid  the  money,  but  did  not  import 
an  acknowledgment  thereof.  R.  v.  Harvey,  Russ.  &  Ry.  227. 

On  an  indictment  for  uttering  a  forged  receipt  for  the  sum  of  lOZ.,  it  appeared  that 
the  prisoner  pretended  that  he  was  authorized  by  James  Ruse  to  settle  the  debt  and 
costs  in  an  action  brought  by  Ruse  against  Pritchard,  and  thereby  obtained  from 
Pritchard  the  sum  of  lOZ.,  for  which  he  produced  the  following  receipt,  which  was 
stamped  with  a  2s.  Gd.  stamp : 

Received  of  Mr.  William  Pritchard  by  the  hands  of  Mr.  Wm.  GriflBths  the  sum  of 
101,  being  in  full  for  debt  and  costs  due  to  the  said  Jas.  Ruse,  having  no  further 
claim  against  the  said  Wm.  Pritchard.  As  witness  my  hand,  this  15th  day  of 
October,  1842. 

"  The  mark  of  X  James  Ruse." 

And  it  was  clearly  proved  that  Ruse  had  not  signed  the  receipt  or  authorized  it  to  be 
signed,  or  empowered  the  prisoner  to  settle  the  debt  and  costs.  It  was  objected  that 
the  receipt  was  not  properly  stamped ;  that  the  instrument  was  not  a  receipt,  but  an 
agreement;  and  that  the  statute  only  applied  to  cases  where  a  debt  was  actually  due. 
But  Wightman,  J.,  overruled  the  objection,  and  the  prisoner  was  convicted.  R.  v. 
Griffith,  2  Russ.  by  Grea.  997,  Addenda. 

But  the  document  need  not  be  signed.  In  R.  v.  Juda,  2  C.  &  K.  635  :  61  E.  C. 
L.  R.,  an  unsigned  forged  paper,  "Received  from  Mr.  Bendon,  due  to  *Mr.  [*505] 
Warman,  17s. — Settled,"  was  held  to  be  a  forged  receipt  within  this  section. 

Forgery  of  particular  instruments — warrants,  orders,  and  requests  for  the  delivery 
of  goods.l  The  law  as  to  forging  undertakings,  warrants,  and  orders  for  the  payment 
of  money,  serves  to  illustrate  this  class  of  forgeries  also.  The  same  particularity  was 
formerly  required  in  stating  the  offence  upon  the  indictment,  and  the  same  statutory 
alteration  of  the  law  in  this  respect  has  occurred  with  the  same  consequences.  See 
p.  513.  The  prisoner  was  indicted  for  uttering  a  forged  request  for  the  delivery  of 
goods,  in  the  words  and  figures  following  : 

"  Gentlemen, 
"  Be  so  good  as  to  let  bearer  have  5J  yards  of  blue  to  pattern,  &c.,  and  you  will 
oblige 

"  W.  Reading,  Blortimer  St." 

The  request  was  not  addressed  to  any  one.  The  prisoner  being  convicted,  the 
recorder  respited  the  judgment,  to  take  the  opinion  of  the  judges  on  the  question 
whether,  as  the  request  was  not  addres.sed  to  any  individual  person  by  name  or  de- 
scription, it  was  a  request  for  the  delivery  of  goods  within  the  words  and  true  intent 
of  the  statute.  All  the  judges  who  were  present' at  the  meeting  held  the  conviction 
right.  R.  V.  Carney,  1  Moo.  C.  C.  351.  This  is  contrary  to  some  of  the  previous 
cases.  See  R.  v.  Cullen,  Id.  300.  No  diflSculty  would  arise  now  in  such  a  case,  as 
the  person  to  whom  the  request  was  made  might  be  shown  by  the  evidence  under  the 
provisions  of  the  14  &  15  Vict.  c.  100,  s.  5,  or  the  24  &  25  Vict.  c.  98,  s.  42,  supra, 
p.  483.  R.  V.  Pulbrook,  9  C.  &  P.  37 :  38  E.  C.  L.  R.,  where  the  judges  held  that 
an  instrument  merely  specifying  the  goods,  may  be  shown  to  be  a  request  by  the  cus- 
tom of  the  trade.  See  also  R.  v.  Rogers,  9  C.  &  P.  41 ;  R.  v.  Walters,  Carr.  &  M. 
588:  41  E.  C.  L.  R.;  and  R.  v.  Snelling,  ante,  p.  502. 
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An  instrument  may  be  a  request,  altliough  it  be  also  an  undertaking  to  pay  for  the 
goods.    K.  V.  White,  9  C.  &  P.  282  :  38  E.  C.  L.  R. 

In  the  following  case  a  forged  request  was  held  to  be  within  the  act,  although  the 
party  whose  name  was  forged  had  not  any  authority  over  or  interest  in  the  goods, 
neither  did  the  request  profess  to  charge  such  party,  the  goods  being  supplied  on  the 
credit  of  the  prisoner.  The  latter  represented  to  the  prosecutor  that  M.  C.  was  dead, 
and  had  left  him  50?.  or  601.,  and  it  was  in  the  hands  of  A.  D.,  and  that  he  wanted 
mourning.  The  prosecutor  refused  to  let  the  prisoner  have  the  goods,  but  said  he 
•  should  have  them  if  he  would  get  an  order  for  them  from  A.  D.  In  about  half  an 
hour  the  prisoner  returned  with  a  forged  paper,  purporting  to  be  signed  by  A.  D., 
containing  (inter  alia)  as  follows:  "Please  to  let  W.  T.  have  such  things  as  he  wants 
for  the  purpose.  Sir,  I  have  got  the  mount  of  111.  for  M.  C.  in  my  keeping  these 
many  years."  The  prisoner  being  convicted,  it  was  held  by  the  judges  that  the  con- 
viction was  right.  R.  v.  Thomas,'?  C.  &  P.  851  :  32  E.  C.  L.  R, ;  2  Moo.  C.  C.  16. 

So  a  forged  paper,  purporting  to  be  addressed  to  a  tradesman  by  one  of  his  cus- 
tomers, in  the  following  form  :  "  Pleas  to  let  bearer,  William  Gof,  have  spillshoul 
and  grafting  tool  for  me,"  was  held  by  Gurney,  B.,  to  be  a  forged  request  for  the  de- 
[*506]  livery  of  goods  within  *the  statute.  R.  v.  James,  8  C.  &  P.  292  ;  see  also  R. 
V.  White,  9  C.  &  P.  282  :  38  E.  C.  L.  R. 

A  tasting  order  to  taste  wine  in  the  London  docks  has  been  held  to  be  an  order 
for  the  delivery  of  goods  within  this  section,  li.  v.  lUidge,  1  Den.  C.  C.  R.  404;  S. 
C.  18  L.  J.  M.  C.  179. 

In  a  forged  order  for  the  delivery  of  goods,  it  does  not  appear  to  be  necessary  that 
the  particular  goods  should  be  specified  in  the  order,  provided  it  be  in  terms  intel- 
ligible to  the  parties  themselves  to  whom  the  order  is  addressed.  2  East,  P.  C.  941. 
The  prisoner  was  indicted  for  forging  an  order  for  the  delivery  of  goods,  as  follows  : 
"Sir:  Please  to  deliver  my  work  to  the  bearer.  Lydia  Bell."  Mrs.  Bell,  a  silver- 
smith, proved  that  she  had  sent  several  articles  of  plate  to  Goldsmith's  Hall,  to  be 
marked.  The  form  of  the  order  is  such  as  is  usually  sent  on  such  occasions,  ex- 
cept that  in  strictness,  and  by  the  rule  of  the  plate-office,  the  several  sorts  of  work, 
with  the  weight  of  the  silver,  ought  to  have  been  mentioned  in  it.  The  prisoner 
being  convicted,  the  judges  were  of  opinion  that  the  conviction  was  right.  R.  v. 
Jones,  2  East,  P.  C.  941 ;  1  Leach,  53 ;  and  see  R.  v.  Thomas,  supra. 

Proof  of  destroying,  defacing,  or  injuring  registers.^  The  prisoner  was  employed 
in  getting  up  a  pedigree  for  the  purpose  of  evidence  in  a  civil  action,  and  for  that 
purpose  searched  the  registers  of  births,  &e.,  in  the  parish  of  C.  On  one  occasion, 
whilst  the  curate  of  the  parish,  who  was  with  him,  was  looking  into  an  iron  chest  for 
another  book,  and  had  his  back  turned,  the  prisoner  tore  off  the  lower  portion  of  one 
of  the  leaves  of  one  of  the  registers.  The  part  torn  off  was  not  destroyed,  and  the 
book  was  subsequently  repaired,  and  was  then  as  legible  as  before.  The  jury  found 
that  the  prisoner  tore  the  book  wilfully,  and  he  was  convicted,  and  the  Court  of 
Criminal  Appeal  confirmed  the  conviction.    R.  v.  Bowen,  1  Den.  C.  C.  22. 

Proof  of  forging  comity  court  process.]  In  R.  v.  Evans,  Dears.  &  B.  C.  C.  236; 
S.  C.  26  L.  J,  M.  C.  92,  the  prisoner,  being  a  creditor  of  R.,  sent  him  a  letter,  not 
in  any  way  resembling  county  court  process,  but  headed  with  the  royal  arms,  and  pur- 
porting to  be  signed  by  the  clerk  of  the  county  court,  threatening  county  court  pro- 
ceedings. He  afterwards  told  the  wife  of  R,  that  he  had  ordered  the  county  court 
to  send  the  letter,  upon  which  she  paid  the  debt;  he  also  made  a  claim  for  county 
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court  expenses,  which  was  not  paid.  Held,  that  the  prisoner  was  rightly  convicted 
on  an  indictment  charging  him  with  forging  county  court  process.  In  K.  v.  Castle, 
Dears.  &  B.  C.  C.  363,  the  prisoner  delivered  to  one  T.  C.  a  paper,  headed,  "In  the 
county  court  of  L.,  A.,  plaintiflF,  and  T.  C,  defendant."  It  was  addressed  to  "  T. 
C,"  the  above  defendant,  and  gave  bim  notice  to  produce,  "  on  the  trial  of  this 
cause,"  on  a  given  day,  certain  accounts  and  papers;  and  at  the  foot  of  the  paper 
were  the  words,  "  By  the  plaintiff."  It  was  held,  that  a  conviction  under  the  above 
section  was  wrong,  inasmuch  as  the  paper  did  not  purport  to  be  a  copy  of  summons  to 
witnesses  under  s.  85  of  the  9  &  10  Vict.  c.  95,  or  of  any  other  process  of  the  county 
court,  or  to  be  anything  more  than  a  mere  notice  to  produce.  In  R.  v.  Richmond,  1 
Bell,  C.  C.  142  J  S.  C.  28  L.  J.  M.  C.  188,  the  prisoner  had  obtained  a  blank  printed 
form  for  plaintiff's  instructions  to  issue  county  court  summons,  which  he  filled  up 
with  particulars  of  the  names  and  *addresses  of  himself  as  plaintifi",  and  B.  as  [*507] 
defendant,  and  of  the  nature  and  amount  of  the  claim.  He  then,  without  any  au- 
thority, signed  it  with  the  name  of  the  registrar,  and  indorsed  upon  it  a  notice  in  the 
name  of  that  oflScer,  that,  unless  the  amount  claimed  were  paid  by  a  certain  day,  an 
execution  warrant  would  issue  against  him.  This  paper  he  delivered  to  B.,  with  in- 
tent thereby  to  obtain  payment  of  the  debt.  It  was  held,  that  this  was  a  forgery  of 
county  court  process  within  the  9  &  10  Vict.  c.  95,  s.  57. 

Proof  of  the  uttei-ing,  disposing  of,  or  put  off.']  It  is  an  offence  at  common  law 
to  utter  a  forged  instrument,  the  forgery  of  which  is  an  offence  at  common  law. 
Where,  therefore,  the  prisoner  was  indicted  for  uttering  a  forged  testimonial  to  his 
character  as  a  schoolmaster,  and  the  jury  found  him  guilty  of  uttering  the  forged 
document  with  intent  to  obtain  the  emoluments  of  the  place  as  schoolmaster,  and  to 
deceive,  it  was  held  that  the  prisoner  was  properly  convicted.  R.  v.  Sharman,  Dears, 
C.  C.  285 ;  S.  C.  23  L.  J.  M.  C.  51 ;  overruling  R.  v.  Boult,  2  C.  &  K.  604 :  61  E. 
C.  L.  R. 

The  terms  generally  used  to  describe  the  offence  in  the  various  statutes  relating  to 
forgery  are,  "offer,  utter,  dispose  of,  or  put  off." 

The  proof  is  very  similar  to  that  of  uttering,  &e.,  counterfeit  coin,  as  to  which,  see 
supra,  p.  373. 

Where  the  prisoner  presented  a  bill  for  payment  with  a  forged  indorsement  on  it 
of  a  receipt  by  the  payee,  and  on  the  person  to  whom  it  was  presented  objecting  to  a 
variance  between  the  spelling  of  the  payee's  name  in  the  bill  and  in  the  indorsement, 
the  prisoner  altered  the  indorsement  into  a  receipt  hy  himself  for  the  drawer,  it  was 
ruled  that  the  presenting  the  bill  before  the  objection  was  a  sufficient  uttering  of  the 
forged  indorsement.  R.  v.  Arscott,  6  C.  &  P.  408  :  25  E.  C.  L.  R. 

Where  upon  an  indictment  for  uttering  a  forged  acceptance  to  a  bill  of  exchange 
it  appeared  that  the  bill  in  question  came  inclosed  in  a  letter  in  the  prisoner's  hand- 
writing, and  that  the  day  before  the  bill  became  due  the  prisoner  wrote  a  letter  ac- 
knowledging that  it  was  a  forgery,  it  was  held  not  to  be  necessary  to  prove  either 
that  the  prisoner  put  the  letter  into  the  post  himself  or  commissioned  anybody  else 
to  do  so.  R.  V.  McQuin,  1  Cox,  C.  C.  34. 

It  seems  that  handing  forged  instruments  from  one  person  to  another  is  not  "  utter- 
ing," in  the  criminal  sense  of  that  word,  if  the  person  to  whom  the  instruments  are 
handed  knows  that  they  are  forged.  Thus,  where  an  engraving  of  a  forged  note  was 
given  to  a  party  as  a  pattern  or  specimen  of  skill,  but  with  no  intention  that  that  par- 
ticular note  should  be  put  in  circulation,  Littledale,  J.,  held  that  this  was  not  an 
uttering.  R.  v.  Harris,  7  C.  &  P.  428 :  32  E.  C.  L.  R.     And  in  R.  v.  Heywood,  2 
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C.  &  K.  S52  :  61  E.  C.  L.  K.,  Alderson,  B.,  held  that  if  A.  handed  to  B.,  who  was 
a  party  to  the  fraud,  a  forged  certificate  of  a  pretended  marriage  between  himself  and 
B.,  in  order  that  B.  might  give  it  to,  a  third  person,  A.  was  not  guilty  of  uttering. 

But  a  diflTerent  decision  has  been  come  to  on  the  words,  "  dispose  of  or  put  away," 
in  the  repealed  statute  of  15  Geo.  2,  c.  13,  s.  11.  The  prisoners  were  indicted  for 
disposing  and  putting  away  forged  bank  of  England  notes.  It  appeared  that  the 
prisoner  Palmer,  had  been  in  the  habit  of  putting  oiF  forged  bank  notes,  and  had  em- 
ployed the  other  prisoner,  Hudson,  in  putting  them  off.  The  latter  having  offered  a 
[*508]  forged  note  in  payment,  in  the  evening  of  the  same  day  Palmer  *went  with 
her  to  the  person  who  had  stopped  it,  and  said,  "  This  woman  has  been  here  to-day, 
and  offered  a  two-pound  note,  which  you  have  stopped,  and  I  must  either  have  the 
note  or  the  change."  It  was  contended  for  the  prisoners  that  the  evidence  was  of 
two  distinct  and  separate  offences,  and  not  of  a  joint  offence.  The  jury  having  found 
Palmer  guilty  of  the  offence  of  disposing  and  putting  away  the  note,  a  case  was  re- 
served for  the  opinion  of  the  judges,  which  was  delivered  by  Mr.  Justice  Grose. 
He  said  that  a  difference  of  opinion  had  existed  among  the  judges,  some  holding  that 
until  Hudson  uttered  the  note  it  was  to  be  considered  as  virtually  in  Palmer's  pos- 
session, and  that  when  she  did  utter  it  he  was  to  be  considered  only  as  an  accessory 
before  the  fact,  and  ought  to  have  been  so  indicted..  But  a  great  majority  of  the 
judges  were  of  opinion  that  the  conviction  was  right.  It  clearly  appeared  that 
Palmer  knowingly  delivered  the  forged  note  into  the  hands  of  Hudson,  for  the  fraud- 
ulent purpose  of  uttering  it  for  his  own  use.  He  could  not  have  recovered  it  back 
by  any  action  at  law.  It  was  out  of  his  legal  power,  and  when  it  was  actually  uttered 
by  her,  the  note  was  disposed  of,  and  put  away  by  him  through  her  means.  As 
delivering  an  instrument  to  another  was  a  step  towards  uttering  it,  it  seemed  most 
consonant  to  the  intentions  of  the  legislature  to  hold  that  the  delivery  to  another  for 
a  fraudulent  purpose  was  an  offence  within  the  words  "  disposed  of,"  or  "  put  away." 
R.  V.  Palmer,  2  Leach,  978  ;  1  Bos.  &  P.  N.  R.  96 ;  Russ.  &  Ry.  72. 

The  same  point  arose,  and  was  decided  the  same  way,  in  R.  v.  Giles,  1  Moo.  C.  G. 
166.  The  jury  in  that  case  found  the  prisoner  had  given  the  note  to  one  Burr,  and 
that  he  was  ignorant  of  its  being  forged,  and  paid  it  away.  The  judges  to  whom  the 
case  was  referred,  thought  that  Burr  knew  it  was  forged ;  but  were  of  opinion  that 
the  giving  the  note  to  him,  that  he  might  pass  it,  was  a  disposing  of  it  to  him,  and 
that  the  conviction  was  right.  Had  the  prisoner  been  charged  with  uttering  instead 
of  disposing  of  the  note,  it  seems  that,  according  to  the  view  of  the  case  taken  by  the 
judges.  Burr  being  cognizant  of  the  forgery,  the  prisoner  could  not  have  been  con- 
victed on  that  indictment,  as  in  that  case  his  offence  would  have  been  that  of  acces- 
sory before  the  fact.  See  R.  v.  Soares,  Russ.  &  Ry.  25  j  2  East,  P.  C.  974 ;  R.  v. 
Davis,  Euss.  &  Ry.  113,  ante,  p.  373. 

It  seems  that  in  the  case  of  the  forgery  of  an  instrument  which  has  effect  only  by 
its  passing,  the  mere  showing  of  such  false  instrument  with  intent  thereby  to  gain 
credit  is  not  an  offence  within  the  statutes  against  forgery.  The  prisoner  was  in- 
dicted (under  the  13  Geo.  3,  c.  79)  for  uttering  and  publishing  a  promissory  note 
containing  the  words,  &c.  It  appeared  that,  in  order  to  persuade  an  innkeeper  that 
he  was  a  man  of  substance,  he  one  day  after  dinner  pulled  out  a  pocket-book,  and 
showed  him  the  note  in  question,  and  a  50?.  note  of  the  same  kind.  He  said  he  did 
not  like  to  carry  so  much  property  about  him,  and  begged  the  innkeeper  to  take 
charge  of  them,  which  he  did.  On  opening  the  pocket-book  some  time  afterwards, 
the  notes  were  found  to  be  forged.  The  prisoner  being  convicted,  the  judges  held 
that  this  did  not  amount  to  an  uttering.     In  order  to  make  it  such,  they  seemed  to 
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be  of  opinion  that  it  should  be  parted  with,  or  tendered,  or  offered,  or  used  in  some 
way  to  get  money  or  credit  upon  it.  R.  v.  Shukard,  Russ.  &  Ry.  200.  "  The  words 
'upon  it,'  we  consider  as  equivalent  to  '  by  means  of  it/  otherwise  there  could  hardly 
*be  an  uttering  of  court-rolls  and  other  instruments  enumerated  in  the  [*609] 
statute."  Per  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  court  in  R.  v. 
Jones,  infra. 

But  if  A.  exhibit  a  forged  receipt  to  B.,  a  person  with  whom  he  is  claiming  credit 
for  it,  this  is  an  uttering  within  the  11  Geo.  4  &  1  Wm.  4,  c.  60,  s.  10,  although  A. 
refuse  to  part  with  the  possession  of  the  paper  out  of  his  hand.  R.  v.  Radford,  1  C. 
&  K.  707  :  47  E.  C.  L.  R. ;  S.  0.  1  Den.  C.  C.  59.  In  this  latter  case,  which  was 
reserved  for  the  consideration  of  the  judges.  Pollock,  C.  B.,  said,  "  In  all  these  cases 
reference  must  be  had  to  the  subject.  A  purse  is  of  no  use  except  it  be  given.  Not 
so  a  receipt,  or  turnpike  ticket.  A  promissory  note  must  be  tendered  to  be  taken.  Not 
so  a  receipt,  as  the  person  who  has  it  is  to  keep  it."  In  R.  v.  Jones,  2  Den.  C.  C.  R. 
475 ;  S.  C.  21  L.  J.  M.  C.  166,  the  prisoner  placed  a  forged  receipt  for  poov-rates  in 
the  hands  of  the  prosecutor  for  inspection,  in  order  that  by  representing  who  had 
paid  the  rates  he  might  induce  the  prosecutor  to  advance  money  to  a  third  person. 
This  was  held  to  be  an  uttering  within  the  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  10. 

The  prisoner  was  indicted  in  London  under  the  44  Geo.  3,  c.  98,  for  uttering 
forged  medicine  stamps.  Having  an  order  to  supply  medicines  to  certain  persons 
at  Bath,  he  delivered  them  at  his  house  in  Middlesex  to  a  porter,  to  carry  them  to 
Aldersgate  Street,  in  London,  to  the  Bath  wagon.  It  was  objected  that  this  was  not 
an  uttering  by  the  prisoner  in  the  city  of  London,  and  upon  the  argument  of  the  case 
before  the  judges,  there  was  a  difference  of  opinion  upon  the  subject,  although  the 
majority  held  the  offence  complete  in  London.  R.  v.  Collicott,  2  Leach,  1048 ;  Russ. 
&Ry.  212;  4  Taunt.  300,  S.  C 

In  R,  V.  Fitchie,  Dear.  &  B.  C.  C.  175;  S.  C.  26  L.  J.  M.  C.  90,  the  prisoner,  a 
pawnbroker,  was  indicted  for  uttering  a  forged  accountable  receipt  for  goods.  The 
uttering  proved  was  that  the  prisoner  being  called  upon  to  produce  the  pawn-ticket 
in  a  proceeding  before  the  magistrates  to  recover  the  goods  by  the  person  who  pledged 
them,  his  attorney,  in  his  presence,  produced  and  handed  up  the  forged  ticket  as  the 
genuine  ticket  relating  to  the  goods.  The  jury  found  that  the  prisoner,  through  his 
attorney,  delivered  the  ticket  to  the  magistrates  as  a  genuine  ticket;  and  it  was  held 
that  this  was  an  uttering  by  the  prisoner. 

A  conditional  uttering  of  a  forged  instrument  is  as  much  a  crime  as  any  other  utter- 
ing. Where  a  person  gave  a  forged  acceptance,  knowing  it  to  be  so,  to  the  manager 
of  a  banking  company  with  which  he  kept  an  account,  saying  that  he  hoped  the  bill 
would  satisfy  the  bank  as  a  security  for  the  debt  he  owed,  and  the  manager  replied 
that  that  would  depend  on  the  result  of  inquiries  respecting  the  acceptors,  Patteson, 
J.,  held  it  to  be  a  sufficient  uttering.  R.  v.  Cook,  8  G.  &  P.  582  :  34  E.  C.  L.  R. 

Proof  of  the  intent  to  defravd.~\  In  general,  as  has  already  been  said  (p.  468),  an 
intent  to  defraud  is  an  essential  ingredient  in  the  offence  of  forgery.  The  definition 
of  the  crime  by  Grose,  J.,  on  delivering  the  opinion  of  the  judges,  is  "  the  false 
making  of  a  note  or  other  instrument  with  intent  to  defraud."  R.  v.  Parkes,  2  Leach, 
775;  2  East  P.  C.  853.  So  it  was  defined  by  Eyre,  B.,  "the  false  making  of  an 
instrument,  which  purports  on  the  face  of  it  to  be  good  and  valid,  for  the  purposes 
for  which  it  was  created,  with  a  design  to  *defraud."  R.  v.  Jones,  1  Leach,  [*510] 
367;  2  East,  P.  C.  853.  The  word  deceive  has  been  used  by  Buller,  J.,  instead  of 
the  word  defraud ;  but  it  has  been  observed,  that  the  meaning  of  this  word  must 
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doubtless  be  included  in  that  of  the  word  defraud.  2  East,  P.  C.  853.  In  R.  v. 
Tylney,  1  Ben.  C.  C.  R.  321,  the  judges  were  divided  in  opinion  whether  the  pris- 
oner could  be  convicted  of  forging  a  will  without  proof  that  the  forged  instrument 
was  capable  of  effecting  a  fraud  on  some  person  or  other. 

But  this  doubt  is  settled  by  R.  v.  Hodgson,  supra,  p.  468,  from  which  it  appears 
that,  except  in  those  statutory  forgeries  where  no  intent  is  mentioned  in  the  statute, 
an  intent  to  defraud  is  always  necessary  to  be  proved. 

If  A.  put  the  name  of  B.  on  a  bill  of  exchange,  as  acceptor,  without  B.'s  authority, 
expecting  to  be  able  to  meet  it  when  due,  or  expecting  that  B.  will  overlook  it,  this 
is  a  forgery ;  but  if  A.  either  had  authority  from  B.,  or,  from  the  course  of  their 
dealing,  bond  fide  believed  that  he  had  authority  from  B.  to  use  his  name,  it  is  not 
forgei:y.  Per  Coleridge,  J.,  R.  v.  Forbes,  7  C  &  P.  224  :  32  E.  C.  L.  R.;  R.  v. 
Parish,  8  C.  &  R.  92  :  34  E.  C.  L.  R.  And  the  fact  that  the  party  in  whose  name 
the  bills  were  drawn  had  not  paid  or  recognized  such  bills  would  be  good  evidence  of 
the  authority,  or  bond  fide  belief  of  the  authority.  R.  v.  Beard,  8  C.  &  P.  143.  The 
prisoner,  a  solicitor,  being  applied  to  for  a  loan  of  money  by  one  R.  T.,  entered  into 
a  negotiation  with  J.  H  to  advance  the  money.  This  J.  E.  agreed  to  do,  upon  the 
prisoner  giving  him  proper  security.  Accordingly  the  prisoner  handed  him'  a  bond, 
purporting  to  be  signed  by  R.  T.  and  B.  D.  the  brother-in-law  of  R.  T.,  whose  exe- 
cution professed  to  have  been  witnessed  by  the  prisoner;  and  the  money  was  handed 
over  by  J.  E.  to  the  prisoner,  and  by  him  paid  to  R.  T.  Both  the  signatures  were 
written  by  the  prisoner,  in  his  own  handwriting,  and  without  any  attempt  at  conceal- 
ment or  imitation.  Great  intimacy  was  admitted  to  have  existed  between  all  the 
parties,  and  R.  T.  and  B.  D.  being  called,  though  they  denied  that  the  prisoner  had 
any  authority  to  sign  the  deed  in  their  name,  admitted  that,  if  they  had  been  applied 
to  for  that  purpose,  they  would  themselves  have  executed  it.  Channell,  B.,  said  that 
if  the  jury  thought  the  prisoner  intended  to  defraud  J.  E.  when  he  delivered  to  him 
the  bond,  they  ought  to  convict  the  prisoner,  which  they  did.  R.  v.  Trenfield,  1  F. 
&  F.  43.  So  where  a  clerk  received  a  blank  check  signed  with  directions  to  fill  in  a 
certain  amount,  and  he  filled  in  a  larger  amount  and  appropriated  the  check,  it  was 
held  to  be  forgery,  although  the  larger  amount  was  due  to  him  for  salary.  R.  v.  Wil- 
son, 1  Den.  C.  C.  284 ;  S.  C.  17  L.  J.  M.  C.  82. 

The  intent  to  defraud  may  be  presumed  from  the  general  conduct  of  the  defend- 
ant; and  if  the  necessary  consequence  of  the  prisoner's  acts  be  to  defraud  some 
particular  person,  the  jury  may  convict,  notwithstanding  that  that  per.son  states  his 
belief,  on  oath,  that  the  prisoner  did  not  intend  to  defraud  him.  R.  v.  Sheppard, 
Russ.  &  Ry.  169 ;  R.  v.  Hilt,  8  C.  &  P.  274 :  34  E.  C.  L.  R.(l) 

The  only  cases  in  which  on  an  indictment  for  forgery  or  uttering  an  intent  to  de- 
fraud need  not  be  proved,  are  where  the  forgery  of  an  instrument  is  made  by  any 
statute  criminal  without  proof  of  any  intent.  There  it  is  not  necessary.  R.  v.  Ogden, 
,6  C.  &  P.  631 :  25  E.  C.  L.  R. 

.Proof  of  the  intent  to  defraud — party  intended  to  be  defrauded."]  Although  by 
[*511]  the  24  &  25  Vict.  c.  98,  s.  44  {supra,  p.  488),  an  intent  *to  defraud  a  par- 

(1)  United  States  v.  Moses,  4  Wash.  C.  C.  Rep.  726.  If  the  indictment  lay  the  intent  to  defraud 
A.,  proof  of  an  intent  to  defraud  A.  and  B.  will  sustain  the  indictment.  Veazie'a  Case,  7  Greenl.  131. 

To  constitute  the  offence  of  forgery  in  counterfeiting  the  notes  of  a  bank,  it  is  not  necessary  that 
such  bank  as  the  notes  purport  to  have  been  issued  by,  should  have  a  legal  existence.  Where,  bow- 
ever,  the  intent  is  charged  to  have  been  to  defraud  the  bank,  purporting  to  ^^'^^  Issued  the  notes, 
the  bank  must  be  shown  to  be  a  real  body,  capable  of  being  defrauded.  People  v.  Peabody,  26 
Wend.  472. 


FORGERY.  511 


ticular  person  need  not  be  alleged  in  the  indictment,  such  an  intent  must  still  be 
shown  by  the  evidence.  This  was  so  held  on  the  statute  14  &  15  Vict.  c.  100,  s.  8, 
which  is  in  similar  terms,  in  the  case  of  E..  v.  Hodgson,  Dear.  &  B.  C.  C.  3;  S.  C. 
25  L.  J.  M.  C.  78  (supra,  p.  468),  where  the  prisoner  was  indicted  for  forging  a 
diploma  of  the  College  of  Surgeons  with  intent  to  induce  people  to  believe  that  he 
was  a  member  of  the  college.  No  intention  to  defraud  any  particular  person  was 
proved,  and  it  was  held  that  the  prisoner  was  wrongly  convicted.  Jervis,  C.  J.,  in 
giving  judgment,  said,  "  The  statute  14  &  15  Vict.  c.  100,  with  reference  to  criminal 
pleading,  does  only  that  which  it  professes  to  do,  alter  the  form  of  the  pleadings; 
this  case,  therefore,  may  be  treated  just  as  if  it  had  occurred  before  the  statute." 
And  see  also  R.  v.  Nash,  2  Den.  C.  C.  R.  493 ;  S.  C.  21  L.  J.  M.  C.  147.  R.  v. 
Mazagora,  Russ.  &  Ry.  291,  may  be  considered  as  overruled. 

Proof  of  the  falsity  of  the  instrument.'}  It  is  essential,  of  course,  to  prove  the 
falsity  of  the  instrument.  This  may  be  done  in  various  ways.  If  the  forgery  is  of 
the  name  of  an  existing  person,  it  is  necessary  to  disprove  that  the  handwriting  is 
his,  and  circumstances  must  be  shown  from  which  it  may  be  inferred  that  the  pris- 
oner, in  assuming  to  use  the  name,  acted  fraudulently.  The  person  whose  name  is 
used  need  not  be  called.  See  the  cases  collected,  supra,  p.  5.  But  if  there  be  more 
than  one  person  who  might  be  meant,  it  is  necessary  to  show,  either  directly  or  by 
inference,  that  the  prisoner  did  not  use  the  name  of  any  one  of  these  honestly.  Thus, 
where  the  bill  had  been  sent  to  one  P.,  the  payee  and  indorser,  an  intimate  friend  of 
D.,  the  drawer,  but  it  never  came  to  his  hands,  and  it  was  proved  to  have  been  ut- 
tered by  the  prisoner,  with  the  indorsement,  "  William  Pearce,"  upon  it,  Davis  was 
not  called,-  and  the  testimony  of  Pearee  was  rejected  by  Adair,  S.,  recorder;  for  al- 
though it  might  not  be  Ms  handwriting,  yet  it  might  be  the  handwriting  of  a  William 
Pearce,  or  as  he  had  not  been  proved  to  be  the  person  intended  as  the  payee  of  the 
bill,  it  might  be  the  handwriting  of  the  William  Pearce  to  whom  the  bill  was  made 
payable.  The  prisoner  was  accordingly  acquitted.  R.  v.  Sponsonby,  1  Leach,  332 ; 
2  Bast,  P.  0.  996.  It  has  been  observed  upon  this  case,  that  it  may  be  doubted 
whether  the  fact  of  this  William  Pearce  being  an  intimate  acquaintance  and  corre- 
spondent of  the  drawer,  and  no  evidence  being  given  of  the  existence  of  any  other 
William  Pearce,  to  whom  it  might  be  supposed  that  the  bill  was  made  payable,  was 
not  sufficient  evidence  of  the  identity  of  the  payee.  2  Bast,  P.  C.  997.  The  decision 
in  R.  V.  Sponsonby  may  be  considered  as  much  shaken  by  the  following  authority : 
The  prisoner  was  indicted  for  forging  a  promissory  note,  purporting  to  be  made  by 
one  William  Holland,  payable  to  the  prisoner  or  order.  It  appeared  that  the  pris- 
oner had  offered  the  note  in  payment  to  the  prosecutor,  who  at  first  refused  to  take 
it,  upon  which  the  prisoner  said  he  need  not  be  afraid,  for  it  was  drawn  by  William 
Holland,  who  kept  the  Bull's  Head,  at  Tipton.  William  Holland  was  called,  and 
proved  that  it  was  not  his  handwriting.  He  stated  that  there  was  no  other  publican 
of  his  name  at  Tipton,  but  there  was  a  gentleman  of  the  name  of  William  Holland 
living  there  on  his  means,  who,  for  distinction,  was  called  Gentleman  Holland.  The 
latter  William  Holland  not  being  called,  it  was  contended  for  the  prisoner  that  there 
was  not  sufficient  evidence  of  the  note  having  *been  forged.  The  prisoner  [*512] 
being  convicted,  on  a  case  reserved,  the  judges  held,  that  as  the  prisoner  had  stated 
that  William  Holland,  of  the  Bull's  [lead,  was  the  maker  (and  from  being  payee  of 
the  note  he  must  have  known  the  particulars),  it  was  sufficient  for  the  prosecutor  to 
show  that  it  was  not  the  note  of  that  William  Holland,  and  that  it  lay  upon  the  pris- 
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oner  to  prove,  if  the  case  were  so,  that  it  was  the  genuine  note  of  another  William 
Holland.  R.  v.  Hampton,  1  Moo.  C.  C.  225.(1) 

But  that  the  party  who  is  called  is  the  same  person  as  the  party  whose  name  is 
forged,  may  also  be  established  by  the  admission  of  the  prisoner  himself,  as  in  the 
following  case  :  The  prisoner  was  charged  with  forging  and  uttering  a  bill  of  ex- 
change in  the  name  of  Andrew  Helme,  with  intent  to  defraud  one  Anthony,  and  also 
with  forging  an  indorsement  in  the  name  of  John  Sowerby,  on  a  bill  purporting  to 
be  drawn  by  the  said  A.  Helme,  with  the  like  intent.  Some  letters,  written  by  the 
prisoner,  after  his  apprehension,  to  A.  Helme,  who  was  the  prisoner's  uncle,  were 
produced,  from  which  it  clearly  appeared  that  the  name  of  A.  Helme  was  forged.  In 
the  same  manner  the  forgery  of  Sowerby's  name  appeared,  and  that  he  was  the  son 
of  a  person  of  the  same  name  at  Liverpool.  A  witness  proved  that  the  prisoner 
offered  him  the  bill  in  question,  with  the  indorsement  upon  it,  informing  him  that 
A.  Helme  was  a  gentleman  of  credit  at  Liverpool,  and  the  indorser  a  cheesemonger 
there,  who  had  received  the  bill  in  payment  for  cheeses.  Sowerby,  the  father,  was 
then  called,  who  swore  that  the  indorsement  was  not  his  handwriting;  that  he 
knew  of  no  other  person  of  the  same  name  at  Liverpool ;  that  his  son  had  been  a 
cheesemonger  there,  but  had  left  that  town  four  months  before,  and  was  gone  to 
Jamaica,  and  that  the  indorsement  was  not  in  his  handwriting.  It  was  objected  that 
Helme,  the  drawer,  was  not  called  to  prove  what  Sowerby,  the  payee,  was ;  but  the 
prisoner  was  convicted.  The  judges,  on  a  case  reserved,  held  the  conviction  right. 
They  said,  the  objection  supposed  that  there  was  a  genuine  drawer,  who  ought  to 
have  been  called,  but  to  this  there  were  two  answers :  1st,  that  the  drawer's  name 
was  forged,  which  the  prisoner  himself  had  acknowledged;  and  2dly,  that  the  pris- 
oner himself  had  ascertained  who  was  intended  by  the  John  Sowerby  whose  indorse- 
ment was  forged,  for  he  represented  him  as  a  cheesemonger  at  Liverpool,  and  that  he 
meant  young  Sowerby  appeared  from  his  mentioning  his  mother;  and  it  appearing  not 
to  be  young  Sowerby's  handwriting,  the  proof  of  the  forgery  was  complete.  R.  v. 
Downes,  2  East,  P.  C.  997. 

If  the  false  assertion  on  which  the  charge  of  forgery  is  founded  be  the  use  of  a  fic- 
titious  name,  the  evidence  that  will  be  necessary  will  depend  much  on  the  particu- 
larity with  which  the  fictitious  person  is  described.  In  order  to  prove  that  the  name 
"  Samuel  Knight,  Market  Place,  Birmingham,"  was  fictitious,  the  prosecutor  was 
called,  and  stated  that  he  went  twice  to  Birmingham  to  make  inquiries,  and  inquired 
at  a  bank  there,  and  at  a  place  where  the  overseers  usually  met ;  and  that  he  also 
had  made  inquiries  at  Nottingham,  without  success.  The  prosecutor  was  a  stranger 
in  both  of  these  towns.  It  was  objected  for  the  prisoner,  that  this  evidence  was  not 
sufficient;  that  in  the  case  of  a  prosecution  at  the  instance  of  King's  College,  in  order 
to  prove  a  certain  name  fictitious,  the  twopenny  postman  and  police  officer  of  the  dis- 
trict were  called.  The  judges  at  the  Old  Bailey  (Parke  and  Parke,  JJ.,  and  Bol- 
[*513]  land,  B.)  were  of  opinion,  that  there  *was  evidence,  though  not  satisfactory, 
to  go  to  the  jury,  not  being  the  usual  evidence  given  on  such  occasions,  but  that  it 
was  for  the  jury  to  say  whether  it  was  sufficient.  The  jury  found  the  prisoner  not 
guilty.  R.  V.  King,  5  C.  &  P.  123  :  24  E.  C.  L.  R.  Upon  an  indictment  for  utter- 
ing a  forged  check  upon  James  Loyd  &  Co.,  bankers,  purporting  to  be  drawn  by  G. 

(1)  Evidence  that  the  prisoner  uttered  as  genuine  what  purported  on  its  face  to  be  a  bank-note, 
is  competent  proof  that  it  was  a  bank-note,  though  it  is  not  otherwise  shown  that  such  a  bank  ex- 
isted.   United  States  v.  Foye,  1  Curtis,  C.  C.  364. 

In  a  prosecution  for  uttering  a  forged  bank-note  of  the  Bank  of  Delaware,  in  Pennsylvania,  the 
existence  of  such  a  bank  may  be  proved  by  parol.   Cady  v   The  Commonwealth,  10  Grattan,  776. 
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Andrews,  it  was  held  sufficient  prima  facie  evidence  of  the  drawer's  name  being  fic- 
titious to  call  a  clerk  of  the  bankers,  who  stated  that  no  person  of  that  name  kept  an 
acuoant  with  or  had  any  right  to  draw  checks  on  their  house.  R.  v.  Backler,  5  C.  & 
P.  119;  R.  V.  Brannan,  6  C.  &  P.  326  :  25  E.  C.  L.  R. 

Form  of  iiidictniKnt.^  A  material  alteration  in  the  form  of  indictments  for  forfjery 
was  made  by  the  14  &  15  Vict.  c.  100,  s.  8,  and  is  continued  by  the  24  &  25  Vict, 
c.  98,  s.  44,  supra,  p.  483;  but  that  section  makes  no  alteration  in  the  proof.  R.  v. 
Hodgson,  supra,  p.  511. 

The  nature  of  the  forged  instrument  must  be  stated  in  the  indictment;  R.  v.  Wil- 
cox, Russ.  &  Ry.  50;  and  the  proof  must  correspond  with  such  statement.  But  any 
immaterial  variance  would  be  amended,  stat   14  &  15  Vict.  o.  100,  s.  1.(1) 

At  common  law  the  forged  instrument  might  be  described  by  its  purport,  as  a 
paper  v^xitva^  purporting  to  be  the  particular  instrument  in  question.(2)  2  East,  P. 
C.  980.  And  now  by  the  24  &  25  Vict.  c.  98,  s.  42,  replacing  the  14  &  15  Vict, 
e.  100,  s.  4  (jiupru.  p.  483),  it  is  sufficient  to  describe  any  instrument  by  any  name 
or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport  thereof, 
without  setting  out  any  copy  or  ftc-shnile  thereof.  And  in  the  24  &  25  Vict.  c.  98, 
s.  43  (supra,  p.  483),  there  is  a  similar  provision  with  respect  to  indictments  for  en- 
graving, &c.  Where  in  one  count  the  instrument  was  described  as  purporting  to  be 
a  bank  note,  the  court,  being  of  opinion  that  it  did  not  dfc  the  face  of  it  purport  to 
be  such,  held  that  the  count  could  not  be  supported,  and  that  the  representation  of 
the  prisoner  at  the  time  he  passed  it  off  as  such,  could  not  vary  the  purport  of  the 
instrument  itself.  R.  v.  Jones,  2  East,  P.  C.  883,  981.  Where  a  receipt  was  signed 
"C.  Oilier,''  and  the  indictment  stated  it  as  purporting  to  be  signed  by  Christopher 
Oliver,  the  court  (consisting  of  Heath  and  Lawrence,  JJ.,  and  Thompson,  B.)  were 
inclined  to  think  there  was  no  absolute  repugnance  in  the  statement,  and  they 
reserved  the  case  for  the  judges,  but  no  opinion  was  ever  given.  R.  v.  Reeves,  2 
Leach,  808,  814;  2  East,  P.  C.  984  (n). 

Where  a  fictitious  signature  is  stated,  it  should  be  described  BlS  purporting  to  be 
the  signature  of  the  real  party.  Thus,  where  the  instrument  was  described  as  '■  a 
certain  bill  of  exchange,  requiring  certain  persons  by  the  name  and  description  of 
Messrs.  Down,  &c.,  to  pay  to  the  order  of  R.  Thompson  the  sura,  &c.,  and  signed  by 
Henry  Hutchinson,  for  T.  G.  T.  and  H.  Hutchinson,  &c.,  which  bill  is  as  follows," 
&c.,  and  it  appeared  in  evidence  that  the  signature  to  the  bill,  "  Henry  Hutchinson," 
was  a  forgery,  it  was  objected  that  the  indictment  averring  it  to  have  been  signed  by 
him  (and  not  merely  that  it  purported  to  be  signed  by  him),  which  was  a  substantial 
allegation,  was  disproved,  and  so  the  judges  held,  on  a  reference  to  tliem  after  con- 
viction. R.  V.  Carter,  2  East,  P.  C.  985. 

A  bank  post  bill  must  not  be  described  as  a  hill  of  exchange,  but  it  *is  suffi-  [*514] 
ciently  described  by  the  designation  of  a  hank  bill  of  exchange,  R.  v.  Birkett,  Russ. 
&  Ry.  251. 

Where  an  indictment  for  forgery  charged  that  the  prisoner  "  did  forge  a  certain 

(1)  An  indictment  for  forgery  must  set  out  the  tenor  of  the  instrument  forged.  Gustin's  Case,  2 
Southard,  744.  But  if  the  instrument  be  lost,  or  in  the  hands  of  defendant,  it  may  show  the  excuse 
and  set  forth  the  instrument  in  general  terms.  People  v.  Kingsley,  2  Cowen  522.  As  to  proof  of 
forgery  without  producing  the  writing,  see  Commonwealth  v.  Hutchinson,  1  Mass.  7 ;  Common- 
wealth V.  Snell,  3  Id.  82;  2  Russel,  359,  n.  1. 

It  is  not  necessary  to  set  forth  the  marks  and  ciphers,  ornaments  or  mottoes  on  bank-notes.  Peo- 
ple V.  Franklin,  3  Johns.  299  ;  Commonwealth  v.  Searle,  2  Binn.  332. 

(2)  See  Commonwealth  v.  Parmenter,  6  Pick.  279. 
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promissory  note  for  the  payment  of  50Z.,"  without  stating  it  to  be  of  any  value,  Pat- 
teson,  J.,  said  that  the  court  must  take  judicial  notice  of  what  a  promissory  note  is, 
and  held  the  description  to  be  sufficient.  E.  v.  James,  7  C.  &  P.  553  :  32  E.  C.  L. 
R.  With  reference  to  this  statute,  it  was  held  that  an  instrument  payable  to  the 
order  of  A.,  and  directed  "at  Messrs.  P.  &  Co.,  bankers,"  may  be  described  as  a  bill 
of  exchange  :  R.  v.  Smith,  2  Moo.  C.  C.  295  ;  that  "  a  deed  purporting  to  be  a  lease 
of  certain  premises,"  is  a  sufficient  description.  R.  v.  Davies,  2  Moo.  C.  C.  177.  So 
"a  request  for  the  delivery  of  goods  :"  R.  v.  Robson,  2  Moo.  C.  C.  182  ;  that  the  in- 
strument may  be  described  as  a  deed,  without  assuming  that  it  is  one  which  may 
be  the  subject  of  larceny :  R.  v.  Collins,  2  M.  &  Rob.  461 ;  that  an  indictment  charg- 
ing that  the  prisoner  "did  forge  a  writing  as  a' certificate  of  W.  N.,  with  intent  to 
deceive  and  defraud  W.  P.  and  others,"  was  good.  R.  v.  Toshaok,  1  Den.  C.  C. 
492. 

If  an  instrument  is  set  out  in  full  in  the  indictment,  the  description  of  its  legal 
character  would  appear  to  be  surplusage.  Thus  in  R.  v.  Williams,  2  Den.  C.  0.  R. 
61 ;  S.  C.  20  L.  J.  M.  C.  106,  the  prisoner  was  indicted  for  forging  a  certain  war- 
rant order  and  request  in  the  words,  &o.,  following :  "  Please  to  send  by  bearer  a 
quantity  of  basket  nails  and  clasps  for  E.  Lloyd ;"  it  was  proved  to  be  only  a  request. 
Pollock,  C.  B.,  in  delivering  the  judgment  of  the  court,  said,  "The  case  has  stood 
over  to  enable  the  court  to  see  a  copy  of  the  indictment.  The  judges  find  that  the 
instrument  was  set  out  in'hcec  verba,  and  therefore  the  only  ground  of  doubt  being 
removed,  the  conviction  must  be  affirmed." 

It  may  be  remarked,  however,  that  here  the  proper  description  was  used,  but  some- 
thing was  added.  In  R.  v.  Hunter,  Russ.  &  Ry.  511,  where  an  instrument  was  set 
out  in  the  following  form  : 

"Two  months  after  date,  pay  Mr.  B.  H.,  or  order,  the  sum  of  2Sl.  15s.,  value 
received.  ,  "John  Jones. 

"  At  Messrs.  Spooner  &  Co.'s, 
"Bankers,  London," 

which  in  the  indictment  was  called  a  promissory  note,  the  judges  held  that  the  vari- 
ance was  fatal,  and  the  conviction  wrong.  The  indictment  would  now,  of  course,  be 
amended. 

It  will  be  no  variance,  if  it  appear  that  the  instrument  which  is  described  in  the 
indictment  as  a  forged  instrument,  was  originally  a  genuine  one,  but  that  it  has  been 
fraudulently  altered  by  the  prisoner ;  for  every  alteration  of  a  true  instrument  for  a 
fraudulent  purpose  makes  it,  when  altered,  a  forgery  of  the  whole  instrument.  R.  v. 
Teague,  2  East,  P.  C.  979.  Thus  where  a  prisoner  altered  a  figure  of  2  in  a  bank- 
note into  5,  the  judges  agreed  that  it  was  forging  and  counterfeiting  a  bank-note, 
forgery  being  the  alteration  of  a  deed  or  writing  in  a  material  part  to  the  prejudice  of 
another,  as  well  as  when  the  whole  deed  or  writing  is  forged.  R.  v.  Dawson,  2  East, 
P.  C.  978.  In  practice,  however,  forgeries  of  this  kind  are  stated,  in  one  count  at 
least,  as  alterations.  2  East,  P.  C.  986;  2  Russ.  by  Grea.  288. 
[*515]  *The  power  of  amendment  given  by  the  14  &  15  Vict.  c.  100,  s.  1,  renders 
these  decisions  of  much  less  importance  than  formerly. 

Proof  with  regard  to  principals  and  accessories.']  Although,  in  general,  it  is 
necessary,  in  order  to  render  a  party  guilty  as  principal  in  an  offence,  that  he  should 
have  been  present  at  the  commission  of  the  complete  act,  yet  it  is  otherwise  in  for- 
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gery,  where  a  person  may  incur  the  £;uilt  of  a  principal  offender  by  bearing  a  part 
only  in  the  committing  of  the  act,  and  in  the  absence  of  the  other  parties.  Thus 
where  the  prisoner  impressed  the  watermarks,  the  date,  line,  and  number,  on  forged 
bank  notes,  and  the  other  requisites  were  added  at  different  times,  and  by  different 
parties,  not  in  the  presence  of  the  prisoner;  on  conviction,  the  judges  were  of  opinion 
that  the  conviction  was  right ;  that  each  of  the  offenders  acted  in  completing  some 
part  of  the  forgery,  and  in  pursuance  of  the  common  plan  each  was  a  principal  in 
the  forgery,  and  that  though  the  prisoner  was  not  present  when  the  note  was  com- 
pleted by  the  signature  he  was  equally  guilty  with  the  others.  R.  v.  Bingley,  Russ. 
&  Ry.  446.  Nor  does  it  make  any  distinction  in  the  case,  that  the  prisoner  was 
ignorant  of  those  who  were  to  effect  the  other  parts  of  the  forgery;  it  is  sufficient  to 
know  that  it  is  to  be  effected  by  somebody.  R.  v.  Kirkwood,  1  Moo.  C.  0.  304;  R. 
v.  Dade,  Id.  307. 

But  where  three  persons  were  jointly  indicted  under  the  11  Geo.  4  &  1  Wm.  4,  o. 
•  66,  s.  19,  for  feloniously  using  plates  containing  impressions  of  foreign  notes,  it  was 
held  by  Littledale,  J.,  that  the  jury  must  select  some  one  particular  time  after  all 
three  had  become  connected,  and  must  be  satisfied,  in  order  to  convict  them,  that  at 
such  time  they  were  all  either  present  together  at  one  act  of  using,  or  assisted  in 
such  one  act,  as  by  two  using  and  one  watching  at  the  door  to  prevent  the  others 
being  disturbed,  or  the  like ;  and  that  it  was  not  sufiScient  to  show  that  the  parties 
were  general  dealers  in  forged  notes,  and  that  at  different  times  they  had  singly  used 
the  plates,  and  were  individually  in  possession  of  forged  notes  taken  from  them.  R. 
V.  Harris,  7  C.  &  P.  416 :  82  E.  C.  L.  R. 

Where  three  prisoners  were  indicted  under  the  same  section  for  feloniously  en- 
graving a  promissory  note  of  the  Emperor  of  Russia,  and  it  appeared  that  the  plates 
were  engraved  by  an  Englishman,  who  was  an  innocent  agent,  and  two  of  the  pris- 
oners only  were  present  at  the  time  when  the  order  was  given  for  the  engraving  of 
the  plates;  but  they  said  they  were  employed  to  get  it  done  by  a  third  person,  and 
there  was  some  evidence  to  connect  the  third  prisoner  with  the  other  two  in  subse- 
quent parts  of  the  transaction ;  it  was  held  that  in  order  to  find  all  three  guilty,  the 
jury  must  be  satisfied  that  they  jointly  employed  the  engraver,  but  that  it  was  not 
necessary  that  they  should  all  be  preseijt  when  the  order  was  given,  as  it  would  be 
sufficient  if  one  first  communicated  with  the  other  two,  and  all  three  concurred  in 
the  employment  of  the  engraver.  R.  v.  Mazeau,  9  C.  &  P.  676  :  38  E.  C.  L.  R. ; 
2  Russ.  by  Grea.  370. 

With  regard  to  the  offence  of  uttering  forged  instruments,  it  is  necessary,  in  order 
to  render  a  party  guilty  as  principal,  that  he  should  have  been  present.  R.  v.  Scare, 
2  East,  P.  C.  974,  ante,  p.  373.  Where  a  wife,  with  her  husband's  knowledge,  and 
by  his  procurement,  but  in  his  absence,  uttered  a  forged  order  and  certificate  for  the 
payment  of  prize-money,  it  was  held  by  the  judges,  that  the  presumption  of  coercion 
on  the  part  of  the  husband  did  not  arise ;  *that  she  might  be  indicted  as  [*516] 
principal,  and  her  husband  as  accessory  before  the  fact.  R.  v.  Morris,  Russ.  &  Ry. 
270  ;  2  Leach,  1096.  So  an  assent  afterwards  does  not  render  the  party  guilty  as  a 
principal.  1  Hale,  P.  C.  684;  2  East,  P.O.  973.  But  in  forgery  at  common  law, 
which  is  a  misdemeanor,  as  in  other  cases  of  misdemeanor,  those  who,  in  felony, 
would  be  accessories,  are  principals.  2  East,  P.  C.  973. 

Proof  of  guilty  knowledge."]  Where  the  prisoner  is  charged  with  uttering  or 
putting  off  a  forged  instrument,  knowing  it  to  be  forged,  evidence  of  that  guilty 
knowledge  must  be  given  on  the  part  of  the  prosecution ;  and  for  that  purpose  the 
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uttering  or  having  possession  of  similar  forgeries  will  be  admissible.     Most  of  the 
cases  upon  this  subject  have  been  already  stated.  Ante,  p.  89. 

On  an  indictment  for  forging  and  uttering  a  forged  bill,  a  letter  written  by  the 
prisoner  after  he  was  in  custody,  to  a  third  party,  saying  that  such  party's  name  is 
on  another  bill,  and  desiring  him  not  to  say  that  the  latter  bill  is  a  forgery,  is 
receivable  in  evidence  to  show  guilty  knowledge,  but  the  jury  ought  not  to  consider 
it  as  evidence  that  the  other  bill  is  forged,  unless  such  bill  is  produced  and  the  forgery 
of  it  proved  in  the  usual  way.  Per  Coleridge,  J.,  R.  v.  Forbes,  7  C.  &  P.  224  :  32 
E.  C.  L.  R.  So  it  was  held  by  Patteson,  J.,  that  evidence  of  what  the  prisoner  said 
respecting  other  bills  of  exchange,  which  are  not  produced,  is  not  admissible.  R.  v. 
Cooke,  8  C.  &  P.  586  :  34  B.  C.  L.  R.  There  seems  to  be  some  doubt  as  to  what 
is  the  mode  of  proving  the  other  instruments  to  be  forgeries.  See  U.  v.  Moore,  1  F. 
&  F.  73.     As  to  the  proof  of  a  guilty  knowledge  generally,  see  supra,  p.  89. 

Venue.]  It  was  formerly  necessary  to  lay  the  venue  in  the  county  where  the 
forgery  was  committed;  and  as  it  was  frequently  difficult  to  procure  direct  proof  of 
the  act  of  forgery,  much  inconvenience  was  occasioned.(l)  See  2  Russ.  by  Grea. 
389.  But  this  difficulty  has  been  removed  by  the  11  Geo.  4  &  1  Wni.  4,  c.  66,  s. 
24,  which  provided  that  the  prisoner  might  be  tried  where  he  was  apprehended. 
This  provision  is  now  replaced  by  the  24  &  25  Vict.  c.  98,  s.  41,  which  is  similar  in 
its  terms.  See  supra,  p.  483. 

Under  the  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  24,  Patteson,  J.,  held  it  to  be  sufficient 
to  prove  that  the  party  was  in  custody  in  the  county  where  he  was  tried,  and  that 
the  indictment  need  not  contain  any  averment  of  his  being  in  custody  there.  R.  v. 
James,  7  C.  &  P.  553  :  32  E.  C.  L.  R.  So  in  R.  v.  Smythes,  1  Den.  C.  C.  R.  498; 
S.  C.  19  L.  J.  M.  C.  31,  the  prisoner  was  not  shown  to  have  been  in  custody  till  he 
surrendered  just  before  the  trial.  The  jury  found  that  he  was  guilty  of  forging, 
but  that  there  was  no  evidence  of  its  having  been  done  within  the  jurisdiction  of 
the  court;  this  finding  was  held  to  amount  to  a  conviction. 


[*517J  *PUEIOUS  DEIVING. 

This,  considering  the  probable  danger  to  the  lives  of  the  public,  would  seem  to  be 
an  indictable  offence  at  common  law.  Williams  v.  E.  I.  Company,  3  East,  192;  and 
now  by  the  24  &  25  Vict.  c.  100,  s.  35,  replacing  the  1  Geo.  4,  c.  4,  "  Whosoever 
having  the  charge  of  any  carriage  or  vehicle,  shall  by  wanton  or  furious  driving  or 
racing,  or  other  wilful  misconduct,  or  by  wilful  neglect,  do  or  cause  to  be  done  any 
bodily  harm  to  any  person  whatsoever,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor." 


(1)  The  fact  of  forging  a  note  within  a  county  cannot  be  inferred  from  its  having  been  uttered 
therein.  Commonwealth  v.  Parmenter,  6  Piok.  279. 
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All  offences  with  regard  to  game,  which  are  the  subject  of  indictment,  are  statut- 
able offences,  not  known  to  the  common  law.  Such  animals  being  feroe  naturoe,  are 
not,  in  their  live  state,  the  subjects  of  larceny.    Vide  supra,  p.  454. 

The  principal  provisions  with  regard  to  offences  relating  to  game,  were  formerly 
contained  in  the  7  &  8  Geo.  4,  c.  29,  s.  30;  the  9  Geo.  4,  c.  69;  and  the  7  &  8  Vict, 
c.  29.  The  7  &  8  Geo.  4,  c.  29,  s.  30,  is  now  repealed,  and  a  similar  provision  is 
.substituted  by  the  24  &  25  Vict.  o.  96,  s.  17. 

Taking  or  killiny  hares  or  rabbits  in  the  night.'\  By  the  24  &  25  Vict.  c.  96,  s. 
17,  "  Whosoever  shall  unlawfully  and  wilfully,  between  the  expiration  of  the  first 
hour  after  sunset  and  the  beginning  of  the  last  hour  after  sunrise,  take  or  kill  any 
hare  or  rabbit,  in  any  warren  or  ground  lawfully  used  for  the  breeding  or  keeping  of 
hares  or  coneys,  whether  the  same  be  inclosed  or  not,  every  such  offender  shall  be 
guilty  of  a  misdemeanor." 

Taking  or  destroying  game  or  rabbits  by  night.']  By  the  9  Geo.  4,  c.  69,  s.  1 
(repealing  57  Geo.  3,  c.  90),  it  is  enacted,  that  "  if  any  person  shall,  after  the  pass- 
ing of  this  act,  by  night,  unlawfully  take  or  destroy  any  game  or  rabbits,  in  any  land, 
whether  open  or  inclosed,  or  shall,  by  night,  unlawfully  enter,  or  be  in  any  land, 
whether  open  or  inclosed,  with  any  gun,  net,  engine,  or  otber  instrument  for  the 
purpose  of  taking  or  destroying  game  (which  word,  by  s.  13,  shall  be  deemed  to  in- 
clude hares,  pheasants,  partridges,  grouse,  heath  or  *moor  game,  black  game,  [*519] 
and  bustards),  such  offender  shall,  upon  conviction  thereof  before  two  justices  of  the 
peace,  be  committed  for  the  first  offence  to  the  common  gaol  or  house  of  correction, 
for  any  period  not  exceeding  three  calendar  months,  there  to  be  kept  to  hard  labor, 
and,  at  the  expiration  of  such  period,  shall  find  sureties  by  recognizance,  or  in  Scot- 
land, by  bond  of  caution,  himself  in  lOZ.,  and  two  sureties  in  5^.  each,  or  one  surety 
in  10^.,  for  his  not  so  offending  again  for  the  space  of  one  year  next  following;  and 
in  case  of  not  finding  such  sureties,  shall  be  further  imprisoned  and  kept  to  hard 
labor  for  the  space  of  six  calendar  months,  unless  such  sureties  are  sooner  found  ;  and 
in  case  such  person  shall  so  offend  a  second  time,  and  shall  thereof  be  convicted 
before  two  justices  of  the  peace,  he  shall  be  committed  to  the  common  gaol  or  house 
of  correction,  for  any  period  not  exceeding  six  calendar  months,  there  to  be  kept  to 
hard  labor,  and  at  the  expiration  of  such  period  shall  find  sureties  by  recognizance 
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or  bond  as  aforesaid,  himself  in  20^.,  and  two  sureties  in  10?.  each;  or  one  surety  in 
201.,  for  his  not  so  oflFending  again  for  the  space  of  two  years  next  following,  and  in 
case  of  not  finding  ,=!uch  sureties,  shall  be  further  imprisoned  and  kept  to  hard  labor 
for  the  space  of  one  year,  unless  such  sureties  are  sooner  found ;  and  in  case  such 
person  shall  so  offend  a  third  time,  he  shall  be  guilty  of  a  misdemeanor ;  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  sejs  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labor  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  two  years."  By  the 
20  &  21  Vict.  c.  3,  s.  2  (infra,  App.),  three  years'  penal  servitude  is  substituted  for 
seven  years'  transportation. 

Power  to  apprehend  offenders.]  By  s.  2,  "  Where  any  person  shall  be  found  upon 
any  land,  committing  any  such  offence  as  is  hereinbefore  mentioned,  it  shall  be  law- 
ful for  the  owner  or  occupier  of  such  land,  or  for  any  person  having  a  right  of  free 
warren  or  free  chase  thereon,  or  for  the  lord  of  the  manor  or  reputed  manor,  wherein 
such  land  may  be  situate,  and  also  for  any  gamekeeper  or  servant  of  any  of  the  per- 
sons hereinbefore  mentioned,  or  any  person  assisting  such  gamekeeper  or  servant,  to 
seize  and  apprehend  such  offender  upon  such  land,  or  in  case  of  pursuit  being  made 
in  any  other  place  to  which  he  may  have  escaped  therefrom,  and  to  deliver  him,  as 
soon  as  may  be,  into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed 
before  two  justices  of  the  peace.  And  in  case  such  offender  shall  assault  or  offer  any 
violence  with  any  gun,  crossbow,  firearms,  bludgeon,  stick,  club,  or  any  other  offen- 
sive weapon  whatsoever,  towards  any  person  hereby  authorized  to  seize  and  appre- 
hend him,  he  shall,  whether  it  be  his  first,  second,  or  any  other  offence,  be  guilty  of 
a  misdemeanor;  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  seven  years,  or  to  be  imprisoned  and  kept 
to  hard  labor  in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years  ;  and  in  Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable 
to  be  punished  in  like  manner."  See  also  7  &  8  Vict.  c.  29,  s.  1,  ivfra,  p.  520.  By 
the  20  &  21  Vict.  c.  3,  s.  2  (infra,  App.),  three  years'  penal  servitude  is  substituted 
for  seven  years'  transportation. 

[*520]  LimiUition  of  time  for  prosecutions  J  By  s.  4,  "  The  prosecution  for  *every 
offence  punishable  upon  indictment,  or  otherwise  than  upon  summary  conviction,  by 
virtue  of  this  act,  shall  be  commenced  within  twelve  calendar  months  after  the  com- 
mission of  such  offence." 

Proof  of  previous  convictions.]  By  s.  8,  "  Every  conviction  under  this  act  for  a 
second  offence,  the  convicting  justices  .shall  return  the  same  to  the  next  quarter 
sessions  for  the  county,  riding,  division,  city,  of  place  wherein  such  offence  shall  have 
been  committed;  and  the  record  of  such  conviction,  or  any  copy  thereof,  shall  be 
evidence  in  any  prosecution  to  be  instituted  against  the  party  thereby  convicted  for 
a  second  or  third  o'ffence." 

Three  persons  entering  land  hy  night  armed  in  pursuit  of  game.]  By  s.  9,  "  If 
any  persons  to  the  number  of  three  or  more  together,  shall,  by  night,  unlawfully 
enter  or  be  in  any  land,  whether  open  or  inclosed,  for  the  purpose  of  taking  or  de- 
stroying game  or  rabbits,  any  such  person  being  armed  with  any  gun,  crossbow,  fire- 
arms, bludgeon,  or  any  other  offensive  weapon,  each  and  every  such  person  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  before  the  justices  of  gaol  de- 
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livery,  or  of  the  court  of  great  sessions  of  the  county  or  place  in  which  the  offence 
shall  be  committed,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years, 
or  to  be  imprisoned  and  kept  to  hard  labor  for  any  term  not  exceeding  three  years." 
By  the  20  &  21  Vict.  c.  3,  s.  2  (infra,  App.),  penal  servitude  is  substituted  for  trans- 
portation. 

Definition  of  night.']  By  s.  12,  "  For  the  purposes  of  this  act  the  night  shall  be 
considered,  and  is  hereby  declared  to  commence  at  the  expiration  of  the  first  hour 
after  sunset,  and  to  conclude  at  the  beginning  of  the  last  hour  before  sunrise." 

Definition  of  game.']  By  s.  13,  "  For  the  purposes  of  this  act,  the  word  '  game' 
shall  be  deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath  or  moor  game, 
black  game,  and  bustards." 

Destroying  game  or  rabbits  on  a  public  road.]  By  the  7  &  8  Viet.  c.  29,  s.  1, 
"  From  and  after  the  passing  of  this  act  (the  4th  July,  1844),  all  the  pains, 
punishments,  and  forfeitures  imposed  by  the  9  Geo.  4,  c.  69,  upon  persons  by  night 
unlawfully  taking  or  destroying  any  game  or  rabbits,  in  any  land  open  or  inclosed,  as 
therein  set  forth,  shall  be  applicable  to,  and  imposed  upon  any  person  by  night,  un- 
lawfully taking  or  destroying  any  game  or  rabbits  on  any  public  road,  highway,  or 
path,  or  the  sides  thereof,  or  at  the  opening,  outlets,  or  gates  from  any  such  land  into 
any  such  public  road,  highway,  or  path,  in  the  like  manner  as  upon  any  such  land, 
open  or  inclosed  ;  and  it  shall  be  lawful  for  the  owner  or  occupier  of  any  land  ad- 
joining either  side  of  that  part  of  such  road,  highway,  or  path  where  the  offender 
shall  be,  and  the  gamekeeper  or  servant  of  such  owner  or  occupier,  and  any  person 
assisting  such  gamekeeper  or  servant,  and  for  all  persons  authorized  by  the  said  act 
(the  9  Geo.  4,  c.  69)  to  apprehend  any  offender  against  the  provisions  thereof,  to 
seize  and  apprehend  any  person  offending  against  the  said  act  or  this  act ;  ,and  the 
said  act  and  all  the  powers,  provisions,  authorities,  and  jurisdictions  therein  or  there- 
by contained  or  given,  shall  be  applicable  for  *carrying  this  act  into  execution  [*521] 
as  if  the  same  has  been  therein  specially  set  forth." 

Proof  of  the  talcing  or  killing.]  Under  the  5  Geo.  3,  c.  14  (24  &  25  Vict.  c.  96, 
s.  17),  it  was  held  not  to  be  necessary  to  give  evidence  that  the  defendant  was  seen 
in  the  act  of  taking  or  killing  the  hare,  nor  to  prove  such  a  taking  as  would  consti- 
tute larceny.  Thus,  where  the  defendant  had  set  wires,  in  one  of  which  a  rabbit  was 
caught,  and  the  defendant,  as  he  was  about  to  seize  it,  was  stopped  by  the  keeper, 
this  was  held  by  the  judges  to  be  a  taking, — the  word  taking  meaning  catching,  and 
not  taking  away.  R  v.  Glover,  Russ.  &  Ry.  269. 

Proof  of  the  entering  or  being  in  the  place  specified.]  The  prosecutor  must  show 
that  at  least  three  persons  entered,  or  were  (the  words  of  the  statute  are,  "  shall  un- 
lawfully enter  or  be"),  by.  night,  in  the  place  specified.  It  will  not,  therefore,  be 
necessary  to  show  that  they  entered  by  night,  provided  they  be  in  the  place  within 
the  hours  meant  by  the  words  "by  night"  (ante,  p.  520).  The  indictment  must  state 
that  the  entry  and  arming  were  by  night.  Where  an  indictment  stated  that  the  de- 
fendants on,  &c.,  did  by  night  enter  divers  closes,  and  were  then  and  there  in  the 
closes  armed,  &c.,  the  judgment  was  reversed,  on  the  ground  that  the  indictment  did 
not  contain  a  sufficient  averment  that  the  defendants  were  by  night  in  the  closes 
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armed,  &c.  Davies  v.  Reg.,  10  B.  &  0.  89  :  21  PI  C.  L.  R. ;  see  also  R.  v.  Kendriek, 
7  C.  &  P.  184 :  32  E.  C.  L  R. ;  R.  v.  Wilks,  Id.  811;  Fletcher  v.  Calthrop.  It  is 
not  necessary  to  give  direct  evidence  that  the  men  were  on  the  land  without  the  per- 
mission of  the  occupier  or  landlord;  the  jury  may  infer  that  they  were  unlawfully, 
from  their  conduct  and  other  circumstances.  R.  v.  Wood,  Dears.  &  B.  C.  C.  1 ;  S.  C. 
25  L.  J.  M.  C.  96;  see  ante,  p.  5. 

Where  only  one  defendant  was  seen  in  the  place  charged  in  the  indictment,  the 
others  being  in  a  wood  separated  therefrom  by  a  highroad,  Patteson,  J.,  held  the  in- 
dictment not  proved.  R.  v.  Dowsell,  6  C.  &  P.  398  :  25  E.  C  L.  R. ;  1  Russ.  by 
Grea.  476  (n).  In  R.  v.  Whittaker,  1  Den.  C.  C.  R  310,  however,  although  five 
of  the  judges  were  of  opinion  that,  to  constitute  a  misdemeanor  under  this  section, 
the  party  must  enter  into  and  be  bodily  in  the  close;  and  that  if  three  were  in  the 
close  and  three  out,  the  latter  were  not  guilty ;  and  that  as  the  three  who,  in  that 
case  entered,  could  not  be  ascertained,  all  were  entitled  to  be  acquitted;  yet  seven  of 
the  judges  held,  that  all  the  others  who  were  aiding  and  assisting  those  who  entered 
the  field,  were  guilty  of  the  same  misdemeanor,  though  they  themselves  were  not  in 
the  field,  and  therefore  that  the  conviction  of  all  the  prisoners  was  good.  And  see  R. 
V.  Scotton,  5  Q.  B.  493  :  48  E.  C.  L.  R.  In  R.  v.  Whittaker  a  particular  close  was, 
specified  in  the  indictment,  but  in  the  subsequent  cases  of  R.  v.  Eaton  and  others,  2 
Den.  C.  C.  R.  274;  S.  C.  20  L.  J.  M.  C.  192,  Campbell,  C.  J.,  observed,  "Some 
confusion  seems  to  have  arisen  in  this  matter  from  not  attending  sufficiently  to  the 
provisions  of  the  act  of  Parliament :  it  has  been  treated  as  though  the  word  dose  oc- 
curred in  the  act,  whereas  it  only  specifies  'uny  loud,  whether  open  or  inclosed;'  a 
practice  has  consequently,  prevailed  of  naming  a  certain  close  in  the  indictment, 
which  is  quite  needless;"  and  Parke,  B.,  adverting  to  R.  v.  Hargreave,  1  Russ.  by 
Grea.  476,  said,  "The  reasoning  appears  to  me  to  be  founded  on  the  assumption  that 
the  statute  provided  only  for  the  case  of  three  being  together  in  one  and  the  same 
[*522]  *piece  of  inclosed  land,  if  the  land  was  inclosed,  or  one  and  the  same  piece 
of  land,  if  it  was  open,  whereas  the  statute  contains  no  such  provision."  In  R.  v. 
Eaton  and  others,  therefore,  the  prisoner  was  held  to  have  been  properly  convicted,  he 
being  one  of  a  party  of  three,  armed  with  guns,  one  of  whom  was  in  a  close  occupied 
by  G.  W.,  in  which  were  pheasants,  for  the  purpose  of  destroying  game  there,  and  all 
of  whom  were  found  to  have  been  in  another  adjoining  close  of  G.  W.,  in  which 
there  were  not  any  pheasants,  on  their  way  to  the  former  close, — one  of  the  counts  of 
the  indictment  charging  the  prisoners  with  being  in  inclosed  land  occupied  by  G.  W. 

Merely  sending  a  dog  to  drive  the  game  in  a  field,  while  the  owner  stands  in  the 
road,  is  not  an  entry  by  the  owner :  R.  v.  Nichless,  8  Oar.  &  P.  757  :  34  E.  C.  L.  R. ; 
R.  V.  Pratt,  Dears.  C  C.  502 ;  S.  C.  24  L.  J.  M.  C.  113 ;  but  the  soil  of  the  road 
frequently  belongs  to  the  owner  of  the  adjoining  close;  and  in  that  case  perhaps  the 
defendants  might  be  convicted,  though  they  never  left  the  road.  In  R.  v.  Pratt, 
where  the  defendant  had  been  summarily  convicted  before  justices  for  an  offence 
under  the  1  &  2  Wm.  4,  c.  32,  s.  30,  for  entering  and  being  upon  land  in  pursuit  of 
game,  the  conviction  was  upheld  under  similar  circumstances.  See  also  Pickering  v. 
Rudd,  ante,  p.  330,  from  which  it  appears  that  shooting  on  to  a  person's  land  would 
be  an  entry.  See  also  p.  520. 

Proof  of  the  situation  and  occupation  of  the  land  where  the  offence  was  committed.] 
Under  the  24  &  25  Vict.  c.  96,  s.  17,  it  must  be  proved  that  the  offence  was  com- 
mitted in  some  warren  or  ground  lawfully  used  for  the  breeding  of  hares  or  rabbits. 
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That  is,  in  some  place  which  is  either  a  warren  or  which  is  similar  to  warren.  R.  v. 
Garratt,  6  C  &  P.  369  :  25  E.  C.  L.  R. 

The  indictment  must  particularize,  in  some  manner,  the  place  in  which  the  offence 
was  committed;  for  being  substantially  a  local  offence,  the  defendant  is  entitled  to 
know  to  what  specific  place  the  evidence  is  to  be  directed.  R.  v.  Ridley,  Russ.  &  Ry. 
515.  "A  certain  cover  in  the  parish  of  A."  is  too  general  a  description.  R.  v.  Crick, 
5  C.  &  P.  508  :  24  B.  C.  L.  R.  But  it  has  been  held  sufficient  by  Gurney,  B.,  to 
charge  entering  certain  lands  in  the  occupation  of  A.  B.,  without  specifying  whether 
it  is  inclosed  or  not.   R.  v.  Andrews,  2  Moo.  &  R.  37. 

Where  the  indictment  alleged  an  entry  into  a  particular  close,  with  intent  then  and 
there  to  kill  game,  it  was  held,  that  the  intent  was  confined  to  the  killing  of  game  in 
that  particular  place.  R.  v.  Barham,  1  Moo.  C.  C.  151 ;  R.  v.  Capewell,  5  C.  &  P. 
549 ;  R.  V.  Gainer,  7  C.  &  P.  231 :  32  E.  0.  L.  R.  Where  it  appeared  that  the  pris- 
oners were  in  Shutt  Leasowe,  a  place  named  in  the  indictment,  and  which  adjoined 
Short  Wood,  and  were  apparently  going  to  the  wood,  Patteson,  J.,  said,  "The  intent 
was  evidently  to  kill  game  in  the  wood,  into  which  none  of  the  parties  ever  got  for 
that  purpose.  It  is  true  that  they  were  charged  with  being  in  Shutt  Leasowe,  but 
they  had  no  intention  of  killing  game  there.  They  must  be  acquitted."  R.  v.  Davis,  8 
X!.  &  P.  759 :  34  E.  C.  L.  R. 

Proof  thai  the  prosecution  was  commenced  within  the  tim,e  lim.ited.']  On  the  trial 
of  an  indictment  under  the  9th  section  of  the  9  Geo.  4,  c.  69,  for  night  poaching,  it 
appeared  that  the  offence  was  committed  on  the  12th  January,  1844,  the  indictment 
was  preferred  *on  the  1st  March,  1845,  the  warrant  of  commitment  was  [*523] 
dated  on  the  11th  December,  1844.  It  was  held,  that  it  was  sufiSciently  shown 
that  the  prosecution  was  commenced  "  within  twelve  calendar  months  after  the  com- 
mission "  of  the  offence  within  the  4th  section.  R.  v.  Austin,  1  C.  &  K.  621 :  47 
E.  C.  L.  R.  So  where  the  offence  was  committed  on  the  4th  December,  1845,  the 
information  and  warrant  were  on  the  19th  December;  one  prisoner  was  apprehended 
on  the  5th  September,  1846,  and  the  other  on  the  21st  of  October,  1846 ;  and  the 
indictment  was  preferred  on  the  5th  of  April,  1847  :  it  was  held  that  the  prose- 
cution was  commenced  in  time.    R.  v.  Brooke,  1  Den.  C.  C.  R.  217. 

Proof  of  heiiKj  armed.']  Though  it  must  be  proved  under  the  9  Geo.  4,  c.  69, 
s.  9,  that  three  persons  at  least  were  concerned  in  the  commission  of  the  offence, 
the  statute  does  not  require  that  it  should  appear  that  each  was  armed  with  a  gun  or 
other  weapon,  the  words  being,  "any  of  such  persons  being  armed,"  &c.,  and  this 
was  held  upon  the  former  statute,  57  Geo.  3,  c.  90,  which  did  not  contain  the  word 
"any."  R.  v.  Smith,  Russ.  &  Ry.  368.  It  is  not  necessary  that  the  gun  should  be 
found  upon  any  of  the  defendants.  The  prisoners  were  shooting  in  a  wood  in  the 
night,  and  the  flash  of  their  guns  was  seen  by  a  keeper;  but  before  they  were  seen, 
they  abandoned  their  guns  and  were  caught  creeping  away  on  their  knees.  Being 
convicted,  the  judges  held  this  a  being  "  found  armed"  within  the  57  Geo.  3,  c.  90. 
R.  V.  Nash,  Russ.'  &  Ry.  368.  See  also  R.  v.  Goodfellow,  1  C.  &  K.  724,  S.  C. : 
47  E.  C.  L.  R. ;  1  Den.  C.  C.  R.  81,  where  it  was  held  (overrnling  on  this  point  R. 
V.  Davis,  8  C.  &  P.  579)  that  if  one  of  a  party  of  three  or  more  poaching  in  the 
night-time  has  a  gun,  all  are  armed  within  the  9  Geo.  4,  c.  69,  s.  9.  See  also  R.  v. 
Whittaker,  1  Den.  0.  C.  R.  310.  Where  several  go  out  together,  and  only  one  is 
armed,  without  the  knowledge  of  the  others,  the  latter  are  not  guilty  within  the 
statute.     R.  v.  Southern,  Russ.  &  Ry.  444.     It  must  appear  that  the  weapon  was 
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taken  out  with  the  intention  of  being  unlawfully  used.  The  defendant  was  indicted 
for  being  out  at  night  for  the  purpose  of  taking  game  armed  with  a  bludgeon.  It 
appeared  that  he  had  with  him  a  thick  stick  large  enough  to  be  .called  a  bludgeon, 
but  that  he  was  in  the  constant  habit  of  using  it  as  a  crutch,  being  lame.  Taunton', 
J.,  ruled,  that  it  was  a  question  for  the  jury,  whether  he  took  out  the  stick  with  the 
intention  of  using  it  as  an  offensive  weapon,  or  merely  for  the  purpose  to  which  he 
usually  applied  it.  The  defendant  was  acquitted.  R.  v.  Palmer,  1  Moo.  &  Bob.  70. 
A  walking-stick  of  ordinary  size  was  ruled  to  be  an  offensive  weapon  within  the  7 
Geo.  2,  c.  21.  R.  v.  Johnson,  Russ.  &  Ry.  492.  The  prisoners  were  indicted  for 
entering  land  at  night  armed  with  bludgeons,  with  intent  to  destroy  game ;  there 
was  also  a  count  for  a  common  assault.  The  only  weapons  proved  to  have  been  used 
by  the  prisoners  were  sticks.  One  of  these  was  produced,  with  which  one  of  the 
prisoners,  on  being  attacked  by  the  gamekeepers,  had  defended  himself  and  knocked 
the  gamekeeper  down.  The  stick  however  was  a  very  small  one,  fairly  answering  the 
description  of  a  common  walking-stick.  On  its  being  objected  that  the  stick  could 
not  be  considered  an  offensive  weapon  within  the  statute,  R.  v.  Johnson  was  cited  for 
the  prosecution,  and  it  was  contended  that  the  use  made  of  the  stick  by  the  prisoner 
[*524]  showed  both  his  intention  and  the  nature  of  the  stick.  *Gurney,  B.,  said 
that  if  a  man  went  out  with  a  common  walking-stick,  and  there  were  circumstances 
to  show  that  he  intended  to  use  it  for  purposes  of  offence,  it  might,  perhaps,  be  called 
an  offensive  weapon  within  the  statute ;  but  if  he  had  it  in  the  ordinary  way,  and 
upon  some  unexpected  attack  or  collision  was  provoked  to  use  it  in  his  own  defence,  it 
would  be  carrying  the  statute  somewhat  too  far  to  say  it  was  an'  offensive  weapon 
within  the  meaning  of  the  statute.  The  prisoners  were  convicted  of  a  common  assault 
only.  R.  V.  Fry,  2  Moo.  &  Rob.  42.  Large  stones  are  offensive  weapons  if  the  jury 
are  satisfied  that  the  stones  are  of  a  description  capable  of  inflicting  serious  injury  if 
used  offensively,  and  that  they  were  brought  and  used  by  the  defendants  for  that 
purpose.  R.  v.  Grice,  7  C.  &  P.  803 :  32  E.  C.  L.  R. 

Joinder  of  offences."]  It  has  been  ruled  that  a  count  on  the  9  Geo.  4,  c.  64,  s.  4, 
may  be  joined  with  a  count  on  section  2,  and  with  counts  for  assaulting  a  game- 
keeper in  the  execution  of  his  duty,  and  for  a  common  assault.  R.  v.  Finacane,  5 
C.  &  P.  551  :  24  E.  C.  L.  R.  Where  a  prisoner  was  indicted  for  shooting  at  a 
gamekeeper,  and  was  also  indicted  for  night  poaching,  under  the  above  section ;  the 
offences  being  quite  distinct,  although  they  related  to  the  same  transaction.  R.  v. 
Handley,  Id.  565. 

Apprehension  of  offenders.]  Although  the  9  Geo.  4,  c.  69,  s.  2,  is  confined  to 
the  offences  specified  in  the  first  section,  yet  offenders,  under  the  ninth  section,  may 
also  be  apprehended ;  for  though  a  greater  punishment  is  inflicted  where  several  are 
out  armed,  they  are  still  guilty  of  an  offence  under  the  first  section.  R.  v.  Bull,  1 
Moo.  C.  C.  330. 

A  gamekeeper  and  his  assistants  warned  a  party  of  poachers  off  his  master's 
grounds,  and  followed  them  into  the  highway,  where  the  poachers  rushed  upon 
the  keeper  and  his  men,  and  blows  ensued  on  both  sides.  After  the  keeper  had 
struck  several  blows,  a  shot  was  fired  by  the  prisoner,  one  of  the  party,  which 
wounded  the  prosecutor.  The  prisoner  was  indicted  under  the  9  Geo.  4,  c.  31,  for 
shooting  at  the  prosecutor  with  intent  to  kill,  &c.  It  was  urged  for  the  prisoner, 
that  as  the  keeper  had  knocked  down  three  of  the  men  before  the  shot  was  fired,  it 
would  have  been  manslaughter  only  if  death  had  ensued ;  but  the  judge  (Bayley, 
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B.),  was  of  opinion  that  if  the  keeper  struck,  not  vindictively,  or  for  the  purpose  of 
offence,  but  in  self-defence  only,  and  to  diminish  the  violence  which  was  illegally 
brought  into  operation  against  him,  it  would  have  been  murder  if  death  had  ensued. 
He  told  the  jury  that  he  thought  that  the  keeper  and  his  men,  even  if  they  had  no 
right  to  apprehend,  had  full  right  to  follow  the  prisoner  and  his  party,  to  discover 
who  they  were,  and  that  the  prisoner  and  his  party  were  not  warranted  in  attempting 
to  prevent  them,  and  that  if  they  had  attempted  to  prevent  them,  which,  however, 
they  did  not,  he  thought  they  would  have  been  warranted  by  the  statute  in  so  doing. 
The  prisoner  being  convicted,  on  a  case  reserved,  the  judges  were  of  opinion  that  the 
keeper  had  power  to  apprehend,  and  that  notwithstanding  the  blows  given  by  the 
keeper,  it  would  have  been  murder  had  the  keeper's  man  died.  lb.  The  rule  laid 
down  in  the  above  case,  with  regard  to  blows  first  given  by  the  keeper  in  self-defence, 
was  soon  afterwards  recognized  in  another  case.  A  gamekeeper  and  his  assistants 
proceeded  to  apprehend  a  party  of  poachers  whose  guns  they  heard  in  a  wood. 
*They  rushed  in  upon  the  poachers,  who  ran  away,  and  the  keeper  followed  [*525] 
one  of  the  poachers,  exclaiming,  "The  first  man  that  comes  out,  I'll  be  damn'd  if  I 
don't  shoot  him."  At  length  several  of  the  poachers  stopped,  and  the  prisoner,  one 
of  them,  putting  his  gun  to  his  shoulder,  fired  at  and  wounded  the  prosecutor;  being 
indicted  for  this  offence,  it  was  objected  that  it  was  incumbent  on  the  prosecutor  to» 
have  given  notice  to  the  persons  by  calling  on  them  to  surrender,  which  he  did  not 
appear  to  have  done ;  the  judge  reserved  the  point,  and  the  judges  were  all  of  opin- 
ion that  the  circumstances  constituted  sufficient  notice,  and  that  the  conviction  was 
right.  R.  V.  Payne,  1  Moo.  C.  C.  378.  Upon  an  indictment  for  murder,  it  appeared 
that  the  prisoner,  being  poaching  at  night  in  a  wood,  was  attempted  to  be  appre- 
hended by  the  deceased,  the  servant  of  the  prosecutor.  The  prosecutor  was  neither 
the  owner  nor  occupier  of  the  wood,  nor  the  lord  of  the  manor,  having  only  the  per- 
mission of  the  owner  to  preserve  the  game  there.  The  deceased  having  been  killed  by 
the  prisoner  in  the  attempt  to  apprehend  him,  it  was  held  to  be  manslaughter  only. 
E.  V.  Addis,  6  C.  &  P.  388  :  25  E.  C.  L.  R.  Gamekeepers  who  were  out  watching  in 
the  night  heard  firing  of  guns  in  the  preserves  of  their  employer,  and  they  waited  in 
a  turnpike  road,  expecting  the  poachers  to  come  there,  which  they  did,  and  an  affray 
ensued  between  the  gamekeepers  and  the  poachers.  Wightman,  J.,  held,  that  if  the 
gamekeepers  were  there  endeavoring  to  apprehend  the  poachers  they  were  not  justi- 
fied in  so  doing.  R.  v.  Meadham,  2  C.  &  K.  633  :  61  E.  C.  L.  R. 

In  these  cases  a  question  frequently  arises  how  far  the  companions  of  the  party  who 
actually  committed  the  offence  participate  in  the  guilt.  The  prisoners  were  charged 
with  shooting  James  Mancey,  with  intent  to  murder.  It  appeared  that  the  pri.s- 
oners,  each  having  a  gun,  were  out  at  night  in  the  grounds  of  C.  for  the  purpose  of 
shooting  pheasants,  and  the  prosecutor  and  his  assistants  going  towards  them  for  the 
purpose  of  apprehending  them,  they  formed  into  two  lines,  and  pointing  their  guns  at 
the  keepers,  threatened  to  shoot  them.  A  gun  was  fired,  and  the  prosecutor  was 
wounded.  Some  of  the  keepers  were  also  severely  beaten,  but  no  other  shot  was 
fired.  It  was  objected  that  as  there  was  no  common  intent  to  commit  any  felony, 
Mancey  alone  could  be  convicted,  but  Vaughan,  B.,  said,  "I  am  of  opinion  that  when 
this  act  of  Parliament  (57  Geo.  3,  c.  90,  repealed  by  9  Geo.  4,  c.  69)  empowered 
certain  parties  to  apprehend  persons  who  were  out  at  night  armed  for  the  destruction 
of  game,  it  gave  them  the  same  protection  in  the  execution  of  that  power  which  the 
law  affords  to  constables  in  the  execution  of  their  duty.  With  respect  to  the  other 
point,  it  is  rather  a  question  of  fact  for  the  jury ;  still  on  this  evidence  it  is  quite 
clear  what  the  common  purpose  was.     Thoy  all  draw  up  in  lines,  and  point  their 
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guns  at  the  keepers,  and  they  are  all  giving  their  countenance  and  assistance  to  the 
one  who  actually  fires  the  gun.  If  it  could  be  shown  that  either  of  them  separated 
himself  from  the  rest,  and  showed  distinctly  that  he  would  have  no  hand  in  what  they 
were  doing,  the  objection  would  have  much  weight  in  it."  E.  v.  Edmeads,  3  C.  &  P. 
390  :  14  E.  C.  L.  R.  So  when  two  persons  had  been  seized  by  a  gamekeeper  and 
his  assistants,  and  while  standing  still  in  custody,  called  to  another  man,  who  coming 
up,  rescued  the  two  men,  and  beat  and  killed  one  of  the  keeper's  party ;  Vaughan, 
B.,  ruled  that  all  the  three  men  were  equally  guilty,  though,  if  the  two  had 
[*526]  acquiesced  *and  remained  passive,  it  would  not  have  been  so.  R.  v.  Whit- 
home,  3  C.  &  P.  324  :  14  E.  C.  L  R. 

If  a  person  having  only  a  right  of  shooting  bver  land  empowers  keepers  to  appre- 
hend parties  trespassing  in  search  of  game,  and  these  parties  on  an  attempt  being 
made  to  apprehend  them,  resist,  no  offence  is  committed  under  the  9  Geo.  4,  c.  69, 
s,  2.  R.  V.  Wood,  1  F.  &  P.  470.  As  to  what  persons  are  entitled  to  seize  and  ap- 
prehend under  this' section,  see  Chit.  Stat.  Cr.  Law,  p.  140. 

By  the  game  amendment  act,  1  &  2  Wm.  4,  c.  32,  s.  31,  trespassers  in  search  of 
game  may  be  required  to  quit  the  land,  and  to  tell  their  names  and  abodes,  and  in 
case  of  refusal  may  be  apprehended  and  taken  before  a  justice.  See  R.  v.  Long,  7  C. 
&P.  314:  32  E.  C.  L.  R. 

See  also  as  to  apprehending  generally  ofi'enders  found  committing  offences  in  the 
night,  14  &  15  Vict.  c.  19,  s.  11,  ante,  p.  241. 


[*527]  »GAMING. 

GrAMiNG,  says  Hawkins,  is  permitted  in  England,  upon  every  possible  subject,  ex- 
cepting where  it  is  accompanied  by  circumstances  repugnant  to  morality  or  public  policy, 
or  where,  in  certain  special  cases,  it  is  restrained  by  positive  statutes :  Hawk  P.  C. 

b.  1,  c.  92,  s.  1 ;  but  where  the  playing  is  from  the  magnitude  of  the  stake  excessive, 
and  such  as  is  now  commonly  understood  by  the  term  "gaming,"  it  is  considered  by 
the  law  as  an  offence,  being  in  its  consequences  most  mischievous  to  society.  1  Russ. 
by  Grea.  455.(1) 

The  principal  statutory  provisions  against  gaming  were  contained  in  the  9  Anne, 

c.  14  (E.);  the  18  Geo.  2,  c.  34  (E.);  the  10  Wm.  3  (I.);  and  the  11  Anne  (I.); 
but  these  statutes,  with  regard  to  the  punishment  of  gaming,  are  repealed  by  the  8 
&  9  Vict.  c.  109,  s.  15. 

By  the  seventeenth  section  of  the  latter  statute  (E.  &  I.),  which  is  entitled  "An 
act  to  amend  the  law  concerning  games  and  wagers,"  "Every  person  who  shall  by 
any  fraud  or  unlawful  device  or  ill  practice  in  playing  at  or  with  cards,  dice,  tables, 
or  other  game,  or  in  bearing  a  part  in  the  stakes,  wagers,  or  adventures,  or  in  betting 
on  the  sides  or  hands  of  them  that  do  play,  or  in  wagering  on  the  event  of  any  game, 
■  sport,  pastime,  or  exercise,  win  from  any  other  person  to  himself,  or  any  other  or 
others,  any  sum  of  money  or  valuable  thing,  shall  be  deemed  guilty  of  obtaining  such 
money  or  valuable  thing  from  such  other  person  by  a  false  pretence,  with  intent  to 
cheat  or  defraud  such  person  of  the  same,  and  being  convicted  thereof  shall  be  pun- 
ished accordingly.'' 

(1)  The  statute  against  gaming  "at  any  faro  bank  or  at  any  other  table  of  the  same  or  like  kind 
unJer  any  derifimination  whatsoever,''  includes  the  game  called  "Thimble  or  Thimble  and  Balls.  ' 
The  State  t.  Red,  7  Richardson,  8. 
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It  must  be  proved  not  only  that  the  defendant  won  the  money,  but  that  he  won  it 
by  some  "fraud  or  unlawful  device  or  ill  practice."  Keg.  v.  Kogier,  1  B.  &  C.  272: 
8  E.  C.  L.  R.  It  seems  that  it  would  not  be  necessary  to  state  in  the  indictment 
the  name  of  the  person  from  whom  the  money  was  won.  E,.  v.  Moss,  ]  Dear.  &  B. 
C.  G.  205;  S.  C.  26  L.  J.  M.  C.  9. 

Keeping  and  maintaining  a  common  gaming-house  for  lucre  and  gain,  and  causing 
and  procuring  idle  and  evil-disposed  persons  to  come  there  and  play  for  large  sums 
of  money,  is  an  indictable  offence  at  common  law,  and  it  seems  that  an  indictment  for 
such  an  offence  merely  charging  the  defendant  with  keeping  a  common  gaming-house 
would  be  good.  R.  v.  Rogier,  supra;  R.  v.  Taylor,  3  B.  &  C.  502:  10  E.  C.  L.  R. 
And  a  betting-house  would  probably  be  considered  to  be  a  gaming-house.  See  post, 
tit.  "Nuisance."  As  to  what  is  a  gaming-house,  see  8  &  9  Vict.  c.  109,  s.  2.  It  is 
usual,  however,  to  resort  to  a  summary  mode  of  procedure  given  as  to  betting-houses 
by  the  16  &  17  Vict.  c.  119;  and  as  to  gaming-houses  generally  by  the  17  &  18 
Vict.  c.  38. 

It  has  been  doubted  whether  under  the  8  &  9  Vict.  c.  109,  s.  17,  it  would  be  neces- 
sary to  prove  that  the  money  was  actually  paid  over,  or  whether  it  is  not  sufficient 
if  the  money  be  lost  by  one  side  and  *won  by  the  other.  Per  Bramwell,  B.,  [*528] 
in  R  V.  Moss,  uhi  supra.  The  statute,  however,  seems  to  contemplate  actual  pay- 
ment by  the  use  of  the  word  "obtaining"  in  the  latter  part  of  the  section.  If  the 
money  were  not  actually  paid  over,  the  prisoner  might  be  convicted  of  the  attempt  to 
commit  the  statutable  misdemeanor.  See  the  14  &  15  Vict.  c.  100,  s.  9,  supra,  p. 
284. 


*GEIEVOUS  BODILY  HARM.  [*529] 

In  numerous  instances  the  words  "grievous  bodily  harm"  occur  in  criminal  stat- 
utes, which  make  either  doing  such  harm,  or  intending  to  do  it,  or  attempting  to  do 
it,  an  offence  punishable  in  a  particular  way.  Sometimes  the  words  are  slightly 
varied.  By  the  24  &  25  Vict.  c.  100,  s.  11,  "  whosoever  shall  cause  grievous  bodily 
harm  with  intent  to  murder,"  is  guilty  of  felony.  See  infra,  tit.  Murder,  Attempt 
to  commit.  By  s.  18,  whosoever  shall  "  cause  any  grievous  bodily  harm  to  any  per- 
son, or  shoot  at  any  person,  or,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt 
to  discharge  any  kind  of  loaded  arms  at  any  person,  with  intent,  in  any  of  the  cases 
aforesaid,  to  maim,  disfigure,  or  disable,  or  to  do  any  other  kind  of  grievous  bodily 
harm  to  any  person,"  is  made  guilty  of  felony.  Supra,  p.  274.  By  s.  20,  inflicting 
"  grievous  bodily  harm  upon  any  person,  with  or  without  any  weapon  or  instrument," 
is  made  a  misdemeanor.  Supra,  p.  274.  By  s.  23,  administering  poison  so  as  to 
inflict  "grievous  bodily  harm,"  is  made  a  felony.  Infra,  tit.  Poison.  By  s.  26,  doing 
or  causing  to  be  done  any  "  bodily  harm  "  to  apprentices  and  servants  by  neglect  of 
masters,  &c.,  is  made  a  misdemeanor.  Infra,  p.  556.  By  s.  28,  whosoever  shall  do 
any  "  grievous  bodily  harm "  to  any  person  by  explosive  substances,  is  made  guilty 
of  felony.  Infra,  p.  533.  By  s.  29,  causing  gunpowder  to  explode,  or  sending 
any  explosive  substance,  or  throwing  any  corrosive  fluid,  with  intent  to  do  any 
"  grievous  bodily  harm,"  is  made  a  felony.  Infra,  p.  538.  By  s.  30,  placing  any 
explosive  substance  near  any  building  or  vessel,  with  intent  to  do  any  "  bodily  injury," 
is  made  a  felony.  Infra,  p.  533.  By  s.  81,  setting  spring  guns,  with  intent  to  inflict 
"  grievous  bodily  harm,"  is  made  a  misdemeanor.  Infra,  tit.  Spring  Guns.     By  s.  35, 

32 


629  GRIEVOUS   BODILY   HAKM. 

drivers  of  carriages  by  furious  driving  doing  or  causing  to  be  done  any  "bodily 
harm,''  are  made  guilty  of  a  misdemeanor.   Supra,  p.  517. 

The  prisoner  was  indicted,  under  the  repealed  statute  of  7  Wm.  4  &  1  Victi  c.  85,  s. 
2,  for  causing  a  bodily  injury  dangerous  to  life,  with  intent  to  commit  murder.  It 
appeared  at  the  trial  that  the  prisoner,  intending  to  cause  the  death  of  her  infant 
child,  exposed  it  in  an  open  field  on  a  cold  wet  day,  where  it  was  found  after  some 
hours  nearly  dead  from  congestion  of  the  lungs  and  heart  caused  thereby.  The 
court  said  that  looking  to  the  character  of  the  other  offences  provided  for  by  that  sec- 
tion (poisoning,  stabbing,  &c.),  and  seeing  that  in  this  case  there  had  been  no  lesion 
of  any  part  of  the  body  of  the  infant,  the  conviction  for  causing  "  a  bodily  injury" 
could  not  be  supported.  R.  v.  Gray,  Dears.  &  B.  C.  C.  303 ;  S.  C.  26  L.  J.  M.  C. 
203.     See  24  &  25  Vict.  c.  100,  s.  27,  svpra,  p.  363. 

It  is  not  necesisary  to  prove  malice  in  the  prisoner  against  the  person  injured  ;  or, 
if  the  intent  be  punishable,  that  any  grievous  bodily  harm  was  in  fact  inflicted.  The 
prisoner  having  been  apprehended  by  one  Headley,  in  an  attempt  to  break  open  his 
stable  in  the  night,  was  taken  into  Headley's  house,  where  he  threatened  him  with 
[*530]  *vengeance,  and  endeavored  to  carry  his  threats  into  execution  with  a  knife, 
which  lay  before  him ;  in  so  doing  he  cut  the  prosecutor,  one  of  Headley's  servants, 
who,  with  Headley,  was  trying  to  take  away  the  knife.  The  jury,  who  found  the 
prisoner  guilty,  said  that  the  thrust  was  made  with  intent  to  do  grievous  bodily  harm 
to  anybody  upon  whom  it  might  alight,  though  the  particular  cut  was  not  calculated 
to  do  so.  Upon  the  case  being  submitted  to  the  consideration  of  the  judges,  they 
were  of  opinion,  that  general  malice  was  sufficient  under  the  statute,  without  par- 
ticular malice  against  the  person  cut;  and  that  if  there  was  an  intent  to  do  arievous 
bodily  harm,  it  was  immaterial  whether  grievous  bodily  harm  was  done.  E.  v.  Hunt 
1  Moo.  C.  C.  93.  This  case  appears  to  have  resolved  the  doubts  expressed  by  Mr- 
Justice  Bayley,  in  a  case  previously  tried  before  him.  R.  v.  Akenhead,  Holt,  N.  P. 
C.  469  :  3  B.  C.  L.  R.  The  same  construction  with  regard  to  general  malice,  was 
put  upon  the  Coventry  act.  See  R.  v.  Carroll,  1  East,  P.  C.  394,  396. 

Where  the  prisoner,  in  attempting  to  commit  a  robbery,  threw  down  the  prosecutor, 
kicked  him,  and  produced  blood,  Denman,  C.  J.,  left  it  to  the  jury  to  say,  whether 
his  intent  was  to  disable  the  prosecutor,  or  to  do  him  some  grievous  bodily  harm; 
adding  that  nothing  was  more  likely  to  accomplish  the  robbery  which  he  had  in  view 
than  the  disabling  which  such  violence  would  produce.  R.  v.  Shadbolt  5  C  &  P 
504  :  24  B.  C.  L.  R.  ' 

The  intent  to  do  grievous  bodily  harm  may  be  inferred,  although  the  prisoner  had 
also  an  intent  to  commit  another  felony.  Thus  where,  on  an  indictment,  charging  the 
prisoner  with  cutting  M.  B.  with  intent  to  do  her  some  grievous  bodily  harm,  it  ap- 
peared that  the  prisoner  out  the  private  parts  of  a  girl,  ten  years  of  age,  Graham,  B., 
told  the  jury,  that  they  were  to  consider  whether  this  was  not  a  grievous  bodily  injury 
to  the  child,  though  eventually  not  dangerous.  As  to  the  intent,  though  it  probably 
was  the  prisoner's  intention  to  commit  a  rape,  yet,  if  to  effect  the  rape,  he  did  that  which 
the  law  makes  a  distinct  crime,  viz.,  intentionally  did  the  child  a  grievous  bodily 
harm,  he  was  not  the  less  guilty  of  that  crime,  because  his  principal  object  was  an- 
other. He  added,  that  the  intention  of  the  prisoner  might  be  inferred  from  the  act. 
The  jury  found  the  prisoner  guilty,  and  on  a  case  reserved,  the  judges  held  the  con- 
viction right.  R.  V.  Cox,  Russ.  &  Ry.  362.  So  where  the  prisoner  was  charged 
with  shooting,  with  intent  to  do  A.  B.  some  grievous  bodily  harm,  and  the  jury  found 
that  the  prisoner's  motive  was  to  prevent  his  lawful  apprehension,  but  that  in  order 
to  effect  that  purpose,  he  had  also  the  intention  of  doing  A.  B.  some  grievous  bodily 
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harm ;  the  prisoner  being  convicted,  the  judges  held  that  if  both  the  intents  existed, 
it  was  immaterial  which  was  the  principal  and  which  the  subordinate,  and  that  the 
conviction  was  right.  R.  v.  Gillow,  1  Moo.  0.  C:  85. 

If  a  person  wound  another  in  order  to  rob  him,  and  thereby  inflict  grievous  bodily 
harm,  he  may  be  convicted  on  a  count  charging  him  with  intent  to  do  grievous  bodily 
harm.  R.  v.  Bowen,  Carr.  &  M.  149 :  41  E.  C.  L.  R.  In  this  case,  it  was  also  held 
that  even  if  the  prisoner's  was  not  the  hand  that  inflicted  the  wound,  he  ought  to  be 
convicted  on  this  indictment,  if  the  jury  was  satisfied  that  he  was  one  of  two  persons 
engaged  in  the  common  purpose  of  robbing  the  prosecutor,  and  that  the  other  person's 
was  the  hand  that  inflicted  the  wound.  So  where  upon  an  indictment  for  shooting 
at  H.  with  intent  to  *murder  H.,  it  appeared  that  the  prisoner  intended  to  [*531J 
shoot  at  and  kill  L.,  but  shot  at  H.  by  mistake,  Littledale,  J.,  left  it  to  the  jury  to 
say,  whether  the  prisoner  intended  to  murder  H.,  and  upon  their  finding  that  he 
shot  at  H.,  intending  to  murder  L.,  directed  an  acquittal.  11.  v.  Holt,  7  C.  &  P.  518  : 
32  E.  C.  L.  R  ;  see  R.  v. 'Ryan,  2  Moo.  &  R.  213,  infra. 

A  constable  was  employed  to  guard  a  copse  from  which  wood  had  been  stolen,  and 
for  this  purpose  carried  a  loaded  gun  ;  from  this  copse  he  saw  the  prosecutor  come 
out,  carrying  wood  which  he  was  stealing,  and  called  to  him  to  stop;  the  prosecutor, 
however,  running  away,  the  constable,  having  no  other  means  of  bringing  him  to 
justice,  fired,  and  wounded  him  in  the  leg.  It  appeared  that  the  constable  was  not 
aware,  at  the  time,  that  any  felony  had  been  committed  by  the  prosecutor.  The  con- 
stable having  been  convicted  upon  an  indictment  charging  him  with  assaulting  the 
prosecutor,  with  intent  to  do  him  grievous  bodily  harm,  the  Court  of  Criminal  Ap- 
peal held  that  the  conviction  was  right,  upon  the  ground  that  "  the  fact  that  the 
prosecutor  was  committing  a  felony,  was  not  known  at  the  time;  he  was  therefore 
liable  to  be  convicted,  though  the  amount  of  punishment  might  deserve  great  con- 
sideration,"   R.  v.  Dadson,  2  Den.  C.  C.  R.  35;  S.  C.  20  L.  J.  M.  C.  57. 

Where  a  party  who  is  being  assaulted,  and  who  is  entitled  to  defend  himself,  un- 
necessarily resorts  to  the  u.se  of  a  deadly  weapon,  he  may  be  convicted  of  wounding, 
with  intent  to  do  grievous  bodily  harm.  R.  v.  Adgar,  2  Moo.  &  R.  497. 

If  the  proof  of  the  intent  to  do  grievous  bodily  harm  fails,  the  defendant  may  be 
found  guilty  of  unlawfully  wounding.    14  &  15  Vict.  c.  19,  s.  5,  infra. 

See,  as  to  the  form  of  indictment,  R.  v.  Cruse,  infra,  tit.  Murder,  Attempt  to 
Commit. 


*G-U]SrPOWDEK  AND  OTHEE  EXPLOSIVE  AND  DAN&EKOUS  [*532] 

SUBSTANCES. 

Blowing  up  dwellJDg-house,  any  person  being  therein, 5.32 

building,  with  intent  to  murder 532 

Placing  gunpowder,  &o.,  near  any  building,  with  intent  to  destroy,     .  .         .  632 

near  any  ship  or  vessel,  with  intent  to  destroy,  .         .  533 

with  intent  to  do  bodily  injury,        .  533 

Injuries  to  persons  by  gunpowder,  &o.,         ......  .         .  533 

Sending  or  throwing  explosive  or  dangerous  substances,       ......  533 


Blowing  up  dwelling-house,  any  person  heing  therein.'^  By  the  24  &  25  Vict,  c 
97,  s.  9,  "  Whosoever  shall  unlawfully  and  maliciously,  by  the  explosion  of  gunpow- 
der or  other  explosive  substance,  destroy,  throw  down,  or  damage  the  whole  or  any 
part  of  any  dwelling-house,  any  person  being  therein,  or  of  any  building  whereby  the 
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life  of  any  person  shall  be  endangered,  shall  be  guilty  of  felony,  and  beinp  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and  if  a  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping." 

Blowing  up  huilding,  with  intent  to  murder.]  By  the  24  &  25  Vict.  c.  100,  s. 
12,  "Whosoever,  by  the  explosion  of  gunpowder  or  other  explosive  substance,  shall 
destroy  or  damage  any  building,  with  intent  to  commit  murder,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

Placing  gunpowder,  &c.,  near  any  hvikh'ng,  with  intent  to  destroy.']  By  the  24 
&  25  Vict.  c.  97,  s.  10,  "Whosoever  shall  unlawfully  and  maliciously  place  or  throw 
in,  into,  upon,  under,  against,  or  near  any  building,  any  gunpowder  or  other  explo- 
sive substance,  with  intent  to  destroy  or  damage  any  building,  or  any  engine,  ma- 
chinery, working  tools,  fixtures,  goods,  or  chattels,  shall,  whether  or  not  any  explosion 
take  place,  and  whether  or  not  any  damage  be  caused,  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

[*533]  *  Placing  gunpowder  near  any  ship  or  vessel  with  intent  to  destroy  it.]  By 
the  24  &  25  Vict.  c.  97,  s.  45,  "Whosoever  shall  unlawfully  and  maliciously  place  or 
throw  in,  into,  upon,  against,  or  near  any  ship  or  vessel  any  gunpowder  or  other  explo- 
sive substance,  with  intent  to  destroy  or  damage  any  ship  or  vessel,  or  any  machinery, 
working  tools,  goods,  or  chattels,  shall  whether  or  not  any  explosion  takes  place,  and 
whether  or  not  any  injury  be  efiFected,  be  guilty  of  felony,  and  being  convicted  there- 
of, shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years  with  or  with- 
out whipping." 

Placing  gunpowder  near  any  ship  or  vessel  with  intent  to  do  any  hodily  harm.] 
By  the  24  &  25  Vict.  c.  100,  s.  30,  "  Whosoever  shall  unlawfully  and  maliciously 
place  or  throw  in,  into,  upon,  against,  or  near  any  building,  ship,  or  vessel  any  gun- 
powder or  other  explosive  substance  with  intent  to  do  any  bodily  injury  to  any  per- 
son, shall,  whether  or  not  any  explosion  take  place,  and  whether  or  not  any  bodily 
injury  be  efi"ected,  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement, and  if  a  male  under  the  age  of  sixteen  years  with  or  without  whipping." 
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Injuries  to  person  hy  gunpowder,  c&c]  By  the  24  &  25  Vict.  c.  100,  s.  28,  "  Who- 
soever shall  unlawfully  and  maliciously,  by  the  explosion  of  gunpowder  or  other  ex- 
plosive substance,  burn,  maim,  disfigure,  disable,  or  do  any  grievous  bodily  harm  to 
any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and  if  a  male 
under  the  age  of  sixteen  years  with  or  without  whipping." 

Sending  or  throwing  explosive  or  dangerous  suhstaiices  ]  By  s.  29,  "Whosoever 
shall  unlawfully  and  maliciously  cause  any  gunpowder  or  other  explosive  substance 
to  explode,  or  send  or  deliver  to,  or  cause  to  be  taken  or  received  by  any  person  any 
explosive  substance,  or  any  other  dangerous  or  noxious  thing,  or  put  or  lay  at  any 
place,  or  cast  or  throw  at  or  upon,  or  otherwise  apply  to  any  person  any  corrosive 
fluid,  or  any  destructive  or  explosive  substance,  with  intent  in  any  of  the  cases  afore- 
said to  burn,  maim,  disfigure,  or  disable  any  peifeon,  or  to  do  some  grievous  bodily 
harm  to  any  person,  shall,  whether  any  bodily  injury  be  effected  or  not,  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,'to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years 
with  or  without  whipping." 

*  Making  or  having  possession  of  gunpowder,  (fee]  By  the  24  &  25  Vict.  c.  [*534] 
97,  s.  54,  "  Whosoever  shall  make  or  manufacture,  or  knowingly  have  in  his  posses- 
sion any  gunpowder  or  other  explosive  substance,  or  any  dangerous  or  noxious  thing, 
or  any  machine,  engine,  instrument  or  thing,  with  intent  thereby  or  by  means  thereof 
to  commit,  or  for  the  purpose  of  enabling  any  other  person  to  commit,  any  of  the 
felonies  in  this  act  mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years  with  or  without 
whipping." 

A  similar  provision  is  contained  in  the  24  &  25  Vict.  c.  100,  s.  64. 

See  as  to  keeping  large  quantities  of  gunpowder  or  other  explosive  substances, 
post,  tit.  Nuisances. 

Proof  of  malice.']  As  to  malice  against  the  owner  of  the  property  being  unneces- 
sary, see  24  &  25  Vict.  c.  97,  s.  58  j  supra,  p.  264. 

Injuries  by  persons  in  possession  of  property  injured.']  As  to  this  see  24  &  25  Vict. 
c.  97,  s.  59 ;  supra,  p.  264. 

Form  of  indictment.]     See  24  &  25  Vict.  c.  97,  s.  60;  supra,  p.  264. 
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NUISANCE   TO  HIGHWAYS. 


Upon  prasecutions  for  nuisance  to  a  highway,  the  prosecutor  must  prove  :  1st, 
that  the  way  in  question  is  a  common  highway;  2d,  the  obstructing  of  it,  or  other 
nuisance. 


Proof  of  the  way  heing  a  highway.]  Every  way  which  is  common  to  the  puhlic 
is  a  highway.  Thus  a  bridge  may  be  a  common  highway.  2  Ld.  Raym.  1174.  So 
a  footway  :  Logan  v.  Burton,  5  B.  &  G.  513  ;  for  it  is  a  public  highway  for  foot 
passengers.  Allen  v.  Ormond,  8  East,  4.  So  a  public  bridle-way.  R.  v.  Inhab.  of 
Salop,  13  East,  95.  So  a  towing-path,  used  only  by  horses  employed  in  towing  ves- 
sels, is  a  highway  for  that  purpose.  Per  Bayley,  J.,  R.  v.  Severn  and  Wye  Railway 
Co  ,  2  B.  &  A.  648.  And  a  railway  made  under  the  authority  of  an  act  of  Parlia- 
ment, which  provides  that  the  public  shall  have  the  beneficial  enjoyment  of  it,  is  also 
a  highway  to  be  used  in  a  particular  manner.  R.  v.  Severn  and  Wye  Railway  Co.,  2 
B.  &  A.  646.  A  river  which  is  common  to  all  the  king's  subjects  has  been  fre- 
quently held  to  be  a  highway;  and  if  its  course  change,  the  highway  is  diverted  into 
the  new  channel.  1  Rol.  Ab.  890;  R.  v.  Hammond,  10  Mod.  382 ;  Hawk.  P.  C.  b. 
1,  c.  76,  s.  1. 

[*536]  It  must  appear  that  the  highway  was  a  way  common  to  all  the  *king's  sub- 
jects ;  for,  though  numerous  persons  may  be  entitled  to  use  it,  yet  if  it  be  not  com- 
mon to  all,  it  is  not  a  public  highway.  Thus  a  private  way,  set  out  by  commissioners 
under  an  inclosure  act,  for  the  use  of  the  inhabitants  of  nine  parishes,  and  directed 
to  be  repaired  by  them,  does  not  concern  the  public,  nor  is  it  of  a  public  nature,  but 
merely  concerns  the  individuals  who  have  a  right  to  use  it.  R.  v.  Richards,  8  T.  K. 
634.  In  general,  the  proof  of  any  particular  way  being  a  highway,  is  from  the  use 
of  it  by  the  public  as  such  for  such  a  number  of  years  as  to  afford  evidence  of  a  dedi- 
cation by  the  owner  of  the  soil  to  the  public.  •  The  particular  manner  in  which  it  has 
been  used,  says  Mr.  Starkie,  as  where  it  has  been  used  for  some  public  purpose,  as 
conveying  materials  for  the  repairs  of  other  highways  (R.  v.  Wandsworth,  1  B.  & 
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Aid.  63),  or  upon  any  occasion  likely  to  attract  notice,  is  very  material ;  for  such 
instances  of  user  would  naturally  awaken  the  jealousy  and  opposition  of  any  private 
owner,  who  was  interested  in  preventing  the  acquisition  of  any  right  by  the  public; 
and  consequently  acquiescence  affords  a  stronger  presumption  of  right,  than  that 
which  results  from  possession  and  user  in  ordinary  cases.  2  Stark.  Ev.  380,  2d  ed. 
A  road  may  be  dedicated  to  the  public  for  a  certain  time  only,  as  by  the  provisions 
of  an  act  of  Parliament,  and  upon  the  expiring  or  repeal  of  the  act,  its  character  as  a 
public  highway  will  cease.  E.  v.  Mellor,  1  B.  &  Ad.  32  :  20  E.  C.  L.  K.  With  ref- 
erence to  this  case,  however,  Patteson,  J.,  in  giving  judsment  in  R.  v.  Landsmere, 
15  Q.  B.  689  :  69  E.  C.  L.  R. ;  S.  C.  19  L.  J.  M.  C.  215,  said,  "At  the  trial  I  was 
pressed  with  R.  v.  Mellor,  but  I  cannot  help  thinking  that  the  court  decided  on  the 
old  doctrine  of  adoption  by  the  parish  through  which  the  road  passes,  which  has  been 
now  quite  abandoned."  In  R.  v.  Landsmere,  a  turnpike  road,  made  under  a  local 
act,  which  was  to  be  in  force  for  a  limited  time,  and  which  had  been  used  by  the 
public  both  during  that  time  and  after  its  expiration,  was  held  to  be  a  highway  which 
the  parish  was  bound  to  repair.  Where  commissioners  for  setting  out  roads  have 
exceeded  their  authority,  in  directing  that  certain  private  roads  which  they  set  out, 
shall  be  repaired  by  the  township,  if  the  public  use  such  roads,  it  is  a  question  for 
the  jury  whether  they  have  not  been  dedicated  to  the  public. (1)  R.  v.  Wright,  3  B. 
&  Ad.  681 :  23  E.  C.  L.  R.  In  the  same  case,  Lord  Tenterden  held,  that  when  a 
road  runs  through  a  space  of  fifty  or  sixty  feet,  between  inclosures  set  out  by  act  of 
Parliament,  it  is  to  be  presumed  that  the  whole  of  that  space  is  public,  though  it  may 
not  all  be  used  or  kept  in  repair  as  a  road.  Ace.  R.  v.  The  United  Kingdom  Electric 
Telegraph  Co.,  Norf  Spr.  Ass.  1862,  per  Martin,  B. 

Unless  there  be  some  one  who  was  capable  of  dedicating  thea-oad  to  the  public,  it 
seems  that  a  use  of  it  as  a  highway  by  them,  and  repairs  done  by  the  parish  under  a 
mistaken  idea  of  their  liability,  will  not  create  such  liability,  though  it  would  be 
otherwise  if  the  repairs  were  done  with  a  full  knowledge  of  the  facts,  and  with  an 
intention  of  taking  upon  themselves  the  burden.  R.  v.  Edmonton,  1  Moo.  &  R.  24. 
Trustees  in  whom  land  is  vested  for  public  purposes,  may  dedicate  the  surface  to  the 
use  of  the  public  as  a  highway,  provided  such  use  be  not  inconsistent  with  the  pur- 
poses for  which  the  land  is  vested  in  them.  R^  v.  Leake,  5  B.  &  Ad.  469  :  24  E.  C. 
L.  R. ;  2  Nev.  &  M.  583.  See  also  Grand  Surrey  Canal  v.  Hall,  ante,  p.  314;  and 
R.  V.  Eastmark,  11  Q.  B.  877  :  63  E.  C.  L.  R. 

In  determining  whether  or  not  a  way  has  been  dedicated  to  the  public,  the  proprie- 
tor's intention  must  be  considered.  If  it  appear  *only  that  he  has  suffered  [*537] 
a  continual  user,  that  may  prove  a  dedication ;  but  such  proof  may  be  rebutted  by 
evidence  of  acts  showing  that  he  contemplated  only  a  license  resumable  in  a  particu- 
lar event.  Thus  where  the  owner  of  land  agreed  with  an  iron  company,  and  with  the 
inhabitants  of  a  hamlet  repairing  its  own  roads,  that  a  way  over  his  land  in  such 
hamlet  should  be  open  to  carriages,  that  the  company  should  pay  him  5s.  a  year,  and 
find  cinder  to  repair  the  way,  and  that  the  inhabitants  of  the  hamlet  should  load  and 
lay  down  the  cinder,  and  the  way  was  thereupon  left  open  to  all  persons  passing  with 
carriages  for  nineteen  years,  at  the  end  of  which  time  a  dispute  arising,  the  passage 
was  interrupted,  and  the  interruption  acquiesced  in  for  five  years,  it  was  held  that  the 
evidence  showed  no  dedication,  but  a  license  only,  resumable  on  breach  of  the  agree- 

(1)  Ward  V.  Folly,  2  Southard,  582  ;  Galatian  v.  Gardiner,  7  Johns.  106  ;  Todd  v.  Rome.  2  Greenl. 
S5  ;  Georgetown  v.  Taylor,  2  Bay,  282  ;  State  v.  Wilkinson,  2  Verm.  480.  But  see  Hinckley  v. 
Hastings,  2  Pick.  162  ;' Commonwealth  t.  Low,  3  Id.  408;  Odiorne  v.  Wade,  5  Id.  421. 
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ment.  Barraclough  v.  Johnson,  8  A.  &  E.  99  :  35  E.  C.  L.  R. ;  and  see  R.  v.  Chor- 
ley,  12  Q.  B.  515  :  64  B.  C.  L.  R. 

Now,  by  the  highway  aet,  5  &  6  Wui.  4,  e.  50,  s.  23,  no  road  or  occupation  way, 
made  or  hereafter  to  be  made  by  any  individual  or  private  person,  body  politic  or 
corporate,  nor  any  roads  already  set  out,  or  to  be  hereafter  set  out  as  a  private  drift- 
way or  horsepath,  in  any  award  of  commissioners  under  an  inclosure  act,  shall  be 
deemed,  &c.,  a  highway  which  the  inhabitants  of  any  parish  shall  be  liable  to  repair, 
unless  the  person,  &c.,  proposing  to  dedicate  such  highway  to  the  use  of  the  public, 
shall  give  three  months'  notice  in  writing  to  the  surveyor  of  the  parish  of  his  inten- 
tion to  dedicate  such  highway,  describing  its  situation  and  extent,  and  shall  have 
made  the  same  in  a  substantial  manner,  and  of  the  width  required  by  the  act,  and 
to  the  satisfaction  of  the  said  surveyor,  and  of  any  two  justices,  &e.,  who,  on  receiving 
notice  from  such  person,  &e.,  are  to  view  the  same,  and  to  certify  that  such  highway 
has  been  made  in  a  substantial  manner,  &c.,  which  certificate  shall  be  enrolled  at  the 
next  quarter  sessions,  then  and  in  such  case,  after  the  said  highway  shall  have  been 
used  by  the  public,  and  duly  repaired  by  the  said  person,  &c.,  for  twelve  calendar 
months,  such  highway  shall  forever  thereafter  be  kept  in  repair  by  the  parish  in 
which  it  is  situate :  provided  that  on  receipt  of  such  notice  as  aforesaid,  the  surveyor 
shall  call  a  vestry  meeting,  and  if  such  vestry  shall  deem  such  highway  not  to  be  of 
suflScient  utility  to  justify  its  being  kept  in  repair  at  the  expense  of  the  said  parish, 
any  one  justice  of  the  peace,  on  the  application  of  the  said  surveyor,  shall  summon 
the  party  proposing  to  make  the  new  highway,  to  appear  before  the  justices  at  the 
next  special  sessions  for  the  highways,  and  the  question  as  to  the  utility  of  such  high- 
way shall  be  determined  at  the  discretion  of  such  justices.  This  section  is  not  retro- 
spective in  respect  of  roads  completely  public  by  dedication  at  the  passing  of  the  act, 
but  applies  to  roads  then  made  and  in  progress  of  dedication.  R.  v.  Westmark,  2 
Moo.  &  R.  305. 

Formerly,  according  to  the  opinions  of  some  persons,  a  way  was  only  a  highway 
when  it  led  directly  from  a  market  town,  or  from  town  to  town.  Hawk.  P.  C.  b.  1,  c. 
76,  s.  1.  It  is  said  by  Lord  Hale,  that  if  a  way  lead  to  a  market,  and  is  a  way  for 
all  travellers,  and  communicates  with  a  great  road,  it  is  a  highway;  but  if  it  lead  only 
to  a  church,  dr  to  a  private  house,  or  to  a  village,  then  it  is  a  private  way ;  but  it  is  a 
matter  of  fact,  and  much  depends  upon  common  reputation.  R.  v.  Austin,  1  Vent. 
189.  But  it  was  long  since  held  to  be  sufficient  if  the  way  in  question  communicates 
at  its  termini  with  other  highways.  Thus  on  an  indictment  for  obstructing  a  passage, 
[*538]  which  led  from  one  part  of  a  street,  by  a  circuitous  route,  *to  another  part  of 
the  same  street,  and  which  had  been  opened  to  the  public  as  far  back  as  could  be  re- 
membered, Lord  Ellenborough  held  this  to  be  a  highway ;  though  it  was  not  in  general 
of  use  to  those  walking  up  and  down  the  street,  but  was  only  of  convenience  when 
the  street  was  blocked  up  with  a  crowd.  R.  v.  Lloyd,  1  Camp.  260.  Whether  a 
street  which  is  not  a  thorouyh/nre  can  be  deemed  a  highway,  has  been  the  subject  of 
considerable  discussion.  In  the  ease  last  cited,  Lord  Ellenborough  said,  "I  think 
that,  if  places  are  lighted  by  public  bodies,  this  is  strong  evidence  of  the  public 
having  a  right  of  way  over  them ;  and  to  say  that  this  right  cannot  exist,  because  a 
particular  place  does  not  lead  conveniently  from  one  street  to  another,  would  go  to 
extinguish  all  highways  where  (as  in  Queen's  Square)  there  is  no  thoroughfare."  The 
same  doctrine  was  recognized  by  Lord  Kenyon,  in  the  case  of  The  Rugby  Charity  v. 
Merryweather,  11  East,  375  (n),  where  he  says,  "  As  to  this  not  being  a  thoroughfare, 
that  can  make  no  difference.  If  it  were  otherwise,  in  such  a  great  town  as  this,  it 
would  be  a  trap  to  make  persons  trespassers."     The  opinions  of  Lord  Kenyon  anil 
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Lord  Eilenborough  on  this  point  have,  however,  been  questioned.  In  Woodyer  v. 
Hadden,  5  Taunt.  125:  1  E.  C.  L.  R.,  the  co.urt  expressed  their  dissatisfaction  with 
the  dictum  of  Lord  Kenyon  in  the  Rugby  Case ;  and  in  Wood  v.  Veal,  5  B.  &  A. 
454:  7  E.  C.  L.  R.,  Abbott,  C.  J.,  did  the  same. 

There  is  now,  however,  no  doubt  that  a  way  may  be  a  highway,  though  it  be  what 
is  commonly  called  a  cul-de-sac.  Bateman  v.  Bluck,  21  L.  J.  Q.  B.  406;  Campbejl 
v.  Lang,  1  Macq.  H.  L.  Ca.  451 ;  Young  v.  Cuthbortson,  Id.  455. 

Where  justices  in  petty  session  have  made  an  order  for  stopping  a  highway,  under 
a  local  act  giving  a  power  of  appeal,  and  the  time  for  appeal  has  elapsed,  it  cannot  be 
contended,  on  an  indictment  for  obstructing  such  way,  that  the  order  was  bad,  because 
the  justices  were  not  properly  summoned  to  the  petty  session.  But  an  order  made 
under  the  55  Geo.  3,  c.  68,  s.  2,  which  enacts,  "  that  where  it  shall  appear  upon  the 
view  of  any  two  or  more  justices"  that  a  highway  is  unnecessary,  the  same  may  be 
stopped  by  order  of  such  justices;  the  order  is  not  valid  if  it  state  only  that  the  justices 
having  viewed  the  public  roads,  &c.,  within  the  parish,  &c.  (in  which  the  road  lies),. 
and  being  satisfied  that  certain  roads  are  unnecessary,,  do  order  the  same  to  be  stopped 
up;  and  the  objection  may  be  taken  at  the  trial  of  such  indictment.  R.  v.  Marquis  of 
Downshire,  4  A.  &  E.  698 :  31  E.  C.  L.  R.  And  see  further  as  to  stopping  high- 
ways, R.  V.  Cambridgeshire,  Id.  111. 

By  an  act  for  inclosing  lands  in  several  parishes  and  townships,  it  was  directed  that 
the  allotments  to  be  made  in  respect  of  certain  messuages,  &c.,  should  be  deemed 
part  and  parcel  of  the  townships  respectively  in  which  the  messuages,  &o.,  were  situ- 
ate. And  the  commissioners  under  the  act  were  directed  in  their  award  to  make  such 
orders  as  they  should  think  necessary  and  proper  concerning  all  public  roads,  "  and  in 
what  townships  and  parish  the  same  are  respectively  situate,"  and  by  whom  they 
ought  to  be  repaired.  The  commissioners  by  their  award  directed  that  there  should 
be  certain  roads.  One  of  these,  called  the  Sandtoft  Road,  passed  between  two  allot- 
ments. The  road  was  ancient.  The  part  of  the  common  over  which  it  ran  before 
the  award,  was  in  the  township  of  H.,  and  the  road  was  still  in  that  township,  unless 
its  situation  was  changed  by  the  local  act  and  the  award.  The  new  allotments  on 
each  side  *were  declared  by  the  award  to  be  in  other  townships  than  H.  The  [*539] 
award  did  not  say  in  what  townships  the  road  was  situate,  nor  by  whom  it  was  repair- 
able. It  was  held,  that  the  act,  by  changing  the  local  situation  of  the  allotments,  did 
not,  as  a  consequence,  change  that  of  the  adjoining  portions  of  roads,  and,  therefore, 
that  the  road  in  question  continued  to  be  in  H.  It  was  also  held  by  Lord  Denman, 
C.  J.,  that  where  the  herbage  of  a  road  becomes  vested  by  the  general  inclosure  act 
(41  Geo.  3,  c.  109,  s.  11)  in  the  proprietors  of  allotments  on  each  side,  no  presump- 
tion arises  that  the  soil  itself  belongs  to  such  proprietors.  R.  v.  Hatfield,  4  A.  &  E. 
156. 

By  the  highway  act,  5  &  6  Wm.  4,  c.  50,  ss.  88,  89,  persons  aggrieved  by  the 
decision  of  the  justices  in  stopping  or  diverting  highways,  may  appeal  to  the  sessions, 
where  a  jury  is  to  determine  whether  the  highways  stopped,  &c.,  are  unnecessary,  or 
more  commodious,  &c. 

By  sect.  92,  where  a  highway  is  turned  or  diverted,  the  parish,  or  other  party  lia- 
ble to  repair  the  old  highway,  shall  repair  the  new  highway,  without  any  reference 
whatever  to  its  parochial  locality. 

Where  on  an  indictment  for  obstructing  a  highway,  a  principal  question  was, 
whether  the  way  was  public  or  private,  and  evidence  was  offered  that  a  person  since 
deceased  had  planted  a  willow  on  a  spot  adjoining  the  road,  on  ground  of  which  he 
was  tenant,  saying  at  the  same  time,  that  he  planted  it  to  show  where  the  boundary 
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of  the  road  was  when  he  was  a  boy;  it  was  held  that  such  declaration  was  not  evi- 
dence, either  as  showing  reputation,  as  a  statement  aceompanying  an  act,  or  as  the 
admission  of  an  occupier  against  his  own  interest.  R.  v.  Bliss,  7  A.  &  E.  550:  84 
E.  C.  L.  R. 

But  on  an  indictment  against  a  township  for  non-repair  of  a  road,  an  indictment 
against  an  adjoining  township  for  non-repair  of  a  portion  of  highway  in  continuation 
o'f  the  road  in  question,  either  submitted  to,  or  prosecuted  to  conviction,  is  admissi- 
ble as  evidence  to  prove  the  road  in  question  to  be  a  highway.  R.  v.  Brightside 
Bierlow,  13  Q.  B.  933 :  66  E.  C.  L.  R.;  S.  C.  19  L.  J.  M.  C.  50. 

Proof  of  the  highway  as  set  forth.]  The  highway  in  question  must  be  proved  as 
set  forth  in  the  indictment;  but  if  the  description  be  too  general  and  indefinite',  ad- 
vantage must  be  taken  of  that  defect  by  plea  in  abatement,  and  not  under  the  general 
issue.  R.  v.  Hammersmith,  1  Stark.  N.  P.  0.  357  :  2  E.  C.  L.  R. ;  and  see  R.  v. 
,  Waverton,  2  Den.  C.  C.  R  340;  S.  C.  21  L.  J.  M.  C.  7.  But  an  indictment  de- 
scribing a  way  as  from  A.  towards  and  unto  B.  is  satisfied  by  proof  of  a  public  way 
leading  from  A.  to  B.,  thousrh  it  turns  backward  between  A.  and  B.  at  an  acute 
angle,  and  though  the  part  from  A.  to  the  angle  be  an  immemorial  way,  and  the  part 
from  the  angle  to  B.  be  recently  dedicated.  B.  was  a  church  :  the  path  from  A., 
after  passing  the  point  at  which  the  obstruction  took  place,  reached  the  churchyard, 
but  not  the  church,  before  reaching  the  angle;  it  was  held  by  Lord  Denman,  C.  J., 
and  semble,  per  Coleridge,  J.,  that  this  proof  would  not  have  supported  an  indict- 
ment describing  the  whole  as  an  immemorial  way.  R.  v.  Marchioness  of  Downshire, 
4  A.  &E.  232:  31  E.  C.  L.'R. 

An  indictment  for  obstructing  a  highway  (by  placing  a  gate  across  it),  stated  the 
way  to  be  "  from  the  town  of  C."  to  a  place  called  H.,  and  charged  the  obstruc- 
tion to  be  "  between  the  town  of  C."  and  H.  By  a  local  paving  act,  the  limits  of 
[*540]  the  town  of  C.  were  defined,  and  *the  locus  in  quo  was  within  these  limits, 
and  the  prosecutors  relied  on  the  local  turnpike  acts,  which  prohibited  the  erection 
of  gates  within  the  town.  It  was  held  by  Patteson,  J.,  that  there  was  a  variance, 
and  the  indictment  could  not  be  sustained,  as  the  terms  "from"  and  "between" 
excluded  the  town  ;  and  according  to  the  limits  defined  by  the  local  paving  act,  on 
which  the  prosecutors  relied  as  bringing  the  obstruction  vfithin  the  other  local  acts, 
the  obstruction  was  shown  to  be  in  the  town.  R.  v.  Eisher,  8  C.  &  P.  612  :  84  B. 
C.  L.  R.  So  where  it  appeared  on  a  similar  indictment  which  described  the  high- 
way as  "leading  from  the  township  of  D.  in,  &c.,  unto  the  town  of  C,"  that  the 
gate  was  put  up  in  the  township  of  D. ;  Coleridge,  J.,  held,  that  the  defendant  must 
be  acquitted,  as  the  words  "from"  and  "unto"  excluded  the  termini.  R.  v.  Botfield, 
Carr.  &  M.  151  :  41  E.  C  L.  R.;  see  also  R.  v.  Steventon,  1  C.  &  K.  55 :  47  B.  C. 
L.  R.  Where  the  way  was  stated  to  be  "for  all  the  liege  subjects,  &c.,  to  go,  &c., 
with  their  horses,  coaches,  carts,  and  carriages,"  and  the  evidence  was  that  carts  of  a 
particular  description,  and  loaded  in  a  particular  manner,  could  not  pass  along  the 
way,  it  was  held  to  be  no  variance.  R.  v.  Lyon,  Ry.  &  Moo.  N.  P.  C.  151 :  21  B.  C. 
L.  R.  Where  the  way  is  stated  to  be  a  pack  and  prime  way,  and  appears  to  be  a 
carriage-way,  the  variance  is  fatal.  R.  v.  Inhab.  of  St.  Weonard's,  6  C.  &  P  582: 
25  B.  C.  L.  R.  But  where  the  indictment  alleged  an  immemorial  way,  and  the  evi- 
dence proved  that  the  way  had  been  made  within  legal  memory,  the  variance  was  held 
to  be  immaterial.  Reg.  v.  Norweston,  16  Q.  B.  109  :  71  E.  C.  L.  R. ;  S.  C.  20  L.  J. 
M.  C.  46;  and  now  see  14  &  15  Vict.  c.  100,  s.  1,  as  to  the  power  of  amendment 
in  cases  of  variance  between  the  indictment  and  thq  proof 
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Proof  of  the  highway  as  set  forth — with  regard  to  the  termini^  Although  it  is 
unnecessary  to  state  the  termini  of  the  highway,  yet  if  stated  they  should  be  proved 
as  laid.  K.  v.  Upton-on-Severn,  6  C.  &  P.  133 :  25  E.  C.  L.  R.  See  also  R.  v. 
Norweston,  supra. 

Proof  of  changing."]  An  ancient  highway  cannot  be  changed  without  the  king's 
license  first  obtained,  upon  a  writ  of  ad  quod  damnum  and  inquisition  thereon  found, 
that  such  a  change  will  not  be  prejudicial  to  the  public  ;  but  it  is  said  that  the  in- 
habitants are  not  bound  to  watch  such  new  way,  or  to  make  amends  for  a  robbery 
committed  therein,  or  to  repair  it.  1  Hawk.  P.  C.  b.  1,  c.  76,  s.  3.  A  private  act 
of  Parliament  for  inclosing  lands,  and  vesting  a  power  in  commissioners  to  set  out  a 
new  road,  is  equally  strong,  as  to  these  consequences,  with  the  writ  of  ad  quod  dam- 
num. 1  Burr.  465.  An  owner  of  land  over  which  there  is  an  open  road,  may  inclose 
it  of  his  own  authority;  but  he  is  bound  to  leave  sufficient  space  and  room  for  the 
road,  and  he  is  obliged  to  repair  it  till  he  throws  up  the  inclosure.  Ibid. 

The  power  of  widening  and  changing  highways  was  given  to  justipes  of  the  peace 
by  the  13  Geo.  3,  e.  78,  and  55  Geo.  3,  c.  68,  and  is  continued  to  them,  under  cer- 
tain modifications,  by  the  recent  highway  act,  5  &  6  Wm.  4,  c.  50. 

A  statute  giving  authority  to  make  a  new  course  for  a  navigable  river,  along  which 
there  is  a  towing-path,  will  not  take  away  the  right  of  the  public  to  use  that  path, 
without  express  words  for  that  purpose.  R.  v.  Tippett,  1  Russ.  by  Grea.  347. 

Proof  of  the  nuisance — what  acts  amount  to.]  There  is  no  doubt  *but  [*541] 
that  all  injuries  whatever  to  any  highway,  as  by  digging  a  ditch  or  making  a  hedge 
across  it,  or  laying  logs  of  timber  on  it,  or  doing  any  act  which  will  render  it  less 
commodious  to  the  public,  are  nuisances  at  common  law;  and  it  is  no  excuse  that 
the  logs  are  only  laid  here  and  there,  so  that  people  may  have  a  passage  by  winding 
and  turning  through  them.  Hawk.  P.  0.  b.  1,  c.  76,  ss.  144,  145.  So  erecting  a 
gate  across  a  highway  is  a  nuisance;  for  it  not  only  interrupts  the  public  in  their 
free  and  open  passage,  but  it  may  in  time  become  evidence  in  favor  of  the  owner  of  [ 
the  soil.  Id.  c.  75,  s.  9.  It  is  also  a  nuisance  to  suffer  the  ditches  adjoining  a  high-  (* 
way  to  be  foul,  by  reason  of  which  the  way  is  impaired ;  or  to  suffer  the  boughs  of  \ 
trees  growing  near  the  highway  to  hang  over  the  road  in  such  a  manner  as  to  incom- 
mode the  passage.  Id.  c.  76,  s.  147;  and  see  5  &  6  Wm.  4,  c.  50.  There  can 
be  no  doubt,  that  every  contracting  or  narrowing  of  a  public  highway  is  a  nuisance  : 
it  is  frequently,  however,  difficult  to  determine  how  far  in  breadth  a  highway  extends, 
as  where  it  runs  across  a  common,  or  where  there  is  a  hedge  only  on  one  side  of  the 
way,  or  where,  though  there  are  hedges  on  both  sides,  the  space  between  them  is 
much  larger  than  what  is  necessary  for  the  use  of  the  public ;  in  these  cases  it  would 
be  for  a  jury  to  determine  how  far  the  road  extended.  It  seems  that  in  ordinary 
cases,  where  a  road  runs  between  fences,  not  only  the  part  which  is  maintained  as 
solid  road,  but  the  whole  space  between  the  fences  is  to  be  considered  as  highway. 
1  Euss.  by  Grea.  350;  Brownlow  v.  Tomlinson,  1  M.  &  Gr.  484:  39  E.  C.  L.  R.; 
R.  V.  Wright,  3  B.  &  Ad.  681 :  23  E.  C.  L.  R. ;  R.  v.  Birmingham  Railway,  1 
Railw.  C.  317;  R.  v.  The  United  Kingdom  Electric  Telegraph  Co.,  Norf  Spr. 
Ass.  1862,  per  Martin,  B.  Where  a  wagoner  occupied  one  side  of  a  public  street 
in  a  city,  before  his  warehouses,  in  loading  and  unloading  his  wagons,  for  several 
hours  at  a  time,  by  night  and  by  day,  having  one  wagon  at  least  usually  standing 
before  his  warehouses,  so  that  no  wagon  could  pass  on  that  side  of  the  street;  this  was 
held  to  be  a  nuisance,  although  there  was  room  for  two  carriages  to  pass  on  the  oppo- 
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site  side.  R.  v.  Russell,  6  East,  427.  So  keeping  coaches  at  a  stand  in  a  street, 
plying  for  passengers,  is  a  nuisance.  R.  v.  Cross,  3  Camp.  226.  So  exhibiting  effi- 
gies at  a  window,  and  thereby  attracting  a  crowd.  R.  v.  Carlisle,  6  C.  &  P.  637  :  25 
E.  C.  L.  R.  Ploughing  up  a  footpath  is  a  nuisance  :  R.  v.  Griesley,  1  Vent.  4; 
Wellbeloved  on  Highways,  443  ;  both  on  the  ground  of  inconvenience  to  the  public, 
and  of  injuring  the  evidence  of  their  title.  Where  at  the  trial  it  appeared,  that  the 
defendants  were  a  company,  established  by  deed,  for  the  purpose  of  lighting  the 
streets  of  a  town  with  gas,  and  had  obtained  a  certificate  of  complete  registration 
under  the  7  &  8  Vict.  c.  110;  that  they  had  opened  a  trench  in  one  of  the  streets 
for  the  purpose  of  laying  down  their  mains  along  the  middle  of  the  street;  that  they 
had  obtained  the  permission  of  the  highway  board  as  well  as  of  the  commissioners 
for  lighting  the  town  appointed  under  a  local  act  for  so  doing;  and  it  was  admitted 
that  they  had  used  reasonable  despatch  in  laying  down  the  pipes  and  restoring  the 
road,  but  during  the  execution  of  the  works  the  street  was  impassable  :  it  was  held, 
that  inasmuch  as  the  acts  of  the  defendants  were  in  no  respect  done  in  the  necessary 
or  proper  use  of  the  highway,  they  were  guilty  of  a  nuisance  in  obstructing  the  use 
of  it.  Ellis  V.  Sheffield  Gas  Consumers'  Company,  2  E.  &  R.  767;  S.  C.  18  Jur. 
146.  The  question  was  again  much  considered  in  R.  v.  Longton  Gas  Company,  29 
[*542]  L.  J.  M.  C.  *118,  and  a  similar  decision  was  come  to.  See  also  R.  v.  Train, 
Q  B.,  E.  T.,  1862,  ace. 

The  obstruction  of  a  navigable  river  is  likewise  a  public  nuisance,  as  by  diverting 
part  of  the  water,  whereby  the  current  is  weakened,  and  made  unable  to  carry  ves- 
sels of  the  same  burden  as  before.  Hawk.  P.  C.  b.  1,  c.  75,  s.  11.  The  building  of 
a  bridge  partly  in  the  bed  of  a  navigable  river,  will  be  a  nuisance,  if  it  obstruct  the 
navigation,  but  not  otherwise.  R.  v.  Betts,  16  Q.  B.  1022  :  71  E.  C.  L.  R. ;  see  also 
York  &  North  Midland  Railway  Comp.  v.  Reg.  (in  error),  7  Railw.  Cas.  459.  In 
R.  V.  Russell,  2  El.  &  Bl.  942 :  75  E.  C.  L.  R. ;  S.  C.  23  L.  J.  173,  the  jury  found 
that  the  obstruction,  "although  a  nuisance,  was  not  sufficiently  so  as  to  render  the 
defendant  criminally  liable,"  upon  which  the  judge  directed  a  verdict  of  acquittal, 
and  the  Court  of  Queen's  Bench  held,  that  the  jury  must  be  understood  as  finding 
that  the  obstruction  in  question  was  so  insignificant  as  not  to  constitute  a  nuisance, 
and  refused  to  disturb  the  verdict.  But  if  a  vessel  sink  by  accident  in  a  navigable 
river,  the  owner  is  -not  indictable  as  for  a  nuisance  in  not  removing  it.  R.  v.  Watt,  3 
Esp.  675.  And  where  a  staith  was  erected  stretching  into  the  river  Tyne,  and  used 
in  shipping  coals,  whereby  the  public  had  a  bettor  and  cheaper  supply  of  that  article, 
it  was  held  to  be  no  nuisance  ;  diss.  Lord  Tenterden,  R.  v.  Russell,  6  B.  &  C.  566: 
13  E.  0.  L.  R.;  9  D.  &  R.  566;  but  see  R.  v.  Ward,  post.  In  R.  v.  Russell,  it  was 
said  by  Mr.  Justice  Bayley,  in  his  summing  up  to  the  jury,  that  where  a  great  public 
benefit  accrues  from  that  which  occasions  the  abridgment  of  the  right  of  passage,  that 
abridgment  is  not  a  nuisance,  but  proper  and  beneficial ;  and  he  directed  the  jury  to 
find  a  verdict  for  the  defendants,  if  they  thought  the  abridgment  of  the  right  of  pas- 
sage was  for  a  public  purpose,  and  produced  a  public  benefit,  and  if  it  was  in  a  reason- 
able situation,  and  if  a  reasonable  space  was  left  for  the  passage  of  vessels  navigating 
the  river  Tyne.  On  a  motion  for  a  new  trial,  the  Court  of  King's  Bench,  with  the 
exceptio;!  of  Lord  Tenterden,  held  this  direction  right.  Lord  Tenterden  said,  "Ad- 
mitting there  was  some  public  benefit  both  from  the  price  and  condition  of  the  coals, 
still  I  must  own  that  I  do  not  think  those  points  could  be  properly  taken  into  consid- 
eration in  the  question  raised  by  this  indictment.  That  question  I  take  properly  to 
have  been,  whether  the  navigation  and  passage  of  the  vessels  on  the  public  navigable 
river  was  injured  by  these  erections."     Where  the  lessee  of  the  corporation  of  Lpn- 
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don,  the  conservators  of  the  river  Thames  erected  a  wharf  between  high  and  low 
water  mark,  extending  for  a  considerable  space  along  the  river,  wpon  an  indictment 
for  a  nuisance,  it  was  contended,  that  as  claiming  under  the  corporation  the  party  had 
a  right  to  make  the  wharf.  But  Abbott,  C.  J.,  said,  "  Will  you  contend  that  you 
have  a  right  to  narrow  the  river  Thames,  so  long  as  you  have  space  sufficient  for  the 
purposes  of  navigation  ?"  The  argument  that  the  wharf  was  a  public  benefit,  was 
then  advanced ;  but  the  Chief  Justice  said,  "  Much  evidence  has  been  adduced  on 
the  part  of  the  defendant  for  the  purpose  of  showing  that  the  alteration  aifords  greater 
facility  and  convenience  for  loading  and  unloading;  but  the  question  is,  not  whether 
any  private  advantage  had  resulted  from  the  alterations  to  any  particular  individual, 
but  whether  the  convenience  of  the  public  at  large,  or  of  that  portion  of  it  which  is 
interested  in  the  navigation  of  the  river  Thames,  has  been  affected  or  diminished 
by  this  alteration."(l)  R.  v.  Lord  Grosvenor,  2  Stark.  51 1 :  3  E.  0.  L.  R.  But  R. 
V.  Russell  has  been  overruled  *by  later  decisions.  On  an  indictment  for  a  [*543] 
nuisance  in  a  navigable  river  and  common  king's  highway,  called  the  harbor  of  C, 
by  erecting  an  embankment  in  the  water-way,  the  jury  found  that  the  embankment 
was  a  nuisance,  but  was  counterbalanced  by  the  public  benefit  arising  from  the  alter- 
ation. It  was  held  by  the  Court  of  King's  Bench,  that  this  finding  amounted  to  a 
verdict  of  guilty,  and  that  it  is  no  defence  to  such  an  indictment  that,  although  the 
work  be,  in  some  degree,  a  hindrance  to  navigation,  it  is  advantageous,  in  a  greater 
degree,  to  other  uses  of  the  port.  R.  v.  Ward,  4  A.  &  E.  384 :  31  E.  G.  L.  R. ;  and 
see  R.  V.  Morris,  1  B.  &  Ad.  441 :  20  E.  C.  L.  R. ;  and  R.  v.  Randall,  Car.  &  M. 
496 :  41  E.  C.  L.  R.  Where,  on  the  trial  of  an  indictment  for  a  nuisance  by  erect- 
ing and  continuing  piles  and  planking  in  a  harbor,  and  thereby  obstructing  it  and 
rendering  it  insecure,  a  special  verdict  was  found,  that  by  the  defendant's  works  the 
harbor  was  in  some  extreme  cases  rendered  less  secure,  it  was  held,  that  the  defend- 
ant was  not  responsible  criminally  for  consequences  so  slight,  uncertain,  and  rare,  and 
that  a  verdict  of  not  guilty  must  be  entered.  R.  v.  Tindall,  6  A.  &  E.  143 :  33  E. 
C.  L.  R.  Where  the  crown  has  no  right  to  obstruct  the  whole  passage  of  a  navigable 
river,  it  has  no  right  to  erect  a  weir  to  obstruct  a  part,  except  subject  to  the  rights  of 
the  public,  and  therefore  the  weir  would  become  illegal  if  those  rights  are  interfered 
with.  R.  V.  Wilcock,  8  A.  &  E.  314 :  35  E.  C.  L.  R. ;  see  R.  v.  The  United  King- 
dom Electric  Telegraph  Co.,  and  R.  v.  Train,  supra. 

Proof  of  the  nuisance — authorized  hy  an  act  of  Parliament.']  By  an  act  reciting 
that  a  railway  between  certain  points  would  be  of  great  public  utility,  and  would  ma- 
terially assist  the  agricultural  interest  and  the  general  traffic  of  the  country,  power 
was  given  to  a  company  to  make  such  railway  according  to  a  plan  deposited  with  the 
clerk  of  the  peace,  from  which  they  were  not  to  deviate  more  than  one  hundred 
yards.  By  a  subsequent  act,  the  company  of  persons  authorized  by  them  were  em- 
powered to  use  locomotive  engines  upon  the  railway.  The  railway  was  made  parallel 
and  adjacent  to  an  ancient  highway,  and  in  some  cases  came  within  five  yards  of  it. 
It  did  not  appear  whether  or  not  the  line  could  have  been  made  in  those  instances  to 
pass  at  a  greater  distance.  The  locomotive  engines  on  the  railway  frightened  the 
horses  of  persons  using  the  highway  as  a  carriage-road.  On  an  indictment,  against 
the  company  for  a  nuisance,  it  was  held,  that  this  interference  with  the  rights  of  the 
public  must  be  taken  to  have  been  contemplated  and  sanctioned  by  the  legislature, 
since  the  words  of  the  statute  authorizing  the  use  of  the  engines  were  unqualified ; 

(1)  Resp.  t.  Caldwell,  1  Dall.  150;  Angell  on  Tide  Waters,  u,  8;  Commonwealth  v.  Wright,  3 
American  Jurist,  185. 
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and  the  public  benefit  derived  from  the  railway,  whether  it  would  have  excused  the 
alleged  nuisance  at  common  law  or  not  (see  R.  v.  Ward,  supra),  showed  at  least  that 
there  was  nothing;  unreasonable  in  a  clause  of  an  act  of  Parliament  giving  such  un- 
qualified authority.  R.  v.  Pease,  4  B.  &  Ad.  30  :  24  E.  C.  L.  R. 

But  where  a  railway  company  is  authorized  by  act  of  Parliament  to  obstruct 
public  or  private  roads  only  on  condition  which  they  have  not  performed,  it  may  be 
indicted  for  a  nuisance  on  the  old  highway.  R.  v.  Scott,  3  Q.  B.  543  :  43  E.  C.  L. 
R. ;  and  see  R.  v.  Rigby,  14  Q.  B.  687  :  68  B.  C.  L.  R. 

Proof  of  the  nuisnnce — whether  jusHJinhle  from  necessity.']  It  not  unfrequently 
becomes  a  question  whether  the  obstruction  complained  of  is  justifiable  by  reason  of 
the  necessity  of  the  case,  as  when  it  occurs  in  the  usual  and  necessary  cour,se  of  the 
[*544]  party's  *lawful  business.  The  defendant,  a  timber  merchant,  occupied  a 
small  timber-yard  close  to  the  street;  and,  from  the  smallness  of  his  premises,  he  was 
obliged  to  deposit  the  long  pieces  of  timber  in  the  street,  and  to  have  them  sawed  up 
there,  before  they  could  be  carried  into  the  yard.  It  was  argued  that  this  was  neces- 
sary for  his  trade,  and  that  it  occasioned  no  more  inconvenience  than  draymen  letting 
down  hogsheads  of  beer  into  the  cellar  of  a  publican.  But  Lord  Ellenborough  said, 
"  If  an  unreasonable  time  is  occupied  in  the  operation  of  delivering  beer  from  a 
brewer's  dray  into  the  cellar  of  a  publican,  this  is  certainly  a  nuisance.  A  cart  or 
wagon  may  be  unloaded  at  a  gateway,  but  this  must  be  done  with  promptness.  So  as 
„  to  the  repairing  of  a  house:  the  public  must  submit  to  the  inconvenience  occasioned 
necessarily  in  repairing  the  house;  but  if  this  inconvenience  be  prolonged  for  an  un- 
reasonable time,  the  public  have  a  right  to  complain,  and  the  party  may  be  indicted 
for  a  nuisance.  The  defendant  is  not  to  eke  out  the  inconvenience  of  his  own  prem- 
ises, by  taking  the  public  highway  into  his  timber-yard ;  and  if  the  street  be  narrow, 
he  must  remove  to  a  more  commodious  situation  for  carrying  on  his  business."  II.  v. 
Jones,  3  Campb.  230.  So,  although  a  person  who  is  rebuilding  a  hou.se  is  justified 
in  erecting  a  hoard  in  the  street,  which  serves  as  a  protection  to  the  public,  yet,  if  it 
encroach  unneces,sarily  upon  the  highway,  it  is  a  nuisance.(l)  See  Bush  v.  Stein- 
mann,  1  Bos.  &  Pul.  407;  R.  v.  Russell,  6  East,  427,  ante,  p.  542.  See  this  point 
discussed  in  R.  v.  Longton  Gas  Co.,  29  L.  J.  M.  C.  118. 

Judgment  and  sentence.^  Where  a  defendant  indicted  for  a  nuisance  to  a  navi- 
gable river  allowed  judgment  to  go  by  default,  and  was  under  no  recognizances  to  ap- 
pear in  the  Court  of  Queen's  Bench  for  judgment,  the  court  would  not,  in  his 
absence,  give  judgment  that  the  nuisance  should  be  abated,  although  notice  had 
been  left  afhis  residence  of  the  intention  of  the  crown  to  pray  for  judgment,  the 
proper  course  being  to  sue  out  a  writ  of  capias,  and  proceed  to  outlawry.  R.  v.  Chi- 
chester, 2  Den.  G.  C.  R.  458. 

Abatement  of  nuisances.']  As  to  the  abatement  of  nuisances,  see  11  &  12  Vict. 
c.  123,  and  12  &  13  Vict.  c.  111. 

NOT   REPAIRING   HIGHWAYS. 

Upon  an  indictment  for  not  repairing  a  highway,  to  which  the  general  issue  is 
pleaded,  the  prosecutor  must  prove :  1st,  that  the  way  in  question  is  a  public  high- 
way (vide  ante,  p.  535  etseq.),  and  that  it  agrees  with  the  description  of  the  way 

(1)  The  Commonwealth  v.  Paaamore,  1  Serg.  &  Rawle,  217. 
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in  the  indictment  (ante,  p  539) ;  2dly,  that  it  is  within  the  parish  or  other  district 
charged ;  3dly,  that  it  is  out  of  repair;  and  4thly,  where  the  charge  is  not  upon  the 
parish,  but  against  common  right,  as  upon  an  individual  ratioue  t&nurai,  the  liability 
of  the  party  to  make  the  repairs. 

Proof  of  liahility  to  repair — parish.']  Parishes  of  common  right  are  bound  to 
repair  their  highways,  and  by  prescription  one  parish  may  be  bound  to  repair  the  way 
in  another  parish.  Per  Holt,  C.  J.,  E.  v.  Ragley,  12  51od.  409;  Hawk.  P.  C.  b.  1, 
c.  76;  R.  V.  Midville,  4  Q.  B.  240:  45  B.  C.  L.  R.  No  agreement  with  any  person 
whatever  can  take  off  this  charge.  1  Ventr.  90.  The  parish  generally,  and  not 
*the  overseers,  are  liable ;  and  an  indictment  against  the  latter  was  quashed.  [*545] 
R.  v.  Dixon,  12  Mod.  198.  If  particular  persons  are  made  liable  by  statute  to  re- 
pair, and  become  insolvent,  the  parish  again  becomes  liable.  1  Ld.  Raym.  725.  And 
where  a  township,  which  has  been  accustomed  to  repair  its  own  ways,  is  exempted  by 
act  of  Parliament  from  the  repair  of  a  certain  road,  the  liability  reverts  to  the  parish. 
R.  v.  Sheffield,  2  T.  R.  106.  The  parish  will  remain  liable,  though  the  duty  of  re- 
pairing may  likewise  be  imposed  upon  others.  Thus,  where  a  statute  enacted  that 
the  paving  of  a  particular  street  should  be  under  the  care  of  commissioners,  and  pro- 
vided a  fund  to  be  applied  to  that  purpose,  and  another  statute,  which  was  passed  for 
paving  the  streets  of  the  parish,  contained  a  clause  that  it  should  not  extend  to  the 
particular  street,  it  was  held,  that  the  inhabitants  of  the  parish  were  not  exempted 
from  their  common  law  liability  to  keep  the  street  in  repair,  and  that  the  parish  was 
under  the  obligation,  in  the  first  instance,  of  seeing  that  the  street  was  properly  re- 
paired, and  might  seek  a  remedy  over  against  the  commissioners.  R.  v.  St.  George's, 
Hanover  Square,  3  Campb.  222.  By  a  navigation  act,  the  proprietors  of  the  naviga- 
tion were  required  to  keep  a  road  in  repair,  and  were  declared  to  be  liable  to  indict- 
ment if  it  was  out  of  repair.  Coleridge,  J.,  held  that  this  did  not  relieve  the  town- 
ship from  their  common  law  liability.  R.  v.  Brightside  Bierlow,  13  Q.  B.  938  :  66 
E.  C.  L.  R. ;  S.  C.  19  L.  J.  M.  C.  50.  So  where  the  trustees  of  a  turnpike  road  are 
required  by  statute  to  make  the  repairs,  the  parish,  or  other  district,  is  not  exoner- 
ated, but  is  liable  to  be  indicted.  In  such  cases,  the  tolls  granted  by  the  act  are  only 
an  auxiliary  and  subordinate  fund,  and  the  persons  whom  the  public  have  a  right  lo 
look  to,  are  the  inhabitants  of  the  district,  who  may  apply  for  relief  under  the  23d 
section  of  the  General  Turnpike  Act.  R.  v.  Netherthong,  2  B.  &  A.  179;  see  also 
R.  V.  Oxfordshire,  4  B,  &  C.  194;  R.  v.  Preston,  2  Lew.  C.  C.  193;  R.  v.  Lands- 
mere,  supra,  p.  536.  Nor  can  other  parties  render  themselves  liable  to  an  indictment 
for  not  repairing  by  ayreement.  Thus,  an  indictment  against  the  corporation  of  Liver- 
pool, stating  that  they  were  liable  to  repair  a  certain  highway,  by  reason  of  an  agree- 
ment with  the  owners  of  houses  alongside  of  it,  was  held  bad,  because  the  inhabi- 
tants of  the  parish,  who  are  primd  facie  bound  to  repair  all  ways  within  their  boun- 
daries, cannot  be  discharged  from  their  liability  by  an  agreement  with  others.  R.  v. 
Mayor,  &c.,  of  Liverpool,  3  East,  86. 

If  the  repairs  are  done  by  a  parishioner,  under  an  agreement  with  the  parish,  in 
consideration  of  his  being  excused  his  statute  duty,  that  is  virtually  a  repair  by  the 
parish.  Per  Lord  Ellenborough,  R.  v.  Wandsworth,  1  B.  &  Aid.  66. 

Where  by  act  of  Parliament  trustees  are  authorized  to  make  a  road  from  one  point 
to  another,  the  making  of  the  entire  road  is  a  condition  precedent  to  any  part  of  it 
becoming  a  highway  repairable  by  the  public.  An  indictment  charged  a  township 
with  the  non-repair  of  a  highway;  and  it  appeared  in  evidence,  that  the  road  in  ques- 
tion was  begun  six  years  before,  under  a  local  turnpike  act;  that  the  trustees  had 
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finished  it  all  but  about  800  yards  at  one  end  of  the  line,  and  one  mile  at  the  other  (both 
out  of  the  township),  fenced  what  they  had  made,  put  up  two  turnpike-gates,  and  taken 
toll;  that  the  road  was  convenient,  much  used  by  the  public,  and  leading  at  each  end 
[*546]  into  old,  open  and  public  highways ;  but  it  was  *held  by  HuUock,  B.,  that  the 
indictment  was  premature,  the  trustees  not  having  finished  their  road  according  to 
the  act  of  Parliament,  and  consequently  that  it  was  no  public  highway.  R.  v.  Hep- 
worth,  cited  3  B.  &  Adol.  110;  1  Lewin,  C.  C.  160.  So  where  trustees,  empowered 
by  act  of  Parliament  to  make  a  road  from  A.  to  B.  (being  in  length  twelve  miles), 
completed  eleven  miles  and  a  half  of  such  road  to  a  point  where  it  intersected  a  pub- 
lie  highway;  it  was  held,  that  the  district  in  which  the  part  so  completed  lay,  was  not 
bound  to  repair  it  R.  v.  Gumberworth,  3  B.  &  Ad.  108  :  23  E.  0.  L.  R.,  and  see  R. 
V.  Paddington  Vestry,  9  B.  &  C.  460  :  17  E.  C.  L.  B.;  R.  v.  Hatfield,  4  A.  &  E. 
156 :  31  E.  C.  L.  R. ;  R.  v.  Edge  Lane,  Id.  723 ;  R.  v.  Gumberworth,  Id.  731. 

It  was  for  some  time  a  matter  of  doubt  whether,  where  an  individual  dedicated  a 
way  to  the  public,  and  the  public  used  such  way,  the  parish  in  which  it  was  situated 
was  bound  to  repair  it,  without  any  adoption  of  it  on  their  part.  In  the  case  of  R. 
V.  St.  Benedict,  4  B.  &  Aid.  450  :  6  E.  C.  L.  R,,  an  opinion  was  expressed  by  Bay- 
ley,  J.,  that  the  parish  was  not  liable;  but  this  doctrine  was  denied  in  a  late  case, 
and  it  was  held,  that  no  distinct  act  of  adoption  was  necessary,  in  order  to  make  a 
parish  liable  to  repair  a  public  road;  but  that,  if  the  road  is  public,  the  parish  is  of 
common  right  bound  to  repair  it.  R.  v.  Leake,  5  B.  &  Ad.  469  :  27  E.  C.  L.  R. ;  2 
Nev.  &  M.  583 ;  R.  v.  Landsmere,  15  Q.  B.  689  :  69  E.  G.  L.  R.;  S.  C.  19  L.  J. 
M.  C.  215,  supra,  p.  536;  see  also  R.  v.  The  Paddington  Vestry,  9  B.  &  G.  456  :  38 
E.  G.  L.  R.     See  now  ante,  p.  537. 

Where  a  parish  is  situated  partly  in  one  county  and  partly  in  another,  and  a  high- 
way, lying  in  one  of  those  parts,  is  out  of  repair,  the  indictment  must  be  against  the 
whole  parish,  and  must  be  preferred  in  that  county  in  which  the  ruinous  part  lies. 
R.  v.  Glifton,  5  T.  R.  498.  By  the  5  &  6  Wm.  4,  c.  50,  s.  58,  where  a  highway 
lies  in  two  parishes,  justices  of  the  peace  are  to  determine  what  parts  shall  be 
repaired  by  each ;  and  by  s.  59,  parishes  are  bound  to  repair  the  part  allotted  to  them. 
The  same  proceeding  may  be  adopted  in  the  case  of  highways  repairable  by  bodies 
politic  or  corporate,  or  private  persons,  ratione  tenurm. 

Where  a  question  arises  as  to  the  road  being  within  the  boundaries  of  the  parish, 
it  is  sometimes  necessary  to  prove  those  boundaries,  by  giving  in  evidence  the  award 
of  commissioners  appointed  to  set  them  out.  In  such  case,  it  must  be  shown  that  the 
award  of  the  commissioners  pursues  their  authority.  By  an  inclosure  act,  commis- 
sioners were  directed  to  fix  the  boundaries  of  a  parish,  and  to  advertise  in  a  provin- 
cial newspaper  such  boundaries.  The  boundaries  were  also  to  be  inserted  in  the 
award  of  the  commissioners,  and  to  be  conclusive.  The  boundaries  in  the  award 
varying  from  these  in  the  newspaper,  it  was  held,  that  the  commissioners  had  not 
pursued  their  authority,  and  the  award  was  not  binding  as  to  the  boundaries  of  the 
parish.  R.  v.  Washbrook,  4  B.  &  G.  732  :  10  E.  C.  L.  R.  By  a  similar  act,  com- 
missioners had  power  to  settle  the  boundaries  of  certain  parishes,  upon  giving  certain 
previous  notices  to  the  parishes  to  be  affected  by  the  award.  The  highway  in  ques- 
tion never  having  been  required  by  the  parish  to  which  it  was  allotted,  the  judge 
refused  to  admit  the  award  in  evidence,  until  the  requisite  notices  were  proved  to 
have  been  given  ;  and  upon  an  application  for  a  new  trial,  it  was  refused.  R.  v.  Hast- 
ingfield,  2  M.  &  S.  558.  Where  two  parishes  are  separated  by  a  river,  the  medium, 
filum  is  the  boundary.  R.  v.  Landulph,  1  Moo.  &  R.  393. 
[*547]     On  the  trial  of  an  indictment  for  the  non-repair  of  a  highway,  a  *map  of 
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the  parish  produced  from  the  parish  chest,  which  map  was  made  under  an  inclosure 
act  (which  was  a  private  act  not  printed),  is  not  receivable  in  evidence  to  show  the 
boundaries  of  the  parish,  without  proof  of  the  inclosure  act.  Per  Erskine,  J.,  K.  v. 
Inhab.  of  Milton,  1  C.  &  K.  58  :  47  E.  C.  L.  E.  In  that  case  it  was  proved  by  the 
surveyor,  who  made  the  map  thirty-four  years  before  the  trial,  that  he  laid  down  the 
boundaries  of  the  parish  from  the  information  of  an  old  man,  then  about  sixty,  who 
went  round  and  showed  them  to  him.  The  learned  judge  held,  that  the  map  would 
have  been  receivable  as  evidence  of  reputation,  if  it  had  been  also  proved  that  the  old 
man  was  dead,  but  that,  without  proof  of  his  death,  it  was  not  admissible. 

Where  a  highway  crosses  the  bed  of  a  river  which  washes  over  it  and  leaves  a  de- 
posit of  mud,  it  seems  the  parish  is  not  bound  to  repair  that  part.  R.  v.  Landulph, 
1  Moo.  &  R.  393.  On  an  indictment  for  the  non-repair  of  a  highway,  in  the  ordinary 
form,  a  parish  cannot  be  convicted  for  not  rebuilding  a  sea-wall  washed  away  by  the 
sea,  over  the  top  of  which  the  alleged  way  used  to  pass.  R.  v.  Paul,  2  Moo.  &  R. 
307. 

Upon  an  indictment  for  non-repair  of  a  public  highway,  it. appeared  that  the  way 
was  an  ancient  highway.  Eighteen  years  before  the  indicted  parish  wherein  the  road 
was  situate  was  inclosed  under  the  6  &  7  Wm.  4,  o.  115.  Before  the  award  the 
commissioners  made  an  alteration  in  the  original  road  by  straightening  and  widening 
it,  but  the  whole  of  the  original  road  was  comprehended  in  the  existing  road  as  set 
out  in  the  award.  Both  before  and  since  the  award,  the  parish  had  repaired  the 
road,  but  no  steps  had  ever  been  taken  by  the  commissioners  for  putting  the  read  into 
complete  repair  (see  41  Geo.  3,  c.  109,  ss.  8  &  9) ;  nor  was  there  any  declaration  by 
justices  that  it  had  been  fully  completed  and  repaired,  and  no  proceedings  had  been 
taken  under  5  &  6  Wm.  4,  c.  50,  s.  3,  supra.  The  road  passed  through  allotable 
land  on  both  sides,  except  as  to  a  small  portion  on  one  side,  which  was  an  old  inclo- 
sure. It  was  held  that  the  parish  was  not  liable  to  repair  this  road.  R.  v.  Inhab.  of 
East  Haghourne,  1  Bell,  C.  C.  135;  S.  G.  28  L.  J.  M.  C.  71. 

Evidence  that  a  parish  did  not  put  guard  fences  at  the  side  of  a  road,  is  not 
receivable  on  an  indictment  which  charges  that  the  king's  subjects  could  not  pass  as 
"  they  were  wont  to  do,"  if  no  such  fences  existed  before.  R.  v.  Whitney,  7  C.  &  P. 
208  :  32  E.  C.  L.  R. 

An  indictment  for  non-repair  of  a  highway,  describing  the  way  as  immemorial,  is 
not  supported  by  proof  of  a  highway  extinguished  as  such  sixty  years  before  by  an 
inclosure  act,  but  since  used  by  the  public  and  repaired  by  the  district  charged.  R. 
V.  Westmark,  2  Moo.  &  R.  305. 

Proof  of  liahility  to  repair — inclosure.]  Where  the  owner  of  lands  not  inclosed, 
next  adjoining  to  a  highway,  incloses  his  land  on  both  sides  of  the  way,  he  ia  bound 
to  make  the  road  a  perfect  good  way,  and  shall  not  be  excused  by  making  it  as  good 
as  it  was  before  the  inclosure,  if  it  were  then  defective ;  because,  before  the  inclosure, 
the  public  used,  where  the  road  was  bad,  to  go,  for  their  better  passage,  over  the  fields 
adjoining,  which  liberty  is  taken  away.  And  if  the  owner  inclose  on  one  side  only, 
he  is  bound  to  repair  the  whole,  if  there  be  an  ancient  inclosure  on  the  other  side ; 
but  if  there  be  not  such  an  ancient  inclosure,  he  is  bound  only  to  repair  half;  and 
upon  *laying  open  the  inclosure,  he  is  freed,  as  seems,  altogether  from  the  [*548J 
liability  to  repair.  Hawk.  P.  C.  b.  1,  c.  76,  ss.  6,  7,  8;  3  Bac.  Ab.  Highways  (F.);. 
1  Russ.  by  Grea.  358 ;  Wellbeloved  on  Highways,  90 ;  2  Wm.  Saund.  160  a,  n. 
(12);  Woolrych  on  Ways,  80.  But  where  a  highway  is  inclosed  under  the  direc- 
tions of  an  act  of  Parliament  for  dividing  and  inclosing  common  fields,  the  party  in- 
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closing  the  way  is  not  bound  to  repair  K.  v.  Flecknow,  1  Burr.  461.  And  so  also 
with  regard  to  a  road  made  in  pursuance  of  a  writ  of  ad  quod  damnum.  Ex  parte 
Venner,  3  Atk.  772;  Hawk.  P,  C.  b.  1,  c.  76,  s.  7. 

As  to  the  liability  of  an  individual  to  repair  a  highway  ratione  clausurce,  see  R.  v. 
Sir  J.  W.  Ramsden,  27  L.  J.  M.  C.  296,  where  it  was  held  that  the  liability  fell 
upon  the  owner  and  not  upon  the  occupier.  It  seems  also  that  it  only  arises  in  the 
case  of  land  inclosed  abutting  on  an  immemorial  highway,  and  which  but  for  the 
inclosure  might  have  been  used  as  a  highway. 

Proof  of  liability  to  repair — particular  districts  hy  custom.]  Although  prima 
facie  the  parish  is  bound  to  repair  all  the  ways  within  the  boundaries,  yet  other  bodies 
or  individuals  may  be  liable  to  such  repairs,  to  the  exoneration  of  the  parish.  Thus 
a  township,  or  other  particular  district,  may,  by  custom,  be  liable  to  repair;  and  it  is 
sufficient  to  state  in  the  indictment,  that  the  township  has  been  used  and  accustomed 
to  repair,  and  of  right  ought  to  repair.  R.  v.  Ecclesfield,  1  B.  &  A.  348 ;  R.  v.  West 
Eiding  of  Yorkshire,  4  B.  &  A.  623 :  6  E.  C.  L.  R. ;  R.  v.  Heap,  2  Q.  B.  128  :  42 
E.  G.  L.  R.  But  where  an  indictment  charged  that  the  inhabitants  of  the  townships 
of  Bondgate  in  Auckland,  Newgate  in  Auckland,  and  the  borough  of  Auckland,  in 
the  parish  of  St.  Andrew,  Auckland,  were  immemorially  liable  to  repair  a  highway 
in  the  town  of  Bishop  Auckland  in  the  parish  of  St.  Andrew,  Auckland,  and  no  con- 
sideration was  laid  for  such  liability ;  the  indictment  was  held  bad  in  arrest  of  judg- 
ment, as  not  showing  that  the  highway  was  within  the  defendant's  district.  But  it 
was  held  to  be  no  objection  that  the  inhabitants  of  the  three  townships  were  charged 
conjointly.  R.  v.  Inhab.  of  Auckland,  1  A.  &  E.  744:  28  E.  C.  L.  R. 

Where  it  appears  that  a  township  has  been  used  immemorially  to  repair  all  roads 
within  it,  such  township  is  placed,  as  to  repairs,  in  the  same  situation  as  a  parish,  and 
cannot  discharge  itself  from  its  liability  without  showing  that  some  other  persons,  in 
certainty,  are  liable  to  the  repairs.  R.  v.  Hatfield,  4  B.  &  A.  75 :  6  E.  C.  L.  R. 
Where  a  new  way  is  made  within  the  limits  of  the  township,  and  which,  had  the 
parish  been  bound  to  repair,  must  have  been  repaired  by  the  parish,  such  way  must 
be  repaired  by  the  township.  R.  v.  Ecclesfield,  1  B.  &  A.  338 ;  R.  v.  Netherthong, 
2  B.  &  A.  179.  It  appears  that  the  liability  of  a  township,  or  other  district,  has  its 
origin  in  custom  rather  than  in  prescription  ;  a  prescription  being  alleged  in  the  per- 
son, a  custom  in  the  land  or  place;  and  the  obligation  to  repair  is  of  a  local,  and  not 
of  a  personal  nature.  R  v.  Ecclesfield,  1  B.  &  A.  348.  So  it  is  said  by  Bayley,  J., 
that  a  parish  cannot  be  bound  by  prescription  ;  for  individuals  in  a  parish  cannot  bind 
their  successors.  R.  v.  St.  Giles,  Cambridge,  5  M.  &  S.  260.  The  inhabitants  of  a 
township,  or  other  district,  cannot  be  charged  to  repair  ratione  tenures;  for  unincor- 
porated inhabitants  cannot,  as  inhabitants,  hold  lands.  R.  v.  Machynlleth,  2  B.  &  C. 
166 :  9  E.  C.  L.  R. 

[*549]  *To  charge  a  township  with  liability  by  custom  to  repair  all  highways  within 
it,  which  would  otherwise  be  repairable  by  the  parish  comprising  such  township,  it  is 
necessary  to  prove  that  there  are,  or  have  been,  ancient  highways  in  the  township. 
Without  such  proof,  a  jury  may  infer  the  custom  from  other  evidence.  As  that  the 
parish  consists  of  five  townships,  one  of  which  is  the  township  in  question ;  that  four 
have  always  repaired  their  own  highways;  that  no  surveyor  has  ever  been  appointed 
for  the  parish,  and  that  the  township  in  question  has  repaired  a  highway  lately  formed 
within  it.  R.  v.  Barnoldswick,  4  Q.  B.  449 :  45  E.  C.  L.  R.  See  also  R.  v.  Mid- 
ville.  Ibid.  240. 

Upon  an  indictment  against  the  inhabitants  of  the  township  of  H.,  for  the  non- 
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repair  of  a  highway,  a  prior  judgment  of  quarter  sessions  upon  a  presentment  by  a 
justice  under  the  13  Geo.  3,  c.  78,  for  non-repair  of  the  same  highway  by  H..  and 
which  presentment  alleged  that  the  highway  was  in  H.,  and  that  H.  was  liable  to 
repair  it, — it  appearing  by  the  judgment  that  two  of  the  inhabitants  of  H.  had  ap- 
peared and  pleaded  guilty,  and  that  a  fine  was  imposed, — was  held  to  be  conclusive 
evidence  that  the  highway  was  in  H.,  and  that  H.  was  liable  to  repair  it.  R.  v. 
Haughton,  1  El.  &  Bl.  501 :  72  B.  C.  L.  R. ;  S.  C.  22  L.  J.  M.  C.  89.  Upon  an 
appeal  against  the  appointment  of  a  surveyor  of  the  highways  for  the  township  of  K. 
N.,  the  sessions  found  that  the  parish  of  M.  consisted  of  two  townships;  that  sur- 
veyors had  been  appointed  for  each ;  but  latterly,  to  save  expense,  there  had  been 
two  surveyors  appointed  for  the  parish  at  large.  They  likewi.«e  found  that  each  acted 
as  surveyor  in  his  own  township ;  that  distinct  rates  had  been  made  for  each  town- 
ship, and  applied  distinctly  to  the  repairs  of  the  highways  in  each;  and  the  surveyors 
kept  distinct  accounts  (which  were  examined  by  the  general  vestry),  and  that  the 
occupiers  of  lands  had  been  rated,  in  respect  of  their  occupation,  to  the  repair  of  the 
highways  of  that  township  in  which  the  houses  they  resided  in  were  situate.  Lord 
Tenterden  said,  that  if  there  had  been  an  indictment  against  either  township,  and  an 
allegation  that  each  township  had  imraemorially  repaired  the  roads  within  it,  these 
facts  would  be  suflScient  evidence  to  support  the  averment.  R.  v.  King's  Newton,  1 
B.  &  Ad.  826.  On  an  issue,  whether  or  not  certain  land,  in  a  district  repairing  its 
own  roads,  was  a  common  highway,  it  is  admissible  evidence  of  reputation  (though 
slight),  that  the  inhabitants  held  a  public  meeting  to  consider  of  repairing  such  way, 
and  that  several  of  them,  since  dead,  signed  a  paper  on  that  occasion,  stating  that 
the  land  was  not  a  public  highway ;  there  being  at  the  time  no  litigation  on  the  sub- 
ject. Barraclough  v.  Johnson,  8  A.  &  E.  99  :  35  E.  C.  L.  R. ;  a7ite,  p.  537. 

It  seems  that  the  inhabitants  of  a  district,  not  included  within  any  parish,  cannot 
be  bound  to  repair  the  highways  within  such  district.  This  point  arose,  but  was  not 
decided  in  the  case  of  R.  v.  Kingsmoor,  2  B.  &  G.  190 :  9  E  C.  L.  R.,  which  was 
an  indictment  against  an  extra-parochial  hamlet.  The  court  held  that  it  should  have 
been  shown  on  the  face  of  the  indictment  that  the  hamlet  neither  formed  part  of,  nor 
was  connected  with,  any  other  larger  district,  the  inhabitants  of  which  were  liable 
to  the  repair  of  the  road  in  question.  Upon  this  point,  the  judgment  for  the  crown 
was  reversed;  but  Best,  J.,  observed,  "I  can  find  no  authority  for  saying  that  any- 
thing but  a  parish  can  be  charged.  If  the  law  authorizes  no  charge  except  upon 
parishes,  places  that  are  extra-parochial  are  not,  by  the  general  rule  *of  law,  [*550] 
liable."     See  the  observations  on  this  case  in  Wellbeloved  on  Highways,  81. 

Proof  of  liability  to  repair — corporations.^  A  corporation,  sole  or  aggregate, 
may  be  bound  by  prescription  or  usage  to  repair  a  highway,  without  showing  that  it 
is  in  respect  either  of  tenure  or  of  any  other  consideration.  Hawk.  P.  C.  b.  1,  c.  76, 
s.  8 ;  R.  V.  St.  Giles,  Cambridge,  5  M.  &  8.  260.  A  corporation  may  be  indicted  in 
its  corporate  name  for  non-repair  of  a  highway.  R.  v.  Mayor,  &c.,  of  Liverpool,  3 
East,  86;  R.  v.  Birmingham  &  Gloucester  Railway  Co.,  3  Q.  B.  223  :  43  E.  C.  L.  R. 

Proof  of  liability  to  repair — private  individuals  J  A  private  individual  cannot 
be  bound  to  repair  a  highway,  except  in  respect  of  some  consideration,  and  not  merely 
by  a  general  prescription ;  because  no  one,  it  is  said,  is  bound  to  do  what  his  ances- 
tors have  done,  except  for  some  special  reason,  as  the  having  lands  descending  from 
such  ancestors,  which  are  held  by  such  service,  &c.  Hawk.  P.  C.  b.  1,  c.  76,  s.  8; 
18  Rep.  33;  R  v.  St.  Giles,  Cambridge,  5  M.  &  S.  260;'  Nichol  v.  Allen,  31  L.  J. 
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Q.  B.  43.  Yet  an  indictment,  charging  a  tenant  in  fee  simple  with  being  liable  to 
repair,  by  reason  of  the  tenure  of  Ms  hind,  is  sufficiently  certain,  without  adding 
that  his  ancestors,  whose  estate  he  has,  have  always  so  done,  which  is  implied  in  the 
above  allegation.  Hawk.  P.  C.  b.  1,  c.  76,  s.  8.  In  order  to  exempt  a  parish,  by 
showing  that  a  private  person  is  bound  to  repair,  it  must  be  shown  that  the  burden 
is  cast  upon  such  other  person,  under  an  obligation  equally  durable  with  that  which 
would  have  bound  the  parish,  and  which  obligation  must  arise  in  respect  of  some 
consideration  of  a  nature  as  durable  as  the  burden.  Per  Lord  Ellenborough,  K.  v. 
St.  Giles,  Cambridge,  5  M.  &  S.  260.  Where  lands,  chargeable  with  the  repairs  of 
a  bridge  or  highway,  are  conveyed  to  different  persons,  each  of  such  persons  is  liable 
to  the  charge  of  all  the  repairs,  and  may  have  contribution  from  the  others;  for  the 
law  will  not  suffer  the  owner  to  apportion  the  charge,  and  thus  to  render  the  remedy 
for  the  public  more  difficult.  Therefore,  where  a  manor,  thus  charged,  was  conveyed 
to  several  persons,  it  was  held  that  a  tenant  of  any  parcel,  either  of  the  demesnes,  or 
of  the  services,  was  liable  to  the  whole  repairs.  And  the  grantees  are  chargeable 
with  the  repairs,  though  the  grantor  should  convey  the  lands  discharged  from  the 
burden,  in  which  case  the  grantee  has  his  remedy  over  against  the  grantor.  R.  v. 
Duchess  of  Buccleugh,  1  Salk.  358;  R.  v.  Buckeridge,  4  Mod.  48;  2  Saund.  159  (»); 
1  Russ.  by  Grea.  358.  Where  a  navigation  company  was  bound  under  an  act  of 
Parliament  to  repair  a  highway,  on  an  indictment  for  non-repair,  a  count  alleging 
the  liability  to  repair  ratione  tenurce  was  held  bad ;  but  one  alleging  their  liability 
under  the  act  was  held  good.  R.  v.  Sheffield  Canal  Comp.  18  Q.  B.  913:  66  E.  C. 
L.  R;  S.  C.  19  L.  J.  M.  C.  44. 

Repairing  a  highway  for  a  length  of  time  will  be  evidence  of  a  liability  to  repair 
ratione  tenurce.  Thus,  if  a  person  charged  as  being  bound  to  repair  ratione  tenurce, 
pleads  that  the  liability  to  repair  arose  from  an  encroachment  which  has  been  removed, 
and  it  appears  that  the  road  has  been  repaired  by  the  defendant  twenty-five  years 
since  the  removal  of  the  alleged  encroachment,  that  is  presumptive  evidence  that  the 
defendant  repaired  ratione  tenurce  generally,  and  renders  it  necessary  for  him  to  show 
[*551]  the  time  when  the  encroachment  was  made.  *R.  v.  Skinner,  5  Esp.  219 ;  1 
Russ.  by  Grea.  359.  In  determining  whether  the  act  of  repairitig  a  way  is  evidence 
to  prove  a  liability  to  repair  ratione  tenurce,  the  nature  of  the  repairs  "must  be  re- 
garded. Thus  it  is  said  by  Hullock,  B.,  that  an  adjoining  occupier,  occasionally 
doing  repairs  for  his  own  convenience  to  go  and  come,  is  no  more  like  that  sort  of 
repair  which  makes  a  man  liable  ratione  tenurce^  than  the  repair  by  an  individual  of 
a  road  close  to  his  door,  is  to  the  repair  of  the  road  outside  his  gate.  R.  v.  Allanson, 
1  Lewin,  C.  C.  158.  In  R.  v.  Blackemore,  2  Den.  C.  C.  R.  410;  S.  C.  21  L.  J. 
M.  C.  60,  evidence  was  given  of  the  conviction  of  a  former  owner  and  occupier  of 
the  lands  in  respect  of  which  the  liability  was  said  to  arise,  for  the  non-repair  of  the 
same  highway,  which  showed  that  he  had  pleaded  guilty  to  a  presentment  against 
him,  alleging  his  liability  to  repair  the  highway.  Repairs  by  occupiers  of  the  same 
lands  subsequently  to  this  conviction  were  are  also  proved ;  and  evidence  was  given, 
that  the  defendant  purchased  these  lands  after  public  notice  of  the  liability  to  repair 
the  highway,  and  that  he  was  the  owner  and  occupier  of  the  same ;  it  was  held  that 
there  was  evidence  to  go  to  the  jury  of  immemorial  usage  and  liability  ratione  tenurce. 
An  indictment  for  the  non-repair  of  a  highway  in  the  parish  of  A.,  alleging  the  lia- 
bility by  reason  of  the  tenure  of  certain  lands  in  the  snid  parish,  is  not  supported 
by  proof  of  a  liability  to  repair  a  road  extending  through  A.  and  other  parishes  by 
reason  of  the  tenure  of  a  farm  made  up  of  land  in  A.  and  the  other  parishes.  K.  v. 
Mizen,  2  Moo.  &  R.  382. 
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By  the  5  &  6  Wm.  4,  e.  50,  s.  62,  highways  repaired  by  parties  ratione  tenurce, 
may  be  made  parish  highways  on  payment  of  an  annual  sum,  to  be  fixed  by  the  jus- 
tices. 

Proof  of  the  defence — parish.']  Upon  an  indictment  against  a  parish  for  not  re- 
pairing, the  defendants  may  show,  under  the  plea  of  not  guilty,  either  that  the  way 
in  question  is  not  a  highway,  or  that  it  does  not  lie  within  the  parish,  or  that  it  is  not 
out  of  repair;  for  all  these  are  facts  which  the  prosecutor  must  allege  in  the  indict- 
ment, and  prove  under  the  plea  of  not  guilty.  2,  Saund.  158  n.  (3);  1  Russ.  by  Grea. 
366.  But  where  a  parish  seeks  to  discharge  itself  from  its  liability  by  imposing  the 
burden  of  repair  upon  others,  this  defence  must  be  specially  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  issue.  In  such  special  plea,  the  parish  must 
show  with  certainty  who  is  liable  to  the  repairs.  R.  v.  St.  Andrews,  1  Mod.  112 ;  3 
Salk.  183 ;  1  Vent.  256;  R.  v.  Harnsey,  Garth.  212 ;  Fort.  254 ;  Hawk.  P.  C.  b.  1, 
c.  76,  s.  9 ;  see  also  R.  v.  Eastington,  5  A.  &  E.  765,  where  a  plea  alleging  that  a 
particular  township  had  been  accustomed  to  repair  all  roads  within  it,  "  which  other- 
wise would  be  repaired  by  the  parish  at  large,"  was  held  bad,  in  arrest  of  judgment, 
because  it  did  not  aver  that  the  highway  was  one  which,  but  for  the  custom,  would 
be  repairable  by  the  parish  at  large,  and  did  not  show  what  party  other  than  the  de- 
fendants was  liable  to  repair.  But  where  the  burden  of  repairs  was  transferred  from 
the  parish  by  act  of  Parliament,  Lord  Ellenborough  held  that  this  might  be  shown 
under  a  plea  of  not  guilty.  R.  v.  St.  George,  3  Campb.  222.  Where  the  parish 
pleads  specially  that  others  are  bound  to  repair,  the  plea  admits  the  way  to  be  a  high- 
way, and  the  defendants  cannot,  under  such  plea,  give  evidence  that  it  is  not  a  high- 
way. R.  V.  Brown,  11  Mod.  273.  In  order  to  prove  the  *liability  of  a  parish  [*552J 
to  repair,  when  denied  under  a  special  plea,  the  prosecutor  may  give  in  evidence  a 
conviction  obtained  against  the  same  parish  upon  another  indictment  for  not  repair- 
ing, and  whether  such  judgment  was  after  verdict  or  by  default,  it  will  be  conclusive 
evidence  of  the  liability  of  the  whole  parish  to  repair.  R.  v.  St.  Pancras,  Peake,  219 ; 
R.  V.  Whitney,  7  C.  &  P.  208  :  32  E.  C.  L.  R.  But  fraud  will  be  an  answer  to 
such  evidence.  Peake,  219.  A  record  of  acquittal  is  not  admissible  as  evidence  of 
the  non-liability  of  the  parish  acquitted,  for  it  might  have  proceeded  upon  other 
grounds  than  the  non-liability  of  the  parish  to  repair.  Ibid.  But  where  an  indict- 
ment has  been  preferred  against  a  parish  consisting  of  several  townships,  and  a  con- 
viction has  been  obtained,  but  it  appears  that  the  defence  was  made  and  conducted 
entirely  by  the  district  in  which  the  way  lay,  without  the  privity  or  consent  of 
the  other  districts,  the  indictment  will  be  considered  as  in  substance  an  indictment 
against  that  district  only,  and  the  others  will  be  permitted  to  plead  the  prescription 
to  a  subsequent  indictment  for  not  repairing  the  highways  in  that  parish.  2  Saund. 
158,  c.  (n);  R.  V.  Townsend,  Doug.  421.  On  an  indictment  for  not  repairing,  against 
the  parish  of  Eardisland,  consisting  of  three  townships,  Eardisland,  Burton,  and  Hard- 
wicke,  where  there  was  a  plea  on  the  part  of  the  township  of  Burton,  that  each  of  the 
three  townships  had  immemorially  repaired  its  own  highways  separately,  it  was  held, 
that  the  records  of  indictments  against  the  parish  generally,  for  not  repairing  high- 
ways situate  in  the  township  of  Eardisland  and  the  township  of  Hardwicke,  with 
general  pleas  of  not  guilty,  and  convictions  thereupon,  were  prima  facie  evidence  to 
disprove  the  custom  for  each  township  to  repair  separately,  but  that  evidence  was  ad- 
missible to  show  that  these  pleas  of  not  guilty  were  pleaded  only  by  the  inhabitants 
of  the  townships  of  Eardisland  and  Hardwicke,  without  the  privity  of  Burton.  R. 
V.  Eardisland,  2  Campb.  494. 
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Proof  for  the  defence — dwtrict  or  private  individual.']  Where  a  particular  dis- 
trict, not  being  a  parish,  or  where  a  private  individual,  by  reason  of  tenure,  is  in- 
dicted for  not  repairing  a  highway,  as  the  prosecutor  is  bound  to  prove  the  special 
ground  of  their  liability,  viz.,  custom  or  tenure,  under  the  plea  of  not  guilty,  so  the 
defendants  are  at  liberty,  under  that  plea,  to  show  that  no  special  grounds  exist.  In 
such  case,  it  is  not  necessary  for  the  defendants,  after  disproving  their  own  liability, 
to  go  further,  and  prove  the  liability  of  others.  But  if,  as  in  the  case  of  a  parish, 
they  choose,  though  unnecessarily,  to  plead  the  special  matter,  it  has  been  held  that 
it  is  not  sufficient  to  traverse  their  own  liability,  but  that  they  must  show  in  particu- 
lar who  is  bound  to  repair.  R.  v.  Yarnton,  1  Sid.  140 ;  R.  v.  Hornsey,  Garth.  213 ; 
2  Saund.  159  a,  n.  (1);  1  Russ.  by  Grea.  867.  Where  charged  ratione  tenurce,  the 
defendant  may  show  that  the  tenure  originated  within  the  time  of  memory.  R.  v. 
Hayraan,  M.  &  M.  401 :  22  E.  C.  L.  R.  It  has  been  held  by  Maule,  J.,  that  evi- 
dence of  reputation  is  not  admissible  to  show  a  liability  in  the  occupiers  of  land  to 
repair  a  road  ratione  tenurce.  R.  v.  Wavertree,  2  Moo.  &  R.  353.  But  this  case 
must  be  considered  as  overruled  by  R.  v.  Bedford,  24  L.  J.  Q.  B.  81,  supra,  p.  318. 
Where  the  land  over  which  the  road  passed  was  washed  away  by  the  sea,  the  liability 
[*553]  of  the  defendant,  *charged  ratione  tenurce,  was  held  to  have  ceased.  R.  v. 
Bamber,  5  Q.  B.  279. 

Particulars  of  the  highways  obstructed,  &c.]  On  an  indictment  for  obstructing 
divers  horse  and  carriage  ways,  and  footpaths,  Parke,  B.,  upon  the  production  of  an 
affidavit  from  the  attorney  for  the  defendant,  that  he  was  unable  to  understand  all  the 
precise  tracks  indicted,  made  an  order  for  the  delivery  of  particulars  of  the  ways  in 
question,  which  were  nine  in  number,  seven  described  generally  as  highways,  and 
two  described  as  footways.  R.  v.  Marquis  of  Downshire,  4  A.  &  E.  699  :  31  E.  C. 
L.  R. ;  see  supra,  p.  178. 

Costs,  &c.]  By  the  5  &  6  Wm.  4,  c.  50,  s.  98,  the  court  before  whom  any  indict- 
ment for  not  repairing  highways  is  preferred  may  award  costs  to  the  prosecutor,  to  be 
paid  by  the  person  so  indicted,  if  it  shall  appear  to  the  said  court  that  the  defence 
made  to  such  indictment  was  frivolous  and  vexatious.  By  sec.  99,  presentments  on 
account  of  highways  or  turnpike  roads  being  out  of  repair,  are  abolished.  See.  as  to 
costs,  Reg.  V.  Inhab.  of  Hickling,  7  Q.  B.  890  :  53  E.  C.  L.  R. ;  S.  C.  15  L.  J.  M. 
C.  23  ;  Reg.  v.  Down  Holland,  15  L.  J.  M,  C.  25 ;  R.  v.  Clarke,  5  Q.  B.  887 :  48 
E.  C.  L.  R. ;  see  Reg.  v.  Inhab.  of  Yorkhill,  9  C.  &  P.  218  :  88  E.  C.  L.  R. ;  Reg. 
v.  Inhab.  of  Chedworth,  9  C.  &  P.  285,  and  1  Ross,  by  Grea.  374  (n);  Reg.  v. 
Inhab.  of  Preston,  1  C.  &  K.  137  :  47  B.  C.  L.  R. ;  Reg.  v.  Merionethshire,  6  Q.  B. 
848  :  51  E.  C.  L.  R. ;  Reg.  v.  Inhab.  of  Heanor,  6  Q.  B.  745;  Reg.  v.  Inhab.  of 
Pembridge,  3  Q.  B.  901 :  43  E.  C.  L.  R. ;  3  G.  &  D.  5 ;  Reg.  v.  Inhab.  of  Paul,  2 
Moo.  &  R.  307,  and  Reg.  v.  Inhab.  of  Chilicombe,  therein  "cited,  p.  311;  Eeg.  v. 
Inhab.  of  Great  Broughton,  2  Moo.  &  R.  444.     See  further,  title  Bridges. 

The  amount  of  costs  must  be  ascertained  and  ordered  by  the  same  sessions;  the 
sessions  cannot  refer  the  costs  to  be  taxed  by  their  officer  after  the  sessions.  R.  v. 
Lambeth,  3  C.  L.  R.  35. 

In  Ireland,  the  8  Anne,  c.  5,  s.  4,  made  perpetual  by  4  Geo.  3,  c.  9,  provides  that 
if  any  indictment  or  presentment  be  against  any  person  or  persons  for  not  repairing 
any  highways,  causeways,  pavements,  or  bridges,  and  the  right  and  title  to  repair  the 
same  shall  come  in  question,  upon  a  suggestion  to  that  effect  and  an  affidavit  made  of 
the  truth  thereof,  a  certiorari  may  be  granted  to  remove  the  same  into  the  Court  of 
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Queen's  Bench,  provided  that  the  party  or  parties  prosecuting  sucli  certiorari  shall 
find  two  manucaptors,  to  be  bound  in  a  recognizance  with  condition  as  aforesaid. 

The  statutes  in  Ireland  which  authorize  the  making  and  repairing  of  roads  and 
bridges  at  the  expense  of  the  respective  counties,  are  the  19  &  20  Geo.  3,  c.  41;  36 
Geo.  3,  cc.  .36,  55;  37  Geo.  3,  c.  35;  45  Geo.  3,  c.  43;  46  Geo.  3,  c.  96;  49  Geo. 
3,  c.  84 ;  50  Geo.  3,  c.  29 ;  53  Geo.  3,  cc.  77,  146 ;  59  Geo.  8,  c.  84 ;  6  Geo.  4,  e. 
101 ;  1  &  2  Wm.  4,  c.  33  ;  3  &  4  Wm.  4,  c.  78.  See  also,  on  the  subject  of  high- 
ways in  Ireland,  Gabbett's  Grim.  Law  of  I.,  Book  1,  c.  39. 

New  trial.']  It  is  now  conclusively  settled  on  an  indictment  for  nuisance  to  a  high- 
way, that  inasmuch  as  if  there  had  been  a  verdict  oi  guilty,  the  defendant  would  have 
been  liable  to  fine  and  imprisonment,  *and  the  right  is  not  bound,  the  court  [*564] 
will  not  grant  a  new  trial.  R.  v.  Russell,  3  El.  &  Bl.  943  :  77  E-.  C.  L.  R. ;  S.  G. 
23  L.  J.  M.  C.  173;  R.  v.  Johnson,  29  L.  J.  M.  C.  133, 

It  has,  however,  long  been  the  practice  on  an  indictment  against  parishes  for  the 
non-repair  of  highways,  in  which  the  consequences  are  not  penal  in  the  sense  that 
proceedings  against  an  individual  are  penal,  to  suspend  the  judgment,  upon  an  appli- 
cation on  the  part  of  the  prosecution,  R.  v.  Sutton,  5  Barn.  &  Ad.  52  :  27  E.  C. 
L.  R.,  if  it  is  considered  necessary  that  a  new  indictment  should  be  preferred.  And 
the  present  practice  is,  instead  of  resorting  to  this  indirect  method,  to  grant  a  new 
trial  in  similar  cases.  See  R.  v.  Russell,  supra.  In  one  case,  R.  v.  Chorley,  12  Q. 
B.  515:  64  B.  C.  L.  R.,  a  new  trial  was  granted  after  an  acquittal  on  an  indictment 
for  a  nuisance,  but  that  decision  is  explained  in  R.  v.  Russell,  as  resting  on  the  con- 
sideration that  there  the  matter  had  resolved  into  a  pure  question  of  civil  right.  Per- 
haps it  can  scarcely  now  be  considered  as  an  authority.    Vide  supra,  p.  215. 
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Those  homicides  which  are  felonies,  viz.,  murder  and  manslaughter,  will,  for  the 
convenience  of  reference,  be  treated  of  under  separate  heads ;  but  as  the  shades  be- 
tween the  various  kinds  of  homicide  are  in  many  cases  very  faint,  and  require  the 
circumstances  to  be  stated  at  large,  it  has  been  thought  better  to  collect  all  the  decis- 
ions under  one  head,  viz.,  that  of  Murder,  in  order  to  avoid  repetition,  and  to  this 
part  of  the  work,  therefore,  the  reader  is  referred  on  the  subject  of  homicide  in  gene- 
ral. It  will  be  useful,  however,  in  this  place,  to  distinguish  the  nature  of  the  differ- 
ent kinds  of  homicide,  not  amounting  to  felony. 

Homicides  not  felonious  may  be  divided  into  three  classes,  justifiable  homicide, 
excusable  homicide,  and  homicide  by  misadventure. 

Justifiable  homicide  is  where  the  killing  is  in  consequence  of  an  imperious  duty 
prescribed  by  law,  or  is  owing  to  some  unavoidable  necessity  induced  by  the  act  of  * 
the  party  killed,  without  any  manner  of  fault  in  the  party  killing.  1  East,  P.  C. 
219 ;  Hawk.  P.  C.  b.  1,  c.  28,  ss.  1,  22. 

Excusable  homicide  is  where  the  party  killing  is  not  altogether  free  from  blame, 
but  the  necessity  which  renders  it  excusable,  may  be  said  to  be  partly  induced  by 
his  own  act.  Formerly  in  this  case  it  was  the  practice  for  the  jury  to  find  the  fact 
specially,  and  upon  certifying  the  record  into  chancery,  a  pardon  issued,  of  course, 
under  the  statute  of  Gloucester,  c.  9,  and  the  forfeiture  was  thereby  saved.  But 
latterly  it  was  usual  for  the  jury  to  find  the  prisoner  not  guilty.  1  East,  P.  C.  220. 
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And  now  by  the  24  &  25  Vict.  o.  100,  s.  7,  "no  punishment  or  forfeiture  shall  be 
incurred  by  any  person  who  shall  kill  another  by  misfortune  or  in  his  own  defence, 
or  in  any  other  manner  without  felony." 

Homicide  by  misadventure  is  where  a  man  doing  a  lawful  act,  without  any  inten- 
tion of  bodily  harm,  and  after  using  proper  precautions  to  prevent  danger,  unfortu- 
nately kills  another  person.  The  act  upon  which  the  death  ensues,  must  be  lawful 
in  itself,  for  if  it  h& malum  in  se,  the  case  will  amount  to  felony,  either  murder  or 
manslaughter,  according  to  the  circumstances.  If  it  be  merely  m,ahim,  prohibitum, 
as  (formerly)  the  shooting  at  game  by  an  unqualified  person,  that  will  not  vary  the 
degree  of  the  offence.  The  usual  examples  under  this  head,  are — 1,  where  death 
ensues  from  innocent  recreations;  2,  from  moderate  and  lawful  correction  in  foro 
domestico ;  and  3,  from  acts  lawful  or  indifferent  in  themselves,  done  with  proper 
and  ordinary  caution.  Homicide  by  chance-medley  is  strictly  where  death  ensues 
from  a  combat  between  the  parties  upon  a  sudden  quarrel ;  but  it  is  frequently  con- 
founded with  misadventure  or  accident.  1  East,  P.  C.  221. 


HOUSEBED'AKING,  see  DWELLING-HOUSE. 


[*556]    *ILL-TKEATI]SrG  APPEENTIOES,  SERVANTS,  AND  HELPLESS 

PERSONS. 

In  case  of  apprentices  or  servants,  24  A  25  Vict.  u.  100,  .        .  ...        656 

children  of  tender  years, 567  ■ 

Lunatics,  &c 558 


In  cases  of  apprentices  or  servants.]  The  24  &  25  Vict.  c.  100,  s.  26,  replacing 
the  14  &  15  Vict.  c.  11,  s.  1,  enacts,  that  "  Whosoever,  being  legally  liable  either  as 
a  master  or  a  mistress  to  provide  for  any  apprentice  or  servant,  necessary  food,  cloth- 
ing, or  lodging,  shall  wilfully  and  without  lawful  excuse  refuse  or  neglect  to  provide 
the  same,  or  shall  unlawfully  or  maliciously  do  or  cause  to  be  done  any  bodily  harm 
to  any  such  apprentice  or  servant,  so  that  the  life  of  such  apprentice  or  servant  shall 
be  endangered,  or  the  health  of  such  apprentice  or  servant  shall  have  been  or  shall 
be  likely  to  be  permanently  injured,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor. 

See  as  to  costs,  24  &  25  Vict.  c.  100,  ss.  74,  75,  and  77,  supra,  p.  221. 

By  sect.  73  of  the  same  act,  "Where  any  complaint  shall  be  made  of  an  offence 
against  s.  26  of  this  act,  or  of  any  bodily  injury  inflicted  upon  any  person  under  the 
age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  be  indicted,  and 
the  circumstances  of  which  offence  amount  in  point  of  law  to  a  felony,  or  an  attempt 
to  commit  a  felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two  justices  of 
the  peace,  before  whom  such  complaint  is  heard,  shall  certify  under  their  hands,  that 
it  is  necessary  for  the  purposes  of  public  justice,  that  the  prosecution  should  be  con- 
ducted by  the  guardians  of  the  union  or  place,  or  where  there  are  no  guardians,  by 
the  overseers  of  the  poor  of  the  place,  in  which  the  offence  shall  be  charged  to  have 
been  committed,  such  guardians  or  overseers,  as  the  case  may  be,  upon  personal  ser- 
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vice  of  such  certificate,  or  a  duplicate  thereof,  upon  the  clerk  of  such  guardians,  or 
upon  any  one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall  pay  the 
costs,  reasonably  and  properly  incurred  by  them  therein,  so  far  as  the  same  shall  not 
be  allowed  to  them  under  any  order  of  any  court,  out  of  the  common  fund  of  the 
union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or  overseers,  as  the  case  may 
be ;  and  when  there  is  a  board  of  guardians,  the  clerk  or  some  other  officer  of  the 
union  or  place,  and  where  there  is  no  board  of  guardians,  one  of  the  overseers  of  the 
poor,  may,  if  such  justices  think  it  necessary  for  the  purposes  of  public  justice,  be 
bound  over  to  prosecute." 

It  has  been  held,  that  a  master  is  not  bound  by  law  to  furnish  medical  advice  for 
his  servant ;  but  that  it  is  otherwise  in  the  case  *of  an  apprentice,  and  [*557] 
that  a  master  is  bound,  during  the  illness  of  his  apprentice,  to  furnish  him  with 
proper  medicines. 

In  cases  of  children  of  tender  years]  If  a  person  be  under  an  obligation  to  sup- 
port a  child,  an  indictment  charging  a  breach  of  such  duty  must  aver  that  an  injury 
was  done  to  the  child  thereby.  This  rule  was  laid  down  by  Parke,  B.,  as  that  to  be 
gathered  from  the  authorities,  in  R.  v.  Hogan,  2  Den.  C.  C.  R.  277 ;  S.  C.  20  L.  J. 
M.  C.  219.  In  R.  V.  Philpott,  1  Dears.  C.  C.  R.  179;  S.  C.  22  L.  J.  M.  C.  113, 
this  rule  was  acted  upon  by  the  Court  of  Criminal  Appeal.  The  indictment  in  that 
case  was  against  the  mother  of  the  child,  and  stated  that  "  she  did  unlawfully  and 
wilfully  neglect  to  support  and  maintain  the  said  infant  child  or  to  furnish  the  said 
infant  child  with  necessary  and  proper  food  and  clothing,  and  did  then  unlawfully 
and  wilfully  desert  and  abandon  the  said  infant  child,  and  did  leave  the  said  infant 
child  without  proper  food  or  clothing,  &c.,  by  reason  of  which  said  unlawful  and  wil- 
ful neglect,  desertion,  and  abandonment,  the  said  infant  child  then  became  and  was 
greatly  injured  and.  weakened."  It  was  held,  that  these  latter  words  were  material, 
and  that  they  were  not  sufficiently  proved  by  evidence;  "that  the  child  had  suffered 
injury,  but  not  to  any  serious  extent."  In  delivering  the  judgment  of  the  court, 
Jervis,  C.  J.,  said,  "In  order  to  make  out  the  offence,  there  must  be  an  averment 
and  proof  that  injury  was  done  to  the  child's  health.  .  .  .  The  evidence  shows 
that  the  witness  was  of  opinion  that  the  child  had  suffered  some  injury,  but  not  to 
any  serious  extent.  The  court  are  of  opinion  that  a  degree  of  injury,  '  to  some,  but 
not  to  any  serious  extent,'  is  not  sufficient  to  constitute  an  offence  of  this  description. 
We  think  we  may  adopt  the  language  of  the  judges  in  R.  v.  Friend  (Russ.  &  Ry. 
20),  that  in  order  to  constitute  an  offence  indictable  as  a  misdemeanor,  it  is  necessary 
to  state  a  breach  of  duty  or  contract  in  refusing  or  neglecting  to  provide  for  an  infant 
of  tender  years  unable  to  provide  for  itself,  and  that  the  health  of  the  infant  has  been 
injured  by  the  neglect.  The  legislature  has,  to  a  certain  extent,  given  a  guide  to  the 
amount  of  injury  necessary  to  constitute  the  offence  in  the  statute  14  &  15  Vict.  o. 
11.  In  section  1,  it  makes  indictable  as  a  misdemeanor  the  offence  of  not  finding 
apprentices  and  young  persons  with  proper  food,  clothing,  and  lodging,  '  whereby  the 
health  of  such  person  shall  have  been  or  shall  be  likely  to  be  permanently  injured;' 
making  the  offence  then  to  depend  on  the  permanent  injury,  or  on  the  injury  to  the 
health."  See  24  &  25  Vict.  c.  100,  s.  26,  supra;  and  see  also  R.  v.  Pellam,  8  Q.  B. 
959  :  55  E.  C.  L  R. ;  8.  C.  15  L.  J.  M.  C.  105,  and  R.  v.  Renshaw,  11  Jur.  615. 

The  point  whether  a  person  is  indictable  for  abandoning  a  child  of  tender  years,  so 
that  such  child  thereby  becomes  chargeable  to  a  parish,  has  been  brought  before  the 
Court  of  Criminal  Appeal  in  two  cases :  R.  v.  Cooper,  1  Den.  C.  C.  R.  459 ;  S.  C.  18 
L.  J.  M.  C.  168,  and"R.  v.  Hogan,  2  Den.  C.  C.  R.  277 ;  S.  C.  20  L.  J.  M,  C.  219  j 
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but  in  the  former  case  the  indictment  did  not  allege  that  the  child  was  not  legally 
settled  in  the  parish  in  which  it  had  been  left  by  its  mother ;  and  in  the  latter,  it  was 
held  to  be  a  fatal  objection  to  the  indictment,  that  it  did  not  contain  an  averment 
that  the  prisoner  had  the  means  of  supporting  the  child. 

A  single  woman,  the  mother  of  an  infant  child,  was  indicted  for  neglecting  to  fur- 
[*558]  nish  it  with  food,  the  indictment  alleging  that  she  *was  able  and  had  the 
means  to  do  so.  There  was  no  evidence  of  the  actual  possession  of  means  by  the 
mother;  but  it  was  proved  that  she  could  have  applied  to  the  relieving  officer  of  the 
union,  and  that  if  she  had  so  applied  she  would  have  been  entitled  to  and  would  have 
received  relief,  adequate  to  the  due  support  and  maintenance  of  herself  and  child. 
The  prisoner  having  been  convicted,  the  Court  of  Criminal  Appeal  quashed  the  con- 
viction. The  case  was  not  argued  by  counsel,  but  the  court  in  giving  judgment  said, 
"The  allegation  in  the  indictment  is,  that  the  prisoner  being  able  and  having  the 
means  neglected  to  maintain  her  child.  We  are  of  opinion  that  there  was  no  evi- 
dence that  she  had  the  means  of  supporting  it,  and  therefore  that  the  allegation  is  not 
made  out.  To  show  that  she  might  by  possibility  have  obtained  the  necessary  means 
is  not  sufficient." 

See  also  as  to  aggravated  assaults  on  women  and  children,  24  &  25  Vict.  c.  100, 
s.  43. 

Lunatics,  cfccj  The  16  &  17  Vict.  e.  96,  s.  9,  enacts  that  "  If  any  superintendent, 
officer,  nurse,  attendant,  servant,  or  other  person  employed  in  any  registered  hospital, 
or  licensed  house,  or  any  person  having  the  care  or  charge  of  any  single  patient,  in 
any  way  abuse,  or  ill-treat,  or  wilfully  neglect,  any  patient  in  such  ho.spital,  or  house, 
or  such  single  patient;  or  if  any  person  detaining,  or  taking,  or  having  the  care  or 
charge,  or  concerned  in  taking  part  in  the  custody,  care,  or  treatment,  of  any  lunatic 
or  person  alleged  to  be  a  lunatic,  in  any  way  abuse,  ill-treat,  or  wilfully  neglect  such 
lunatic,  or  alleged  lunatic,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject 
to  indictment  for  every  such  offence,  or  to  forfeit  for  every  such  offence,  on  a  sum- 
mary conviction  thereof,  before  two  justices,  any  sum  not  exceeding  20Z."  i 

A  husband  having  been  tried  and  convicted  under  this  statute,  for  that  he,  having 
the  care  and  charge  of  his  wife,  a  lunatic,  did  abuse  and  ill-treat  her;  upon  a  case 
reserved,  the  court  held  that  he  was  not  a  person  having  the  care  and  charge  of  a 
lunatic  within  the  meaning  of  the  statute,  which  was  not  intended  to  apply  to  persons 
whose  care  or  charge  arose  from  natural  duty.  R.  v.  Rundle,  1  Dears.  C.  C.  R.  432 ; 
S.  C.  24  L.  J.  M.  C.  129. 
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By  37  Geo.  3,  c.  70,  s.  1  (E.),  and  the  37  Geo.  3,  c.  40,  s.  1  (I.),  (which  acts 
were  revised  and  made  perpetual  by  the  57  Geo.  8,  c.  7,  U.  K.),  after  reciting  that 
divers  wicked  and  evil-disposed  persons,  by  the  publication  of  written  or  printed 
papers,  and  by  malicious  and  advised  speaking,  had  of  late  industriously  endeavored 
to  seduce  persons  serving  in  his  majesty's  forces,  by  sea  and  land,  from  their  duty  and 
allegiance  to  his  majesty,  and  to  incite  them  to  mutiny  and  disobedience,  it  is  enacted, 
"  That  any  person  who  shall  maliciously  and  advisedly  endeavor  to  seduce  any  person 
or  persons  serving  in  his  majesty's  forces,  by  sea  or  land,  from  his  or  their  duty  and 
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allegiance  to  his  majesty,  or  to  incite  or  stir  up  any  such  person  or  persons  to  commit 
any  act  of  mutiny,  or  to  make,  or  endeavor  to  make,  any  mutinous  assembly,  or  to 
commit  any  traitorous  or  mutinous  practice  whatsoever,  shall,  on  being  legally  con- 
victed of  such  oflFence,  be  adjudged  guilty  of  felony  [and  shall  suffer  death,  as  in  case 
of  felony,  without  benefit  of  clergy]." 

Sec.  2  provides  and  enacts,  "That  any  offence  committed  against  this  act,  whether 
committed  on  the  high  seas  or  within  that  part  of  Great  Britain  called  England,  shall 
and  may  be  prosecuted  and  tried  before  any  court  of  oyer  and  terminer,  or  gaol  de- 
livery, for  any  county  of  that  part  of  Great  Britain  called  England,  in  such  manner 
and  form  as  if  the  said  offence  had  been  therein  committed." 

By  the  7  Wra.  4  and  1  Vict.  c.  91  (U.  K.),  s.  1,  after  reciting  (inter  alia')  the 
above  statutes,  it  is  enacted,  "  That  if  any  person  shall,  after  the  commencement  of 
this  act,  be  convicted  of  any  of  the  offences  hereinbefore  mentioned,  such  person 
shall  not  suffer  death,  or  have  sentence  of  death  awarded  against  him  or  her  for  the 
same,  but  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  persons,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  s.  2,  hard  labor  and  solitary  confinement  may  be  awarded  in  cases  of  imprison- 
ment. 

The  annual  mutiny  acts  make  it  a  misdemeanor  for  every  person  who  shall,  in  any 
part  of  her  majesty's  dominions,  directly  or  indirectly  persuade  any  soldier  to  desert. 


*LAECENY. 


•    [*560] 


Interpretation  of  terras,        .  ...... 

Distinction  between  grand  and  petit  larceny  abolished, 

Bailees  fraudulently  converting  property,     ..... 

Punishment  for  simple  larceny,     ...  ... 

Three  larcenies  within  six  months  may  be  charged  in  one  indictment, 

Election .         .  .         . 

Larceny  after  a  previous  conviction  for  felony,    . 

misdemeanor,, 
two  summary  convictions,       ..... 

by  servants,    ......... 

by  persons  in  the  Queen's  service,  or  in  the  police. 
Conviction  for  larceny  on  indictment  for  embezzlement,  and  vice  versa^ 
Venue,  ....... 

Larceny  of  property  of  partners,  Ac,  . 

of  counties,  (fee,  .... 

for  the  use  of  the  poor, 
of  trustees  of  turnpikes, 
of  commissioners  of  sewers,  . 
of  friendly  societies, 
Definition  of  larceny,  .         .  . 

Proof  of  the  taking,     ..... 

What  manual  taking  is  required. 
Possession  obtained  by  mistake, 

by  fraud. 
Property  as  well  as  possession  parted  with. 
Possession  obtained  by  forced  process  of  law, 
by  bailees, 
by  servants,  . 
Proof  of  the  intent  to  deprive  the  owner  of  his  property. 
Goods  taken  under  a  fair  claim  of  right,  . 

Larceny  of  goods  found, 

by  the  owner,  ...... 

by  part  owners,       ..... 

by  wife, 

Distinction  between  larceny,  embezzlement,  and  obtaining  by  false  pretences, 
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Proof  of  value 602 

ownership,      .............  602 

iDtermediate  tortious  taking,        ........  602 

Goods  in  cuslodia  legis, 602 

Goods  of  an  adjudged  felon, 602 

Goods  in  possession  of  children,    .......  603 

[*56]]  *Goods  in  possession  of  bailees,      ........  60.3 

Goods  in  possession  of  carriers,     ........  604 

Goods  of  deceased  persons 605 

Goods  of  lodgers,  ..........  606 

Goods  of  married  women 606 

Goods  of  persons  unknown 606 

Goods  in  the  possession  of  servants 606 

Goods  of  oorporations,  .         .........  607 

Goods  in  a  church,        ..........  608 

Venue 608 


Interpretation  of  termsJ]  By  the  24  &  25  Vict.  c.  96,  s.  1,  "In  the  interpreta- 
tion of  this  act,  the  term  'document  of  title  to  goods,'  shall  include  any  bill  of  lading, 
India  warrant,  dock  warrant,  warehouse-keeper's  certificate,  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing  bought  and  sold,  note  or  any  other 
document  used  in  the  ordinary  course  of  business,  as  proof  of  the  possession  or  con- 
trol of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  indorsement  or  by 
delivery,  the  possessor  of  such  documents  to  transfer  or  receive  any  goods  thereby 
represented  or  therein  mentioned  or  referred  to. 

"  The  term  '  document  of  title  to  lands,'  shall  include  any  deed,  map,  paper,  or 
parchment,  written  or  printed,  or  partly  written  and  partly  printed,  being  or  contain- 
ing evidence  of  the  title,  or  any  part  of  the  title,  to  any  real  estate  or  to  any  interest 
in  or  out  of  any  real  estate. 

"  The  term  '  valuable  security,'  shall  include  any  order,  exchequer  acquittance,  or 
other  security  whatsoever  entitling  or  evidencing  the  title  of  any  person  or  body  cor- 
porate to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of  the  United 
Kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund 
of  any  body  corporate,  company,  or  society,  whether  within  the  United  Kingdom,  or 
in  any  foreign  state  or  country,  or  to  any  deposit  in  any  bank,  and  shall  also  include 
any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security  whatsoever  for 
money  or  for  payment  of  money,  whether  of  the  United  Kingdom,  or  of  Great  Britain, 
or  of  Ireland,  or  of  any  foreign  state,  and  any  document  of  title  to  lands  or  goods  as 
hereinbefore  defined. 

"  The  term  '  property,'  shall  include  every  description  of  real  and  personal  prop- 
erty, money,  debts,  and  legacies,  and  all  deeds  and  instruments  relating  to  or  evidenc- 
ing the  title  or  right  to  any  property,  or  giving  a  right  to  recover  or  receive  any 
money  or  goods,  and  shall  also  include  not  only  such  property  as  shall  have  been 
originally  in  the  possession  or  under  the  control  of  any  party,  but  also  any  property 
into  or  for  which  the  same  may  have  been  converted  or  exchanged,  and  anything 
acquired  by  such  conversion  or  exchange-,  whether  immediately  or  otherwise. 

"  For  the  purpose  of  this  act,  the  night  shall  be  deemed  to  commence  at  nine  of 
the  clock  in  the  evening  of  each  day,  and  to  conclude  at  six  of  the  clock  in  the  morn- 
ing of  the  next  succeeding  day." 

Distinction  between  grand  and  petit  larceny  aholishedJ]  By  s.  2,  "  Every  larceny, 
[*562]  whatever  be  the  value  of  the  property  stolen,  shall  be  *deemed  to  be  of  the 
same  nature,  and  shall  be  subject  to  the  same  incidents  in  all  respects  as  grand  lar- 
ceny was  before  the  twenty-first  day  of  June,  one   thousand  eight  hundred  and 
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twenty-seven ;  and  every  court  whose  power  as  to  the  trial  of  larceny  was  before  that 
time  limited  to  petty  larceny,  shall  have  power  to  try  every  case  of  larceny,  the  pun- 
ishment of  which  cannot  exceed  the  punishment  hereinafter  mentioned  for  simple 
larceny,  and  also  to  try  all  accessories  to  such  larceny." 

Bailees  frauduVently  converting  property,  "l  By  s.  3,  "  Whosoever,  being  a  bailee 
of  any  chattel,  money,  or  valuable  security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use  or  the  use  of  any  person  other  than  the  owner  thereof,  although 
he  shall  not  break  bulk  or  otherwise  determine  the  bailment,  shall  be  guilty  of  lar- 
ceny, and  may  be  convicted  thereof  upon  an  indictment  for  larceny;  but  this  section 
shall  not  extend  to  any  offence  punishable  on  summary  conviction." 

Punishment  for  simple  larceny. 1  By  s.  4,  "  Whosoever  shall  be  convicted  of 
simple  larceny,  or  of  any  felony  hereby  made  punishable  like  simple  larceny,  shall 
(except  in  the  cases  hereinafter  otherwise  provided  for)  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  impris- 
oned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping." 

Three  larcenies  within  six  months  may  he  charged  in  one  indictment."]  By  s.  5, 
"  It  shall  be  lawful  to  insert  several  counts  in  the  same  indictment  against  the  same 
person  for  any  number  of  distinct  acts  of  stealing,  not  exceeding  three,  which  may 
have  been  committed  by  him  against  the  same  person  within  the  space  of  six  months 
from  the  first  to  the  last  of  such  acts,  and  to  proceed  thereon  for  all  or  any  of  them." 

Election.]  By  s.  6,  "If,  upon  the  trial  of  any  indictment  for  larceny,  it  shall  ap- 
pear that  the  property  alleged  in  such  indictment  to  have  been  stolen  at  one  time  was 
taken  at  different  times,  the  prosecutor  shall  not  by  reason  thereof  be  required  to 
elect  upon  which  taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more 
than  three  takings,  or  that  more  than  the  space  of  six  months  elapsed  between  the 
first  and  the  last  of  such  takings ;  and  in  either  of  such  last-mentioned  cases  the 
prosecutor  shall  be  required  to  elect  to  proceed  for  such  number  of  takings,  not  ex- 
ceeding three,  as  appear  to  have  taken  place  within  the  period  of  six  months  from 
the  first  to  the  last  of  such  takings." 

Larceny  after  a  previous  conviction  for  felony.]  By  s.  7,  "  Whosoever  shall  com- 
mit the  oifence  of  simple  larceny  after  a  previous  conviction  for  felony,  whether  such 
conviction  shall  have  taken  place  upon  an  indictment  or  under  the  provisions  of  the 
act  passed  in  the  session  held  in  the  18  &  IS  years  of  Queen  Victoria,  chapter  one 
hundred  and  twenty-six,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  terra  not  exceeding  ten  years,  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  *term  not  exceeding  two  years,  with  or  without  [*563] 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

Larceny  after  a  conviction  for  misdemeanor.]  By  s.  8,  "  Whosoever  shall  com- 
mit the  offence  of  simple  larceny,  or  any  offence  hereby  made  punishable  like  simple 
larceny,  after  having  been  previously  convicted  of  any  indictable  misdemeanor  pun- 
ishable under  this  act,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
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penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  terra  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping." 

Larceny  after  two  summary  convictions.^  ■  By  s.  9,  "  Whosoever  shall  commit  the 
offence  of  simple  larceny,  or  any  offence  hereby  made  punishable  like  simple  larceny, 
after  having  been  twice  summarily  convicted  of  any  of  the  offences  punishable  upon 
summary  conviction,  under  the  provisions  contained  in  the  act  of  the  session  held  in 
the  seventh  and  eighth  years  of  King  George  the  Fourth,  chapter  twenty-nine,  or  the 
act  of  the  same  sessions,  chapter  thirty,  or  the  act  of  the  ninth  year  of  King  George 
the  Fourth,  chapter  fifty-five,  or  the  act  of  the  same  year,  chapter  fifty-six,  or  the  act 
of  the  sessions  held  in  the  tenth  and  eleventh  years  of  Queen  Victoria,  chapteV  eighty- 
two,  or  of  the  act  of  the  session  held  in  the  eleventh  and  twelfth  years  of  Queen  Vic- 
toria, chapter  fifty-nine,  or  in  sections  three,  four,  five,  and  six  of  the  act  of  the  ses- 
sions held  in  the  fourteenth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-two, 
or  in  this  act,  or  the  act  of  this  session,  intituled  an  act  to  consolidate  and  amend  the 
statute  law  of  England  and  Ireland  relating  to  malicious  injuries  to  property  (whether 
each  of  the  convictions  shall  have  been  in  respect  of  an  offence  of  the  same  descrip- 
tion or  not,  and  whether  such  convictions  or  either  of  them  sjiall  have  been  or  shall 
be  before  or  after  the  passing  of  this  act),  shall  be  guilty  of  felon}',  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  seven  years,  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  terra  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

Larceny  hy  servant.']  By  s.  67,  "Whosoever,  being  a  clerk  or  servant,  or  being 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  steal  any 
chattel,  money,  or  valuable  security  belonging  to  or  in  the  possession  or  power  of  his 
master  or  employer,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping." 

Larceny  hy  pirsons  in  the  Queen's  service  or  in  the  police.]  By  s.  69,  "  Whosoever 
being  employed  in  the  public  service  of  her  majesty,  or  being  a  constable  or  other 
[*56-t]  person  employed  in  the  police  *of  any  county,  city,  borough,  district,  or  place 
whatsoever,  shall  steal  any  chattel,  money,  or  valuable  security  belonging  to  or  in  the 
possession  or  power  of  her  majesty,  or  intrusted  to  or  received  or  taken  into  posses- 
sion by  him  by  virtue  of  his  employment,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  *court,  to  be  kept  in  penal  ser- 
vitude for  any  terra  not  exceeding  fourteen  years,  and  not  less  than  three  years,— or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Conviction  for  larceny  on  indictment  for  embezzlement,  and  vice  versQ,^  By  s.  72, 
"  If  upon  the  trial  of  any  person  indicted  for  embezzlement,  or  fraudulent  application 
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or  disposition  as  aforesaid,  it  shall  be  proved  that  he  took  the  property  in  question  in 
any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that 
such  person  is  not  guilty  of  embezzlement,  or  fraudulent  application  or  disposition, 
but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or  person  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  or  as  a  person  employed  in 
the  public  service,  or  in  the  police,  as  the  case  may  be ;  and  thereupon  such  person 
shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon 
an  indictment  for  such  larceny;  and  if  upon  the  trial  of  any  person  indicted  for  lar- 
ceny it  shall  be  proved  that  he  took  the  property  in  question  in  any  such  manner  as 
to  amount  in  law  to  embezzlement,  or  fraudulent  application  or  disposition  as  afore- 
said, he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be 
at  liberty  to  return  as  their  verdict  that  such  person  is  not  guilty  of  larceny,  but  is 
guilty  of  embezzlement,  or  fraudulent  application  or  disposition,  as  the  case  may  be, 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  such  embezzlement,  fraudulent  applica- 
tion or  disposition;  and  no  person  so  tried  for  embezzlement,  fraudulent  application 
or  disposition,  or  larceny  as  aforesaid,  shall  be  liable  to  be  afterwards  prosecuted  for 
larceny,  fraudulent  application  or  disposition,  or  embezzlement,  upon  the  same  facts." 

Vi-nue.]  By  s.  114,  "If  any  person  shall  have  in  his  possession  in  any  one  part 
of  the  United  Kingdom  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  which  he  shall  have  stolen  or  otherwise  feloniously  taken  in  any  other 
part  of  the  United  Kingdom,  he  may  be  dealt  with,  indicted,  tried,  and  punished  for 
larceny  or  theft  in  that  part  of  the  United  Kingdom  where  he  shall  so  have  such 
property,  in  the  same  manner  as  if  he  had  actually  stolen  or  taken  it  in  that  part; 
and  if  any  person  in  any  one  part  of  the  United  Kingdom  shall  receive  or  have  any 
chattel,  money,  or  valuable  security,  or  other  property  whatsoever  which  shall  have 
been  stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the  United  Kingdom, 
such  person  knowing  such  property  to  have  been  stolen  or  otherwise  feloniously  taken, 
he  may  be  dealt  with,  indicted,  tried,  and  punished  for  sueh  ofiFence  in  that  part  of 
the  United  Kingdom  where  he  shall  so  receive  or  have  such  property,  in  the  same 
manner  as  if  it  had  been  originally  stolen  or  taken  in  that  part." 

^Larceny  of  property  of  partners,  dsc.']  By  the  7  Geo.  4,  c.  64,  s.  14,  [*565] 
(the  9  Geo.  4,  c.  54,  s.  28, 1.),  in  order  to  remove  the  difficulty  of  stating  the  names 
of  all  the  owners  of  property  in  the  case  of  partners  and  other  joint  owners,  it  is 
enacted,  that,  "  in  any  indictment  or  information  for  any  felony  or  misdemeanor, 
wherein  it  shall  be  requisite  to  state  the  ownership  of  any  property  whatsoever, 
whether  real  or  personal,  which  shall  belong  to  or  be  in  the  possession  of  more  than  one 
person,  whether  such  persons  be  partners  in  trade,  joint-tenants,  parceners,  or  tenants 
in  common,  it  shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  such  prop- 
erty to  belong  to  the  person  so  named,  and  another  or  others,  as  the  case  may  be ; 
and  whenever,  in  any  indictment  or  information  for  any  felony  or  misdemeanor,  it 
shall  be  necessary  to  mention,  for  any  purpose  whatsoever,  any  partners,  joint-tenants, 
parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  describe  them  in  the  manner 
aforesaid  ;  and  the  provision  shall  be  construed  to  extend  to  all  joint-stock  companies 
and  trustees." 

Under  a  statute  of  the  same  session,  the  7  Geo.  4,  c.  46,  s.  9,  in  indictments  or 
informations  by  or  on  behalf  of  joint-stock  banking  copartnerships,  for  stealing  or 
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embezzling  money,  goods,  effects,  bills,  notes,  securities,  or  other  property  belonging 
to  them,  or  for  any  fraud,  forgery,  crime,  or  offence  committed  against  or  with  intent 
to  injure  or  defraud  such  copartnership,  the  money,  &c.,  may  be  stated  to  be  the 
property  of,  and  the  intent  may  be  laid  to  defraud  any  one  of  the  public  officers  of 
such  copartnership,  and  the  name  of  any  one  of  their  public  officers  may  be  used  in 
all  indictments  or  informations,  where  it  otherwise  would  be  necessary  to  name  the 
person  forming  the  company. 

The  7  Geo.  4,  c.  46,  was  amended  and  continued  by  the  1  &  2  Vict.  c.  96,  which 
was  made  perpetual  by  the  5  &  6  Vict.  c.  85,  and  under  which  a  shareholder  in  a 
joint-stock  banking  company  may  be  indicted  for  stealing  or  embezzling  the  goods  or 
money  of  the  company,  it  being  laid  as  the  property  of  a  public  officer  of  the  com- 
pany, duly  appointed  and  registe'red  under  the  acts. 

Larceny  of  -property  of  counties,  (fee]  By  the  7  Geo.  4,  c.  64,  s.  15,  "  In  any  in- 
dictment or  information  for  any  felony  or  misdemeanor  committed  in,  upon,  or  with 
respect  to  any  bridge,  court,  gaol,  house  of  correction,  infirmary,  asylum,  or  other 
building,  erected  or  maintained  in  whole,  or  in  part,  at  the  expense  of  any  county, 
riding,  or  division,  or  on  or  with  respect  to  any  goods  or  chattels  whatsoever,  pro- 
vided for  or  at  the  expense  of  any  county,  riding,  or  division,  to  be  used  for  making, 
altering,  or  repairing  any  bridge,  or  any  highway,  at  the  ends  thereof,  or  any  court 
or  other  such  building  as  aforesaid,  or  to  be  used  in  or  with  any  such  court  or  other 
building,  it  shall  be  sufficient  to  state  any  such  property,  real  or  personal,  to  belong 
to  the  inhabitants  of  such  county,  riding,  or  division  ;  and  it  shall  not  be  necessary 
to  specify  the  names  of  any  of  such  inhabitants."  The  9  Geo.  4,  c.  54,  s.  29  (L), 
contains  a  somewhat  similar  enactment. 

Larceny  of  goods  for  the  use  of  the  poor.]  By  the  7  Geo.  4,  c.  64,  s.  16,  with 
respect  to  the  property  of  parishes,  townships,  and  hamlets,  it  is  enacted,  that,  "  In 
any  indictment  or  information  for  any  felony  or  misdemeanor  committed  in,  upon,  or 
[*566]  with  respect  to  *any  workhouse,  or  poorhouse,  or  on  or  with  respect  to  any 
goods  or  chattels  whatsoever,  provided  for  the  use  of  the  poor  of  any  parish  or 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places,  or  to  be  used  in 
any  workhouse  or  poorhouse  in  or  belonging  to  the  same,  or  by  the  master  or  mistress 
of  such  workhouse  or  poorhouse,  or  by  any  workmen  or  servants  employed  therein, 
it  shall  be  sufficient  to  state  any  such  property  to  belong  to  the  overseers  of  the, poor 
for  the  time  being  of  such  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
lets, place  or  places,  and  it  shall  not  be  necessary  to  specify  the  names  of  all  or  any 
of  such  overseers  j  and  in  any  indictment  or  information  for  any  felony  or  misde- 
meanor committed  on,  or  with  respect  to  any  materials,  tools,  or  implements  provided 
for  making,  altering,  or  repairing  any  highway  within  the  parish,  township,  hamlet,  or 
place,  otherwise  than  by  the  trustees  or  commissioners  of  any  turnpike-road,  it  shall 
be  sufficient  to  aver  that  any  such  things  are  the  property  of  the  surveyor  or  surveyors 
of  the  highways  for  the  time  beiug  of  such  parish,  township,  hamlet,  or  place,  and  it 
shall  not  be  necessary  to  specify  the  name  or  names  of  any  such  surveyor  or  sur- 
veyors. 

By  the  12  &  1.3  Vict.  c.  103,  s.  15,  it  is  provided,  that,  "  in  respect  of  any  in- 
dictment or  other  criminal  proceeding  every  collector  or  assistant  overseer  appointed 
under  the  authority  of  any  order  of  the  poor  law  commissioners  or  the  poor  law  board, 
shall  be  deemed  and  taken  to  be  the  servant  of  the  inhabitants  of  the  parish  whose 
money  or  other  property  he  shall  be  charged  to  have  embezzled  or  stolen,  and  shall 
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be  so  described  ;  and  it  shall  be  sufficient  to  state  such  money  or  property  to  belong 
to  the  inhabitants  of  such  parish,  without  the  names  of  any  such  inhabitants  being 
specified." 

Larceny  of  property  of  trustees  of  turnpiJces.]  By  the  7  Geo.  4,  c.  64,  s.  17,  with 
respect  to  property  under  turnpike  trusts,  it  is  enacted,  that,  "  in  any  indictment  or 
information  for  any  felony  or  misdemeanor  committed  on  or  with  respect  to  any  house, 
building,  gate,  machine,  lamp,  board,  stone,  post,  fence,  or  other  thing  erected  or 
provided  in  pursuance  of  any  act  of  Parliament  for  making  any  turnpike  road,  or  any 
of  the  conveniences  or  appurtenances  thereunto  respectively  belonging,  or  any  mate- 
rials, tools,  or  implements  provided  for  making,  altering,  or  repairing  any  such  road, 
it  shall  be  sufficient  to  state  any  such  property  to  belong  to  the  trustees  or  commis- 
sioners of  such  road,  and  it  shall  not  be  necessary  to  specify  the  names  of  any  such 
trustees  or  commissioners." 

Larceny  of  property  of  commissioners  of  sewers.]  By  the  7  Geo.  4,  c.  64,  s.  18, 
with  respect  to  property  under  commissioners  of  sewers,  it  is  enacted,  that  "  in  any 
indictment  or  information  for  any  felony  or  misdemeanor  committed  on  or  with  re- 
spect to  any  sewer  or  other  matter  within  or  under  the  view,  cognizance,  or  manage- 
ment of  any  commissioners  of  sewers,  ^t  shall  be  sufficient  to  state  any  such  property 
to  belong  to  the  commissioners  of  sewers  within  or  under  whose  view,  cognizance,  or 
management,  any  such  things  shall  be,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  of  such  commissioners." 

Larceny  of  property  of  friendly  societies,  &c.]  By  the  18  &  19  *Vict.  c.  [*567] 
63,  s.  18,  the  moneys,  goods,  chattels,  securities  for  money,  and  all  other  eflFects 
whatever,  belonging  to  any  friendly  society,  may  be  described  to  be  the  property  of 
the  trustees  of  the  society  for  the  time  being,  in  their  proper  names,  without  further 
description.  So  by  the  9  Geo.  4,  c.  92,  s.  8,  the  moneys,  goods,  chattels,  and  effects 
and  securities  for  money,  or  other  obligatory  instruments  and  evidences  or  muniments 
belonging  to  any  savings  bank  may  be  stated  to  be  the  property  of  the  trustee  or 
trustees  of  such  institution  for  the  time  being,  in  his,  her,  or  their  proper  names, 
without  further  description.  So  by  the  4  &  5  Wm.  4,  c.  23,  for  the  establishment 
of  loan  societies  in  England  and  Wales  (s.  4),  the  moneys,  goods,  chattels,  and  effects 
belonging  to  any  such  institution,  may  be  stated  to  be  the  property  of  the  trustee  or 
trustees  thereof  for  the  time  being,  in  his  or  their  proper  name,  without  further 
description. 

Definition  of  larceny.']  The  definitions  of  larceny  to  be  found  in  the  various 
books  are  mostly  derived  from  Bracton,  lib.  iii,  c.  32,  p.  150 ;  "furtum  est  tractatio 
rei  alienee  fraud^denta,  animo  furandi,  invito  illo  cujus  ilia  res  fuerit."  This  is  evi- 
dently derived  from  the  definition  of  furtum  given  by  the  Koman  law,  Inst.  lib.  ir, 
tit.  1,  s.  1 ;  "furtum  est  contractatio  fraudulosa  lucri  faciendi  causd  vel  ipsius  rei, 
vel  etiam  usus  ejus  possessionisve."  The  latter,  however,  is  not  the  definition  of  a 
crime,  but  of  a  civil  trespass,  giving  rise  to  the  actio  furti.  The  words  animo  fu- 
randi  in  the  former  and  lucri  causd,  in  the  latter  have  a  somewhat  similar  significa- 
tion. The  corresponding  phrase  of  modern  law  is  "with  a  felonious  intent;"  thus 
Mr.  East  defines  larceny  to  be  "  the  wrongful  or  fraudulent  taking  and  carrying  away 
by  one  person  of  the  mere  personal  goods  of  another  with  a  felonious  intent  to  convey 
to  his  (the  taker's)  own  use,  and  make  them  his  own  property,  without  the  consent 
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of  the  owner."(l)  2  East,  P.  0.  553.  In  R.  v.  Holloway,  1  Den.  C.  C.  375,  Parke, 
B.,  cited  this  definition  with  approbation,  but  seemed  to  think  it  did  not  state  quite 
sufficiently  that  the  taking  must  be  without  any  claim  of  right;  but  perhaps  that 
is  sufficiently  expressed  by  the  word  felonious.  It  is  erroneous  in  other  respects. 
Eyre,  C.  B.,  in  the  definition  given  by  him  retained  the  words  lucri  causd ;  thus  in 
E.  V.  Pears,  2  East,  P.  C.  685,  he  says  "larceny  is  the  wrongful  taking  of  goods 
with  intent  to  spoil  the  owner  of  them  Ivcri  causd."  And  Blackstone  says  "  the 
taking  must  be  felonious,  that  is,  done  nniino  fui-andi,  or,  a>s  the  civil  law  expresses 
it,  lucri  causd  ;"  4  Com.  232.  The  point  aimed  at  by  these  two  expressions,  animo 
/urandi,  and  lucri  causd,  the  meaning  of  which  has  been  much  discussed,  seems  to 
be  this  :  that  the  goods  must  be  taken  into  the  possession  of  the  thief  with  the  inten- 
tion of  depriving  the  owner  of  his  property/  in  them. 

It  may  be  remarked  here,  once  for  all,  that  everything  in  larceny,  and  the  kindred 
offences  of  embezzlement  and  obtaining  by  false  pretences,  depends  on  a  clear  appre- 
ciation of  the  difference  between  possession.  AnA  property .  Whether  or  no  a  thing  is 
in  our  possession  is  altogether  a  question  of  fact;  but  it  is  nevertheless  a  question, 
the  decision  of  which  is  regulated  by  the  law.  The  rules  laid  down  on  this  subject 
by  the  law  are,  as  in  all  such  cases  they  necessarily  must  be,  arbitrary  to  this  extent, 
namely,  that  there  are  cases  on  both  sides  of  the  line  which  is  drawn,  in  which  the 
application  of  the  rule  is  unsatisfactory.  Bul^this  inconvenience  is  balanced  by  the 
advantage  of  having  a  settled  line. 

[*568]  *Possession,  in  the  sense  in  which  it  is  used  in  English  law,  extends  not 
only  to  those  things  of  which  we  have  manual  prehension,  but  those  which  are  in 
our  house,  on  our  land,  or  in  the  possession  of  tho'se  under  our  control,  as  our  ser- 
vants, children,  &c. :  see  R.  v.  Wright,  infra,  p.  58S,  and  R.  v.  Reid,  id. 

Property  is  the  right  to  the  possession,  coupled  with  an  ability  to  exercise  that 
right.  Bearing  this  in  mind  we  may  perhaps  safely  define  larceny  as  follows  :  the 
wrongful  taking  possession  of  the  goods  of  another  with  intent  to  deprive  the  owner 
of  his  property  in  them.  It  is  not  necessary  to  add  to  this  definition  the  words 
"  without  any  claim  of  right  by  the  taker;"  as  that  is  excluded  by  the  latter  branch 
of  the  definition  relating  to  the  intent.  Nor  is  it  necessary  to  say  that  the  taking 
must  be  "  against  the  will  of  the  owner,"  because  that  is  included  in  the  word 
"  wrongful." 

It  will  be  seen  that  most  of  the  decided  cases  accord  with  this  view.  Tims  it  has 
been  held  that  though  in  taking  possession  of  the  article  the  intention  of  the  taker 
is  to  destroy  it,  and  that  he  never  contemplated  any  acquisition  of  property  himself, 
it  is  still  larceny,  because  he  intends  to  deprive  the  owner  of  his  property.  As  in 
R.  V.  Cabbage,  Russ.  &  Ry.  292,  where  the  prisoner  was  charged  with  stealing  a 
horse.  He  went  to  the  stable,  took  out  the  horse,  led  it  to  a  coal  pit,  and  backed 
it  into  the  shaft,  and  this  was  held  to  be  larceny.  Upon  this  case  it  is  observed  in 
the  report  of  the  criminal  law  commissioners  (p.  17)  that  where  the  removal  is  merely 
nominal,  and  the  motive  is  that  of  injury  to  the  owner,  the  offence  is  scarcely  dis- 
tinguishable from  that  of  malicious  mischief.  This  may  sometimes  be  so,  but  there  is 
at  tlie  same  time  a  very  clear  distinction  between  depriving  a  person  of  his  property, 
and  injuring  his  property  without  depriving  him  of  it.  A  similar  case  was  that  of 
R.  V.  Jones,  1  Den.  C.  C.  193,  where  a  servant,  after  her  discharge,  applied  at  the 
post-office  and  received  her  master's  letters;  she  delivered  all  but  one  to  her  master, 
and  that  one  she  destroyed,  with  a  view  of  suppressing  inquiries  with  reference  to  her 


(1)  1  Wheeler's  C.  C.  165,  536  ;  3  Ibid.  511. 
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character.  This  was  held  to  be  larceny.  So  where  the  prisoners  were  indicted  for 
stealing  their  master's  corn,  and  the  jury  found  that  the  prisoners  "  took  the  oats 
with  the  intent  of  giving  them  to  their  master's  horses,  and  without  any  intent  of 
applyingHhem  to  their  private  benefit.''  This  was  held  to  be  larceny,  in  accordance 
with  several  previous  decisions,  because  the  taking  the  oats  was  known  by  the  pris- 
oners to  be  wrongful,  and  their  intention  was  to  deprive  the  owner  of  Ms  property  in 
them.  It  is  true  that  some  of  the  judges  concurred  in  this  decision,  because  they 
considered  themselves  bound  by  the  previous  decisions,  and  Erie,  J.,  and  Piatt,  B., 
differed  from  it.  But  the  judgment  of  the  dissentient  judges  distinctly  acknowl- 
edged the  principle,  that  the  intention  to  deprive  the  owner  of  the  property  in  the 
goods  is  the  gist  of  the  offence,  which  intention  they  thought  could  not  exist  in  this 
case.  K.  v.  Privett,  1  Den.  C.  C.  193,  infra,  p.  591. 

On  the  other  hand  it  is  clearly  laid  down  that  although  the  party  may  wrongfully 
take  possession  of  the  goods,  yet  unless  he  intend  to  deprive  the  owner  of  his  property 
therein,  this  is  a  trespass  only  and  not  larceny ;  as  in  the  numerous  cases  where  the 
evidence  clearly  shows  that  the  prisoner  merely  intended  to  borrow  the  goods  for  a 
short  time,  and  then  return  them.     These  cases  are  collected,  infra,  p.  590. 

An  unauthorized  gift  by  a  servant  of  his  master's  goods  is  as  much  *a  [*569] 
felony  as  if  he  had  sold  or  pawned  them.  Per  Erskine,  J.,  R.  v.  White,  9  C.  &  P. 
344 :  38  E.  C.  L.  R. 

The  distinction  between  grand  and  petit  larceny  was  abolished  by  the  7  &  8  Geo. 
4,  0.  29,  s.  2.     See  24  &  25  Vict.  c.  96,  a.  2,  supra,  p.  561. 

Proof  of  the  taking.']  The  following  is  the  definition  of  a  felonious  taking  given 
by  the  criminal  law  commissioners :  "  The  taking  and  carrying  away  are  felonious, 
where  the  goods  are  taken  against  the  will  of  the  owner,  either  in  his  absence,  or  in 
a  clandestine  manner,  or  where  possession  is  obtained,  either  by  force  or  surprise,  or 
by  any  trick,  device,  or  fraudulent  expedient,  the  owner  not  voluntarily  parting  with 
his  entire  interest  in  the  goods;  and  where  the  taker  intends  in  any  such  case  fraudu- 
lently to  deprive  the  owner  of  the  entire  interest  in  the  property  against  his  will." 
1st  Rep.  p.  16. 

Where  goods  are  once  taken  with  a  felonious  intent,  the  offence  cannot  be  purged 
by  a  restoration  of  them  to  the  owner.  Thus  the  prisoner  having  robbed  the  prose- 
cutor of  a  purse,  returned  it  to  him  again,  saying,  if  you  value  the  purse  take  it,  and 
give  me  the  contents,  but  before  the  prosecutor  could  do  this  the  prisoner  was  appre- 
hended ;  the  offence  was  held  to  be  complete  by  the  first  taking.  R.  v.  Peat,  2  East, 
P.  C.  557;  see  also  R.  v.  Wright,  2  Russ.  by  Grea.  7,  and  9  C.  &  P.  554  (n);  and 
R.  v.  Phetheon,  9  0.  &  P.  552.     See  R.  v.  Trebilcock,  infra,  p.  592. 

Proof  of  the  taking — what  manual  taking  is  required."}  In  order  to  constitute 
the  offence  of  larceny,  there  must  be  an  actual  taking  possession  by  the  thief,  and 
this  is  what  is  meant  by  saying  that  every  larceny  includes  a  trespass;  though,  as- 
we  shall  see  presently,  the  trespass  is  sometimes  constructive  only.  Thus,  A.  owing 
money  to  the  prosecutor,  the  prisoner  said  he  could  settle  the  debt  on  A.'s  behalf,. and 
taking  a  receipt  from  his  pocket  put  it  on  the  table,  and  then  took  out  some  silver  in 
his  hand.  The  prosecutor  wrote  a  receipt  for  the  sum  mentioned  on  the  stamped 
paper,  and  the  prisoner  took  it  up  and  went  out  of  the  room.  On  being  asked  for 
the  money  he  said,  "  It  is  all  right,"  but  never  paid  it.  It  was  held,  that  this  waa 
not  a  larceny,  as  the  prosecutor  never  had  such  a  possession  as  would  enable  him  to 
maintain  trespass.  R.  v.  Smith,  2  Deb.  C.  C.  449;  S.  C.  21  L.  J.  M.  C.  111.     So 


569  LARCENY. 


where  the  prisoner  assigned  his  goods  to  trustees  for  the  benefit  of  his  creditors,  but 
before  the  trustees  had  taken  possession  he  removed  the  goods,  intending  to  deprive 
his  creditors  of  them,  it  was  held  that  he  was  not  guilty  of  larceny.  R.  v.  Pratt,  1 
Dears.  C.  C.  360;  R.  v.  Smith,  2  Den.  C.  C.  R.  449 ;  S.  C.  31  L.  J.  M.  C.  111. 
The  change  of  possession  need  not  be  by  the  very  hand  of  the  party  accused.  For 
if  he  fraudulently  procure  another,  who  is  himself  innocent  of  any  felonious  intent, 
to  take  the  goods  for  him,  it  will  be  the  same  as  if  he  had  taken  them  himself;  as  if 
one  procure  an  infant,  within  the  age  of  discretion,  to  steal  the  goods  for  him.  2 
East,  P.  C.  555 ;  2  Russ.  by  Grea.  5.  See  also  R.  v.  Williams,  1  C.  &  K.  195  :  47 
E.  C.  L.  R. 

The  least  removing  of  the  thing  taken  from  the  place  where  it  was  before  is  suf- 
ficient;(l)  indeed  the  words,  "take  and  carry  away,"  ordinarily  used  in  an  indict- 
ment for  larceny,  seem  to  mean  no  more  than  the  word  "take"  alone;  thus  a  guest, 
[*570]  who  had  taken  the  *sheets  from  his  bed  with  an  intent  to  steal  theni,  and 
carried  them  into  the  hall,  where  he  was  apprehended,  was  adjudged  guilty  of  larceny. 
Hawk.  P.  C.  b.  1,  c.  35,  s.  25 ;  3  Inst.  108;  2  East,  P.  C.  555;  1  Leach,  323;  see 
also  R.  V.  Samways,  1  Deara.  C.  C.  R.  371.     So  where  a  person  takes  a  horse  in  a 
close,  with  intent  to  steal  him,  aud  is  apprehended  before  he  can  get  him  out  of  the 
close,  3  Inst.  109;  see  further  as  to  cattle,  R.  v.  Williams,  1  Moo.  C.  C.  107,  ante, 
p.  351.     The  prisoner  got  into  a  wagon,  and  taking  a  parcel  of  goods  which  lay  in 
the  forepart,  had  removed  it  to  near  the  tail  of  the  wagon,  when  he  was  apprehended. 
The  twelve  judges  were  unanimously  of  opinion,  that  as  the  prisoner  had  removed  the 
property  from  the  spot  where  it  was  originally  placed,  with  an  intent  to  steal,  it  was  a 
sufficient  takiwj  and  carrying  awny  to  constitute  the  offence. (2)  R.  v.  Coslet,  1  Leach, 
236 ;  2  Bast,  P.  C.  556.     But  where  the  prisoner  had  set  up  a  parcel  containing 
linen,  which  was  lying  lengthways  in  a  wagon,  on  one  end,  for  the  greater  conve- 
nience of  taking  the  linen  out,  and  cut  the  wrapper  all  the  way  down  for  that  purpose, 
but  was  apprehended  before  he  had  taken  anything,  all  the  judges  agreed  that  this 
was  no  larceny,  although  the  intention  to  steal  was  manifest.     For  a  carrying  away, 
in  order  to  constitute  felony,  must  be  a  removal  of  the  goods  from  the  place  where 
they  were,  and  the  felon  must,  for  the  instant  at  least,  have  the  entire  and  absolute 
possession  of  them.  R.  v.  Cherry,  2  East,  P.  0.  256 ;  1  Leach,  536  (?i).     The  fol- 
lowing case,  though  nearly  resembling  the  latter,  is  distinguished  by  the  circumstance 
that  every  part  of  the  property  was  removed.     The  prisoner,  sitting  upon  a  coach- 
box, took  hold  of  the  upper  part  of  a  bag  which  was  in  the  front  boot,  and  lifted  it 
up  from  the  bottom  of  the  boot  on  which  it  rested.     He  handed  the  upper  part  of 
the  bag  to  a  person  who  stood  beside  the  wheel,  and  both  holding  it  endeavored  to 
pull  it  out,  but  were  prevented  by  the  guard.     The  prisoner,  being  found  guilty,  the 
judges,  on  a  case  reserved,  were  of  opinion  that  the  conviction  was  right,  thinking 
that  there  was  a  complete  asportavit  of  the  bag.  R.  v.  Walsh,  1  Moo.  C.  C.  14. 
The  prisoner  was  indicted  for  robbing  the  prosecutrix  of  a  diamond  ear-ring.    It 
appeared  that  as  she  was  coming  out  of  the  opera-house  the  prisoner  snatched  at  her 
ear-ring,  and  tore  it  from  her  ear,  which  bled,  and  she  was  much  hurt.     The  ear- 
ring fell  into  her  hair,  where  it  was  found  on  her  return  home.     On  a  case  reserved, 
the  judges  were  of  opinion  that  this  was  a  sufficient  taking  to  constitute  robbery; 
it  being  in  the  possession  of  the  prisoner  for  a  moment,  separated  from  the  owner's 
person,  was  sufficient,  though  he  could  not  retain  it,  but  probably  lost  it  again  the 
game  instant  that  it  was  taken.  R.  v.  Lapier,  2  East,  P.  C.  557;  1  Leach,  320. 

(I)  Case  of  Scott  etal.,  5  Rogers's  Reo.  169.  (2)  The  State  v.  Wilson,  1  Coxe,  441. 
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Where  a  servant  animo  furandi  took  his  master's  hay  from  his  stable,  and  put  it  in 
his  master's  wagon,  it  was  held  to  be  larceny.  K.  v.  Gruncell,  9  C.  &  P.  365  :  38  E. 
C.  L.  R.  There  must,  however,  be  a  possession  by  the  party  charged,  however  tem- 
porary.(l)  The  prisoner  stopped  the  prosecutor  as  he  was  carrying  a  feather  bed  on 
his  shoulders,  and  told  him  to  lay  it  down,  or  he  would  shoot  him.  The  prosecutor 
laid  the  bed  down ;  but  before  the  prisoner  could  take  it  up  he  was  apprehended. 
The  judges  were  of  opinion  that  the  offence  was  not  completed.  R.  v.  Farrel,  2 
East,  P.  G.  557. 

There  must  be  a  severance  of  the  goods  from  the  possession  of  the  owner.  The 
prisoner  took  a  purse  out  of  the  pocket  of  the  owner,  *but  the  purse  being  [*571] 
tied  to  a  bunch  of  keys,  and  the  keys  remaining  in  his  pocket,  and  the  party  being 
apprehended  while  they  remained  in  his  pocket,  it  was  held  no  larceny,  on  the  ground 
that  the  owner  still  remained  in  possession  of  his  purse ;  and  that  there  was  no  aspot- 
tavit.  R.  V.  Wilkinson,  1  Hale,  P.  C  508.  So  where  goods  in  a  shop  were  tied  to 
a  string,  which  was  fastened  to  one  end  of  the  bottom  of  the  counter,  and  the  pris- 
oner took  up  the  goods  and  carried  them  towards  the  door  as  far  as  the  string  would 
permit,  and  was  then  stopped,  Eyre,  B.,  ruled  that  there  was  no  severance,  and 
consequently  no  felony. (2)  Anon.,  cited  in  R.  v.  Cheery,  2  East,  P.  C.  556;  1 
Leach,  321  (n). 

The  prisoner  was  indicted  for  stealing  five  thousand  cubic  feet  of  gas.  The  gas 
company  had  contracted  to  supply  him  with  gas  to  be  paid  for  by  meter.  The  gas 
was  received  from  the  company's  main  into  an  entrance  pipe  belonging  to  the  pri- 
soner, and  passed  through  the  meter  which  the  prisoner  had  hired  of  the  company 
into  another  pipe,  the  property  of  the  prisoner,  dalled  the  exit-pipe,  which  fed  the 
burners.  The  prisoner  fraudulently,  by  fixing  a  pipe  connecting  the  entrance  and 
exit-pipes,  made  a  passage  through  which  the  gas  rose  to  the  burners  without  passing 
through  the  meter,  which  consequently  did  not  show  all  the  gas  consumed.  The 
jury  found  that  the  prisoner  had  not  by  contract  any  interest  in  or  control  over  the 
gas  until  it  passed  the  meter.  It  was  held,  that  the  prisoner,  by  opening  the  stopcock 
of  the  connecting-pipe,  and  letting  the  gas  from  out  of  the  entrance-pipe  into  it,  su£S- 
ciently  secured  a  portion  of  the  gas  to  constitute  an  asportavit,  and  that  he  was  guilty 
of  larceny  of  the  gas.  R.  v.  White,  1  Dears.  C.  C.  R.  203  j  S.  C.  22  L.  J.  M'.  C.  123. 

Proof  of  taking — possession  obtained  hy  mislafce.']  The  proof  that  the  goods  were 
taken  with  a  felonious  intent  may  be  rebutted,  by  showing  that  the  party  charged 
with  the  larceny  took  them  by  mistake.  Thus  if  the  sheep  of  A.  strayed  from  his 
flock  into  that  of  B.,  and  the  latter  by  mistake  drives  them  with  his  own  flock,  or 
shears  them,  that  is  not  felony;  but  if  he  knows  the  sheep  to  be  another's  and  marks 
them  with  his  own  mark,  it  is  said  that  would  be  evidence  of  a  felony.  1  Hale,  P.  C. 
507.  Sed  qu.  And  where  the  prisoner  by  mistake  drove  away  with  his  flock  of 
sheep  one  of  the  prosecutor's  lambs,  and  afterwards  on  finding  out  that  he  had  the 
lamb,  immediately  sold  it  as  his  own  ;  it  was  held,  that  as  the  original  taking  was  not 
rightful,  but  was  an  act  of  trespass,  the  subsequent  appropriation  was  larceny.  R.  v. 
Riley,  1  Dears.  C.  C.  R.  149 ;  S.  C.  22  L.  J.  M.  C.  48.  So  if  he  appears  desirous 
of  concealing  the  property,  or  of  preventing  the  inspection  of  it,  by  the  owner,  or  by 
any  other  who  might  make  the  discovery,  or  if,  being  asked,  he  deny  the  having 
them,  although  the  knowledge  be  proved  :  these  likewise  are  circumstances  tending 
to  show  the  felonious  intent.  2  East,  P.  C.  661. 

(1)  Kemp  V.  The  State,  13  Humphrey,  39.  (2)  Phillips's  Case,  4  Rogers's  Rec.  117. 
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But  there  is  a  distinction  between  things  taken  by  mistake,  and  things  delivered 
by  mistake.  In  the  latter  case  no  subsequent  appropriation  of  the  goods  will  amount 
to  larceny,  so  long  as  the  lawful  possession  continues.  Thus,  where  a  letter  contain- 
ing a  bill  of  exchange  was  by  mistake  delivered  to  another  person  of  the  same  name 
as  the  person  to  whom  it  was  addressed,  and  the  person  to  whom  it  was  so  delivered, 
fraudulently  appropriated  it;  being  convicted  of  larceny,  the  judges  held  the  convic- 
tion wrong.  R  v.  Mucklow,  1  Moo.  C.  C.  160.  So  where  by  mistake  a  letter  was 
[*57"i]  *delivered  at  the  post-ofl5ce  to  J.  S.,  which  was  intended  for  another  J.  S., 
and  which  contained  a  post-oflSce  order  for  money;  whereupon  J.  8.,  not  being  able 
to  read,  took  the  letter  to  W.  D.,  who  discovered  the  mistake ;  but,  notwithstanding 
this,  they  got  the  order  cashed  and  appropriated  the  proceeds ;  this  was  held  not  to 
be  larceny.  R.  v.  Davis,  25  L.  J.  M.  C.  91.  See,  as  to  provisions  to  meet  these 
cases,  post,  tit.  Post-Office. 

Proof  of  the  talcing  poaspssion  obtained  hy  fraud ^  It  is  clear  that  if  the  posses- 
sion of  goods  be  obtained  by  fraud,  this  is  a  taking  possession  of  the  goods  so  as  to 
constitute  larceny.  The  difficulty  in  these  cases  has  arisen  in  discovering  what  was 
the  intention  of  the  prisoner  at  the  time  that  he  obtained  the  possession  ;  as  the  ques- 
tion, whether  or  not  he  was  guilty  of  larceny,  turned  formerly  entirely  on  this  point. 
If  his  intention  was  originally  fraudulent  then  it  was  larceny;  if  it  was  originally  in- 
nocent then  he  was  merely  a  bailee,  and  a  subsequent  fraudulent  appropriation  was 
not  necessarily  larceny.(l)  Now,  however,  inasmuch  as  every  fraudulent  appropria- 
tion by  a  bailee  is,  in  consequence  of  the  provisions  of  the  24  &  25  Vict.  c.  100,  s. 
3,  supra,  p.  362,  a  larceny,  and  the  prisoner  in  this  case  would  be,  at  least,  a  bailee, 
the  distinction  is  of  less  importance;  but  it  is  not  desirable  to  lose  sight  entirely  of 
the  decisions  on  the  point,  the  principal  of  which  are  here  given.  Thus,  where  the 
prisoner  hired  a  mare  for  a  day  to  go  to  L.,'and  said  he  should  return  the  same  even- 
ing, and  gave  a  false  reference.  In  the  afternoon  of  the  same  day  he  sold  the  mare 
in  Smithfield  ;  this  was  held  to  be  larceny.  R.  v.  Pears,  2  East,  P-  C.  684 ;  Lea,  212. 
A  postboy  applied  to  the  prosecutor,  a  livery-stable  keeper,  for  a  horse,  in  the  name 
of  Mr.  Ely,  saying  that  there  was  a  chaise  going  to  Barnet,  and  that  Mr.  Ely  wanted 
a  horse  for  his  servant  to  accompany  the  chaise,  and  return  with  it.  The  horse  was 
delivered  by  the  prosecutor's  servant  to  the  prisoner,  who  mounted  him,  and,  on 
leaving  the  yard,  said  he  was  going  no  farther  than  Barnet.  He  only  proceeded  a 
short  way  on  the  road  to  Barnet,  and  on  the  same  day  sold  the  horse  in  Goodman's 
•Fields  for  a  guinea  and  a  half,  including  saddle  and  bridle.  The  court  observed 
that  the  judges,  in  R.  v.  Pears,  had  determined,  that  if  a  person,  at  the  time  he  ob- 
'tained  another's  property,  meant  to  convert  it  to  his  own  use,  it  was  felony :  that 
there  was  a  distinction,  however,  to  be  observed  in  this  case;  for  if  they  thought  that 
the  prisoner,  at  the  time  of  hiring  the  horse  for  the  purpose  of  going  to  Barnet, 
really  intended  to  go  there,  but  finding  himself  in  possession  of  the  horse,  afterwards 

(1)  When  a  party,  fraudulently  and  with  intent  to  steal,  obtains  posses.«ion  of  a  chattel  with  the 
■consent  and  by  the  delivery  of  the  owner,  under  pretence  of  borrowing,  and  converts  the  chattel  to' 
his  own  use,  he  is  guilty  of  larceny.  Starker  v.  The  Commonwealth,  7  Leigh,  762  ,■  White  v,  The 
State,  11  Texas,  769.  5  .         . 

When  one  obtains  possession  of  goods  by  false  representation,  intending  to  convert  them  to  his  own 
use,  and  afterwards  does  convert  them,  entirely  or  partially,  the  owner  not  having  parted  with  the 
right  of  property,  it  is  larceny.  The  State  v.  Lindenthall,  5  Richardson,  2.37  ;  The  Commonwealth  v. 
Wilde,  6  Gray,  83. 

When  a  bank  bill  is  delivered  to  a  party  to  procure  change,  and  he  appropriates  it,  it  is  larceny  ( 
and  it  is  no  defence  that  the  owner  of  the  bill  owed  him  a  certain  sum,  which  he  intended  to  pay 
ihim  outof  the  proceeds  of  that  particular  bill.  Farrell  v.  The  People,  IB  Illinois,  5U6. 
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determined  to  convert  it  to  his  own  use,  instead  of  proceeding  to  the  place,  it  would 
not.amount  to  a  felonious  taking.  R.  v.  Charlewood,  2  East,  P.  C.  689;  1  Leach, 
409.  Major  Semple's  case  was  also  decided  upon  the  point  of  the  prisoner's  inten- 
tion. Under  the  name  of  Major  Harrold,  he  had  been  in  the  habit  of  hiring  car- 
riages from  the  prosecutor,  a  coachmaker,  and  on  the  1st  of  Sept.,  1786,  he  hired  the 
chaise  in  question,  saying,  he  should  want  it  for  three  weeks  or  a  month,  as  he  was 
going  a  tour  round  the  north.  It  was  agreed  that  he  should  pay  at  the  rate  of  5s.  a 
day  during  that  time,  and  a  price  of  fifty  guineas  was  talked  about,  in  case  he  should 
purchase  it  on  his  return  to  London,  which  was  suggested  by  the  prisoner,  but  no 
agreement  took  place  as  to  the  purchase.  A  few  days  afterwards  the  prisoner  took 
the  chaise  with  his  own  horses  from  London  to  Uxbridge,  *where  he  ordered  [*573] 
a  pair  of  horses,  went  to  Bulstrode,  returned  to  Uxbridge,  and  got  fresh  horses. 
Where  he  afterwards  went  did  not  appear.  He  was  apprehended  a  year  afterwards 
on  another  charge.  Being  indicted  for  stealing  the  chaise,  it  was  argued  for  him, 
that  he  had  obtained  the  chaise  under  a  contract  which  was  not  proved  to  be  broken, 
and  that  this  distinguished  it  from  R.  v.  Pears,  supra,  and  R.  v.  k\ck\e&,  post ;  that 
the  chaise  was  hired  generally,  and  not  to  go  to  any  particular  place;  that  he  had 
therefore  a  legal  possession,  and  that  the  act  was  a  tortious  conversion,  and  not  a 
felony.  It  was  also  argued,  that  there  was  no  evidence  of  a  tortious  conversion;  for 
noil  ronstat,  that  the  prisoner  bad  disposed  of  the  chaise.  The  court,  however,  said, 
that  it  was  now  settled,  that. the  question  of  intention  was  for  the  jury,  and  if  they 
were  satisfied  that  the  original  taking  of  the  chaise  was  with  a  felonious  intent,  and 
the  hiring  a  mere  pretence  to  give  effect  to  that  design,  without  intention  to  restore 
or  pay  for  it,  it  would  fall  precisely  within  R.  v.  Pears,  and  the  other  decisions,  and 
the  taking  would  amount  to  felony.  R.  v.  Semple,  2  East,  P.  C.  691 ;  1  Leach, 
420. 

The  prisoner,  J.  H.  Aickles,  was  indicted  for  stealing  a  bill  of  exchange,  the  prop- 
erty of  S.  Edwards.     The  prosecutor  wanting  the  bill  discounted,  the  prisoner,  who 
was  a  stranger  to  him,  called  at  his  lodgings  and  left  his  address,  in  consequence  of 
which  Edwards  called  on  him,  and  the  prisoner  informed  him  that  he  was  in  the  dis- 
counting line.     Three  weeks  afterwards  the  prosecutor  sent  his  clerk  to  the  prisoner, 
to  know  whether  he  could  discount  the  bill  in  question.   The  prisoner  went  with  the 
clerk  to  the  acceptor's  house,  where  he  agreed  with  the  prosecutor  to  discount  the 
bill  on  certain  terms.    After  some  conversation,  the  prisoner  said,  that  "if  Edwards 
would  go  with  him  to  Pulteney  Street,  he  should  have  the  cash."     Edwards  replied, 
that  his  clerk  should  attend  him,  and  pay  him  the  25s.  and  the  discount  on  receiving 
the  money.    On  his  departure,  Edwards  whispered  to  his  clerk  not  to  leave  the  pris- 
oner without  receiving  the  money,  and  not  to  lose  sight  of  him.   The  clerk  went  with 
the  prisoner  to  his  lodgings,  in  Pulteney  Street,  where  the  prisoner  showed  him  a 
room,  and  desired  him  to  wait,  saying,  he  should  be  back  again  in  a  quarter  of  an 
hour.    The  clerk,  however,  followed  him  down  Pulteney  Street,  but,  in  turning  a  cor- 
ner, missed  him.    The  pro.secutor  and  his  clerk  waited  at  the  prisoner's  lodgings  three 
days  and  nights  in  vain.     Being  apprehended  at  another  place,  he  expressed  his  sor- 
row, and  promised  to  return  the  bill.     The  bill  was  seen  in  the  hands  of  a  person 
who  received  a  subpoena  duces  tecum,  but  he  did  not  appear,  and  it  was  not  produced. 
It  was  objected,  1st,  that  the  bill  ought  to  be  produced,  and  2dly,  that  the  facts,  if 
proved,  did  not  amount  to  felony.     It  was  left  to  the  jury  to  consider  whether  the 
prisoner  had  a  preconcerted  design  to  get  the  bill  into  his  possession,  with  intent  to 
steal  it ;  and  next,  whether  the  prosecutor  intended  to  part  with  the  bill  to  the  pris- 
oner, without  having  the  money  first  paid.     Upon  the  first  point,  the  jury  found  in 


573  LARCENY. 


the  affirmative,  and  on  the  second,  in  the  negative,  and  they  found  the  prisoner 
guilty.  Upon  a  reference  to  the  judges,  they  held  the  conviction  to  be  propej,  as 
against  both  objections.    R.  v.  Aicldes,  2  East,  P.  C.  675 ;  1  Leach,  294. 

The  following  observations  are  made  by  Mr.  East  on  this  case  :  "  From  the  whole 
[*574]  transaction,  it  appeared  that  Edwards  never  gave  *credit  to  the  prisoner.  It 
is  true  that  he  put  the  bill  into  his  hands,  after  they  had  agreed  upon  the  terms  upon 
which  it  was  to  be  discounted,  that  by  showing  it  to  the  acceptor  he  might  satisfy 
himself  that  it  was  a  genuine  acceptance.  But  besides,  tha^t  this  was  an  equivocal 
act  of  delivery  in  itself,  it  seems  sufficiently  explained  by  the  subsequent  acts :  for 
Edwards,  or  his  clerk,  by  his  direction,  continued  with  the  prisoner  until  he  ran 
away,  for  the  very  reason  because  they  would  not  trust  him  with  the  bill."  2  East, 
P.  C.  677. 

The  prisoner  was  indicted  for  stealing  a  quantity  of  stockings.  Meeting  the  prose- 
cutor's apprentice  on  Ludgate  Hill,  he  asked  him  if  he  was  going  to  Mr.  Heath,  a 
hosier  in  Milk  Street.  The  apprentice  had  at  that  time  under  his  arm  two  parcels,  di- 
rected to  Mr.  Heath,  containing  the  articles  in  question;  and,  having  answered  in  the 
affirmative,  the  prisoner  told  him  that  he  knew  his  master,  and  owed  him  for  the  par- 
cels; and  he  then  gave  the  lad  a  parcel,  which  was  afterwards  found  to  be  of  no  value, 
telling  him  to  take  it  to  his  master  directly,  that  it  might  be  forwarded  to  a  Mr.  Brown ; 
and  then,  with  the  consent  of  the  apprentice,  he  took  fnom  him  the  parcels  in  question. 
The  boy  then  left  the  prisoner,  but  returned  and  asked  him  if  he  was  Mr.  Heath. 
The  prisbner  replied  that  he  was,  on  which  the  boy  again  left  him.  The  jury  found 
the  prisoner  guilty;  but  the  recorder,  doubting  whether  the  facts  amounted  to  felony, 
referred  the  case  to  the  judges,  who  were  of  opinion  that  the  conviction  was  proper. 
Mr.  Justice  Gould,  in  stating  the  reasons  of  the  judgment,  laid  down  the  following 
rules  as  clearly  settled :  That  the  possession  of  personal  chattels  follows  the  right  of 
property  in  them;  that  the  possession  of  the  servant  was  the  possession  of  the  master, 
which  could  not  be  divested  by  a  tortious  taking  from  the  servant;  that  this  rule  held 
in  all  cases  where  servants  had  not  the  absolute  dominion  over  the  property,  but  were 
only  intrusted  with  the  care  or  custody  of  it  for  a  particular  purpose.  R.  v.  Wilkins, 
2  East,  P.  C.  673 ;  1  Leach,  520. 

The  prisoner  went  into  a  shop,  and  asked  a  boy  to  give  him  change  for  half  a 
crown ;  the  boy  gave  him  two  shillings  and  six  pennyworth  of  copper.  The  prisoner 
held  out  half  a  crown,  which  the  boy  caught  hold  of  by  the  edge,  but  did  not  get  it. 
The  prisoner  then  ran  away.  Park,  J.,  held  this  to  be  a  larceny  of  the  2s.  and  the 
coppers;  but  said,  if  the  prisoner  had  been  charged  only  with  stealing  the  half  crown, 
he  should  have  had  great  doubt.    R.  v.  Williams,  6  C.  &  P.  390 :  25  E.  C.  L.  R. 

On  an  indictment  for  stealing  a  receipt,  it  appeared  that  a  landlord  went  to  his 
tenant  (who  had  removed  all  his  goods)  to  demand  his  rent,  amounting  to  12?.  10s., 
taking  with  him  a  receipt,  ready  written  and  signed.  The  tenant  gave  him  21.,  and 
asked  to  look  at  the  receipt.  On  its  being  handed  to  him  he'refused  to  return  it  or 
to  pay  the  remainder  of  the  rent.  The  landlord,  at  the  time  he  gave  the  prisoner 
the  receipt,  thought  the  prisoner  was  going  to  pay  .him  the  rent,  and  would  not  have 
parted  with  the  receipt  unless  he  had  been  paid  all  the  rent;  but  when  he  put  the 
receipt  into  the  prisoner's  hands,  he  never  expected  to  have  it  again,  and  did  not 
want  it  again,  but  wanted  his  rent  paid.  Coleridge,  J.,  held  that  it  was  a  larceny  of 
the  receipt,  and  that  the  fact  of  the  prisoner  paying  the  11.  made  no  difference.  R. 
V.  Rodway,  9  C.  &  P.  784 :  38  E.  C.  L.  R. 

As  to  the  two  last  cases,  see  the  remarks  in  page  577. 
[*575]     *So  obtaining  money  or  goods  by  ring-dropping,  &c..,  has  been  held  to  be 
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larceny.  The  prisoner,  with  some  accomplices,  being  in  company  with  the  prosecutor, 
pretended  to  find  a  valuable  ring  wrapped  up  in  a  paper,  appearing  to  be  a  jeweller's 
receipt  "  for  a  rich  brilliant  diamond  ring."  They  oflFered  to  share  the  value  of  it  with 
the  prosecutor,  if  he  would  deposit  some  money  and  his  watch  as  a  security.  The 
prosecutor,  having  accordingly  laid  down  his  watch  and  money  on  a  table,  was 
beckoned  out  of  the  room  by  one  of  the  confederates,  while  the  others  took  away  his 
watch  and  money.  This  was  held  to  amount  to  larceny.  R.  v.  Patch,  1  Leach,  238  ; 
2  East,  P.  C.  678.  So  where,  under  similar  circumstances,  the  prisoner  procured 
from  the  prosecutor  twenty  guineas,  promising  to  return  them  the  next  morning,  and 
leaving  the  false  jewel  with  him:  this  was  also  held  to  be  larceny.  R.  v.  Moore,  1 
Leach,  314;  2  East,  P.  C.  679.  To  the  same  effect  is  R.  v.  Watson,  2  Leach,  640; 
2  East,  P.  C.  680.  So  where  the  prosecutor  was  induced,  by  a  preconcerted  scheme, 
to  deposit  his  money  with  one  of  the  defendants,  as  a  deposit  upon  a  pretended  bet, 
and  the  stakeholder  afterwards,  upon  pretence  that  one  of  his  confederates  had  won 
the  wager,  handed  over  the  money  to  him  ;  and  it  was  left  to  the  jury  to  say  whether, 
at  the  time  the  money  was  taken,  there  was  not  a  plan  that  it  should  be  kept,  under 
the  false  color  of  winning  the  bet,  and  the  jury  found  there  was ;  this  was  held  to  be 
larceny.  R  v.  Robson,  K.  &  R.  413. 

Proof  of  the  tahvruj — possession  obtained  hy  fraud — property  as  well  as  posses- 
sion parted  with.']  It  must  be  borne  in  mind  that  if  the  owner  of  the  goods  part 
with  the  property  as  well  as  the  possession,  the  offence  is  not  larceny.  The  pris- 
oner was  indicted  for  stealing  two  silver  cream-ewers  from  the  prosecutor,  a  silver- 
smith. He  was  formerly  servant  to  a  gentleman,  who  dealt  with  the  prosecutor,  and 
some  time  after  he  had  left  him,  he  called  at  the  prosecutor's  shop,  and  said  that  his 
master  (meaning  the  gentleman  whose  service  he  had  left)  wanted  some  silver  cream- 
ewers,  and  desired  the  prosecutor  to  give  him  one,  and  to  put  it  down  to  his  master's 
account.  The  prosecutor  gave  him  two  ewers,  in  order  that  his  master  might  select 
the  one  he  liked  best.  The  prisoner  took  both,  sold  them,  and  absconded.  At  the 
trial  the  prosecutor  swore  that  he  did  not  charge  the  master  (his  customer)  with  the 
cream-ewers,  nor  did  he  intend  to  charge  him  with  either,  until  he  had  first  ascer- 
tained which  of  them  he  had  selected.  It  was  objected  for  the  prisoner,  that  this 
amounted  merely  to  obtaining  goods  under  false  pretences;  but  Bayley,  J.,  held, 
that  as  the  prosecutor  intended  to  part  with  the  possession  only,  and  not  with  the 
right  of  property,  the  offence  was  larceny,  but  that  if  he  had  sent  only  one  cream- 
ewer,  and  had  charged  the  customer  with  it,  the  offence  would  have  been  otherwise. 
R.  V.  Davenport,  Newcastle  Spring  Assizes,  1826;  Archbold's  Peel's  Acts,  5. 

In  some  of  the  following  cases  the  decisions  are  somewhat  difficult  to  reconcile  with 
established  principles,  and  with  later  cases  on  the  same  point.  Thus,  when  the 
prisoner  having  bargained  for  some  oxen,  of  which  he  agreed  to  become  the  pur- 
chaser, went  to  the  place  where  they  were  in  the  care  of  a  boy,  took  them  away,  and 
drove  them  off.  By  the  custom  of  the  trade,  the  oxen  ought  not  to  have  been  taken 
away  till  the  purchase-money  was  paid.  Garrow,  B.,  *left  it  to  the  jury  to  [*576] 
say,  whether,  though  the  beasts  had  been  delivered  to  the  prisoner  under  a  contract, 
they  thought  he  originally  got  possession  of  them  without  intending  to  pay  for  them, 
making  the  bargain  the  pretext  for  obtaining  them,  for  the  purpose  of  stealing  them. 
The  jury  having  found  in  the  affirmative,  the  judges,  in  a  case  reserved,  were  unani- 
mously of  opinion  that  the  offence  amounted  to  felony.  R.  v.  Gilbert,  Gow,  N.  P.  C. 
225  (n) :  5  E.  0.  L.  R  ;  1  Moody,  C.  C.  185.  The  prisoner  called  at  the  shop  of 
the  prosecutor,  and  selected  a  quantity  of  trinkets,  desiring  they  might  be  sent  the 
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next  day  to  the  inn  where  he  lodged.  An  invoice  was  made  out,  and  the  prosecutor 
next  day  carried  the  articles  to  the  inn.  He  was  prevailed  upon  by  the  prisoner  to 
leave  them  there,  under  a  promise  that  he  should  be  paid  for  them  by  a  friend  that 
evening.  The  prisoner  and  the  prosecutor  desired  they  might  be  taken  care  of. 
Half  an  hour  afterwards  the  prisoner  returned,  and  took  the  articles  away.  There 
were  other  circumstances  showing  a  fraudulent  intent,  and  the  judge  directed  the 
jury,  that  if  they  were  satisfied  that  the  prisoner,  when  he  first  called  on  the  prose- 
cutor, had  no  intention  of  buying  and  paying  for  the  goods,  but  gave  the  order  for 
the  purpose  of  getting  them  out  of  his  possession,  and  afterwards  clandestinely  re- 
moving and  converting  them  to  his  own  use,  they  should  find  him  guilty,  which  they 
did;  and  the  judges,  on  a  case  reserved,  held  the  direction  and  conviction  right.  R. 
V.  Campbell,  1  Moody,  C.  C.  179.  This  case  was  soon  afterwards  followed  by  another, 
to  the  same  eifect.  The  prisoner  bargained  for  four  casks  of  butter,  to  be  paid  for 
on  delivery,  and  was  told  he  could  not  have  them  on  any  other  terms.  The  prosecutor's 
clerk  at  last  consented  that  the  prisoner  should  take  away  the  goods,  on  the  express 
condition  that  they  should  be  paid  for  at  the  door  of  his  house.  The  prisoner  never 
took  the  goods  to  his  house,  but  lodged  them  elsewhere.  The  prisoner  was  indicted 
for  stealing  the  goods.  The  jury  found  that  he  had  no  intention  to  buy  the  goods, 
but  to  get  them  by  fraud  from  the  owner,  A  case  being  reserved,  the  judges  were 
unanimously  of  opinion  that  the  felony  was  complete,  and  the  conviction  good,  the  jury 
having  found  that  the  prisoner  never  meant  to  buy,  but  to  defraud  the  owner.(l)  R. 
V.  Pratt,  1  Moody,  C.  C.  250.  So  where  the  prisoner,  bargaining  with  the  prosecutor 
for  some  waistcoats,  agreed  to  pay  a  certain  price  for  them,  but  upon  their  being  put 
into  his  gig,  drove  off  without  paying  for  them  ;  and  the  jury  found  that  "  the  waist- 
coats were  parted  with  conditionally  that  the  money  was  to  be  paid  at  the  time,  and 
that  the  pri.soner  took  them  with  a  felonious  intent;"  it  was  held  to  be  larceny.  R. 
v.  Cohen,  2  Den.  C.  C.  R.  249.     See  also  R.  v.  Morgan,  1  Dears.  C.  C.  R.  395. 

The  prisoner  by  false  pretences  induced  the  prosecutor  to  send  him  by  his  servant, 
to  a  particular  house,  goods  to  the  value  of  2s.  10^.,  with  change  for  a  crown  piece. 
On  the  way  he  met  the  servant,  and  induced  him  to  part  with  the  goods  and  change, 
giving  him  a  crown  piece,  which  proved  to  be  bad.  Both  the  prosecutor  and  his 
servant  swore  that  the  latter  had  no  authority  to  part  with  the  goods  or  change  with- 
out receiving  the  crown  piece  in  payment,  but  the  former  admitted  that  he  intended 
to  sell  the  goods,  and  never  expected  them  back  again.  Mr.  Serjeant  Arabin  told 
the  jury  that  if  they  thought  the  servant  had  an  uncontrolled  authority  to  part  with 
the  cheese  and  the  change,  they  ought  to  find  the  prisoner  not  guilty,  but  if  they 
[*577]  should  be  of  a  contrary  opinion,  then,  *in  his  judgment,  it  amounted  to  lar- 
ceny. He  further  stated,  that  he  had  submitted  the  depositions  to  Parke,  B.,  and 
Patteson,  J.,  who  had  agreed  with  the  opinion  he  had  formed.  The  learned  Serjeant 
afterwards  said  to  the  jury,  "  if  you  think  it  was  a  preconcerted  scheme  to  get  pos- 
session of  the  property,  without  giving  anything  for  it,  and  that  the  servant  had  the 
limited  authority  only,  then  you  will  find  the  prisoner  guilty."  The  prisoner  was 
convicted.  R.  v.  Small,  8  C.  &  P.  46  :  34  E.  C.  L.  R. 

A.  received  goods  of  B.  (who  was  the  servant  of  C),  under  color  of  a  pretended 
sale.  Coltman,  J.,  held  that  the  fact  of  A.'s  having  received  such  goods,  with  the 
knowledge  that  B.  had  no  authority  to  sell,  and  that  he  was  in  fact  defrauding  his 
master,  was  sufficient  evidence  to  support  an  indictment  for  larceny  against  A.  jointly 
with  B.   R.  V.  Hornby,  1  C.  &  K.  305 :  47  E.  C.  L.  R. 

(1)  Valentine's  Case,  4  Rogers's  Ree.  33  ;  Bowen's  Case,  Ibid.  46;  Blunt  v.  The  Commonwealtli, 
4  Leigh,  689. 
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In  all  the  above  cases,  as  well  as  in  those  at  p.  574,  the  principle  of  the  decisions, 
whether  strictly  applied  or  not,  is  that  the  owner  had  no  intention  of  parting  with  the 
property  in  the  goods.  The  doctrine  is  clearly  established  that,  if  the  owner  intends 
to  part  with  the  property  in  the  goods,  and,  in  pursuance  of  such  intention,  delivers 
the  goods  to  the  prisoner,  who  takes  them  away,  this  is  not  larceny,  even  though  the 
prisoner  had  from  the  first  a  fraudulent  intention  in  obtaining  the  goods.(l)  This 
is  what  constitutes  the  offence  of  obtaining  by  false  pretences;  and  as  that  is  now  an 
offence  as  eabily  and  as  fully  punishable  as  larceny,  there  is  no  reason  whatever  why 
the  acknowledged  principle  should  not  be  strictly  applied.  In  some  of  the  cases,  as 
in  R.  v.  Campbell,  and  in  R.  v.  Pratt,  snpra,  the  doctrine  appears  to  have  been 
strained,  by  reasoning  not  very  satisfactory ;  and,  indeed,  these  cases  are  hardly  con- 
sistent with  R.  V.  Parkes,  infra. 

The  following  are  instances  in  which  the  offence  has  been  held  not  to  amount  to 
larceny:  -One  of  the  defendants,  in  the  presence  of  the  prosecutor,  picked  up  a  purse 
containing  a  watch,  a  chain,  and  two  seals,  which  a  confederate  represented  to  be 
gold,  and  worth  18?.;  upon  which  the  prosecutor  purchased  the  share  of  the  party 
who  picked  up  the  purse,  for  71  Coleridge,  J.,  held  that  this  was  not  larceny.  R. 
V.  Wilson,  8  C.  &  P.  Ill  :  34  E.  C.  L.  R.  Compare  this  case  with  R.  v.  Patch, 
supra,  where  the  prisoner  had  only  deposited  his  money.  The  prisoner  was  indicted 
for  horse-stealing,  and  it  appeared  in  evidence  that  he  met  the  prosecutor  at  a  fair, 
with  a  horse,  which  the  latter  had  brought  there  for  sale.  The  prisoner  being  known 
to  him,  proposed  to  become  the  purchaser.  On  a  view  of  the  horse,  the  prosecutor 
told  the  prisoner  he  should  have  it  for  8^.,  and  calling  his  servant,  ordered  him  to 
deliver  it  to  the  prisoner,  who  immediately  mounted  the  horse,  telling  the  prosecutor 
that  he  would  return  immediately  and  pay  him.  The  prosecutor  replied,  "  Very 
well;"  and  the  prisoner  rode  away,  and  never  returned.  Gould,  J.,  ordered  an  ac- 
quittal, for  here  was  a  complete  contract  of  sale  and  delivery  :  the  property  as  well  as 
possession  was  entirely  parted  with.  R.  v.  Harvey,  2  East,  P.  C.  669;  1  Leach,  467. 
In  this  case,  it  was  observed  by  the  judge,  that  the  prosecutor's  only  remedy  was  by 
action.  1  Leach,  467.  Had  any  false  pretences  been  used,  the  prisoner  might  have 
been  indicted  under  the  30  Geo.  2,  c.  24. 

Parkes  was  indicted  for  stealing  a  piece  of  silk,  the  property  of  Thomas  Wilson. 
The  prisoner  called  at  Wilson's  warehouse,  and  having  looked  at  several  pieces  of 
silk,  selected  the  one  in  question.  He  said  his  name  was  John  Williams,  that  he 
lived  at  No.  6  Arabella  *Row,  and  if  Wilson  would  send  it  that  evening  he  [*578] 
would  pay  him  for  it.  Wilson  accordingly  sent  his  shopman  with  it,  who,  as  he  was 
taking  the  goods,  met  the  prisoner.  The  latter  took  him  into  a  room  at  No.  6  Ara- 
bella Row,  examined  the  bill  of  parcels,  and  gave  the  servant  bills  drawn  by  Freeth 
&  Co.,  at  Bradford,  on  Taylor  &  Co.,  in  London.  The  bills  were  for  more  than  the 
price  of  the  goods.  The  servant  could  not  give  the  change,  but  the  prisoner  said  he 
wanted  more  goods,  and  should  call  the  following  day,  which  he  did  not  do.  Taylor 
&  Co.  said  the  notes  were  good  for  nothing,  and  that  they  had  no  correspondent  at 
Bradford.  Before  the  goods  were  sent  from  Wilson's  they  were  entered  in  a  memo- 
randum-book, and  the  prisoner  was  made  debtor  for  them,  which  was  the  practice 
where  goods  were  not  paid  for  immediately.  It  was  left  to  the  jury  to  consider 
whether  there  was,  from  the  beginning,  a  premeditated  plan  on  the  part  of  the  pris- 
oner to  obtain  the  goods  without  paying  value  for  them,  and  whether  this  was  a  sale 
by  Wilson,  and  a  delivery  of  the  goods  with  intent  to  part  with  the  property,  he 

(1)  Lewer  v.  The  Commonwealth,  15  Serg.  &  Rawle,  93,-  8  Cowen,  242. 
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having  received  bad  bills  in  payment,  through  the  medium  of  his  servant.  The  jury 
found  that,  from  the  beginning,  it  was  the  prisoner's  intention  to  defraud  Wilson, 
and  that  it  was  not  Wilson's  intention  to  give  him  credit;  and  they  found  him  guilty. 
But  the  judges  were  of  opinion  that  the  conviction  was  wrong,  the  prnperty,  as  well 
as  the  possession,  having  been  parted  with,  upon  receiving  that  which  was  accepted 
as  payment  by  the  prosecutor's  servant,  though  the  bill  afterwards  turned  out  to  be 
of  no  value.  R.  v.  Parkes,  2  East,  P.  C.  617;  2  Leach,  614;  see  R.  v.  Small,  ante, 
p.  577. 

The  prisoner  was  a  servant  in  the  employment  of  grocers,  who  were  in  the  habit  of 
purchasing  "kitchen  stuff."  It  was  his  duty  to  receive  and  weigh  it,  and  if  the  chief 
clerk  was  in  the  counting-house,  to  give  the  seller  a  ticket,  specifying  the  weight  and 
price  of  the  article,  and  the  name  of  the  seller,  which  ticket  was  signed  with  the 
initials  of  the  prisoner.  The  seller,  on  taking  the  ticket  to  the  chief  clerk,  received 
the  price  of  the  "  kitchen  stuff."  In  the  absence  of  the  chief  clerk,  the  prisoner  had 
himself  authority  to  pay  the  seller,  and  afterwards,  on  producing  the  ticket  to  the 
chief  clerk,  was  repaid.  The  prisoner  had,  on  the  day  mentioned  in  the- indictment, 
presented  a  ticket  to  the  chief  clerk,  purporting  to  contain  all  the  usual  specifica- 
tions, and  marked  with  the  prisoner's  initials,  and  demanded  the  sum  of  2s.  %d., 
which  he  alleged  that  he  had  paid  for  "kitchen  stuff"  He  received  the  money,  and 
appropriated  it  to  his  own  use;  and  it  was  afterwards  discovered  that  no  such  pereon 
as  was  described  in  the  ticket  had  ever  sold  any  such  article  to  the  prosecutors,  but 
that  the  ticket  was  fraudulently  made  out  and  presented  by  the  prisoner.  The  court 
held  that  this  was  a  case  of  false  pretences,  and  that  an  indictment  for  larceny  could 
not  be  sustained,  "  as  the  clerk  delivered  the  money  to  the  prisoner  with  the  intent 
of  parting  with  it  wholly  to  him."  R.  v.  Barnes,  2  Den.  C.  C.  R.  59. 

Where  the  goods  have  been  purchased  6,y  a  third  person,  and  the  prisoner  obtains 
possession  of  them  in  that  person's  name,  by  false  pretences,  as  the  owner  intends  to 
part  with  the  property,  though  not  to  the  prisoner,  it  has  been  held  not  to  amount  to 
felony.  The  prisoner  was  indicted  for  stealing  a  hat,  in  one  count  laid  to  be  the  prop- 
erty of  Robert  Beer,  in  another  of  John  Paul.  The  prisoner  bought  a  hat  of  Beer, 
a  hat-maker  at  Islington,  but  was  told  he  could  not  have  it  without  paying  for  it. 
[*579]  While  in  *the  shop,  he  saw  a  hat  which  had  been  made  for  Paul,  and  saying 
that  he  lived  next  door  to  him,  asked  when  Paul  was  to  come  for  his  hat.  He  was 
told  in  half  an  hour  or  an  hour.  Having  left  the  shop,  he  met  a  boy,  asked  him  if 
he  knew  Beer,  saying,  that  Paul  had  sent  him  to  Beer's  for  his  hat,  but  that  as  he 
owed  Beer  for  a  hat  himself,  which  he  had  not  money  to  pay,  he  did  not  like  to  go. 
He  asked  the  boy  (to  whom  he  promised  something  for  his  trouble)  to  carry  the 
message  to  Beer's,  and  bring  Paul's  hat  to  him  (the  prisoner).  He  also  told  the  boy 
not  to  go  into  Beer's  shop  if  Paul,  whom  he  described,  should  be  there.  The  boy 
went,  and  delivered  the  message,  and  received  the  hat,  which,  after  carrying  part  of 
the  way,  by  the  prisoner's  desire,  he  delivered  to  him,  the  prisoner  saying  he  would 
take  it  himself  to  Paul.  The  prisoner  was  apprehended  with  the  hat  in  his  posses- 
sion. It  was  objected  for  him,  that  this  was  not  larceny,  but  an  obtaining  goods 
under  false  pretences.  The  prisoner  being  found  guilty,  the  question  was  reserved 
for  the  opinion  of  the  judges,  who  decided  that  the  offence  did  not  amount  to  a 
felony,  the  owner  having  parted  with  his  property  in  the  hat.  R.  v.  Adam,  2  Russ. 
by  Grea.  28;  see  also  R.  v.  Box,  9  C.  &  P.  126:  38  E.  C.  L.  R.;  but  see  R.  v.  Kay, 
infra,  tit.  Post-office. 

A  case  of  frequent  occurrence  is  the  following.  The  prisoner  being  the  prosecu- 
tor's servant,  it  was  his  duty  to  receive  and  pay  moneys  for  the  prosecutor,  and  make 
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entries  of  such  receipts  and  payments  in  a  book  which  was  examined  by  the  prosecu- 
tor from  time  to  time.  On  one  occasion  the  prisoner  showed  a  balance  of  21.  in  his 
favor,  by  taking  credit  for  payments  falsely  entered  in  his  book  as  having  been  made 
by  him,  when  in  fact  they  had  not  been  so  made,  and  thereupon  was  paid  by  his 
master  the  21.  as  a  balance  due  to  him.  The  prisoner  having  been  convicted  of  lar- 
ceny, the  Court  of  Criminal  Appeal  held  the  conviction  wrong,  but  several  judges  ex- 
pressed an  opinion  that  an  indictment  for  obtaining  money  by  false  pretences  might 
have  been  sustained.  R.  v.  Green,  1  Dears.  C.  C.  323. 

The  prisoners,  Nicholson,  Jones,  and  Chappel,  were  indicted  for  stealing  two  bank 
post  bills  and  seven  guineas.  The  prisoner  Nicholson  introduced  himself  to  the 
prosecutor,  at  the  appartments  of  the  latter,  in  the  Charter  House,  under  pretence  of 
inquiring  what  the  rules  of  the  charity  were.  Discovering  that  the  prosecutor  had 
some  money,  he  desired  to  walk  with  him,  and  having  been  joined  by  the  prisoner 
Chappel,  they  went  to  a  public  house.  The  prisoner  Jones  then  came  into  the  room, 
and  said  that  he  had  come  from  the  country  to  receive  1400^.,  and  produced  a  quan- 
tity of  notes.  Chappel  said  to  him,  "  I  suppose  you  think  that  no  one  has  any  money 
but  you."  Jones  answered*  "  I'll  lay  10/.  that  neither  of  you  can  show  40/.  in  two 
hours."  They  then  all  went  out,  Nicholson  and  Chappel  said  that  they  should  go  to 
the  Spotted  Horse,  and  they  both  asked  the  prosecutor  if  he  could  show  40/.  He 
answered,  he  believed  he  could.  Nicholson  accompanied  the  prosecutor  home,  when 
the  latter  took  out  of  his  desk  the  two  bank  post  bills  and  five  guineas.  Nicholson 
advised  him  to  take  a  guinea  or  two  more,  and  he  accordingly  took  two  guineas  more. 
They  then  went  to  the  Spotted  Horse,  where  Jones  and  Chappel  were,  in  a  back 
room.  Jones  put  down  a  10/.  note  for  each  who  could  show  4U/.  The  prosecutor 
showed  his  40/.  by  laying  down  the  notes  and  guineas,  but  did  not  recollect  whether 
he  took  up  the  10/.  given  to  him.  Jones  then  wrote  four  letters  with  chalk  upon 
the  table,  and  going  to  the  end  of  the  room,  *turned  his  back  and  said  that  [*580] 
he  would  bet  them  a  guinea  apiece  that  he  would  name  another  letter  which  should 
be  made  and  a  basin  put  over  it.  Another  letter  was  made  and  covered  with  a  basin. 
Jones  guessed  wrongly,  and  the  others  won  a  guinea  each.  Chappel  and  Nicholson 
then  said,  "  We  may  as  well  have  some  of  Jones's  money,  for  he  is  sure  to  lose,  and 
we  may  as  well  make  it  more,  for  we  are  sure  to  win."  The  prosecutor  then  staked 
his  two  notes  and  the  seven  guineas.  Jones  guessed  right,  and  the  notes  lying  on 
the  table,  he  swept  them  all  off  and  went  to  the  other  end  of  the  room,  the  other 
prisoners  sitting  still.  A  constable  immediately  came  and  apprehended  the  prisoners. 
The  prosecutor,  on  cross-examination,  said  that  he  did  not  know  whether  the  10/. 
note  given  to  him  by  Jones  on  showing  40/.  was  a  real  one  or  not.  That  having  won 
the  first  wager,  if  the  matter  had  ended  there,  he  should  have  kept  the  guinea.  That 
he  did  not  object  to  Jones  taking  his  40/.  when  he  lost,  and  would  have  taken  the 
40/.  if  he  had  won.  The  officers  found  on  the  prisoners  many  pieces  of  paper  having 
numbers,  such  as  100,  50,  &c.,  something  in  the  manner  of  bank  notes,  the  bodies 
of  the  notes  being  advertisements  of  different  kinds.  No  good  notes  were  found  upon 
them,  but  about  eight  guineas  in  cash.  A  lump  of  paper  was  put  into  the  prosecu- 
tor's hands  by  Jones,  when  the  officers  came  in,  which  was  afterwards  found  to  con- 
tain the  two  post  bills.  On  the  part  of  the  prisoners  it  was  contended,  that  this  was 
a  mere  gaming  transaction,  or  at  most  only  a  cheat,  and  not  a  felony.  A  doubt  being 
entertained  by  the  bench,  on  the  latter  point,  it  was  left  to  the  jury  to  consider 
whether  this  was  a  gaming  transaction,  or  a  preconcerted  scheme  by  the  prisoners, 
or  any  of  them,  to  get  from  the  prosecutor  the  post  bills  and  cash.  The  jury  were  of 
opinion  that  it  was  a  preconcerted  scheme  in  all  of  them  for  that  purpose,  and  found 
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them  guilty ;  but  the  judges  held  the  conviction  wrong,  for  in  this  case  the  property 
as  well  as  possession  had  been  parted  with  by  the  prosecutor,  under  the  idea  that  it 
had  been  fairly  won.  R.  v.  Nicholson,  2  East,  P.  C.  669;  2  Leach,  610. 

The  prisoner,  who  had  previously  pawned  certain  articles  at  the  shop  of  the  prose- 
cutor, brought  a  packet  of  diamonds,  which  he  also  offered  to  pawn,  receiving  back 
the  former  articles.  The  prosecutor's  servant  who  had  authority  to  act  in  his  busi- 
ness, after  looking  at  the  diamonds,  delivered  them  back  to  the  prisoner  to  seal  up, 
when  the  prisoner  substituted  another  parcel  of  false  stones.  He  then  received  from 
the  prosecutor's  servant,  the  articles  previously  pledged,  and  carried  them  away. 
Being  indicted  for  stealing  these  articles,  Arabin,  Serjt.,  before  whom  he  was  tried, 
thought  that,  inasmuch  as  the  property  was  parted  with  by  the  pawnbroker's  servant 
absolutely,  under  the  impression  that  the  prisoner  had  returned  the  parcel  containing 
the  diamonds,  the  offence  did  not  amount  to  felony;  and  upon  a  case  reserved,  the 
judges  resolved  unanimously  that  the  case  was  not  larceny,  because  the  servant,  who 
had  a  general  authority  from  his  master,  parted  with  the  property,  and  not  merely 
with  the  possession.  R.  v.  Jackson,  1  Moody,  C.  C.  119.  See  R.  v.  Longstreeth,  Id. 
137. 

Proof  of  the  tafcing-~possession  obtained  by  false  process  of  law.']  Where  the 
possession  of  goods  is  obtained  from  the  owner  by  means  of  the  fraudulent  abuse  of 
legal  process,  the  offence  will  amount  to  larceny.  Thus  it  is  laid  down  by  Lord  Hale 
[*581]  that  if  A.  has  a  design  *to  steal  the  horse  of  B.,  and  enters  a  plaint  of  re- 
plevin in  the  sheriff's  court  for  the  horse,  and  gets  him  delivered  to  him  and  rides 
him  away,  this  is  a  taking  and  stealing,  because  done  in  fraudem  legis.  So  where 
A.,  having  a  mind  privately  to  get  the  goods  of  B.  into  his  possession,  brings  an 
action  of  ejectment,  and  obtains  judgment  against  the  casual  ejector,  and  thereby 
gets  possession  and  takes  the  goods,  if  it  be  done  animo  furandi,  it  is  larceny.  1 
Hale,  P.  0.  507 ;  2  East,  P.  C.  660 ;  2  Russ,  by  Grea.  54. 

Proof  of  the  talcing — possession  obtained  by  bailees.]  It  was  formerly  said  that, 
inasmuch  as  to  constitute  larceny  there  must  be  such  a  taking  as  would  either  actually 
or  constructively  amount  to  a  trespass,  if  a  party  obtained  the  possession  of  goods 
lawfully,  as  upon  a  bailment  for  or  on  account  of  the  owner,  he  could  not  afterwards, 
so  long  as  that  bailment  continued,  be  guilty  of  larceny  in  appropriating  the  goods  in 
any  way  whatsoever,  as  the  wrongful  change  of  possession,  a  necessary  ingredient  in 
larceny,  had  never  taken  place.  Thus  where,  upon  an  indictment  for  stealing,  it  ap- 
peared that  the  prosecutor's  shop  (containing  the  articles  mentioned  in  the  indict- 
ment) being  on  fire,  his  neighbors  assisted  in  removing  his  goods  for  their  security. 
The  prisoner  probably  had  removed  all  the  articles  which  she  was  charged  with  steal- 
ing when  the  prosecutor's  other  neighbors  were  thus  employed.  She  removed  some 
of  the  articles  in  the  presence  of  the  prosecutor,  and  under  his  observation,  though 
not  by  his  desire.  Upon  the  prosecutor  applying  to  her  next  morning,  she  denied 
that  she  had  any  of  the  things  belonging  to  him,  but  they  were  found  concealed  in 
her  house.  The  jury  found  her  guilty,  but  said  that,  in  their  opinion,  when  she  first 
took  the  goods  from  the  shop  she  had  no  evil  intention,  but  that  such  evil  intention 
came  upon  her  afterwards;  and  upon  reference  to  the  judges,  they  all  held  the  convic- 
tion wrong,  for  if  the  original  taking  was  not  with  intent  to  steal,  the  subsequent  con- 
version was  no  felony,  but  a  breach  of  trust.  R.  v.  Leigh,  2  East,  P.  C.  694 ;  1 
Leach,  411  (n).  This  case  is  thus  explained  by  Parke,  B.,  in  R.  v.  Riley,  ante,  p. 
571 :  '<In  R.  v.  Leigh  the  taking  was  with  the  consent  of  the  owner;  it  was,  there- 
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fore,  the  same  thing  as  if  the  owner  had  intrusted  the  prisoner  with  the  goods  origi- 
nally; and,  if  so,  the  subsequent  appropriation  could  not  be  a  larceny." 

So  if  goods  are  delivered  to  a  carrier  to  be  conveyed,  and  he  steals  them  on  the 
journey,  it  is  no  felony.  1-  Hale,  P.  C.  504.  So  where  a  man  deliver  his  watch  to 
the  prisoner  to  be  repaired,  who  instead  of  repairing  sold  it,  this  was  ruled  to  be  no 
felony.  E,.  v.  Levy,  4  0.  &  P.  241 :  19  E.  C.  L.  R.  See  also  R.  v.  Thistle,  1  Den. 
C.  C.  R  502.  So  where  the  prosecutor  had  delivered  a  horse  to  the  prisoner,  to  be 
agisted  at  Is.  Gd.  per  week,  and  thei  latter,  after  keeping  the  animal  for  one  week, 
for  which  he  received  payment,  sold  it  in  the  course  of  the  second  week  ;  the  prisoner 
having  been  convicted  of  larceny,  the  judges  held  the  conviction  wrong.  R.  v.  Charles 
Smith,  1  Moo.  C.  C.  474. 

So  where  a  drover  employed  by  the  prosecutor  to  drive  pigs,  and  paid  the  expenses 
of  driving  them,  being  paid  wages  by  the  day,  but  having  the  liberty  to  drive  the 
cattle  of  any  other  person,  at  the  end  of  his  journey  sold  the  pigs  and  converted  the 
proceeds  to  his  own  use ;  this  was  held  not  to  be  larceny,  as  at  the  time  he  received 
the  pigs  into  his  custody  he  had  no  intention  of  appropriating  *them  to  his  [♦582] 
own  use ;  and  that  he  was  merely  a  bailee  and  not  a  servant.  R.  v.  Hay,  1  Pen.  C. 
C.  R.  602.  In  R.  V.  Cornish,  1  Dears.  C.  C.  R.  425,  the  prisoner  was  a  common 
carrier,  and  was  employed  by  the  prosecutor  to  carry  a  cargo  of  coals  from  a  ship  to 
a  coal-yard,  and  thence  to  another  yard  belonging  to  the  prosecutor.  The  prisoner 
carted  the  coals  to  the  first-mentioned  coal-yard,  and  was  engaged  for  several  days  in 
carting  them  from  thence  to  the  prosecutor's  other  yard.  He  left  the  first-mentioned 
coal-yard  on  one  of  these  days  with  two  carts  and  a  wagon,  all  laden  with  coals;  but 
before  he  arrived  at  the  other  yard  he  delivered  the  two  cart-loads  to  a  third  person 
on  his  own  account,  but  he  duly  delivered  the  wagon-load  at  the  prosecutor's  other 
yard  ;  it  was  held  that  there  was  no  larceny. 

Upon  the  principle  that  it  is  not  felony  in  a  bailee  to  convert  to  his  own  use  the 
goods  bailed  to  him,  a  distinction  has  been  ingrafted  which  can  only  be  understood 
by  a  close  consideration  of  the  doctrine  of  possession.  He  who  possesses  a  thing  as 
the  servant,  agent,  or  bailee  of  another,  is,  so  far  as  the  fad  of  possession  is  concerned, 
in  the  same  position  as  he  who  possesses  a  thing  in  his  own  behalf  But  possession, 
legally  speaking,  consists  of  a  fact  coupled  with  intention;  and  the  intention  of  a 
person  who  possesses  on  behalf  of  another  is  altogether  different  from  the  intention  of 
a  person  who  possesses  on  his  own  behalf.  And  if  a  servant,  agent,  or  bailee,  pos- 
sessing goods  on  behalf  of  another,  appropriate  them  to  himself,  there  is,  though 
no  change  in  the  fact,  a  change  in  the  intention ;  and,  therefore,  in  some  sense  at 
least  a  wrongful  change  of  possession,  which  is  the  ingredient  in  larceny  we  are  con- 
sidering. 

Now  as,  except  by  the  prisoner's  confession,  there  can  be  no  other  evidence  of  in- 
tention than  outward  and  visible  acts,  it  is  impossible,  unless  some  unequivocal  act 
has  been  performed  by  the  prisoner  indicating  the  necessary  change  in  intention,  if 
he  denies  his  guilt,  that  he  can  be  convicted.  But  those  acts  which  indicate  the 
wrongful  intent  do  not  constitute  the  crime,  any  more  than  the  prisoner's  confession 
oonstitute.s  it;  they  are  only  evidence  of  it.  Thus.a  man  delivers  the  goods  in  a  box 
to  a  carrier,  and  he  opens  the  box,  and  disposes  of  the  goods;  this  is  held  to  be  lar- 
ceny, because  the  carrier  has  broken  bulk.  But  the  breaking  bulk  is  not  larceny; 
taken  alone,  it  is  not  even  evidence  of  it.  If,  however,  it  is  followed  by  an  appro- 
priation of  the  goods  it  is  a  very  reasonable  inference  that  when  the  carrier  opened 
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the  box  he  intended  no  longer  to  hold  the  goods  as  a  bailee,  that  he  assumed  the  pos- 
session for  himself,  and  so  caused  a  wrongful  change  of  possession. (1) 

However  the  judges  have  held  that  this  breaking  bulk,  as  it  is  called,  was  a  neces- 
sary ingredient  to  larceny  by  a  bailee,  which  must  have  been  owing  to  the  want  of 
a  full  appreciation  of  the  difference  between  the  offence  and  the  evidence  of  it, 
because  if  they  had  considered  that  it  was  only  evidence,  they  would  scarcely  have 
refused  to  hold  that  any  other  circumstances,  equally  unequivocal,  would  be  sufficient 
proof  of  the  felonious  intent  of  the  bailee.  It  is  true  that  judges  sometimes,  as  well 
as  the  legislature  in  the  provision  below,  have  spoken  of  breaking  bulk  or  some  other 
determination  of  the  bailment;  but  breaking  bulk  is,  practically  speaking,  the  evi- 
dence of  determination  always  hitherto  required. (2) 

[*683]  These  considerations  are  important,  because,  if  they  are  correct,  *they  have 
a  strong  bearing  on  the  interpretation  of  the  3d  section  of  the  24  &  25  Vict.  c.  96, 
which  enacts,  that  "Whosoever  being  a  bailee  of  any  chattel,  money,  or  valuable  secu- 
rity, shall  fraudulently  take  or  convert  the  same  to  his  own  use,  or  the  use  of  any 
other  person,  other  than  the  owner  thereof,  although  he  shall  not  break  bulk  or 
otherwise  determine  the  bailment,  he  shall  be  guilty  of  larceny."  The  most  useful 
interpretation  of  this  provision  would  be  that  the  narrow  construction  formerly  put 
upon  the  law  of  larceny  by  bailees  is  removed,  and  that  it  reverts  to  its  natural  posi- 
tion ;  namely,  that  an  intention  on  the  part  of  the  bailee  to  hold  the  goods  no  longer 
for  the  benefit  of  the  real  owner,  but  to  assume  the  possession  of  them  exclusively  for 
himself,  will  constitute  larceny ;  and  that  this  intention  may  be  inferred  by  the  jury 
from  any  unequivocal  acts^indicative  thereof. 

As,  however,  the  above  new  provision  has  been  as  yet  bat  little  discussed,  and  it 
is  uncertain  what  construction  may  be  put  upon  it,  it  is  still  necessary  to  keep  in 
view  the  previous  decisions  of  larceny  by  bailees.  Most  of  them  turn  upon  the  con- 
sideration of  what  constitutes  a  breaking  bulk.  Thus  the  captain  of  a  vessel  having 
on  board  a  number  of  casks  of  butter  belonging  to  the  prosecutor,  and  having  occa- 
sion to  pay  a  debt  in  the  course  of  his  voyage,  delivered  thirteen  of  the  casks  to  his 
creditor  in  payment  of  the  debt.  Graham,  B.,  held  that  the  severance  of  a  part  of 
the  casks  from  the  rest  was  sufficient,  and  the  prisoner  was  convicted.  But  the  judges 
held  the  conviction  wrong.  R.  v.  Madon,  Russ.  &  Ry.  92.  So  where  the  prosecutor 
sent  three  trusses  of  hay  consigned  to  a  third  person  by  the  prisoner's  cart,  and  the 
prisoner  took  away  one  of  the  trusses,  which  was  found  in  his  possession,  but  not 
broken  up,  Parke,  J  ,  held  this  to  be  no  larceny,  because  the  truss  was  not  broken. 
R.  V.  Pratley,  6  C.  &  P.  533  :  25  B.  C.  L.  R. ;  and  the  same  was  held  in  R.  v. 
Fletcher,  4  0.  &  P.  545 :  19  B.  C.  L.  R. ;  and  R.  v.  Cornish,  supra. 

On  the  other  hand,  where  a  farmer  sent  forty  bags  of  wheat  to  the  prisoner,  who 
was  a  warehouseman,  for  safe  custody.  The  prisoner  took  eight  of  the  bags,  and 
shooting  the  wheat  out  on  the  floor,  mixed  it  with  four  bags  of  inferior  wheat,  and 
sold  the  whole  twelve  for  his  own  benefit.     He  replaced  the  wheat  thus  taken  from 

(1)  The  Commonwealth  v.  Brown,  4  Mass.  680 ;  The  Commonwealth  v.  James,  1  Pick.  .876. 

(2)  An  indictment,  which  charges  a  larceny  or  embezzlement  of  the  printed  sheets  of  a  certain  publi- 
cation, is  not  supported  by  evidence  that  those  sheets  were  delivered  to  the  defendant  by  the  owner 
to  be  bound,  and  that  the  defendant  after  he  had  folded,  stitched,  bound,  and  trimmed  them,  em- 
bezzled and  fraudulently  converted  them  to  his  own  use.  In  such  case  the  indictment  should  charge 
a  larceny  or  embezzlement  of  books.  Commonwealth  v.  Merrifield,  4  Metcalf,  468. 

Where  a  letter  is  given  to  deliver  to  another,  breaking  it  open  nnd  taking  out  money  is  larceny. 
Cheudle  v.  Buell,  6  Ohio,  67.  See  State  v.  White,  2  Tyler,  352  ;  Welsh  v.  The  People,  17  Illinois, 
339  ;  Ennis  v.  The  State,  3  Iowa,  67  ;  The  State  v.  Watson,  41  N.  Hamp.  633  ;  The  State  v.  Hum- 
phrey, 32  Vermont,  669 ;  NiohoUs  v.  The  People,  3  Smith,  114 ;  The  State  v.  Fairclough,  29  Conn. 
47  ;  The  People  v.  Poggi,  19  California,  600. 
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the  prosecutor  with  inferior  wheat  of  his  own.  It  did  not  appear  that  there  was  any 
severing  of  part  of  the  wheat  in  any  one  bag,  from  the  residue  of  the  wheat  in  the 
same  bag.  The  prisoner  being  convicted  of  larceny,  the  judges  were  unanimously 
of  opinion  that  the  conviction  was  right,  that  the  taking  of  the  whole  of  the  wheat 
out  of  any  one  bag  was  no  less  a  larceny  than  if  the  prisoner  had  severed  a  part  from 
the  residue  of  the  wheat  in  the  same  bag,  and  had  taken  only  that  part,  leaving  the 
remainder  of  the  wheat  in  the  same  bag.  K.  v.  Brazier,  Kuss.  &  Ey.  237. 

The  prisoner  was  employed  by  a  tailor  to  sell  clothes  for  him  about  the  county  of 
L. ;  the  price  of  each  article  was  fixed,  and  the  clothes  given  to  the  prisoner  on  the 
arrangement  that  he  was  to  sell  them  at  the  price  fixed,  he  receiving  3s.  in  the  pound 
upon  the  amount  obtained,  and  being  bound  to  bring  back  the  unsold  clothes.  The 
prisoner  received  a  quantity  of  clothes  on  these  terms,  but,  instead  of  selling  them, 
he  fraudulently  pawned  a  portion  of  them,  and  retained  the  remainder  for  his  own 
use.  It  was  held  that,  as  there  was  but  one  bailment  of  the  whole,  the  separation  of 
a  portion  of  the  clothes  and  pawning  them  amounted  to  larceny.  K.  v.  Poyser,  2  Den. 
(J.  C.  223  ;  S.  C.  *20  L.  J.  M.  C.  191.  This  is  hardly  consistent  with  the  [*584:] 
cases  of  R.  v.  Madon,  and  E.  v.  Pratley,  supra. 

A  woman  intrusted  a  porter  to  carry  a  bundle  for  her  to  Wapping,  and  went  with 
him.  In  going  to  the  place  the  porter  ran  away  with  the  bundle,  which  was  lost. 
Being  indicted  for  felony,  Holt,  C.  J.,  told  the  jury,  that  if  they  thought  the  porter 
opened  the  bundle  and  took  out  thcgoods  it  was  felony:  and  he  thought  that  the  fact 
as  above  stated  was  evidence  of  it.  Anon,  2  East,  P.  C.  697 ;  1  Leach,  415  (ji). 
Upon  this  case  Mr.  East  observes,  with  submission  to  so  high  an  authority,  it  may 
be  fairly  doubted  whether  there  was  sufficient  evidence  before  the  jury  on  this  state- 
ment to  warrant  them  in  finding  that  the  porter  opened  the  bundle  and  took  out  the 
goods.  A  difi"erent  ground  for  the  determination,  he  continues,  is  suggested  in  an- 
other MS.  (2  MS.  Sum.  233)  viz.,  that  all  the  circumstances  of  the  case  showed  that 
the  porter  took  the  bundle  at  first,  with  an  intent  to  steal  it.  2  East,  P.  C.  597. 
Where  A.  asked  the  prisoner,  who  was  not  her  servant,  but  only  a  casual  acquaint- 
ance, to  put  a  letter  in  the  post,  telling  her  it  contained  money,  and  the  prisoner 
broke  the  seal  and  abstracted  the  money  before  she  put  it  in  the  post,  Mirehouse,  C. 
S.,  after  consulting  Gaselee,  J.,  held  that  she  was  guilty  of  larceny.  R.  v.  Mary  Jones, 
7  C.  &  P.  151 :  32  B.  C.  L.  R.  So  where  the  prosecutor  gave  the  prisoner,  who  was 
not  his  servant,  a  parcel  to  take  to  a  coach-office,  and  the  prisoner  broke  open  the 
parcel  and  abstracted  several  notes  from  it  before  he  delivered  it.  Gurney  B.,  with 
the  assent  of  Bosanquet,  J.,  who  was  present,  held  this  to  be  larceny.  R.  v.  Jenkins, 
9  C.  &  P.  38  :  38  E.  C.  L.  R.  The  prisoner,  who  was  the  owner  of  a  boat,  was  em- 
ployed by  the  prosecutor,  the  captain  of  a  ship,  to  carry  a  number  of  wooden  staves 
ashore  in  his  boat.  The  prosecutor's  men  were  put  into  the  boat,  but  were  under 
the  control  of  the  prisoner,  who  did  not  deliver  all  the  staves,  but  took  one  of  them 
away  to  the  house  of  his  mother.  Patteson,  J.,  held  that  this  was  a  bailment,  and 
not  a  charge,  the  prosecutor's  servant  being  under  the  prisoner's  control,  and  that  a 
mere  non-delivery  of  the  staves  would  not  have  been  a  larceny ;  but  that  if  the  pris- 
oner separated  one  of  the  staves  from  the  rest,  and  carried  it  to  a  place  different  from 
that  of  its  destination,  with  intent  to  appropriate  it  to  his  own  use,  that  was  equiva- 
lent to  a  breaking  of  bulk,  and  would  be  sufficient  to  constitute  larceny.  R.  v.  Howell, 
7  C.  &  P.  325 :  32  E.  C.  L.  R. 

It  appears  from  these  cases  that  the  judges  have  lately  been  willing  to  press  the 
doctrine  of  breaking  bulk  to  its  utmost  limits;  holding  as  they  have  done  in  the 
recent  cases  (see  R.  v.  Poyser,  and  E.  v.  Howell),  that  a  separation  of  part  of  the 
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goods,  even  where  they  are  in  loose  bulk,  is  sufficient.  Indeed  in  some  of  the  cases 
they  seem  to  have  been  on  the  point  of  holding  that  any  determination  of  the  bail- 
ment was  sufficient.  See  especially  the  remarks  of  some  of  the  judges  in  E.  v. 
Poyser,  uhi  supra  f  but  they  seem  never  to  have  been  inclined  to  hold  that  an  appro- 
priation of  the  goods  to  the  bailee's  own  purposes  was  in  itself  a  determination  of 
the  bailment,  or,  as  we  should  say,  looking  to  the  definition  of  larceny,  a  wrongful 
change  of  possession.  Indeed,  whenever  this  point  has  directly  arisen  it  has  always 
been  ruled  in  favor  of  the  prisoner.  Thus,  the  prisoner  borrowed  a  horse  for  the 
purpose  of  carrying  a  child  to  a  neighboring  surgeon ;  whether  he  carried  the  child 
there  or  not  did  not  appear,  but  the  day  following  he  took  the  horse  in  another  direc- 
[*585]  tion  and  sold  it.  It  was  held  by  the  judges  that,  if  the  prisoner  *had  not  a 
felonious  intention  when  he  originally  took  the  horse,  his  subsequent  withholding  and 
disposing  of  it  did  not  constitute  a  taking  so  as  to  make  him  guilty  of  larceny.  R.  v. 
Brook,  Russ.  &  Ry.  441;  2  Russ.  by  Grea.  56.  The  opinions  expressed  in  2  East, 
P.  C.  C90,  and  2  Russ.  1089  (1st  ed.),  were  remarks  as  in  this  case,  and  said  not  to 
be  correct.  From  this  and  another  passage  (2  East,  P.  C.  685)  Mr.  East  seems  to 
have  been  inclined  to  take  a  wider  view  of  the  law  of  larceny  by  bailees  than  the 
judges  have  thought  fit  to  follow,  and  to  think  that  any  act  evidencing  a  determina- 
tion to  hold  the  goods  no  longer  as  bailee  was  sufficient.  The  eases  of  R,  v.  Banks, 
Russ.  &  Ry.  441,  and  R.  v.  Stear,  1  Den.  0.  C.  349,  are  in  accordance  with  the 
above  decision  in  R.  v.  Brooks. 

It  was  held  on  the  20  &  21  Vict.  c.  54,  s.  4,  which  is  similar  to  the  24  &  25 
Vict.  c.  96,  s.  3,  that  unless  there  is  an  understanding  at  the  time  of  delivery  that 
the  specific  thing  delivered  is  to  be  returned,  this  section  does  not  apply,  as  there  is, 
in  that  case,  no  bailment.  R.  v.  Hassall,  L.  &  C.  58.  And  this  understanding  rarely 
exists  where  money  is  delivered.  This  decision  entirely  turns  on  the  meaning  of  the 
word  "  bailee"  in  the  act.  There  does  not  seem  any  reason  why  a  person  to  whom 
money  is  intrusted  should  not  be  held  criminally  responsible  if  he  fraudulently  mis- 
appropriates it,  as  well  as  a  person  who  is  intrusted  with  goods.  No  such  distinction 
is  made  in  the  ease  of  servants,  and  there  seems  no  reason  why  bailees  should  not  be 
put  upon  the  same  footing ;  but  this  would  require  an  alteration  in  the  terms  of  the 
act,  unless  the  depositary  could  be  treated  as  a  trustee  under  s.  80;  infra,  tit. 
"  Trustees." 

Proof  of  the  taking — possession  obtained  hy  servants.'\  There  has  never  been  the 
same  difficulty  made  about  finding  servants  guilty  of  larceny  as  about  bailees  ;  proba. 
bly  because  the  necessity  of  protecting  masters  from  the  depredations  of  their  ser 
vants  was  more  apparent  than  that  of  protecting  them  from  the  dishonesty  of  bailees. 
Yet  so  far  as  possession  is  concerned,  the  position  of  a  servant,  who  is  not  a  slave, 
cannot  be  distinguished  on  principle  from  that  of  a  bailee.  But,  however  tliis  may 
be,  it  has  been  long  settled,  that  if  a  servant  have  possession  of  his  master's  goods, 
and  appropriate  them  to  himself,  he  is  guilty  of  larceny ;  and  this  intention  to  appro- 
priate may  be  proved  by  any  unequivocal  act  or  acts  indicative  of  such  an  intention. 
This,  like  larceny  from  a  bailee,  comes  within  the  definition  of  larceny  given  above 
(p.  567);  the  wrongful  change  of  possession  taking  place  by  the  servant  ceasing  to 
hold  the  goods  for  the  benefit  of  his  master,  and  assuming  to  hold  them  for  him- 
self.(l)     See  p.  582. 


(1)  United  States  v.  Clew,  4  Wash.  C.  C.  Rep.  700  ;  The  State  v.  Self,  1  Bay,  242  ;  The  Common- 
wealth  T.  Brown,  4  Mass.  580  ;  Dame  v.  Baldwin,  8  Mass.  618 ;  MoClure's  Case,  3  Rogers's  Bee. 
154 ;  The  Commonwealth  t.  King,  9  Cashing,  284 ;  The  People  v.  Wood,  2  Parker,  C.  R  22 
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In  consequenee  of  the  difference  in  the  law  as  applied  to  bailees  and  servants  it 
has  become  very  important  to  distinguish  (at  least  it  was  so  before  passing  the  20  & 
21  Vict.  c.  54,  s.  4)  between  these  two  classes  of  persons.  Thus  it  is  said  by  Lord 
Hale  that  it  is  larceny  if  the  butler  who  has  the  charge  of  his  master's  plate,  or  the 
shepherd  who  has  the  charge  of  his  master's  sheep,  appropriates  them,  and  so  it  is  of 
an  apprentice  that  feloniously  embezzles  his  master's  goods.'  1  Hale,  506 ;  2  East, 
P.  C.  554.  So  where  a  carter  goes  away  with  his  master's  cart.  R.  v.  Robinson,  2 
.  East,  P.  C.  565 ;  R.  v.  Reid,  1  Dears.  0.  C.  R.  257 ;  S.  C.  23  L.  J.  M.  C.  25.  The 
prisoner  was  a  drover,  and  had  been  employed  by  the  prosecutor  as  such,  off  and  on, 
for  nearly  five  years.  Being  employed  by  him  to  drive  a  number  of  sheep  to  a  fair, 
he  sold  several  of  them,  and  applied  the  *money  to  his  own  purposes.  He  [*586] 
was  found  guilty  of  larceny ;  but  the  jury  also  found  that  he  did  not  intend  to  steal 
the  sheep  at  the  time  he  took  them  into  his  possession.  On  a  case  reserved,  the 
judges  who  met  were  of  opinion,  that  as  the  owner  parted  with  the  custody  only,  and 
not  with  the  possession,  the  prisoner's  possession  was  the  owner's,  apd  that  the  con- 
viction was  right.  R.  v.  McNamee,  1  Moo.  C.  C.  368.  AUter  if  the  evidence  show 
that  the  drover  was  not  the  servant  of  the  prosecutor.  R.  v.  Hey,  1  Den.  C.  0.  R. 
602.  In  ithis  case,  Parke,  B.,  in  delivering  the  judgment  of  the  court,  said,  "After 
the  full  consideration  which  this  subject  has  undergone,  we  doubt  whether  the  case 
of  R.  V.  McNamee  would  be  now  decided  in  the  same  way."  The  doubt  being  as 
to  the  propriety  in  that  case  of  considering  the  prisoner  as  in  the  service  of  the  prose- 
cutor. The  prisoner  was  employed  by  the  prosecutor  as  his  foreman  and  bookkeeper, 
but  did  not  live  in  his  house.  The  prosecutor  delivered  a  bill  of  exchange  to  him, 
with  orders  to  take  it  to  the  post,  that  it  might  be  transmitted  to  London.  The 
prisoner  got  cash  for  the  bill,  with  which  he  absconded.  It  was  objected  that  by  the 
delivery  the  prosecutor  had  parted  with  the  possession  of  the  bill,  and  the  case  was 
likened  to  that  of  a  carrier  intrusted  with  goods;  but  the  judges  held  it  larceny,  on 
the  principle  that  the  possession  still  remained  in  the  master.  R.  v.  Paradice,  2  East, 
P.  C.  565,  cited  1  Leach,  523,  524.  The  prisoner  was  employed  as  a  porter  by  the 
prosecutor,  who  delivered  to' him  a  parcel  to  carry  to  a  customer.  While  carrying  it 
he  met  two  men,  who  persuaded  him  to  dispose  of  the  goods,  which,  he  did,  taking 
them  out  of  the  parcel  and  receiving  part  of  the  money.  All  the  judges  held  this 
to  be  larceny,  as  the  possession  still  remained  in  the  master.  R.  v.  Bass,  2  East,  P. 
C.  566;  1  Leach,  251,  523. 

So  where  the  prosecutor  delivered  to  his  servant  a  sum  of  money  to  carry  to  a  per- 
son, who  was  to  give  him  a  bill  for  it,  and  the  servant  appropriated  it  to  his  own  use, 
the  judges  were  of  opinion  that  this  was  not  a  mere  breach  of  trust  but  a  felony.  R. 
V.  Lavender,  2  East,  P.  C.  566 ;  2  Rusfe.  by  Grea.  160 ;  see  also  R.  v.  Heath,  2 
Moo.  C.  G.  33.  A.  employed  B.  to  take  his  barge  from  one  particular  place  to 
another,  and  paid  him  his  wages  in  advance,  and  gave  him  a  separate  sum  of  three 
sovereigns  to  pay  the  tonnage  dues.  B.  took  the  barge  16  miles,  and  paid  tonnage 
dues  to  an  amount  rather  under  21.  and  appropriated  the  remaining  sovereign  to  his 
own  use.  Patteson,  J.,  held  this  to  be  a  larceny.  R.  v.  Goode,  Carr.  &  M.  582  :  41  E. 
C.  L.  R.  See  also  R.  v.  Beaman,  Carr.  &  M.  595.  Where  the  servant  of  the  prose- 
cutor went  to  her  master's  wife,  and  told  her  she  was  acquainted  with  a  person  who 
could  give  her  ten  guineas'  worth  of  silver,  and  the  prosecutor's  wife  gave  her  ten 
guineas  for  that  purpose,  which  she  ran  away  with,  she  was  found  guilty  of  the 
larceny.  R.  v.  Atkinson,  1  Leach,  SQ2  («) ;  2  Russ.  by  Grea.  161. 

In  order  to  render  the  offence  larceny,  where  there  is  an  appropriation  by  a  ser- 
vant, who  is  already  in  possession,  it  must  appear  that  the  goods  were  at  the  time  in 
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the  constructive  possession  of  the  master.  They  will  be  considered  in  the  construc- 
tive possession  of  the  master  if  they  have  been  once  in  the  possession  of  the  master, 
and  have  been  delivered  by  the  master,  or  by  his  orders,  to  the  servant.  But  if  the 
money  or  goods  have  come  to  the  possession  of  the  servant  from  a  third  person,  and 
have  never  been  in  the  hands  of  the  master,  they  will  not  be  considered  to  be  in  the 
constructive  possession  of  the  master  for  the  purposes  of  larceny.  This  is  the  dis- 
[*587]  tinction  which  *gave  rise  to  the  passing  of  the  39  Geo.  3,  c.  85,  creating  the 
offence  of  embezzlement.  See  p.  414.  The  rule  has  never  been  doubted,  but  not 
unfrequently  judges,  while  professing  to  recognize  it,  have  given  decisions  with  which 
it  is  scarcely  reconcilable.  The  origin  of  these  decisions  is  to  be  found  in  the  un- 
satisfactory state  of  the  criminal  law  (see  an  analogous  case  at  p.  577),  which  before 
the  passing  of  the  last-mentioned  statute  left  a  large  class  of  offences  unprovided  for. 
This  remark  applies  to  some  of  the  following  cases. 

Where  a  clerk  or  servant  took  a  bill  of  exchange  belonging  to  his  master,  got  it 
discounted,  and  converted  the  proceeds  to  his  own  use,  this  was  held  to  be  a  larceny 
of  the  bill,  though  the  clerk  had  authority  to  discount  bills.  It  was  contended,  on 
J  behalf  of  the  prisoner,  that  the  bill  having  come  legally  into  his  possession,  like  any 
other  bill  of  the  prosecutor's  over  which  he  had  a  disposing  power,  he  had  a  right  to 
receive,  though  not  to  convert  the  money  to  his  own  use,  which  was,  however,  only 
a  breach  of  trust.  But  Heath,  J.,  was  clearly  of  opinion  that  it  was  felony,  the  bill 
having  been  once  decidedly  in  the  possession  of  the  prosecutor,  by  the  clerk  who  got 
it  accepted  putting  it  amongst  the  other  bills  in  the  prosecutor's  desk,  and  the  pris- 
oner having  feloniously  taken  it  away  out  of  that  possession.  R.  v.  Chipchase,  2  East, 
P.  C.  567;  2  Leach,  699  :  2  Euss,  by  Grea.  162. 

An  insurance  company  had  a  drawing  account  with  Glyn  &  Co.,  and  used  to  send 
their  pass-book  on  Tuesday  in  every  week  to  be  written  up,  and  their  messenger  went 
on  the  following  morning  to  bring  it  back,  when  it  was  returned,  together  with  the 
checks,  &c.,  of  the  preceding  week.  The  prisoner  was  a  salaried  clerk  in  the  oflSce 
of  the  company;  it  was  his  duty  to  receive  the  pass-book  and  vouchers  from  the  mes- 
senger, and  to  preserve  the  vouchers  for  the  use  of  the  company.  On  the  27th  Feb- 
ruary, Glyn  &  Co.  delivered  the  company's  pass-book,  containing,  amongst  other 
things,  a  certain  cashed  check  for  1400Z.,  to  the  messenger  of  the  company,  who  de- 
livered the  book  and  check  to  the  prisoner  in  the  usual  way,  and  he  thereupon 
fraudulently  destroyed  it.  It  was  held,  that  the  prisoner  had  been  rightly  convicted 
of  larceny  as  a  servant,  inasmuch  as  the  check,  when  delivered  into  his  custody  in 
the  usual  course  of  business,  was  constructively  in  the  possession  of  the  directors, 
who,  under  the  circumstances,  were  his  masters.  E.  v.  Watt,  2  Den.  C.  C.  R.  14;  S. 
C.  19  L.  J.  M.  C.  193 ;  E.  v.  Manay,  1  Moo.  C.  C.  276,  and  E.  v.  Masters,  1  Den. 
C.  C.  E.  332,  applied  and  distinguished  the  one  from  the  other. 

But  if  the  money  or  goods  be  deposited  in  some  receptacle  which  is  itself  in  the 
actual  or  constructive  possession  of  the  master,  then  the  constructive  possession  of 
the  master  extends  to  the  goods  so  deposited,  so  that  a  subsequent  appropriation  of 
them  by  the  servant  will  be  larceny.  Thus  the  prisoner  was  ordered  by  his  masters, 
the  prosecutors,  to  go  with  their  barge  to  one  Wilson,  a  corn-meter,  for  as  much  corn 
as  the  barge  would  carry,  and  which  was  to  be  brought  in  loose  bulk.  The  prisoner 
received  230  quarters  in  loose  bulk,  and  five  other  quarters,  which  he  ordered  to  be 
put  in  sacks,  and  afterwards  appropriated.  The  question  reserved  for  the  opinion  of 
the  judges  was,  whether  this  was  felony,  the  corn  never  having  been  in  the  posses- 
sion of  the  prosecutors,  or  whether  it  was  not  like  the  case  of  a  servant  receiving 
charge  of  or  buying  a  thing  for  his  master,  but  never  delivering  it ;  but  they  held 
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that  this  was  *larceny  in  the  servant,  for  it  was  a  taking  from  the  actual  pos- 
session of  the  owner  as  much  as  if  the  corn  had  been  in  his  granary.  R.  v.  Spears,  2 
East,  P.  C.  568;  2  Leach,  826;  2  Russ.  by  Grea.  155.  In  a  similar  ease,  where 
the  prisoner,  a  servant  of  the  prosecutors,  came  alongside  a  vessel,  in  which  there 
was  a  quantity  of  corn,  which  had  been  purchased  by  the  prosecutors,  and  procured 
a  portion,  to  be  put  into  sacks,  which  he  carried  away  and  sold,  never  having  been 
employed  to  sell  corn  by  his  masters :  on  a  case  reserved,  the  judges  held  this  to  be 
larceny.  The  property  of  the  prosecutors  in  the  corn,  observes  Mr.  East,  was  com- 
plete before  the  delivery  to  the  prisoner,  and  after  the  purchase  of  it  in  the  vessel, 
they  had  a  lawful  and  exclusive  possession  of  it  against  all  the  world,  but  the  owner 
of  the  vessel.  R.  v.  Abrahat,  2  East,  P.  C.  569;  2  Leach,  824;  2  Russ.  by  Grea. 
156.  These  authorities  were  considered  and  supported  in  R.  v.  Johnson,  2  Den.  C. 
C.  R.  310;  S.  C.  21  L.J.  M.  C.  32. 

When  the  prisoner  was  sent  with  his  master's  cart  for  some  coals  which  were 
delivered  to  him  and  deposited  in  the  cart,  and  the  price  charged  to  his  master's  ac- 
count, and  on  the  road  home  the  prisoner  disposed  fraudulently  of  a  portion  of  the 
coals,  it  was  held  that  this  was  larceny,  and  not  an  embezzlement,  the  coals  being 
constructively  in  the  possession  of  the  master  when  deposited  in  the  cart.  R.  v.  Reid, 
Dear.  C.  C.  257 ;  S.  C.  23  L.  J.  M.  C.  25. 
■  A  very  similar  case  to  that  of  R.  v.  Reid  was  that  of  R.  v.  Wright,  Dear.  &  B.  C. 
C.  431.  The  prisoner  was  employed  by  a  banking  company  to  conduct  a  branch  bank, 
and  the  whole  of  the  duties  of  that  branch  were  conducted  by  him  alone.  His  sal- 
ary not  only  included  payment  for  his  services,  but  also  for  providing  an  office  in  his 
own  house,  where  he  carried  on  another  business,  for  the  purposes  of  the  bank.  In 
this  office  was  an  iron  safe,  provided  by  the  bank,  into  which  it  was  the  duty  of  the 
prisoner  to  put  at  night  money  which  had  been  received  during  the  day,  and  which 
had  not  been  required  for  the  purposes  of  the  bank.  The  manager  of  the  bank  kept 
a  key  of  this  box  as  well  as  the  prisoner.  The  prisoner  furnished  weekly  accounts  of 
moneys  received  and  paid  by  him,  showing  the  balance  in  his  hands,  and  of  what 
notes,  cash,  or  securities,  that  balance  consisted.  In  September,  1855,  the  prisoner's 
accounts  were  audited,  and  his  cash  examined  and  found  corrset;  but  for  the  two 
years  following,  though  the  weekly  accounts  were  furnished  as  usual,  the  cash  bal- 
ance was  not  examined."  In  September,  1857,  the  manager  having  come  to  examine 
the  cash  balance,  the  prisoner  said  he  was  3000Z.  short,  and  handed  over  to  the  man- 
ager 755^.  10s.,  which  he  said  was  all  the  cash  he  had  left,  and  which  sum  he  took 
from  a  drawer  in  the  counter,  and  not  from  the  safe.  The  jury  found  the  prisoner 
guilty  of  larceny  as  a  clerk,  and  the  Court  of  Criminal  Appeal  held  that  there  was 
evidence  that  the  prisoner,  as  his  duty  was,  placed  in  the  safe  the  money  which  he 
had  received  from  the  customers;  that  he  thereby  determined  his  own  exclusive  pos- 
session of  the  money,  and  that  by  taking  some  of  such  money  out  of  the  safe  animo 
furandi,  he  was  guilty  of  larceny. 

A.  had  agreed  to  buy  straw  of  B.,  and  sent  his  servant,  C.,  to  fetch  it.  C.  did  so, 
and  put  down  the  whole  quantity  of  straw  at  the  door  of  A.'s  .'table,  which  was  in  a 
courtyard  of  A.,  and  then  went  to  A.  and  asked  him  to  send  some  one  with  the  key 
of  the  hayloft,  which  was  over  the  stable,  which  A.  did,  and  C.  put  part  of  the  straw 
into  the  hayloft,  and  carried  the  rest  away  to  a  public  house  and  sold  it.  *Tin-  [*589] 
dal,  C.  J.,  held,  that  this  carrying  away  of  the  straw  by  C,  if  done  with  a  felonious 
intent,  was  a  larceny,  and  not  an  embezzlement,  as  the  delivery  of  the  straw  to  A. 
was  complete  when  it  was  put  down  at  the  stable-door.  R.  v.  Hayward,  1  C.  &  K. 
518  :  47  E.  C.  L.  R. 
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The  following  are  cases  in  which  the  master  or  employer  has  been  held  not  to 
have  such  a  possession  as  is  necessary  in  order  that  the  servant  may  be  guilty  of  lar- 
ceny. 

•  The  prisoner,  a  cashier  at  the  Bank  of  England,  was  indicted  for  stealing  certain 
India  bonds,  laid  as  the  property  of  the  bank  in  one  count,  and  in  another,  of  a  per- 
son unknown.  ,  The  bonds  were  paid  into  the  bank  by  order  of  the  Court  of  Chan- 
cery, and  according  to  the  course  of  business,  ought  to  have  been  deposited  in  a  chest 
in  the  cellars.  The  prisoner  who  received  them  from  the  Court  of  Chancery,  put 
them  in  his  own  desk,  and  afterwards  sold  them.  The  court  before  which  the  pris- 
oner was  tried,  was  of  opinion,  that  this  was  not  larceny;  that  the  possession  of  the 
bonds  was  always  in  the  prisoner,  and  that  the  bank  had  no  possession  which  was  not 
his  possession  until  the  bonds  were  deposited  in  the  cellars  as  usual ;  and  one  of  the 
judges  took  the  distinction  between  a  possession  suflScient  to  maintain  a  civil  action,' 
and  a  possession  whereon  to  found  a  criminal  prosecution,  R.  v.  Waite,  2  East,  P. 
C.  570.  Money,  in  cash  and  bank-notes,  was  paid  into  a  bank  to  a  clerk  ther£,  whose 
duty  it  was  to  receive  and  give  discharges  for  money,  and  to  place  the  bank-notes  in 
a  drawer;  he  gave  an  acknowledgment  for  the  sum  in  question,  but  kept  back  a  100?. 
bank-note,  and  never  put  it  in  the  drawer.  On  a  case  reserved,  some  doubt  was  at 
first  entertained  amongst  the  judges,  but  at  last  all  assembled  agreed  that  this  was 
no  felony,  inasmuch  as  the  note  was  never  in  the  possession  of  the  bankers,  distinct 
from  the  possession  of  the  prisoner,  though  it  would  have  been  otherwise  if  the  pris- 
oner had  deposited  it  in  the  drawer,  and  had  afterwards  taken  it.  They  thought  that 
this  was  not  to  be  distinguished  from  the  cases  of  R.  v.  Waite,  supra,  and  R.  v.  Bull, 
infra,  which  turned  on  this  consideration,  that  the  thing  was  not  taken  by  the  pris- 
oner out  of  the  possession  of  the  owner,  and  here  it  was  delivered  into  the  possession 
of  the  prisoner.  They  said,  that  though  to  many  purposes  the  note  was  in  the  pos- 
session of  the  masters,  yet  it  was  also  in  the  actual  possession  of  the  servant,  and  that 
possession  not  to  be  impeached,  for  it  was  a  lawful  one.  Eyre,  C.  J.,  also  observed 
that  the  cases  ran  into  one  another  very  much,  and  were  hardly  to  be  distinguished ; 
and  that  in  R.  v.  Spears,  ante,  p.  587,  the  corn  was  in  the  possession  of  the  master, 
under  the  care  of  the  servant.  R.  v.  Bazeley,  2  East,-P.  C.  571 ;  2  Leach,  835  ;  2 
Russ.  by  Grea.  164.  It  was  in  consequence  of  this  case,  the  statute  39  Geo.  3,  e. 
85,  against  embezzlements  by  clerks  and  servants,  was  passe'd.  2  Leach,  849.  The 
prosecutor  suspecting  that  he  was  robbed  by  the  prisoner,  his  servant,  who  attended 
the  shop,  employed  a  customer  to  come  to  his  shop  on  pretence  of  purchasing,  and 
gave  him  some  marked  silver  of  his  own,  with  which  the  customer  came  to  the  shop 
in  the  absence  of  the  owner,  and  bought  goods  of  the  prisoner.  Soon  after,  the  mas- 
ter coming  in,  examined  the  till,  in  which  the  prisoner  ought  to  have  deposited  the 
money  when  received,  and  not  finding  it  there,  procured  him  to  be  arrested,  and,  on 
search,  the  marked  money  was  found  upon  him.  On  a  case  reserved,  the  judges 
were  of  opinion  that  the  prisoner  was  not  guilty  of  felony,  but  only  of  a  breach  of 
[*590]  trust,  the  money  never  having  *been  put  into  the  till ;  and,  therefore,  not 
having  been  in  the  possession  of  the  master  as  against  the  defendant.  R.  v.  'Bull,- 
cited  in  R.  v.  Bazeley,  2  East,  P.  C.  572;  2  Leach,  841;  2  Russ.  by  Grea.  163. 
So  where  a  servant  was  sent  by  his  master  to  get  change  of  a  dl.  note,  which  h-e  did, 
saying  it  was  for  his  master,  but  never  returned,  being  convicted  of  stealing  the 
change,  the  judges,  on  a  case  reserved,  held  this  to  be  no  larceny,  because  the  mas- 
ter never  had  possessfon  of  the  change  except  by  the  hands  of  the  prisoner.  R.  v. 
Sullen,  1  Moody,  C.  C.  129.  So  where  A.  owed  the  prosecutor  bl.  and  paid  it  to 
the  prisoner,  who  was  the  prosecutor's  servant,  supposing  hira  authorized  to  receive 
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it,  which  he  was  not,  and  the  prisoner  never  accounted  for  the  money  to  his -master; 
Alderson,  B.,  held  that  this  was  neither  embezzlement  nor  larceny.  R.  v.  Hawtin,  7 
C.  &P.  281:  32E.  C.  L.R. 

Proof  of  the  intent  to  deprive  the  owner  of  his  property."]  We  now  come  to 
the  other  ingredient  which  is  necessary  to  constitute  larceny ;  the  intent  to  deprive 
the  owner  of  his  property.  This,  like  every  other  intent,  is  to  be  inferred  from  the 
mode  in  which  the  party  charged  deals  with  the  property.  It  will,  however,  be  a 
general 'presumption  that  where  a  party  takes  wrongful  possession  of  the  goods  of  an- 
other, that  his  intention  is  to  steal  them,  and  the  onus  will  lie  upon  him  to  prove  the 
contrary.  If  a  man  carries  away  the  goods  of  another  openly,  though  wrongfully, 
before  his  face,'  this  carries  with  it  evidence  of  being  a  trespass  only.  1  Hale,  P.  C. 
■509.  A  servant  taking  his  master's  horse  to  ride  on  his  own  business  is  not  guilty 
of  larceny.  Ibid;  The  prisoners  were  charged  with  stealing  two  horses.  It  ap- 
peared that  they  went  in  the  night  to  an  inn  kept  by  the  prosecutor,  and  took  a  horse 
and  mare  from  the  stable,  and  rode  about  thirty-three  miles  to  a  place  where  they 
left  them  in  the  care  of  the  hostler,  stating  that  they  should  return.  They  were  ap- 
prehended on  the  same  day  about  fourteen  miles  from  the  place.  The  jury  found- 
the  prisoners  guilty,  but  added  that  they  were  of  opinion  that  the  prisoners  merely 
meant  to  ride  the  horses  to  the  place  where  they  left  them,  and  to  leave  them  there"; 
and  that  they  had  no  intention  either  of  returning  them  or  making  any  further  use 
of  them.  The  judges  (Grose,  J.,  diss.,  and  Lord  Alvanley  not  giving  any  express 
opinion)  held  that,  upon  this  finding  it  was  a  trespass  only,  and  not  a  larceny.  They 
all  agreed  that  it  was  a  question  for  the  jury,  and  that,  if  the  jury  had  found  a  gen- 
eral verdict  of  guilty  on  this  evidence,  it  could  not  be  questioned.  E..  v.  Phillips,  2 
East,  P.  B.  662.  So  where  upon  an  indictment  for  stealing  a  horse,  two  saddles,  &c., 
it  appeared  the  prisoner  got  into  the  prosecutor's  stables  and  took  away  the  horse  and 
other  articles  all  together ;  but  that,  when  he  had  got  some  distance  he  turned  the 
horse  loose,  and  proceeded  on  foot  with  the  saddles  ;  Garrow,  B.,  left  it  to  the  jury 
to  say,  whether  the  prisoner  had  any  intention  of  stealing  the  horse  ;  for  that  if  he 
intended  to  steal  the  other  articles,  and  only  used  the  horse  as  a  mode  of  carrying  off 
the  plunder  more  conveniently,  he  would  not  be  guilty  of  larceny  of  the  horse.  R.  v. 
Crump,  1  C.  &  P.  658  :  11  B.  C.  L.  R.  Upon  the  same  principle  the  following  case 
was  decided.  The  prisoner  was  indicted  for  stealing  a  straw  bonnet.  It  appeared 
that  he  entered  the  house  where  the  bonnet  was,  through  a  window  which  had, been 
•left  open,  and  took  the  bonnet  which  belonged  to  a  young  girl  whom  he  had  seduced, 
and  carriedjit  to  a  hay-mow  of  his  own,  where  he  and  the  girl  had  been  *twice  [*591] 
before.  The  jury  thought  that  the  prisoner  intended  to  induce  the  girl  to  go  again 
to  the  hay-mow,  but  that  he  did  not  intend  to  deprive  her  of  the  bonnet.  Of  course 
this  was  held  not  to  be  larceny.  R.  v.  Dickenson,  Russ.  &  Ry.  420. 

It  is  not  necessary  that  the  prisoner  should  intend  to  appropriate  the  goods  to  his 
own  benefit;  it  is  sufficient  if  he  intends  to  deprive  the  owner  of  his  property  in 
them,  and  in  the  words  of  Parke,  B.,  in  R.  v.  Halloway,  infra,  to  assume  the  entire 
dominion  over  them.  As  where  the  prisoner  took  away  a  horse  for  the  purpose  of 
destroying  it,  R.  v.  Cabbage,  supra,  p.  568 ;  and  where  a  servant  taking  a  letter  for 
the  same  purpose,  R.  v.  Jones,  Ibid.(l) 

In  R.  v.  Morfit,  Russ.  &  Ry.  307,  the  prisoners  were  charged  with  stealing  a  quan- 

'  (1)  To  constitute  a  felonious  intent,  it  is  not  necessary  that  the  taking  should  he  Iv.cri  causa; 
taking  with  intent  to  destroy  is  sufficient.  Dignowitty  v.  The  State,  17  Texas,  521 ;  Hamilton  T. 
The  State,  36  Mississippi,  214. 
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tity  of  beans.  They  were  servants  of  the  prosecutor,  and  took  care  of  his  horses, 
for  which  the  prosecutor  made  them  an  allowance  of  beans.  The  prisoners  had  en- 
tered the  granary  by  means  of  a  false  key,  and  carried  away  a  quantity  of  the  beans, 
which  they  gave  to  the  prosecutor's  horses.  The  case  was  reserved,  and  eight  judges 
out  of  eleven  thought  it  was  felony;  but  some  of  the  judges  gave  as  a  reason  for 
their  decision  that  the  men's  work  was  lessened  by  the  additional  food  given  to  the 
horses,  and  so  that  there  was  in  some  sort  a  benefit  to  themselves.  This  decision  was 
acted  on  in  K.  v.  Handley,  Car.  &  M.  547 :  41  E.  C.  L.  E.,  by  Patteson,  J.,  who 
refused  to  reserve  the  point.  But  in  R.  v.  Privett,  1  Den.  C.  C.  193,  the  point  was 
again  reserved.  There  the  jury  found  distinctly  that  the  prisoners  "  took  the  oats 
with  the  intent  of  giving  them  to  their  master's  horses,  and  without  any  intent  of 
applying  them  to  their  private  benefit."  The  greater  part  of  the  judges  present  ap- 
peared to  think  that  this  was  larceny,  because  the  prisoners  took  the  oats  knowingly, 
against  the  will  of  the  owner,  and  without  any  color  of  title  or  of  authority,  with  intent 
not  to  take  temporary  possession  merely  and  then  abandon  it  (which  would  not  be 
larceny),  but  to  take  the  entire  dominion  over  them,  and  that  it  made  no  difference 
that  the  taking  was  not  hirri  causd,  or  that  the  object  of  the  prisoners  was  to  apply 
the  things  stolen  in  a  way  which  was  against  the  wish  of  the  owner,  but  might  be 
beneficial  to  him.  But  all  agreed  that  they  were  bound  by  the  previous  decisions  to 
hold  this  to  be  larceny,  though  several  of  them  expressed  a  doubt  if  they  should 
have  so  decided  if  the  matter  were  res  integra.  Erie,  J.,  and  Piatt,  B.,  were  of  a 
different  opinion  ;  they  thought  that  the  former  decision  proceeded,  in  the  opinion  of 
some  of  the  judges,  on  the  supposition  that  the  prisoners  would  gain  by  the  taking, 
which  was  rejected  in  this  case;  and  they  were  of  opinion  that  the  taking  was  not 
felonious,  because  to  constitute  a  larceny  it  was  essential  that  the  prisoner  should 
intend  to  deprive  the  owner  of  the  property  in  the  goods,  which  he  could  not  if  he 
meant  to  apply  it  to  his  use.  MS.  of  Parke,  B.,  as  given  in  Denison. 

In  another  case  the  prisoner  was  supplied  with  a  quantity  of  pig-iron  by  B.  &  Co., 
his  employers,  which  he  was  to  put  into  a  furnace  to  be  melted,  and  he  was  paid  ac- 
cording to  the  weight  of  the  metal  which  ran  out  of  the  furnace  and  became  puddle- 
bars.  A.  put  the  pig-iron  into  the  furnace,  and  also  -put  in  with  it  an  iron  axle  of 
B.  &  Co.,  which  was  not  pig-iron ;  the  value  of  the  axle  to  B.  &  Co.  was  7s.,  but  the 
gain  to  the  prisoner  by  melting  it,  and  thus  increasing  the  quantity  of  metal  which 
ran  from  the  furnace  was  \d.  Tindal,  C.  J.,  held  that  if  the  prisoner  put  the  axle 
[*592j  into  the  furnace  with  an  *intent  to  convert  it  to  a  purpose  for  his  own  profit, 
it  was  larceny.  R.  v.  Richards,  1  C.  &  K.  532  :  47  E.  C.  L.  R. 

Where  the  prisoner  took  some  skins  of  leather,  not  with  the  intent  to  sell  or  dis- 
pose of  them,  but  to  bring  them  in  and  charge  them  as  his  own  work,  and  get  paid 
by  his  master  for  them ;  they  having  been  dressed,  not  by  the  prisoner,  but  by  an- 
other workman;  it  was  held  not  to  be  a  larceny.  R.  v.  Holloway,  1  Den.  C.  C.  381. 
The  distinction  between  this  case  and  the  last  seems  to  be  this :  that  in  the  former 
there  was  such  a  conversion  of  the  goods  to  the  prisoner's  own  purposes  as  that  the 
master  never  could  have  them  again  in  their  original  condition;  whereas  in  the  latter 
their  condition  was  never  altered.  So  in  R.  v.  Poole,  Dear.  &  B.  C.  C.  345,  the 
prisoners  were  in  the  prosecutor's  employ  as  glove  finishers,  and  the  practice  was  to 
take  the  finished  gloves  into  an  upper  room  on  the  prosecutor's  premises  and  lay  them 
on  a  table,  in  order  that  the  workmen  might  be  paid  according  to  the  number  they 
had  finished.  The  prisoners  took  a  quantity  of  finished  gloves  out  of  a  store-room 
on  the  same  premises,  and  laid  them  on  the  table  with  intent  fraudulently  to  obtain 
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payment  for  them  as  for  so  many  gloves  finished  by  them.  It  was  held  that  this  was 
not  larceny. 

Where  a  servant  took  his  master's  goods,  and  offered  them  for  sale  to  the  master 
himself,  as  the  goods  of  another,  he  was  held  to  be  guilty  of  larceny,  as  it  was  clear 
that  he  intended  to  assume  the  entire  dominion  over  the  goods.  R.  v.  Hall,  1  Den. 
C.  S.  381;  S.  C.  18  L.  J.  M.  C.  62;  ace.  R.  v.  Manning,  Dears.  C.  C.  21;  S.  C. 
22  L.  J.  M.  C.  21. 

If  the  prisoner  has  once  assumed  the  entire  dominion  over  the  goods,  a  return  of  the 
goods  will  not  be  sufficient  to  prevent  the  offence  amounting  to  larceny.  Thus  where 
the  prosecutrix  had  deposited  a  box  of  plate  with  the  prisoner  for  safe  custody,  which 
he  broke  open,  and  took  out  the  plate  and  pawned  it,  the  jury  found  a  verdict  of 
guilty,  but  recommended  the  prisoner  to  mercy  on  the  ground  that  they  believed  that 
he  intended  ultimately  to  return  the  property.  Some  of  the  judges  doubted  whether 
this  was  in  law  any  other  than  a  general  verdict  of  guilty,  but  all  thought  that  the 
conviction  was  good.  R.  v.  Trebilcock,  Dears.  &  B.  C.  C.  453.  See  R.  v.  Peat, 
supra,  p.  596. 

Proof  of  the  intent  to  deprive  the  owner  of  his  property — goods  tahen  under  a 
fair  claim  of  right.']  Of  course  if  the  prisoner  believe  that  he  has  a  right  to  the 
goods  there  can  be  no  larceny,  even  if  the  goods  be  taken  by  force ;  because  though 
the  seizure  be  wrongful,  the  intent  to  steal  is  wanting.(l)  2  East,  P.  C.  659.  Thus 
where  the  owner  of  land  takes  a  horse  damage  feasant,  or  a  lord  seizes  it  as  an  estray, 
though  perhaps  without  title,  yet  these  circumstances  explain  the  intent,  and  show 
that  it  was  not  felonious ;  but  these  facts  may  be  rebutted,  as  by  showing  that  the  horse 
was  marked,  in  order  to  disguise  him.  1  Hale,  P.  C.  506,  507;  2  East,  P.  C.  659. 
After  a  seizure  of  uncustomed  goods,  several  persons  broke,  at  night,  into  the  house 
where  they  were  deposited,  with  intent  to  retake  them  for  the  benefit  of  the  former 
owner;  and  it  was  held  that  this  design  rebutted  the  presumption  of  a  felonious  in- 
tent. R.  v.  Knight,  2  East,  P.  C.  510,  659. 

Whether  the  taking  of  corn  by  gleaners  is  to  be  considered  as  a  trespass  only,  or 
whether  it  is  to  be  regarded  as  a  felony,  must  *depend  upon  the  circum-  [*593] 
stances  of  the  particular  case.  In  some  places  a  custom,  authorizing  the  practice  of 
gleaning,  is  said  to  exist;  in  others,  it  is  sanctioned  by  the  permission  of  the  tenant 
of  the  land;  and  even  where  no  right  whatever  exists,  yet  if  the  party  carry  away 
the  corn  under  a  mistaken  idea  of  right,  the  act  would  not  amount  to  larceny,  the 
felonious  intent  being  absent.  A  conviction  is  said  to  have  taken  place  at  the  Old 
Bailey,  upon  an  indictment  for  the  exercise  of  this  supposed  right;  but  the  circum- 
stances of  the  case  are  not  stated.  2  Russ.  by  Grea.  10.  See  R.  v.  Price,  4  Burr. 
1925;  1  H.  Bl.  51. 

Larceny  of  goods  found.]  A  good  deal  of  trouble  has  been  caused  by  cases  of 
goods  obtained  by  finding.  It  will  be  useful  to  consider,  in  reference  to  these  cases, 
both  what  is  the  right  of  a  person  who  finds  goods,  and  what  is  necessary  to  constitute 
larceny. 

The  right  of  a  person  who  finds  goods  is  to  take  possession  of  them,  if  they  have 
no  apparent  owner. 

If  at  the  time  the  property  be  taken  possession  of  there  be  no  apparent  owner,  the 

(1)  Where  property  is  taken  in  a  fair  color  of  claim  or  title,  a  felonious  intent  is  wanting,  and  it 
is  therefore  no  larceny.   The  State  v.  Homes,  17  Missouri,  379. 
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subsequent  discovery  of  one  will  not  render  the  original  taking  unlawful,  nor  will  it 
render  the  finder  a  bailee  for  the  true  owner.  No  conversion  of  the  property,  there- 
fore, subsequent  to  the  discovery  of  the  true  owner,  will  render  the  finder  guilty  of 
larceny. 

The  great  question,  therefore,  is  to  discover  when  the  property  can  be  said  to  have 
no  apparent  owner.  That  has  been  the  main  subject  of  discussion  in  the  following 
cases. 

A  gentleman  left  a  trunk  in  a  hackney  coach,  and  the  coachman,  taking  it,  con- 
verted it  to  his  own  use,  this  was  held  to  be  larceny ;  for  the  coachman  must  have 
known  where  he  took  the  gentleman  up,  and  where  he  set  him  down,  and  ought  to 
have  restored  his  trunk  to  him.  K.  v.  Lamb,  2  East,  P.  C.  664.  The  prosecutor 
having  had  his  hat  knocked  off  in  a  quarrel  with  a  third  person,  the  prisoner  picked 
it  up,  and  carried  it  home.  Being  indicted  for  larceny,  Park,  J.,  said,  "  If  a  person 
picks  up  a  thing,  and  knows  that  he  can  immediately  find  the  owner,  but  instead  of 
restoring  it  to  the  owner,  converts  it  to  his  own  use,  this  is  felony."(l)  R.  v.  Pope, 
6C.  &P.  346:  25  B.  C.  L.  R. 

In  the  case  of  Merry  v.  Green  (which  was  an  action  of  trespass  for  false  imprison- 
ment) a  person  purchased  at  a  public  auction  a  bureau,  in  which  he  afterwards  dis- 
covered, in  a  secret  drawer,  a  purse  containing  several  sovereigns.  The  contents  of 
the  bureau  were  not  known  to  any  one.  The  purchaser  having  appropriated  the 
money  to  his  own  use,  it  was  held  that  there  was  a  taking  which  amounted  to  a  tres- 
pass, and  that  he  was  guilty  of  larceny;  it  was  held  also,  that  a  declaration  by  the 
auctioneer,  that  he  sold  all  that  the  bureau  contained  with  the  article  itself,  would 
have  given  the  purchaser  a  colorable  right  to  the  contents,  in  which  case  the  abstrac- 
tion of  the  money  would  not  have  been  felonious.  In  the  course  of  the  argument  in 
this  case,  one  of  the  counsel  asked,  "  If  the  original  possession  is  lawful,  when  is  the- 
felony  committed  ?"  Parke,  B.,  interrupting  him,  said,  "  Why,  suppose  a  person 
find  a  check  in  the  street,  and  in  the  first  instance  takes  it  up  merely  to  see  what  it 
is;  if  afterwards  he  cashes  it,  and  appropriates  the  money  to  his  own  use,  that  is  a 
felony  :  though  he  is  a  mere  finder  till  he  looks  at  it."  In  delivering  the  judgment 
of  the  court,  the  same  learned  baron  said,  "  The  old  rule  in  Coke's  3d  Inst.  108, 
[*594]  '  that  if  one  lose  his  goods,  and  another  Jind  them,  though  he  ^convert  them 
animofurandi,  to  Ms  own  use,  is  no  larceny,'  has  undergone  in  more  recent  times  some 
limitation ;  one  is,  that  if  the  finder  knows  who  the  owner  of  the  lost  chattel  is,  or  if 
from  any  mark  upon  it,  or  the  circumstances  under  which  it  is  found,  the  owner 
could  be  reasonably  ascertained,  then  the  fraudulent  conversion  animo  furandi  con- 
stituted a  larceny.  ...  It  is  said  that  the  offence  cannot  be  larceny,  unless  the  taking 
would  be  a  trespass,  and  that  is  true ;  but  if  the  finder,  from  the  circumstances  of  the 
case,  must  have  known  who  was  the  owner,  and  instead  of  keeping  the  chattel  for 
him,  meant  from  the  first  to  appropriate  it  to  his  own  use,  he  does  not  acquire  it  by 
a  rightful' title,  and  the  true  owner  might  maintain  trespass;  and  it  seems  also,  from 
R.  V.  Wynne,  1  Leach,  413,  that  if,  under  the  like  circumstances,  he  acquire  posses- 

(1)  State  V.  Weston,  9  CoDn.  f27;  People  v.  MoQowen,  17  Wend,  460;  Contra,  People  v.  Ander- 
son, 14  Johns.  294.  See  Penna.  v.  Becomb  et  al.,  Addis.  386;  Tyler  v.  The  People,  1  Bree.  227; 
Porter  v.  The  State,  Martin  &,  Terg.  226  ;  State  y.  Jenkins,  2  Tyler,  379  ;  The  People  t.  Swan,  1 
Parker,  C.  R.  9  ;  The  State  v.  McCann,  19  Missouri,  249  ;  Pritehett  v.  The  State,  2  Sneed,  285  ; 
Hunt  V.  The  Commonwealth,  13  Grattan,  767  ;  The  People  v.  Kantz,  3  Parker,  C.  E.  129  ;  Pyland 
V.  The  State,  4  Sneed,  357. 

The  finder  of  lost  goods,  who  takes  'possession  of  them  not  intending  to  steal  them,  at  the  time  of 
the  original  taking,  is  not  rendered  guilty  of  larceny  by  any  subsequent  felonious  intention  to  con- 
vert them  to  his  own  use.  Ransom  v.  The  State,  22  Conn.  153 ;  Fulton  v.  The  State,  8  English,  168; 
The  State  v.  Conway,  18  Missouri,  321. 
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sion  and  mean  to  act  honorably,  but  afterwards  alter  his  mind,  and  open  the  parcel, 
with  intent  to  embezzle  its  contents,  such  unlawful  act  would  render  him  guilty  of 
larceny."   Merry  v.  Green,  7  M.  &  W.  623. 

The  whole  law  with  reference  to  this  subject  was  considered  in  the  elaborate  and 
learned  judgment  of  Parke,  B.,  in  K.  v.  Thurburn,  1  Den.  C.  C.  R.  387;  S.  C.  18 
L.  J.  M.  C.  140.  The  prisoner  found  a  bank  note,  which  had  been  accidentally 
dropped  on  the  high  road.  There  was  no  name  or  mark  on  it  indicating  who  was 
the  owner,  nor  were  there  any  circumstances  attending  the  finding  which  would 
enable  him  to  discover  to  whom  the  note  belonged  when  he  picked  it  up;  nor  had  he 
any  reason  to  believe  that  the  owner  knew  where  to  find  it  again.  The  prisoner 
meant  to  appropriate  it  to  his  own  use  when  he  picked  it  up.  The  day  after,  and 
before  he  had  disposed  of  it,  he  was  informed  that  the  prosecutor  was  the  owner,  and 
had  dropped  it  accidentally;  he  then  changed  it,  and  appropriated  the  money  taken 
to  his  own  use.  The  jury  found  that  he  had  reason  to  believe,  and  did  believe,  it  to 
be  the  prosecutor's  property  before  he  thus  changed  the  note,  and  the  prisoner  was 
convicted.  But  Parke,  B.,  who  tried  the  case,  after  conferring  with  Maule,  J.,  was 
of  opinion  that  the  original  taking  was  not  felonious,  and  that  in  the  subsequent  dis- 
posal of  it  there  was  no  taking,  and  therefore  declined  to  pass  sentence,  and  reserved 
the  case  for  the  opinion  of  the  Court  of  Criminal  Appeal.  That  court  held  that  the 
conviction  was  wrong.  Parke,  B.,  who  delivered  the  unanimous  judgment  of  the 
court,  thus  explains  its  grounds :  "  In  order  to  constitute  the  crime  of  larceny,  there 
must  be  a  taking  of  the  chattel  of  another  ani'mo  furandi,  and  against  the  will  of  the 
owner.  This  is  not  the  full  definition  of  larceny,  but  so  much  only  of  it  as  is  neces- 
sary to  be  referred  to  for  the  present  purpose.  By  the  term  animo  furandi,  is  to  be 
understood  the  intention  to  take,  not  a  particular  temporary,  but  an  entire,  dominion 
over  the  chattel,  without  a  color  of  right.  As  the  rule  of  law,  founded  on  justice 
and  reason,  is  that  actus  nonfacit  reum  nisi  mens  sit  rea,  the  guilt  of  the  accused  must 
depend  on  the  circumstances  as  they  appear  to  him ;  and  the  crime  of  larceny  cannot 
be  committed  unless  the  goods  taken  appear  to  have  an  owner,  and  the  party  taking 
must  know  or  believe  that  the  taking  is  against  the  will  of  that  owner."  After  com- 
menting on  the  authorities,  the  learned  baron  proceeds:  "It  is  quite  a  mistake  to 
suppose,  as  Mr.  Greaves  has  done  (2  Russ.  Cr.  c.  14),  that  I  meant  in  Merry  v. 
Green  to  lay  down  the  proposition- in  the  general  terms  contained  in  the  extract  from 
the  report  of  the  case  in  7  M.  &  W.,  which,  taken  alone,  seems  to  be  applicable 
to  every  case  of  finding  unmarked  as  *well  as  marked  property.  It  was  [*595] 
meant  to  apply  to  the  latter  only.  The  result  of  these  authorities  is  that  the  rule  of 
law  on  this  subject  seems  to  be,  that  if  a  man  find  goods  that  have  been  actually  lost, 
or  are  reasonably  supposed  by  him  to. have  been  lost,  and  appropriates  them,  with 
intent  to  take  the  entire  dominion  over  them,  really  believing  when  he  takes  them 
that  the  owner  cannot  be  found,  it  is  not  larceny.  But  if  he  takes  them  with  the 
like  intent,  though  lost,  or  reasonably  supposed  to  be  lost,  but  reasonably  believing 
that  the  owner  can  be  found,  it  is  larceny.  In  applying  this  rule,  as  indeed  in  the 
application  of  all  fixed  rules,  questions  of  some  nicety  may  arise,  but  it  will  generally 
be  ascertained^  whether  the  person  accused  had  reasonable  belief  that  the  owner 
could  be  found,  by  evidence  of  his  previous  acquaintance  with  the  ownership  of  the 
particular  chattel,  the  place  where  it  is  found,  or  the  nature  of  the  marks  upon  it. 
In  some  cases  it  would  be  apparent,  in  others  appear  only  after  examination.  It 
would  probably  be  presumed,  that  the  taker  would  examine  the  chattel,  as  an  honest 
man  ought  to  do,  at  the  time  of  taking  it;  and  if  he  did  not  restore  it  to  the  owner, 
the  jury  might  concjpde  that  he  took  it,  when  he  took  complete  possession  of  it, 
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animo  furandi.  The  mere  taking  it  up  to  look  at  it  would  not  be  a  taking  posses- 
sion of  the  chattel.  To  apply  these  rules  to  the  present  case  :  The  first  taking  did 
not  amount  to  larceny,  because  the  note  was  really  lost,  and  there  was  no  mark  on  it 
or  other  circumstance  to  indicate  then  who  was  the  owner,  or  that  he  might  be  found, 
nor  any  evidence  to  rebut  the  presumption  that  would  arise  from  the  finding  of  the 
note  as  proved,  viz.,  that  he  believed  the  owner  could  not  be  found,  and  therefore 
the  original  taking  was  not  felonious;  and  if  the  prisoner  had  changed  the  note  or 
otherwise  disposed  of  it,  before  notice  of  the  title  of  the  real  owner,  he  clearly  would 
not  have  been  punishable;  but  after  the  prisoner  was  in  possession  of  the  note,  the 
owner  became  known  to  him,  and  he  then  appropriated  it,  animo  furandi,  and  the 
point  to  be  decided  is  whether  that  was  a  felony.  Upon  this  question  we  have  felt 
considerable  doubt.  If  he  had  taken  the  chattel  innocently,  and  afterwards  appro- 
priated it  without  knowledge  of  the  ownership,  it  would  not  have  been  larceny;  nor 
would  it,  we  think,  if  he  had  done  so,  knowing  who  was  the  owner,  for  he  had  the 
lawful  possession  in  both  cases,  and  the  conversion  would  not  have  been  a  trespass  in 
either.  But  here  the  original  taking  was  not  innocent  in  one  sense,  and  the  question 
is,  does  that  make  a  diflFercnce?  We  think  not;  it  was  dispunishable,  as  we  have 
already  decided,  and  though  the  possession  was  accompanied  by  a  dishonest  intent,  it 
was  still  a  lawful  possession,  and  good  against  all  but  the  real  owner,  and  the  subse- 
quent conversion  was  not  therefore  a  trespass  in  this  case  more  than  the  others,  and 
consequently  no  larceny.     We  therefore  think  that  the  conviction  was  wrong." 

In  a  subsequent  case,  R.  v.  Preston,  2  Den.  C.  C.  R.  353;  S.  C.  21  L.  J.  M.  C. 
41,  also  one  of  a  lost  bank  note  found  by  a  person  who  appropriated  it  to  his  own  use, 
it  was  decided  that  the  jury  are  not  to  be  directed  to  consider  at  what  time  the 
prisoner  after  taking  it  into  his  possession  resolved  to  appropriate  it  to  his  own  use, 
but  whether,  at  the  time  he  took  possession  of  it,  he  knew,  or  had  the  means  of 
knowing,  who  the  owner  was,  and  took  possession  of  the  note  with  intent  to  steal  it ; 
for  if  his  original  possession  of  it  was  an  innocent  one,  no  subsequent  change  of  his 
mind  or  resolution  to  appropriate  to  his  own  use  would  amount  to  larceny. 
[*596]  *Where  the  prisoner  was  indicted  for  stealing  a  watch,  which  he  had  found, 
and  the  jury  returned  the  following  verdict,  "We  find  the  prisoner  not  guilty  of 
stealing  the  watch,  but  guilty  of  keeping  it  in  the  hope  of  reward  from  the  time  he 
first  had  the  watch,"  this  was  held  to  amount  to  a  finding  of  not  guilty.  R.  v.  Yorke, 
1  Den.  0.  C.  R.  335;  S.  C.  18  L.  J.  M,  C.  38.  Where  the  jury  found  that  the 
notes  were  lost,  that  the  prisoner  did  not  know  the  owner,  but  that  it  was  probable 
that  he  could  have  traced  him,  it  was  held  that  the  prisoner  was  not  bound  to  do 
that,  and  that  he  had  been  wrongfully  convicted  of  stealing  the  notes.  R.  v.  Dixon, 
25  L.  J.  M.  C.  39. 

As  to  what  is  lost  property  was  considered  in  R.  v.  West,  1  Dears.  C.  C.  R.  402 ; 
S.  C  24  L.  J.  M.  C.  4.  A  purse  containing  money  was  left  by  a  purchaser  on 
the  prisoner's  stall.  A  third  person  afterwards  pointed  out  the  purse  to  the  pris- 
oner, supposing  it  to  be  hers.  She  put  it  in  her  pocket,  and  afterwards  concealed 
it;  and  on  the  return  of  the  owner  denied  all  knowledge  of  it.  The  jury  found 
that  the  prisoner  took  up  the  purse  knowing  that  it  was  not  her  own,  and  intend- 
ing at  the  time  to  appropriate  it  to  her  own  use,  but  that  she  did  not  know  who 
was  the  owner  at  the  time  she  took  it.  It  was  held,  under  these  circumstances,  that 
the  purse  was  not  lost  property,  and  that  the  prisoner  was  properly  convicted  of 
larceny. 

In  R,  V.  Christopher,  ]  Bell  C.  C.  27;  S.  C.  28  L.  J.  M.  C.  35,  the  court  dis- 
tinctly laid  down  the  principle,  that  in  order  to  convict  theifinder  of  property  of 
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larceny,  it  is  essential  that  there  should  be  evidence  of  an  intention  to  appropriate 
the  property  at  the  time  of  finding,  and  that  evidence  of  any  subsequent  intent  to  do 
so  veas  insufficient.  In  that  case  the  learned  judge  had  told  the  jury  that  a  felonious 
intent  was  necessary  to  every  larceny,  but  that  the  intent  might  be  inferred  from  acts 
subsequent  to,  as  well  as  immediate  upon,  the  finding,  and  that  if  the  prisoner,  when 
he  discovered  the  owner,  did  not  take  measures  to  find  him,  they  might  from  his 
behavior  infer  such  an  intention.  The  Court  of  Criminal  Appeal,  however,  held 
this  direction  wrong,  as  it  was  calculated  to  lead  the  jury  to  suppose  that  a  felonious 
intent  subsequent  to  the  finding  was  sufl5cient.(l) 

In  K.  V.  Moore,  L.  &  C.  1 ;  S.  C.  30  L.  J.  M.  C.  77,  the  prisoner  was  indicted 
for  stealing  a  bank  note.  It  appeared  that  a  customer  having  made  a  payment  in  the 
prisoner's  shop  from  a  purse  in  which  the  bank  note  was,  dropped  the  note  there.  In 
answer  to  questions  put  to  them,  the  jury  found  :  First,  that  the  prisoner  found  the 
note  in  his  shop ;  secondly,  that  the  prisoner  at  the  time  he  picked  up  the  note  did 
not  know,  nor  had  he  means  of  knowing  who  the  owner  was ;  thirdly,  that  he  after- 
wards acquired  a  knowledge  of  who  the  owner  was,  and  after  that  he  converted  the 
■note  to  his  own  use ;  fourthly,  that  the  prisoner  intended  when  he  picked  up  the  note 
to  take  it  to  his  own  use,  and  deprive  the  owner  of  it,  whoever  he  might  be;  fifthly, 
that  the  prisoner  believed  at  the  time  he  picked  up  the  note,  that  the  owner  could  be 
found.  The  Court  of  Criminal  Appeal  held  that  the  prisoner  was  rightly  convicted 
of  larceny,  apparently  resting  their  judgment  on  the  fourth  finding,  and  disregarding 
the  third  finding,  which  is  inconsistent  with  it.  Perhaps  all  that  the  jury  meant  by 
the  third  finding  was  that,  having  appropriated  the  note  from  the  first,  the  prisoner 
did  not,  after  he  discovered  the  owner,  alter  his  mind  and  intend  to  return  it.  It  is 
also  difficult  to  reconcile  *the  fifth  finding  with  the  second,  but  here,  again,  [*597] 
the  court  probably  considered  that,  taken  together,  the  two  findings  came  to  this,  that 
there  were  no  marks  apparent  on  the  face  of  the  note  indicating  who  was  the  owner, 
but  that  the  prisoner  might,  nevertheless,  if  he  had  taken  reasonable  pains,  have 
ascertained  who  was  the  owner.  At  any  rate,  there  is  no  indication  that  the  court 
had  any  intention  of  overruling  the  previous  cases.  It  is  perhaps  very  doubtful, 
whether  the  property  was,  strictly  speaking,  lost  property  at  all.  See  R.  v.  "West, 
supra. 

Larceny  hy  the  owner.']  It  is,  of  course,  under  ordinary  circumstances,  impossible 
for  a  man  to  commit  larceny  by  taking  possession  of  his  own  property.  But  there  is  ' 
a  passage  in  the  Year  Book,  7  H.  6,  45  a,  in  which  it  is  said,  "  that  if  I  bail  to  you 
certain  goods  to  keep,  and  then  retake  them  feloniously,  that  I  should  be  hung  for  it, 
and  yet  the  property  was  in  me  :  and  Norton  said  that  this  was  law."  This  passage, 
however  at  least  requires  qualification.  It  is  repeated  in  all  the  criminal  treatises, 
with  the  addition  that  it  is  felony  if  the  goods  be  taken  "  with  a  fraudulent  design, 
to  charge  the  bailee  with  the  value."(2)  1  Hale,  P.  C.  513,  514;  Foster,  123;  2 
East,  P.  C.  558;  4  Bl.  Com.  331.  In  R.  v.  Wilkinson,  Russ.  &  Ry.  471,  it  appeared 
that  the  prosecutors  were  lightermen,  and  were  employed  by  one  C,  a  merchant,  to 
pass  nux  vomica  through  the  custom-house.     The  prosecutors  entered  it  for  a  vessel 

(1)  Where  property  (e.  g.,  a  pocket-book  containing  bank-bills)  with  no  mark  about  it  indicating 
the  owner,  was  lost,  and  found  in  the  highway,  and  there  was  no  evidence  to  show  that  the  finder 
at  the  time  knew  who  the  owner  was  ;  held,  that  he  could  not  be  convicted  of  larceny,  though  he 
fraudulently,  and  with  intent  to  convert  the  property  to  his  own  use,  concealed  the  same  imo^edi- 
ately  afterwards.  The  People  v.  Cogdell,  1  Hill,  94.  See  Lawrence  v.  The  State,  1  Humphreys, 
228. 

(2)  A  man  may  steal  his  own  property,  if,  by  taking  it,  it  is  his  intent  to  charge  a  bailee  with  it. 
The  People  v.  Stone,  16  California,  369. 
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about  to  sail,  then  lying  in  the  London  Docks,  and,  having  done  what  was  necessary, 
delivered  back  the  cocket  bill  and  warrants  to  C,  and  joined  with  C.  in  a  bond  to 
government  to  export  these  goods.  The  prosecutors  then  employed  the  prisoners  to 
convey  the  goods  to  the  ship,  and  lent  them  one  of  their  lighters  for  the  purpose. 
The  prisoner  W.  accordingly  took  the  nux  vomica  on  board  the  lighter,  but,  instead 
of  delivering  it  on  board  the  ship,  he,  in  company  with  and  assisted  by  the  other 
prisoner,  M.,  emptied  the  bags  and  refilled  them  with  cinders;  the  nux  vomica  was 
then  sent  by  them  to  London,  and  the  bags  of  cinders  delivered  on  board  as  and  for 
the  nux  vomica.  The  prisoners  were  indicted  for  stealing  nux  vomica,  the  property 
of  the  prosecutors,  but  it  appeared  at  the  trial  that  it  was  really  the  property  of  the 
prisoner  M,,  and  that  C.  had  only  lent  his  name  to  facilitate  the  passing  of  the  goods 
at  the  custom-house.  It  was  also  proved  that  the  object  of  the  transaction  was  to 
defraud  the  government  of  the  duty.  The  case  was  considered  by  eleven  judges. 
Four  of  them  thought  that  it  was  no  larceny,  as  there  was  no  intent  to  cheat  the 
prosecutors,  but  only  the  crown.  Seven  of  the  judges  held  it  larceny,  because  the 
prosecutors  had  a  right  to  the  possession  until  ths  goods  reached  the  ship  ;  and  they 
had  also  an  interest  in  that  possession,  and  the  intent  to  deprive  them  of  their  pos- 
session wrongfully  and  against  their  will,  was  a  felonious  intent  as  against  them,  be- 
cause it  exposed  them  to  a  suit  upon  the  bond.  In  the  opinion  of  part  of  the  judges, 
this  would  have  been  larceny,  although  there  had  been  no  felonious  intent  against  the 
prosecutors,  but  only  an  intention  to  defraud  the  crown.  t"" 

It  may  be  doubted  whether  the  law  has  not  been  somewhat  distorted  in  this  case, 
in  order  to  punish  a  flagrant  fraud.  If  the  prisoner,  who  was  the  true  owner  of  the 
goods,  had  demanded  them,  the  prosecutors  could  scarcely  have  refused  to  deliver 
them  to  him  :  so  that  the  decision  at  least  comes  to  this,  that  the  prisoner  obtaining 
[*598]  possession  *of  his  own  goods,  to  which  possession  he  has  an  undeniable  right, 
by  a  false  pretence,  with  intent  to  defraud,  is  guilty  of  larceny. 

There  might  be  a  difference  in  cases  where  the  bailee  has  a  right  to  retain  the 
property  as  a  pledge  or  security,  as  in  that  case  he  has  more  than  the  bare  possession ; 
he  has  what  is  called  a  special  property  in  the  goods;  but  it  is  extremely  difiBcult  to 
reconcile  even  this  case  with  any  accurate  view  of  the  offence  of  larceny;  and,  more- 
over, the  case  of  R.  v.  Wilkinson  stands  almost,  if  not  quite,  alonet 

Larceny  li/ part-owners.]  As  with  owners  so  with  part-owners,  a  larceny  cannot, 
in  general,  be  committed  of  the  goods  which  they  have  in  common,  for  one  part-owner 
taking  the  whole  only  does  that  which  by  law  he  is  permitted  to  do.(l)  Hale,  P.  C. 
513.  This,  upon  principles  of  common  law,  would  not  apply  to  a  larceny  of  the 
goods  of  a  corporation  by  a  member,  because  an  individual  member  has  no  right  of 
property  or  possession  in  the  goods  of  the  corporation ;  and  it  might  be  doubtful 
whether  it  applied  where  by  mutual  arrangement  the  part-owner  had  no  right  to  the 
possession  of  the  goods,  or  when  it  was  clear  that  there  was  an  intention  by  the  part- 
owner  to  deprive  his  partners  entirely- of  their  property.  The  passage  in  Hale  means 
no  more  than  that  a  part-owner,  in  the  absence  of  any  arrangement  to  the  contrary, 
may  assume  the  entire  possession  without  committing  a  trespass. 

In  R.  V.  Bramley,  Russ.  &  Ry.  479,  the  prisoner  was  indicted  for  burglary.  It 
appeared  that  she  was  a  member  of  a  friendly  society,  and  that  the  money  of  the 

(1)  One  entitled  to  receive  a  share  of  a  crop  for  his  services,  is  not  joint-tenant  or  tenant  in  com- 
mon with  his  employer,  and  commits  larceny  in  stealing  a  part.  State  v.  Gay,  1  Hill,  364. 

On  an  indictment  for  stealing  the  goods  of  A.  and  B.,  evidence  that  some  belonged  to  A.  and  some 
to  B.  will  not  do.  State  v.  Ryan,  4  McCord,  16. 
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society  was  kept  in  a  box  at  the  house  of  T.  N.  She  broke  into  the  house  and  carried 
off  the  box.  In  the  indictment  the  property  was  laid  in  one  count  as  belonging  to 
T.  N. ;  and  in  the  other  as  belonging  to  the  three  stewardesses  of  the  society.  The 
question  reserved  was  whether,  considering  the  situation  the  prisoner  stood  in  with 
respect  to  the  property,  the  conviction  was  proper ;  and  ten  judges  were  clear  that  as 
T.  N.  was  responsible  for  the  loss  of  the  property,  the  conviction  was  right.  In  the 
case  of  E.  v.  Webster,  31  L.  J.  M.  C.  13,  the  same  point  arose  as  in  that  of  R.  v. 
Bramley.  There  H.  was  the  sole  manager  of  the  business  of  a  friendly  society,  and, 
as  such,  carried  on  a  shop,  in  the  profit  and  loss  of  which  all  the  members  shared. 
H.  was  responsible  for  all  the  moneys  of  the  society  coming  into  his  possession.  The 
prisoner  was  also  a  member  of  the  society,  and  assisted  H.  in  the  management  of  the 
shop.  On  one  occasion  the  prisoner  had  taken  some  sovereigns  from  the  till,  and  ap- 
propriated them.  It  was  held  that  the  prisoner  might  be  convicted  on  an  indictment 
laying  the  money  as  the  property  of  H.  alone. 

By  the  1  &  2  Vict.  c.  96,  s.  1,  made  perpetual  by  the  5  &  6  Viet.  c.  85  (vide 
supra,  p.  565),  in  all  cases  of  banking  copartnerships  under  7  Geo.  4,  c.  46,  the 
members  are  liable  for  larceny,  embezzlement,  and  other  criminal  appropriation  of  the 
goods  of  the  company,  in  the  same  way  as  if  they  were  not  members  of  the  company. 
See  Grant,  Law  of  Bankers,  p.  601.  There  does  not,  however,  seem  to  be  any  analo- 
gous provision  with  reference  to  banks  formed  under  subsequent  statutes.  If,  how- 
ever, they  be  corporate  bodies,  there  would  probably  be  no  difficulty  with  regard  to 
them  for  the  reason  mentioned  above. 

In  an  indictment  for  larceny  from  a  banking  company,  consisting  of  more  than 
twenty  persons,  the  property  of  the  goods  stolen  was  laid  in  the  public  officer.  Upon 
failure  of  proof  of  the  appointment  of  the  *public  officer  and  of  the  regis-  [*599] 
tration  of  the  company,  an  amendment  was  asked  for  and  made,  stating  the  property 
to  be  in  "  W.  and  other.s,"  it  being  proved  that  W.  was'one  of  the  members  of  the 
company.  It  was  held  by  the  Court  of  Criminal  Appeal  that  under  the  7  Geo.  4,  c. 
64,  s.  14,  the  allegation  of  ownership,  as  amended,  was  right;  and  that  the  7  Geo.  4, 
c.  46,  s.  9,  did  not  make  it  absolutely  imperative  that  the  property  belonging  to  a 
banking  company  should  be  laid  in  their  public  officer.  R.  v.  Pritchard,  1  L.  &  C. 
34  ;  S.  C.  30  L.  J.  M.  C.  169. 

With  regard  to  friendly  societies,  the  difficulty  is  met  by  the  18  &  19  Vict.  c.  63, 
s.  18,  supra,  p.  567,  substituted  for  a  similar  provision  contained  in  the  10  Geo.  4, 
c.  56,  s.  21,  which  vests  in  the  trustees  for  the  time  being  all  the  property  of  the 
society,  and  directs  that  it  shall,  for  all  purposes  of  suit,  civil  or  criminal,  be  stated 
to  be  the  property  of  such  trustees.  The  effect  of  this  seems  to  be  to  vest  the  prop- 
erty in  the  trustees  as  against  the  members  of  the  society.  K.  v.  Cain,  2  Moo.  C.  C. 
207.     See  also  7  Geo.  4,  c.  64,  s.  14,  supra,  p.  565. 

A  Bible  had  been  given  to  a  society  of  Wesleyan  dissenters,  and  was  bound  at  the 
expense  of  the  society.  No  trust  deed  was  produced.  The  Bible  having  been  stolen, 
the  indictment  charged  the  property  to  be  in  A.  and  others.  A.  was  a  trustee  of  the 
chapel  and  a  member  of  the  society.  Parke,  J.,  held  the  indictment  right.  R.  v. 
Boulton,  5  C.  &  P.  537  :  25  E.  C.  L.  R.  It  is  not  requisite  that  a  strict  legal  part- 
nership should  exist.  Where  C.  and  D.  carried  on  business  in  partnership,  and  the 
widow  of  C.  upon  his  death,  without  taking  out  administration,  acted  as  partner,  and 
the  stock  was  afterwards  divided  between  her  and  the  surviving  partner,  but  before 
the  division,  part  of  the  stock  was  stolen ;  it  was  held,  that  the  goods  were  properly 
described  as  the  joint  property  of  the  surviving  partner  and  the  widow,  upon  an  ob- 
jection that  the  children  of  C.  ought  to  have  been  joined,  or  the  goods  described  as  the 
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property  of  the  surviving  partner  and  the  ordinary,  no  administration  having  been 
taken  out.  R.  v.  Gabey,  R.  &  R.  178.  And  where  a  father  and  son  took  a  farm  on 
their  joint  account,  and  kept  a  stock  of  sheep,  their  joint  property,  and  upon  the 
death  of  the  son,  the  father  carried  on  the  business  for  the  joint  benefit  of  himself 
and  his  son's  children,  who  were  infants;  it  was  held,  upon  an  indictment  for  steal- 
ing sheep  bred  from  the  joint  stock,  some  before  and  some  after  the  death  of  the  son, 
that  the  property  was  well  laid  in  the  father  and  his  son's  children.  R.  v.  Scott,  R. 
&  R.  13 ;  2  East,  P.  C.  655. 

Larceny  hy  wife^  Very  akin  to  the  case  of  larceny  by  part-owners  is  that  of 
larceny  by  a  wife.  If  a  wife  take  goods  of  which  the  husband  is  the  joint  or  sole 
owner,  the  taking  is  not  larceny,  because  they  are  in  law  but  one  person,  and  the 
wife  has  a  kind  of  interest  in  the  goods.  Hawk.  P.  C.  b.  1,  c.  33,  s.  19.  Therefore, 
where  the  wife  of  a  member  of  a  friendly  society,  stole  money  belonging  to  the  society, 
lodged  in  a  box  in  her  husband's  custody,  under  the  lock  of  the  stewards  of  the 
society,  it  was  held  by  the  judges  not  to  be  larceny.  R.  v.  "Willis,  1  Moody,  C.  C. 
375.    , 

Whether,  where  a  stranger  and  the  wife  jointly  steal  tKe  husband's  property,  it  is 
larceny  in  the  stranger,  has  been  the  subject  of  contradictory  decisions.  R.  v.  Clark, 
0.  B.  1818,  1  Moo.  C.  C.  376  («);  R.  v.  Folfree,  1  Moody,  C.  C.  243.  In  R.  v. 
[*600]  Rosenberg,  1  C.  *&  K.  233:  47  E.  C.  L.  R.,  in  a  reply  to  a  remark  from 
counsel,  that  there  is  a  passage  in  Dalton's  Justice  as  to  the  delivery  of  the  hus- 
band's goods  by  the  wife  to  the  adulterer  constituting  felony  in  him,  Parke,  B.,  said, 
"  If  that  question  arose,  I  should  reserve  it  for  the  opinion  of  the  judges."  The 
point  has  been  twice  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal.  In 
R.  V.  Thompson,  1  Den.  C.  C.  R.  549,  the  prisoner  went  away  with  the  prosecutor's 
wife,  and  lived  with  her  at  Birmingham  as  man  and  wife  ;  they  took  with  them  from 
the  prosecutor's  house  several  articles  belonging  to  him,  which  were  used  in  their 
house  at  Birmingham.  The  chairman  of  quarter  session  directed  the  jury  to  find 
the  prisoner  guilty,  if  they  came  to  the  conclusion  either  that  the  prisoner,  going 
away  with  the  prosecutor's  wife  for  the  purpose  of  an  adulterous  intercourse,  was  en- 
gaged jointly  with  her  in  taking  the  goods  ;  or,  secondly,  that  not  being  a  party  to 
the  original  taking  or  removal,  the  prisoner,  after  arriving  at  Birmingham,  appropri- 
ated any  part  of  the  goods  to  his  own  use.  The  jury  found  the  prisoner  guilty ;  adding, 
that  they  did  so  on  the  ground  that  there  was  a  joint  taking  by  the  prisoner  and  the 
prosecutor's  wife ;  and  the  court  were  unanimously  of  opinion  that  the  conviction 
was  right.(l)  In  R.  v.  Featherstone,  1  Dears.  C.  C.  R.  369;  S.  C.  23  L.  J.  M.  C.  127, 
the  prosecutor's  wife  had  taken  from  his  bedroom  thirty-five  sovereigns,  and  on  leav- 
ing the  house,  called  out  to  the  prisoner,  who  was  in  a  lower  room  of  the  house, 
"  George,  it  is  all  right,  come  on."  The  prisoner  left  a  few  minutes  afterwards,  and 
he  and  the  prosecutor's  wife  were  traced  to  a  public  house,  where  they  passed  the 
night  together.  When  taken  into  custody,  the  prisoner  had  twenty-two  sovereigns 
upon  him.  The  jury  found  the  prisoner  guilty,  stating,  that  they  did  so  "on  the 
ground  that  he  received  the  sovereigns  from  the  wife,  and  that  she  took  them  without 
the  authority  of  her  husband."  The  court  held  that  the  conviction  was  right.  "The 
general  rule,"  said  Campbell,  C.  J.,  in  giving  judgment,  "  is  that  a  wife  cannot  be 
convicted  of  larceny  for  stealing  the  goods  of  her  husband.  It  is  no  larceny  in  her 
to  carry  away  her  husband's  goods,  as  husband  and  wife  are  one.     But  the  law  has 

(!)  The  People  v.  Schuyler,  6  Cowen,  672, 
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properly  qualified  that  general  rule,  by  saying,  that  if  a  wife.commit  adultery,  and 
then  steal  the  goods  of  her  husband  with  the  adulterer,  she  has  determined  her 
quality  of  wife,  and  is  no  longer  looked  upon  as  having  any  property  in  the  goods, 
and  the  person  who  assists  her  is  guilty  of  larceny.  I  think  the  case  of  the  pris- 
oner must  be  considered  in  the  same  light  as  if  he  had  taken  the  goods  himself. 
This  is  not  the  case  of  a  receiving  of  the  goods  from  the  wife,  but  the  prisoner  ia 
supposed  actually  to  have  assisted  her  in  taking  them.  It  is  said  in  Russell  on 
Crimes,  23,  '  If  the  wife  steal  the  goods  of  her  husband  and  deliver  them  to  B.,  who, 
knowing  it,  carries  them  away,  B.  being  the  adulterer  of  the  wife,  this,  according  to 
a  very  good  opinion,  would  be  felony  in  B.,  for  in  such  case  no  consent  of  the  hus- 
band can  be  presumed.'  That  is  this  very  case.  The  prisoner  was  the  adulterer  of  the 
wife,  and  knew  that  the  goods  were  carried  away  without  the  consent  of  the  husband. 
This  case  is  within  the  express  authority  of  the  rule  which  is  first  laid  down  in  Dal- 
ton,  c.  104,  p.  268,  and  to  be  found  in  every  book  on  the  criminal  law."  It  is  the 
same  whether  the  adultery  be  actually  committed  or  only  intended.  B,.  v.  Tollett,  G. 
&  Moo.  112  ;  R.  V.  Thompson,  supra.  If  the  wife  and  the  adulterer  take  away  only 
the  wife's  wearing  apparel,  it  is  not  larceny.  *R.  v.  Fitch,  Dear.  &  B.  C.  [*601] 
C.  187;  S.  C.  26  L..J.  M.  C.  169.  If  there  be  no  evidence  that  an  adultery  has 
been  committed  or  intended,  then  a  question  may  arise  whether  a  stranger  who  takes 
the  goods  of  the  husband  is  exonerated  by  the  wife  being  privy  and  consenting  there- 
to. But  if  the  wife  be  the  principal  in  the  transaction,  and  take  the  goods  herself,  a 
stranger  cannot  be  convicted  as  accessory,  this  being  no  felony  in  the  principal.  R.  v. 
Avery,  1  Bell,  C.  C.  150 ;  S.  C.  28  L.  J.  M.  C.  27. 

Distinction  between  larceny,  embezzlement,  and  false  pretences.]  The  cases  which 
explain  the  distinction  between  larceny  and  embezzlement  have  already  been  stated, 
ante,  pp.  414  and  587.  It  must  be  borne  in  mind  that,  though  by  the  24  &  25 
Vict.  c.  96,  s.  72,  supra,  p.  564,  a  prisoner,  on  an  indictment  for  larceny,  may  be 
found  guilty  of  embezzlement,  and  on  an  indictment  for  embezzlement  may  be  found 
guilty  of  larceny,  yet  the  verdict  must  be  found  according  to  the  facts,  and  a  prisoner 
cannot  be  legally  convicted  of  one  of  these  offences  on  facts  which  constitute  the 
other.  R.  v.  Garbutt,  supra,  p.  415. 

If  the  prisoner  be  indicted  for  obtaining  money  or  goods  by  false  pretences,  and 
the  offence  turn  out  to  be  larceny,  the  prisoner  is  not  entitled  to  be  acquitted  of  the 
misdemeanor;  so  that  there  is  no  difiBculty  in  this  case  analogous  to  that  which  was 
the  subject  of  decision  in  R.  v.  Garbutt,  supra.  If,  however,  the  prisoner  be  indicted 
for  larceny,  and  it  appears  that  the  offence  was  really  an  obtaining  by  false  pretences, 
the  prisoner  must  be  acquitted'.  It  is  necessary,  therefore,  to  distinguish  the  offences. 
The  cases  illustrating  this  distinction  will  be  found  at  pp.  575-577. 

Proof  of  value.]  The  rule  that  evidence  of  some  value  must  be  given,  for  which 
it  is  usual  to  quote  R.  v.  Phipoe,  2  Lea.  680,  has  been  questioned  by  Parke,  B.,  in 
R.  V.  Morris,  9  C.  &  P.  349  :  38  E.  C.  L.  R.;  at  any  rate,  it  is  said  by  that  learned 
judge  that  it  need  not  be  of  the  value  of  any  coin  known  to  the  law.  Neither  is  it 
necessary  that  the  property  should  be  of  value  to  third  persons,  if  valuable  to  the 
owner.  Therefore  a  man  may  be  convicted  of  stealing  bankers'  reissuable  notes, 
which  have  been  paid.(l)  R.  v,  Clarke,  2  Leach,  1037 ;  R.  v.  Ransom,  Id.  1090 ; 

(1)  Payne  v.  The  People,  fi  Johns.  103.  Therefore,  in  larceny  of  a  bank  note,  it  must  be  proved 
to  be  genuine.  The  State  v.  Tillery,  1  Nott  &  MoC.  9. 
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Russ.  &  Ry.  232.  In  R.  v.  Walsh,  R.  &  R.  215,  the  judges  are  reported  to  have 
held  (p.  220),  that  a  cheek  in  the  hands  of  the  drawer  is  of  no  value,  and  could  not 
be  the  subject  of  larceny.  But  where  the  prisoner,  who  was  employed  by  the  prose- 
cutors as  an  occasional  clerk,  received  from  them  a  check  on  their  bankers,  payable 
to  a  creditor,  for  the  purpose  of  giving  it  to  such  creditor,  and  the  prisoner  caused 
the  check  to  be  presented  by  a  third  party,  and  appropriated  the  amount  to  his  own 
use :  being  found  guilty  of  stealing  the  cheek,  the  judges  affirmed  the  conviction. 
R.  V.  Metcalf,  1  Moo.  C.  C.  433.     See  tit.  Written  Instruments. 

In  certain  statutory  felonies,  as  stealing  trees,  &c.,  the  article  stolen  must  be 
proved  to  be  of  a  certain  value,  infra,  tit.  Trees.  In  such  cases  of  course  the  value 
must  be  proved.  As  to  allegations  of  value  in  the  indictment,  see  supra,  pp.  77 
and  85. 

Proof  of  ownership — cases  where  it  is  unnecessary  to  allege  or  prove  owner  ship. "^ 
[*602]  In  some  cases,  in  consequence  of  the  provisions  of  certain  *statutes  it  is  un- 
necessary either  to  allege  or  prove  the  ownership  of  the  property  stolen,  as  upon  an 
indictment  under  the  24  &  25  Vict.  c.  96,  s.  81,  ante,  p.  459,  in  which  many  of  the 
judges  thought  that  the  right  way  of  laying  the  case  was,  to  allege  the  lead  to  have 
been  fixed  to  a  certain  building,  &c.,  without  stating  the  property  to  be  in  any  one. 
R.  V.  Hickman,  2  East,  P.  C.  593.  So  by  24  &  25  Vict.  c.  96,  s.  29,  upon  an  in- 
dictment for  stealing  a  will,  &c.,  it  shall  not  be  necessary  to  allege  that  such  will,  &c., 
is  the  property  of  any  person ;  and  the  same  with  regard  to  stealing  records,  &c.,  s. 
30 ;  see  infra,  tit.  Written  Instruments. (1) 

Proof  of  the  ownership — intermediate  tortious  ta'king.'\  It  is  an  established  and 
well-known  rule  of  law,  that  the  possession  of  the  true  owner  of  goods  cannot  be  di- 
vested by  a  tortious  taking;  and,  therefore,  if  a  person  unlawfully  take  my  goods, 
and  a  second  person  take  them  again  from  him,  I  may,  if  the  goods  were  feloniously 
taken,  indict  such  second  person  for  the  theft,  and  allege  in  the  indictment  that  the 
goods  are  my  property,  because  these  acts  of  theft  do  not  change  the  possession  of 
the  true  owner.  Per  Gould,  J.,  delivering  the  opinion  of  the  judges,  R.  v.  Wilkins, 
1  Leach,  522.  If  A.,  says  Lord  Hale,  steal  the  horse  of  B.,  and  after  C.  steal  the 
same  horse  from  A.,  in  this  case  C.  is  a  felon,  both  as  to  A.  and  B.,  for  by  the  theft 
by  A.,  B.  lost  not  the  property,  nor  in  law  the  possession  of  his  horse,  and  therefore 
C.  may  be  indicted  for  felony  in  taking  the  horse  of  B.  1  Hale,  P.  C.  507.  But  if 
A.  steals  the  horse  of  B.,  and  afterwards  delivers  it  to  C,  who  was  no  party  to  the 
first  stealing,  and  C.  rides  away  with  it,  animo  furandi,  yet  C.  is  no  felon  to  B.  be- 
cause, though  the  horse  was  stolen  from  B.,  yet  it  was  stolen  by  A.  and  not  by  C, 
for  C.  did  not  take  it,  neither  is  he  a  felon  to  A.,  for  he  had  it  by  his  delivery.  Ibid. 
The  doctrine  as  to  property  not  being  changed  by  felony,  holds  also  with  regard  to 
property  taken  hj  fraud,  for  otherwise  a  man  might  derive  advantage  from  his  own 
wrong.  Per  GouW,  J.,  1  Leach,  623;  Noble  v.  Adams,  7  Taunt.  39  :  2  E.  C.  L. 
R. ;  Kelby  v.  Wilson,  Ry.  &  Moo.  N.  P.  C.  178  :  21  E.  C.  L.  R. :  Irvino'  v  Mot- 
ley, 7  Bingh.  543 :  20  E.  C.  L.  R. 


(1)  To  sustain  an  indictment  for  larceny,  proof  must  be  adduced  that  the  goods  alleged  to  be 
stolen  are  the  absolute  or  special  property  of  the  person  named  as  owner  in  the  indictment  and  that 
a  felony  has  been  committed.  State  v.  Furlong,  lU  Maine    225.  ' 

If  the  goods  of  A.  be  stolen  by  B.,  and  afterwa'rds  they  be  stolen  from  B.  by  C,  an  indictment 
against  the  latter  may  allege  the  title  to  be  in  either  A.  or  B.,  at  the  election  of  the  pleader  Ward 
v.  The  People  3  Hill  .S96 ;  G  Hill,  144,  See  also  The  State  ;.  Furlong,  19  Maine,  226  tThe  Com- 
monwealth  v.  Doane,  1  Gushing,  5.  ' 
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Proof  of  ownershif — of  goods  in  custodial,  legis.'\  Goods  seized  by  the  sheriff 
Tinder  s.fi.  fa.  remain  the  property  of  the  defendant  until  a  sale.  Lucas  v.  Nockells, 
10  Bingh.  182  :  25  E.  C.  L.  R.  A  sheriff's  officer  seized  goods  under  a  fi.  fa. 
against  J.  S.,  and  afterwards  stole  part  of  them.  The  indictment  against  him  de- 
scribed the  goods  as  the  goods  of  J.  S.,  upon  which  it  was  objected  that  they  were 
no  longer  the  goods  of  J.  S.,  and  should  have  been  described  as  the  goods  of  the 
sheriff;  but  upon  the  point  being  reserved,  the  judges  held,  that  notwithstanding  the 
seizure,  the  general  property  remained  in  J.  S.,  and  the  loss  would  fall  upon  him  if 
they  did  not  go  to  liquidate  the  debt ;  that  the  seizure  left  the  debt  as  it  was,  and 
that  the  whole  debt  continued  until  the  goods  were  applied  to  its  dischar^.  R.  v. 
Eastall,  2  Russ.  by  Grea.  92. 

Proof  of  ownership — goods  of  an  adjudged  felon.^  The  goods  of  an  adjudged 
felon,  stolen  from  his  house,  in  the  possession  of,  and  occupation  of  his  wife,  may  be 
described  in  an  indictment  for  larceny,  as  the  goods  of  the  queen ;  but  the  house 
cannot  be  so  described  without  *ofl5ce  found.  R.  v.  Whitehead,  2  Moo.  C.  [*603] 
C.  181 J  S.  C.  9  0.  &P.  429. 

Proof  of  oionersMp — goods  in  possession  of  children.^  Clothes  and  other  neces- 
saries, provided  for  children  by  their  parents,  are  often  laid  to  be  the  property  of  the 
parents,  especially  where  the  children  are  of  a  tender  age;  but  it  is  good  either  way. 
2  East,  P.  C.  654;  2  Russ.  by  Grea.  94.  In  a  case  at  the  Old  Bailey,  in  1701,  it 
was  doubted  whether  the  property  of  a  gold  chain,  which  was  taken  from  a  child's 
neck,  who  had  worn  it  for  four  years,  ought  not  to  be  laid  to  be  in  the  father.  But 
Tanner,  an  ancient  clerk  in  court,  said  that  it  had  always  been  usual  to  lay  it  to  be 
the  goods  of  the  child  in  such  case,  and  that  many  indictments,  which  had  laid  them 
to  be  the  property  of  the  father,  had  been  ordered  to  be  altered  by  the  judges.  2 
East,  P.  C.  654.  Where  a  son,  nineteen  years  of  age,  was  apprenticed  to  his  father, 
and  in  pursuance  of  the  indentures  of  apprenticeship,  was  furnished  with  clothes  by 
the  father,  it  was  held,  that  the  clothes  were  the  property  of  the  son  exclusively,  and 
ought  not  to  have  been  laid  in  the  indictment  to  be  the  property  of  the  father.  R.  v. 
Forsgate,  1  Leach,  463.  Where  the  prisoner  wae  indicted  for  stealing  a  pair  of 
trousers,  the  property  of  J.  Jones,  and  it  appeared  that  J.  Jones  bought  the  cloth 
of  which  the  trousers  were  made,  and  paid  for  it,  but  the  trousers  were  made  for  his 
son  Thomas,  who  was  seventeen  years  of  age  :  and  J.  Jones  stated  that  he  found 
clothes  for  his  son,  who  was  not  his  apprentice,  but  a  laborer  like  himself,  and 
worked  for  the  same  master,  but  at  different  work,  and  lived  with  his  father :  Patte- 
son,  J.,  said,  "I  think  the  property  is  well  laid.  It  may  be  laid  in  these  cases,  either 
in  the  father  or  in  the  child ;  but  the  better  course  is  to  lay  it  in  the  child."  R.  v. 
Hughes,  2  Russ.  by  Grea.  95;  Gar.  &  M.  593 :  41  E.  C.  L.  R.  In  R.  v.  Green, 
Dears.  B.  C.  C.  113,  it  appeared  that  A.  was  a  boy  of  fourteen  years  of  age,  living 
with  and  assisting  his  father;  that  the  boots  which  the  prisoner  was  charged  with 
stealing  were  the  property  of  the  father,  but  that  at  the  time  they  were  stolen  A.  had 
the  temporary  care  of  the  stall  from  which  they  were  taken.  It  was  held,  that  the 
ownership  of  the  goods  could  not  properly  be  laid  in  A. 

Proof  of  ownership — goods  in  possession  of  bailees.^  Any  one  who  has  a  special 
property  in  goods  stolen,  may  lay  them  to  be  his  in  an  indictment,  as  a  bailee, 
pawnee,  lessee  for  years,  carrier,  or  the  like ;  d  fortiori,  they  may  be  laid  to  be  the 
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property  of  the  respective  owners,  and  the  indictment  is  good  either  way.(l)  But  if 
it  appear  in  evidence  that  the  party  whose  goods  they  are  laid  to  be,  had  neither  the 
property  nor  the  possession  (and  for  this  purpose  the  possession  of  a  feme  covert  or 
servant  is,  generally  speaking,  the  possession  of  the  husband  or  master),  the  prisoner 
ought  to  be  acquitted  on  that  indictment.  1  Hale,  P.  0.  513;  2  East,  P.  C.  652. 
Many  cases  have  been  decided  on  this  principle. 

Goods  stolen  from  a  washerwoman,  who  takes  in  the  linen  of  other  persons  to  wash, 
may  be  laid  to  be  her  property,  for  persons  of  this  description  have  a  possessory  prop- 
erty, and  are  answerable  to  their  employer,  and  could  all  maintain  an  appeal  of  rob- 
[*604]  fcery  or  larceny,  *and  have  restitution.  K.  v.  Packer,  2  East,  P.  C.  653 ;  1 
Leach,  857  (m).  So  an  agister,  who  only  takes  in  sheep  to  agist  for  another,  may  lay 
them  to  be  his  property,  for  he  has  the  possession  of  them,  and  may  maintain  tres- 
pass against  any  who  takes  them  away.  R.  v.  Woodward,  2  East,  P.  0.  653  ;  1  Leach, 
357  (w).  A  coach-master,  in  whose  coach-house  a  carriage  is  placed  for  safe  custody, 
and  who  is  answerable  for  it,  may  lay  the  property  in  himself.  R.  v.  Taylor,  1  Leach, 
356.  So  where  a  glass  was  stolen  from  a  lady's  chariot,  which  had  been  put  up  in  a 
coach-yard  at  Chelsea,  while  the  owner  was  at  Ranelagh,  the  property  was  held  to  be 
properly  laid  in  the  master  of  the  yard.  R.  v.  Statham,  cited  1  Leach,  357.  Goods 
at  an  inn,  used  by  a  guest,  when  stolen,  may  be  laid  to  be  either  the  property  of  the 
innkeeper  or  the  guest.  R.  v.  Todd,  2  East,  P.  C.  653.  Where  the  landlord  of  a 
public  house  had  the  care  of  a  box  belonging  to  a  benefit  society,  and  by  the  rules  he 
ought  to  have  had  a  key,  but  in  fact  had  none,  and  two  of  the  stewards  had  each  a 
key,  the  box  being  stolen,  upon  an  indictment,  laying  the  property  in  the  landlord, 
Parke,  J.,  held,  that  there  was  sufficient  evidence  to  go  to  the  jury  of  the  property 
being  in  the  landlord  alone.(2)  R.  v.  Wymer,  4  C.  &  P.  391 :  19  E.  C.  L.  R.  A 
house  was  taken  by  Kyezor,  and  Miers,  who  lived  on  his  own  property,  carried  on 
the  business  of  a  silversmith  there,  for  the  benefit  of  Kyezor  and  his  family,  but  had 
himself  no  share  in  the  profits  and  no  salary,  but  had  power  to  dispose  of  any  part  of 
the  stock,  and  might,  if  he  pleased,  take  money  from  the  till  as  he  wanted  it.  Miers 
sometimes  bought  goods  for  the  shop,  and  sometimes  Kyezor  did.  Bosanquet,  J., 
held,  that  Miers  was  a  bailee  of  the  stock,  and  that  the  property  in  a  watch  stolen 
out  of  the  house  might  properly  fce  laid  in  him.  R.  v.  Bird,  9  C.  &  P.  44 :  38  E.  C. 
L.  R. 

When  property  is  parted  with  by  a  bailee  under  a  mistake,  his  special  property  in 
it  is  not  divested;  and  if  a  larceny  of  it  be  committed,  it  may  well  be  laid  as  the 
property  of  such  bailee.  R.  v.  Vincent,  2  Den.  C.  C.  R.  464. 

Proof  of  ownership — goods  in  possession  of  carriers.]  Carriers,  as  bailees  of  goods, 
have  such  a  possession  as  to  render  an  indictment.  Faying  the  property  in  them,  good. 
Supra.  And  so  it  has  been  held  with  regard  to  the  driver  of  a  stage-coach.  The 
prisoner  was  indicted  for  stealing  goods,  the  property  of  one  Markham.  The  goods 
had  been  sent  by  the  coach  driven  by  Markham,  and  had  been  Stolen  from  the  boot 

(1)  In  an  indictment  for  larceny,  proof  that  the  person  alleged  to  have  been  the  owner  had  a 
special  property  in  the  thing,  or  that  he  had  it  to  do  some  act  upon  it,  or  for  the  purpose  of  convey- 
ance, or  in  trust  for  the  benefit  of  another.  Would  be  sufficient  to  support  that  allegation  in  the  in- 
dictment.   State  V.  Somerville,  21  Maine,  14. 

Where  leather  has  been  delivered  to  a  person  to'be  manufactured  into  shoes,  the  shoes  may  be  laid 
as  the  property  of  the  manufacturer.    The  State  v.  Ayer,  3  Foster,  301. 

Where  one  person  has  the  general  and  another  a  special  property  in  a  thing  stolen,  in  the  indict- 
ment the  property  may  be  alleged  to  be  in  either.  Langford  v.  The  State,  8  Texas,  115  :  The  People 
V.  Smith,  1  Parker,  C.  E.  329  ;   Barrus  v.  The  People,  IS  Illinois,  52. 

(2)  So  as  to  goods  in  posses.sion  of  a  captain  of  a  vessel.    Williams's  Case,  1  Rogers's  Reo.  29. 
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on  the  road.  The  question  vpas,  whether  the  goods  were  properly  laid  to  be  the  prop- 
erty of  Markham,  who  was  not  the  owner,  but  only  the  driver  of  the  coach,  there 
being  no  contract  between  him  and  the  proprietors  that  he  should  be  liable  for  any- 
thing stolen,  and  it  not  appearing  that  he  had  been  guilty  of  any  laches.  Upon  a 
case  reserved,  the  judges  were  of  opinion,  that  the  property  was  rightly  laid  in  Mark- 
ham  ;  for  though  as  against  his  employers,  he,  as  driver,  had  only  the  bare  charge  of 
the  property  committed  to  him,  and  not  the  legal  possession,  which  remained  in  his 
masters;  yet,  as  against  all  the  rest  of  the  world,  he  must  be  considered  to  have  such 
a  special  property  therein  as  would  support  a  count  charging  them  as  his  goods,  for 
he  had,  in  fact,  the  possession  of  and  control  over  them,  and  they  were  intrusted  to 
his  custody  and  disposal  during  the  journey.  They  said  that  the  law,  upon  an  indict- 
ment against  the"  driver  of  a  *stage-coach,  on  the  prosecution  of  the  pro-  [*605] . 
prietors,  considers  the  driver  to  have  the  bare  charge  of  the  goods  belonging  to  the 
coach;  but  on  a  charge  against  any  other  per.^ion,  for  taking  them  tortiously  and  felon- 
iously out  of  the  driver's  custody,  he  must  be  considered  as  the  possessor.  R.  v.  Dea- 
kin,  2  Leach,  862,  876;  2  East,  P.  C  653. 

Proof  of  ownership — goods  of  deceased  persons.'^  Where  a  person  dies  intestate, 
and  the  goods  of  the  deceased  are  stolen  before  administration  granted,  the  property 
must  be  laid  in  the  ordinary;  but  if  he  dies,  leaving  a  will,  and  making  executors, 
the  property  may  be  laid  in  them,  though  they  have  not  proved  the  will;  and  it  is 
not  necessary  that  the  prosecutor  should  name  himself  ordinary  or  executor,  because 
he  proceeds  on  his  own  possession. (1)  1  Hale,  P.  C.  514;  2  East,  P.  C.  652. 
Where  a  deceased  had  appointed  executors  who  would  not  prove  the  will,  Bolland, 
B.,  and  Coleridge,  J.,  held,  that  the  property  must  be  laid  in  the  ordinary,  and  not 
in  a  person  who,  after  the  commission  of  the  oflFence,  but  before  the  indictment,  had 
taken  out  letters  of  administration.  R.  v.  George  Smith,  7  C.  &  P.  147  :  32  E.  C.  L. 
R. ;  R.  V.  Johnson,  27  L.  J.  M.  C.  52.  There  can  be  no  property  in  a  dead  body, 
and  though  a  high  misdemeanor,  the  stealing  of  it  is  no  felony.  See  p.  392.  A 
shroud  stolen  from  the  corpse  must  be  laid  to  be  the  property  of  the  executors,  or  of 
whoever  else  buried  the  deceased.  So  the  coffin  may  be  laid  to  be  the  goods  of  the 
executors.  But  if  it  do  not  appear  who  is  the  personal  representative  of  the  deceased, 
laying  the  goods  to  be  the  goods  of  a  person  unknown  is  sufficient.  2  East,  P.  C.  652; 
2Russ.  by  G-rea.  98.  A  knife  was  stolen  from  the  pocket  of  A.  as  he  lay  dead  on 
a  road  in  the  diocese  of  W.  A.'s  last  place  of  abode  was  at  T.  in  the  diocese  of  G., 
but  A.'s  father  stated,  that  he  believed  his  son  had  left  T.  to  come  to  live  with  him, 
but  he  did  not  know  whether  his  son  had  given  up  his  lodgings  at  T.  Pattepon,  J., 
held,  that  there  was  sufficient  proof  to  support  a  count  for  larceny,  laying  the  prop- 
erty in  the  Bishop  of  W.    R.  v.  Tippin,  Car.  &  M.  545  :  41  E.  C.  L.  R. 

In  some  cases  the  property  of  an  intestate  has  been  held  to  be  rightly  described  as 
being  in  the  party  in  actual  possession,  no  administration  having  been  granted.  D. 
and  C.  were  partners;  C.  died  intestate,  leaving  a  widow  and  children.  From  the 
time  of  his  death,  the  widow  acted  as  partner  with  D.,  and  attended  to  the  business 
of  the  shop.  Three  weeks  after  his  death  part  of  the  goods  were  stolen,  and  were 
described  in  the  indictment  as  the  goods  of  D.  and  the  widow.  It  was  contended, 
that  the  name  of  the  children,  as  next  of  kin,  should  have  been  joined,  or  that  the 
property  should  have  been  laid  in  D.  and  the  ordinary;  but  Chambre,  J.,  held,  that 

(1)  Property  cannot  be  laid  as  belonging  to  a  person  deceased.  The  State  f.  Davis,  2  Car.  Law 
Bep.  291. 
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actual  possession,  as  owner,  was  sufficient,  and  the  judges,  on  a  case  reserved,  were 
of  the  same  opinion.  R.  v.  Gabey,  Russ.  &  Ry.  178.  So  where  a  father  and  son 
carried  on  business  as  farmers,  and  the  son  died  intestate,  after  which  the  father  car- 
ried on  the  business  for  the  joint  benefit  of  himself  and  the  son's  next  of  kin,  some 
of  the  sheep  being  stolen,  and  being  laid  as  the  property  of  the  father  and  next  of 
kin,  the  judges,  on  a  case  reserved,  held  the  indictment  right.  R.  v.  Scott,  Russ.  & 
Ry.  13. 

The  prisoner  was  charged  with  stealing  a  number  of  articles  laid  as  the  property  of 
the  Bishop  of  Peterborough;  the  county  in  which  the  things  were  stolen,  being  in 
[*606]  that  diocese.  To  prove  the  intestacy  of  *the  person  to  whom  the  property 
had  belonged,  it  was  shown  that  an  unsuccessful  search  had  been  made  for  a  will  in 
the  boxes  and  drawers  of  the  deceased,  and  that  no  administration  had  been  taken 
out  in  the  proper  court.  As  to  some  of  the  articles  mentioned  in  the  indictment,  it 
was  shown  that  they  were  in  the  possession  of  the  deceased  at  the  time  of  her  death  ; 
but  as  to  the  majority  there  was  no  evidence  of  this,  but  it  was  shown  that  on  the 
day  of  the  funeral  they  were  taken  by  the  prisoner  to  the  house  of  a  witness.  The 
court,  at  the  trial,  refused  to  confine  the  case  to  the  things  shown  to  have  been  in 
the  possession  of  the  deceased  at  the  time  of  her  death,  and  the  jury  found  the  pris- 
oner guilty.  It  was  held  that  there  was  sufficient  evidence  of  the^  intestacy  of  the 
prisoner,  and  that  the  property  was  in  the  ordinary;  and  that  the  conviction  was 
right.  R.  V.  Johnson,  .Dear.  &  B.  C.  340;  S.  C.  27  L.  J.  M.  C.  152. 

Proof  of  ownership — goods  of  lodgers."]  "Where  a  room,  and  the  furniture  in  it, 
are  let  to  a  lodger,  he  has  the  sole  right  to  the  possession,  and  if  the  goods  are  stolen, 
it  has  been  held,  in  two  cases,  by  the  judges,  that  the  property  must  be  laid  in  the 
lodger.  R.  v.  Belstead,  Russ.  &  Ry.  411 ;  R.  v.  Brunswick,  1  Moo.  C.  C.  26. 

Proof  of  ownership — goods  of  married  women.]  Where  goods,  in  the  possession 
of  a  married  woman,  are  stolen,  they  must  not  be  described  as  her  property,  but  as 
that  of  her  husband  ;  for  her  possession  is  his  possession.  2  East,  P.  C.  C52.  See  R. 
V.  French,  Russ.  &  Ry.  491;  R.  v.  Wilford,  Id.  517,  stated  ante,  p.  338.  Where 
the  goods  of  a,  feme  sole  are  stolen,  and  she  afterwards  niarries.  she  may  be  described 
by  her  maiden  name.  R.  v.  Turner,  1  Leach,  536.  /."I  *^   '»~l^  ^^ 

Proof  of  ownership — goods  of  persons  unknown.]  Felony  may  be  committed  in 
stealing  goods,  though  the  owner  is  not  known,  and  they  may  be  described  in  the  in- 
dictment as  the  goods  of  a  person  to  the  jurors  unknown;  and  the  king  is  entitled  to 
them.  1  Hale,  P.  C.  512 ;  2  East,  P.  C.  651.  But  if  the  owner  be  really  known,  an 
indictment,  alleging  the  goods  to  be  the  property  of  a  person  unknown,  is  improper. 
2.East,  P.  C.  651. 

In  prosecutions  for  stealing  the  goods  of  a  person  unknown,  some  proof  must  be 
given  sufficient  to  raise  a  reasonable  presumption  that  the  taking  was  felonious,  or 
invito  domino;  it  is  not  enough  that  the  prisoner  is  unable  to  give  a  good  account 
how  he  came  by  the  goods.  2  East,  P.  C.  651 ;  2  Hale,  P.  G.  290.  An  indictment 
for  plundering  a  wreck  contained  two  counts  :  the  first  count  stated  the  property  in 
the  ship  to  be  in  certain  persons  named;  the  second,  in  persons  unknown.  The  wit- 
ness for  the  prosecution  could  not  recollect  the  christian  names  of  some  of  the  owners. 
The  counsel  for  the  crown  then  relied  on  the  second  count,  but  Richards,  C.  B.,  said, 
"  I  think  the  prisoner  must  be  acquitted.     The  owners,  it  appears,  are  known,  but 
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the  evidence  is  defective  on  the  point.    How  can  I  say  that  the  owners  are  unknown  ?" 
K.  V.  Kobinson,  Holt's  N.  P.  C.  596 :  3  E.  C.  L.  K. ;  2  Kuss.  by  Grea.  98  (n). 

Proof  of  ownership — goods  in  the  possession  of  servants^]  In  general,  the  posses- 
sion of  a  servant  is  the  possession  of  the  master,  *the  servant  having  merely  [*607] 
the  charge  and  custody  of  the  goods;  and  in  such  case,  the  property  must  tie  laid  in 
the  master,  and  not  in  the  servant.(l)  2  East,  P.  C.  652 ;  2  Euss.  by  Grea.  92. 
Upon  an  indictment  for  stealing  goods  from  a  dissenting  chapel,  laying  the  property 
in  one  Evans,  it  appeared  that  Evans  was  the  servant  of  the  trustees  of  the  chapel; 
that  he  had  a  salary  of  bl.  a  year,  with  the  care  of  the  chapel  and  the  things  in  it, 
to  clean  and  keep  in  order;  that  he  held  the  only  key  of  the  chapel,  but  that  the 
minister  had  a  key  of  the  vestry,  through  which  he  might  enter  the  chapel.  Upon  a 
case  reserved  the  judges  were  of  opinion,  that  the  property  of  the  goods  taken  could 
•not  be  considered  as  belonging  to  Evans.  R.  v.  Hutchinson,  Russ.  &  Ry.  412.  But 
in  some  cases,  as  against  third  persons,  a  party  who,  as  against  his  employer,  has  the 
bare  charge  of  goods,  may  be  considered  as  having  the  possession,  as  in  the  case  of 
the  driver  of  a  stage-coach.  Ante,  p.  604.  So  it  has  been  said  that  where  the  owner 
of  goods  steals  them  from  his  own  servant,  with  intent  to  charge  him  with  the  loss, 
the  goods  may  be  described  as  the  property  of  the  servant.  Ante,  p.  597,  sed  quaere. 

Proof  of  ownership — goods  of  corporations.]  Where  goods  are  the  property  of 
a  company  of  persons  not  incorporated,  they  must  be  described  as  the  goods  of  the 
individuals,  or  of  some  one  of  the  individuals,  and  others.  1  Russ.  by  Grea.  99- 
But  by  the  7  Geo.  4,  c.  64,  s.  20  (the  9  Geo.  4,  c.  54,  I),  judgment  shall  not  be 
stayed  or  reversed  on  the  ground  that  any  person  or  persons,  mentioned  in  an  indict- 
ment or  information,  is  or  are  designated  by  the  name  of  office,  or  other  descriptive 
appellation,  instead  of  his,  her,  or  their  proper  name  or  names. 

The  goods  of  a  corporation  must  be  described  as  their  goods,  by  their  corporate 
name.  Where  in  an  indictment  the  goods  were  laid  to  be  the  property  of  A.  B.  C. 
D.,  &e.,  they,  the  said  A.  B.  C.  D.,  &c.,  being  the  churchwardens  of  the  parish 
church ;  and  it  appeared  that  the  churchwardens  were  incorporated  by  the  name  of 
"  the  churchwardens  of  the  parish  church  of  Enfield,"  the  court  (at  the  Old  Bailey) 
held  the  variance  fatal.  They  said,  that  where  any  description  of  men  are  directed 
by  law  to  act  in  a  corporate  capacity,  their  natural  and  individual  capacity,  as  to  all 
matters  respecting  the  subject  of  their  incorporation,  is  totally  extinct.  If  an  action 
were  brought  in  the  private  names  of  the  prosecutors,  for  any  matter  relating  to  their 
public  capacity,  they  must  unavoidably  be  nonsuited,  and  d  fortiori  it  must  be  erro- 
neous in  a  criminal  prosecution.  R.  v.  Patrick,  1  Leach,  252.  But  where  trustees 
were  appointed  by  an  act  of  Parliament  (but  not  incorporated),  for  providing  a  work- 
house, and  property  stolen  from  them  was  laid  to  be  the  property  of  "  the  trustees  of 
the  poor  of,"  &c.,  without  naming  them,  the  court  (at  the  Old  Bailey)  held  it  wrong; 
for  as  the  act  had  not  incorporated  the  trustees,  and  by  that  means  given  them  col- 
lectively a  public  name,  the  property  should  have  been  laid  as  belonging  to  A.  B., 
&e.,  by  their  proper  names,  and  the  words  "trustees  of  the  poor  of,"  &c.,  subjoined 
as  a  description  of  the  capacity  in  which  they  were  authorized  by  the  legislature  to 

(1)  Commonwealth  v.  Morse,  14  Mass.  217;  Norton  v.  The  People,  8  Cowen,  137;  Poole  T.  Sym- 
onds,  1  N.  Hamp.  289. 

Where  one  has  received  money  for  himself  and  for  another,  for  whom  he  acted  as  agent,  and  to 
whom  he  had  given  credit  for  his  share,  it  is  well  alleged  in  the  indictment  for  larceny,  that  the 
money  was  the  property  of  the  person  receiving  it.  State  v.  Grant,  22  Maine,  171. 
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act.  R.  V.  Sherrington,  1  Leach,  513.  Ou  the  authority  of  this  case  the  following 
was  decided :  By  the  24  Geo.  3,  c.  15,  certain  inhabitants  in  seven  parishes  were 
incorporated  by  the  name  of  "  the  guardians  of  the  poor  of,"  &c.  Twelve  directors 
were  to  be  appointed  out  of  the  guardians,  and  the  property  belonging  to  the  corpo- 
[*608]  ration  was  vested  *in  "  the  directors  for  the  time  being,"  who  were  to  exe- 
cute the  powers  of  the  act.  The  prisoner  was  indicted  for  embezzling  the  moneys  of 
"the  directors  of  the  poor  of,"  &c.  The  judges  on  a  case  reserved  held,  that  the 
money  should  have  been  laid,  either  as  the  money  of  the  guardians  of  the  poor,  by 
their  corporate  name,  or  of  the  directors  for  the  time  being,  by  their  individual  names. 
R.  V.  Bcacall,  1  Moo.  C.  C.  15.     See  R.  v.  Jones,  1  Leach,  366 ;  2  East,  P.  C.  991. 

Proof  of  ownership— ffoods  in  a  church.']  Money  stolen  from  an  ancient  poor's 
box  fixed  up  in  a  church  is  properly  laid  in  the  vicar  and  churchwardens  of  the 
parish.  R.  v.  Wortley,  1  Den.  C.  C.  R.  162. 

Venue.]  An  indictment  for  larceny  must  be  tried  in  the  county  in  which  the 
offence  was,  either  actually,  or  in  contemplation  of  law,  committed.  But  where 
goods  stolen  in  one  county  are  carried  by  the  offender  into  another  or  others,  he  may 
be  indicted  in  any  of  them,  for  the  continuance  of  the  asportation  is  a  new  caption. (1) 
1  Hale,  P.  C.  507;  i  Bl.  Com.  305;  1  Moo.  C.  C.  47  (»).  The  possession  still 
continuing  in  the  owner,  every  moment's  continuance  of  the  trespass  is  as  much  a 
wrono-,  and  may  come  under  the  word  cepit,  as  much  as  the  first  taking.  Hawk,  P. 
C.  b.  1,  c.  19,  s.  52.  Though  a  considerable  period  elapse  between  the  original  taking 
and  the  carrying  of  them  into  another  county,  the  rule  still  applies;  as  where  prop- 
erty was  stolen  on  the  4th  November,  1823,  in  Yorkshire,  and  carried  into  Durham 
on  the  17th  March,  1824.  R.  v.  Parkin,  1  Moo.  C  C.  45.  This  rule  does  not,  how- 
ever, hold  with  regard  to  compound  larcenies,  in  which  case  the  prisoner  can  only 
be  tried  for  simple  larceny  in  the  same  county.  Thus,  where  the  prisoner  robbed  the 
mail  of  a  letter,  either  in  Wiltshire  or  Berkshire,  and  brought  it  into  Middlesex,  and 
was  indicted  on  the  statutes  5  Geo.  2,  c.  25,  and  7  Geo.  3,  c.  40,  the  judges  upon 
a  case  reserved  held,  that  he  could  not  be  convicted  capitally  out  of  the  county  in 
which  the  letter  was  taken  from  the  mail.  R.  v.  Thompson,  2  Russ.  by  Grea.  116. 
So  if  A.  robs  B.,  in  the  county  of  C,  and  carries  the  goods  into  the  county  of  D., 
A.  cannot  be  convicted  of  robbery  in  the  latter  county,  but  he  may  be  indicted  for 
larcenv  there.  2  Hale,  P.  C.  163.  If  the  thing  stolen  be  altered  in  its  character  in 
the  first  county,  so  as  to  be  no  longer  what  it  was  when  it  was  stolen,  an  indictment 
in  the  second  county  must  describe  it  according  to  its  altered,  and  not  accord"ing  to 
its  original  state.  2  Russ.  by  Grea.  116;  see  R.  v.  Edward,  Russ.  &  Ry.  497.  Thus 
an  indictment  in  the  county  of  H.,  for  stealing  "  one  brass  furnace,"  is  not  supported 
by  evidence  that  the  prisoner  stole  the  furnace  in  the  county  of  R.  and  there  broke 

(1)  Commonwealth  V.  Cousins,  2  Leigh,  708,  Commonwealth  v.  Dewitt,  10  Mass.  154;  State  T. 
Douglass,  17  Maine,  193. 

The  rule  that  where  property  is  stolen  in  one  oonnty,  and  is  carried  hy  the  thief  into  another,  he 
may  be  convicted  of  larceny  in  the  latter  county,  applies  as  well  to  property  which  is  made  the  sub- 
ject of  larceny  by  statute  as  to  property  which  is  the  subject  of  larceny  by  the  common  law.  Com- 
monwealth V.  Band,  7  Metcalf,  475. 

The  legal  possession  of  goods  stolen  continues  in  the  owner,  and  every  moment's  continuance  of 
the  trespass  and  felony  amounts  in  legal  consideration  to  a  new  caption  and  asportation.  And  there- 
fore it  was  held,  that  if  gOoda  were  stolen  before  the  Revised  Statutes  took  effect,  and  were  retained 
in  the  possession  of  the  thief  until  after  they  came  into  operation,  he  might  be  indicted  and  pun- 
ished under  these  statutes.  State  v.  Somerville,  21  Maine,  14. 

In  simple  larceny,  the  thief  may  be  tried  in  any  county  in  which  he  may  be  found  possessed  of  the 
stolen  goods.  Tippins  v.  The  State,  14  Georgia,  422 ;  The  Commonwealth  v.  Uprichard,  3  (iray,  434. 
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it  to  pieces,  and  brought  the  pieces  into  the  county  of  H.  R.  v.  Halloway,  1  C.  &  P. 
127  :  11  E.  C.  L-  R.  A  joint  original  larceny  in  one  county  may  become  a  sepa- 
rate larceny  in  another.  Thus  where  four  prisoners  stole  goods  in  the  county  of 
Gloucester,  and  divided  them  in  that  county,  and  then  carried  their  shares  into  the 
county  of  Worcester,  in  separate  bags,  it  was  ruled  by  Holroyd,  J.,  that  the  joint  indict- 
ment against  all  the  prisoners  could  not  be  sustained  as  for  a  joint  larceny  in  the  county 
of  Worcester;  and  he  put  the  counsel  for  the  prosecution  to  his  election,  as  to  which 
of  the  prisoners  he  would  proceed  against.  R.  v.  Barnett,  2  Russ.  by  Grea.  117. 
But  where  a  larceny  was  committed  by  two,  and  one  of  them  carried  the  stolen  goods 
into  another  county,  *the  other  still  accompanying  him,  without  their  ever  [*609] 
having  been  separated,  they  were  held  both  indictable  in  either  county,  the  posses- 
sion of  one  being  the  possession  of  both  in  each  county,  as  long  as  they  continued 
in  company.  R.  v.  McDonagh,  Carr.  Suppl.  23,  2d  ed. 

A  man  may  be  indicted  for  larceny  in  the  county  into  which  the  goods  are  carried, 
although  he  did  not  himself  carry  them  thither'.  The  prisoners.  County  and  Dono- 
van, laid  a  plan  to  get  some  coats  from  the  prosecutrix,  under  pretence  of  buying 
them.  The  prosecutrix  had  them  in  Surrey,  at  a  public  house,  the  prisoners  got  her 
to  leave  them  with  Donovan,  whilst  she  went  with  County,  that  he  might  git  the 
money  to  pay  for  them.  In  her  absence  Donovan  carried  them  into  Middlesex,  and 
County  afterwards  joined  him  there,  and  concurred  in  securing  them.  The  indict- 
ment was  against  both  in  Middlesex,  and  upon  a  case  reserved  the  judges  were 
unanimous,  that  as  County  was  present  aiding  and  abetting  in  Surrey  at  the  original 
larceny,  his  concurrence  afterwards  in  Middlesex,  though  after  an  interval,  might  be 
connected  with  the  original  taking,  and  brought  down  his  larceny  to  the  subsequent 
possession  in  Middlesex.  They  therefore  held  the  conviction  right.  R.  v.  County,  2 
Russ.  by  Grea.  118. 

The  prisoner  was  tried  in  Kent  for  stealing  two  geldings  in  that  county.  The 
horses  were  stolen  in  Sussex.  The  prisoner  was  apprehended  with  them  at  Croydon, 
in  Surrey.  The  only  evidence  to  support  the  charge  of  stealing  in  Kent  was,  that 
when  the  prisoner  was  apprehended  at  Croydon,  he  said  he  had  been  at  Dorking  to 
fetch  the  horses,  and  that  they  belonged  to  his  brother  who  lived  at  Bromley.  The 
police  officer  offered  to  go  to  Bromley.  They  took  the  horses  and  went  as  far  as 
Beckenham  Church,  when  the  prisoner  said  he  had  left  a  parcel  at  the  Black  Horse, 
in  some  place  in  Kent.  The  police  officer  went  thither  with  him,  each  riding  one 
of  the  horses ;  when  they  got  there,  the  officer  gave  the  horses  to  the  hostler.  The 
prisoner  made  no  inquiry  for  the  parcel,  but  effected  his  escape,  and  afterwards  was 
again  apprehended  in  Surrey.  The  prisoner  was  convicted,  but  sentence  was  not 
passed,  Gaselee,  J.,  reserving  the  question  whether  there  was  any  evidence  to  sup- 
port the  indictment  in  Kent.  The  judges  were  unanimously  of  opinion,  that  there 
was  no  evidence  to  be  left  to  the  jury  of  stealing  in  Kent,  and  that  no  judgment 
ought  to  be  given  upon  the  conviction,  but  that  the  prisoner  should  be  removed  to 
Surrey.  R.  v.  Simmond,  1  Moody,  C.  C.  408.  The  prisoner  was  indicted  for  a  lar- 
ceny at  common  law,  for  stealing  a  quantity  of  lead  in  Middlesex.  It  appeared  that 
the  lead  was  stolen  from  the  roof  of  the  church  of  Iver,  in  Buckinghamshire.  The 
prisoner  being  indicted  •  at  the  Central  Criminal  Court,  which  has  jurisdiction  in 
Middlesex,  and  not  in  Buckinghamshire,  the  judges  (Park,  J.,  Alderson,  B.,  and 
Patteson,  J.),  held,  that  he  could  not  be  convicted  there,  on  the  ground  that  the 
original  taking  not  being  a  larceny,  but  a  felony  created  by  statute,  the  subsequent 
possession  could  not  be  considered  a  larceny.  R.  v.  Millar,  7  C.  &  P.  665  :  S2  E.  C. 
L.  R. 
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Now  by  the  24  &  25  Vict.  c.  96,  s.  114  (replacing  the  7  &  8  Geo.  4,  c.  29,  s.  78), 
supra,  p.  564,  the  prisoner  may  be  indicted  in  any  county  in  which  he  is  found  in 
possession  of  the  goods. 

If  the  original  taking  be  such  of  which  the  common  law  cannot  take  cognizance, 
[*610]  as  where  the  goods  are  stolen  at  sea,  the  thief  cannot  *be  indicted  for  larceny 
in  any  county  into  which  he  may  carry  them.(l)  3  Inst.  113;  2  Kuss.  by  Grea. 
119.  And  so  where  the  goods  are  stolen  abroad  (as  in  Jersey),  carrying  them  into 
an  English  county  will  not  render  the  offender  indictable  there.  R.  v.  Prowes,  1 
Moody,  C.  C.  349.  So  where  the  goods  are  stolen  in  France.  R.  v.  Madge,  9  G.  & 
P.  29:  38E.  C.  L.R.(2) 
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Blasphemous  libels — at  common  law.]  All  blasphemies  against  God,  or  the 
Christian  religion,  or  the  Holy  Scriptures,  are  indictable  at  common  law,  as  also  are 
all  impostors  in  religion,  such  as  falsely  pretend  extraordinary  missions  from  God,  or 
terrify  or  abuse  the  people  with  false  denunciations  of  judgment.  In  like  manner  all 
malicious  revilings,  in  public  derogation  and  contempt  of  the  established  religion, 
are  punishable  at  common  law,  inasmuch  as  they  tend  to  a  breach  of  the  peace.  1 
East,  P.  C.  3  ;  1  Russ.  by  Grea.  220.  So  it  has  been  held,  that  to  write  against 
Christianity  in  general  is  clearly  an  offence  at  common  law,  but  this  rule  does  not  in- 
clude disputes  between  learned  men  on  particular  controverted  points,  but  only  refers 
to  those  cases  where  the  very  root  of  Christianity  itself  is  struck  at.  R.  v.  Woolston, 
Fitzgib.  66;  2  Str.  834.  It  is  an  indictable  offence  at  common  law  to  publish  a 
blasphemous  libel  of  and  concerning  the  Old  Testament.  R.  v.  Hetberington,  5  Jur. 
529. 

With  regard  to  the  boundary  of  the  rule  regulating  the  discussion  of  religious 
topics,  it  is  observed-  by  Mr.  Starkie,  that  a  malicious  and  mischievous  intention,  or 

(1)  Contra,  McCullough's  Case,  2  Rogers's  Rec. 

(2)  Larceny  committed  in  one  of  the  United  States  is  not  punishable  in  another,  although  the 
thing  stolen  be  brought  into  the  latter  State.  State  v.  Brown,  1  Hayw.  100;  People  v.  Gardner,  2 
Johns.  477  ;  People  v.  Schenck,  Id.  479  ;  Commonwealth  v.  Simmons,  5  Binn.  617  ;  McCullough's 
Case,  2 'Rogers's  Rec.  45.  Contnr,  Commonwealth  v.  CuUen,  1  Mass.  115;  Commonwealth  v.  An- 
drews, 2  Id.  14;  State  v.  Ellis,  3  Conn.  186  ;  Rex  v.  Peas,  1  Root,  69.  See  People  v.  Burke,  11 
Wend.  120  ;  Hamilton  v.  The  State,  11  Ohio,  435. 


LIBEL.  611 

what  is  equivalent  to  such  intention,  in  law  as  well  as  morals,  a  state  of  apathy  and 
indifference  to  the  interests  of  society,  is  the  broad  boundary  between  right  and 
wrong.  If  it  can  be  collected  from  the  circumstances  of  the  publication,  from  a  dis- 
play of  offensive  levity,  from  contumelious  and  abusive  expressions  applied  to  sacred 
persons  or  subjects,  that  the  design  of  the  author  was  to  occasion  that  mischief  to 
which  the  matter  which  he  publishes  immediately  tends,  to  destroy,  or  even  to 
weaken  men's  sense  of  religious  *or  moral  obligations,  to  insult  those  who  [*612] 
believe  by  casting  contumelious  abuse  and  ridicule  upon  their  doctrines,  or  to  bring 
the  established  religion  and  form  of  worship  into  disgrace  and  contempt,  the  offence 
against  society  is  complete.  2  Starlsie  on  Slander,  147,  2d  ed.  Upon  an  indictment 
alleging  that  Jesus  Christ  was  an  impostor,  a  murderer  in  principle,  and  a  fanatic,  a 
juryman  inquired  whether  a  work  denying  the  divinity  of  our  Saviour  was  a  libel ; 
Abbott,  C.  J.,  stated,  that  a  work  speaking  of  Jesus  Christ  in  the  language  here  used 
was  a  libel,  and  the  defendant  was  found  guilty.  Upon  a  motion  for  a  new  trial,  on 
the  ground  that  this  was  a  wrong  answer  to  the  question  put,  the  Court  of  King's 
Bench  held  the  answer  correct.  K.  v.  Waddington,  1  B.  &  C.  26  :  8  E.  C.  L.  R. 

Blasphemous  libels — statutes.']  By  the  1  Ed.  6,  c.  1,  persons  reviling  the  sacra- 
ment of  the  Lord's  Supper,  are  punishable  by  imprisonment.  By  the  1  Eliz.  c.  2, 
ministers  and  others  speaking  in  derogation  of  the  book  of  Common  Prayer,  are 
punishable  as  therein  mentioned.     See  also  the  12  Eliz.  c.  12  ;  3  Jac.  1,  c.  21,  s.  9. 

By  the  9  &  10  Wra.  3,  c.  32,  s.  1,  "  If  any  person  or  persons  having  been  edu- 
cated in,  or  at  any  time  having  made  profession  of  the  Christian  religion  within  this 
realm,  shall  by  writing,  printing,  teaching,  or  advised  speaking  [deny  any  one  of  the 
Persons  in  the  Holy  Trinity  to  be  God  or]  shall  assert  or  maintain  there  are  more 
Gods  than  one,  or  shall  deny  the  Christian  religion  to  be  true,  or  tbe  Holy  Scriptures 
of  the  Old  and  New  Testament  to  be  of  divine  authority,  shall  upon  an  indictment 
or  information  in  any  of  his  majesty's  courts  at  Westminster,  or  at  the  a.ssizes,  be 
thereof  lawfully  convicted  by  the  oath  of  two  or  more  credible  witnesses,  such  person 
or  persons  for  the  first  offence  shall  be  adjudged  incapable  and  disabled  in  law,  to  all 
intents  and  purposes  whatsoever,  to  have  or  enjoy  any  oiEce  or  offices,  employment 
or  employments,  ecclesiastical,  civil,  or  military,  or  any  part  in  them,  or  any  profit  or 
advantage  appertaining  to  them  or  any  of  them.  And  if  any  person  or  persons  so 
convicted  as  aforesaid,  shall,  at  the  time  of  his  or  their  conviction,  enjoy  or  possess 
any  oiEoe,  place,  or  employment,  such  office,  place,  or  employment  shall  be  void,  and 
is  hereby  declared  void.  And  if  such  person  or  persons  shall  be  a  second  time  law- 
fully convicted  as  aforesaid,  of  all  or  any  of  the  aforesaid  crime  or  crimes,  then  he  or 
they  shall  from  thenceforth  be  disabled  to  sue,  prosecute,  plead,  or  use  any  action  or 
information  in  any  court  of  law  or  equity,  or  to  be  guardian  of  any  child,  or  executor 
or  administrator  of  any  person,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear  any 
oflSce,  civil  or  military,  or  benefice  ecclesiastical  forever  within  this  realm ;  and  shall 
also  suffer  imprisonment  for  the  space  of  three  years,  without  bail  or  mainprize,  from 
the  time  of  such  conviction." 

By  s.  2,  information  of  such  words  must  be  given  upon  oath  before  a  justice,  within 
four  days  after  such  words  spoken,  and  the  prosecution  of  such  offence  be  within  three 
months  after  such  information. 

By  s.  3,  persons  convicted  shall  for  the  first  offence  (upon  renunciation  of  such 
offence  or  erroneous  opinions  in  the  court  where  they  were  convicted,  within  four 
months  after  such  conviction)  be  discharged  from  all  penalties  and  disabilities  in- 
curred by  such  conviction. 
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So  much  of  the  1  Wni.  3,  c.  18,  s.  17,  and  9  &  10  Wra.  3,  c.  32,  as  *related 
to  persons  denying  the  doctrine  of  the  Trinity,  was  repealed  by  the  53  Geo.  3,  c. 
160.  The  (Statute  of  the  9  &  10  Wm.  3  has  been  held  not  to  affect  the  common 
law  offence,  being  cumulative  only.  R.  v.  Carlile,  3  13.  &  A.  161;  R.  v.  Wadding- 
ton,  1  B.  &  C.  26. 

Indecent  libels.]  Although  an  opinion  formerly  prevailed,  that  the  publication  of 
an  obscene  or  indecent  writing,  not  containing  reflections  upon  any  individual,  was 
not  an  indictable  offence :  Hawk.  P.  C.  b.  2,  c.  73,  s.  9 ;  yet  a  different  rule  has 
been  since  established,  and  it  is  now  clear,  that  an  indictment  at  common  law  may 
be  maintained  for  any  offence  which  is  against  public  morals  or  decency.  R  v.  Sed- 
ley,  Sid.  168 ;  R.  v.  Wilkes,  4  Burr.  2530 ;  Holt  on  Libel,  73,  2d  ed.  Under  this 
head  may  be  comprehended  every  species  of  representation,  whether  by  writing,  by 
printing,  or  by  any  manner  of  sign  or  substitute,  which  is  indecent  and  contrary  to 
public  order.  Holt,  uhi  suprd.  The  principle  of  the  cases  also  seems  to  include  the 
representation  of  obscene  plays,  an  offence  which  has  formed  the  ground  of  many 
prosecutions.  2  Stark,  on  Slander,  159,  2d  ed. ;  Holt,  73;  1  Russ.  by  Grea.  233. 

A  summary  power  of  searching  for  obscene  books,  pictures,  and  other  articles, 
and  punishing  persons  in  whose  possession  they  are  found,  is  given  by  the  20  &  21 
Vict.  c.  83. 

lAhels  on  the  government.]  The  result  of  the  numerous  cases  respecting  libels  on 
the  government,  is  thus  given  by  Mr.  Starkie :  "  It  is  the  undoubted  right  of  every 
member  of  the  community  to  publish  his  own  opinions  on  all  subjects  of  public  and 
common  interest,  and  so  long  as  he  exercises  this  inestimable  privilege  candidly, 
honestly,  and  sincerely,  with  a  view  to  benefit  society,  he  is  not  amenable  as  a  criminal. 
This  is  the  plain  line  of  demarcation;  where  this  boundary  is  overstepped,  and  the 
limit  abused  for  wanton  gratification  or  private  malice,  in  aiming  a  stab  at  the  private 
character  of  a  minister,  under  color  and  pretence  of  discussing  his  public  conduct,  or 
where  either  public  men  or  their  measures  are  denounced  in  terms  of  obloquy  or 
contumely,  under  pretence  of  exposing  defects,  or  correcting  errors,  but  in  reality  for 
the  purpose  of  impeding  or  obstructing  the  administration  of  public  affairs,  or  of 
alienating  the  affections  of  the  people  from  the  king  and  his  government,  and  by 
weakening  the  ties  of  allegiance  and  loyalty,  to  pave  the  way  for  sudden  and  violent 
changes,  sedition,  or  even  revolution ;  in  these  and  similar  instances,  where  public 
mischief  is  the  object  of  the  act,  and  the  means  used  are  calculated  to  effect  that  ob- 
ject, the  publication  is  noxious  and  injurious  to  society,  and  is  therefore  criminal." 
2  Stark,  on  Slander,  183,  2d  ed.  The  test,  with  regard  to  libels  of  this  description, 
proposed  by  Mr.  Starkie  and  adopted  by  another  eminent  text-writer,  is  this  :  "  Has 
the  communication  a  plain  tendency  to  produce  public  mischief  by  perverting  the 
mind  of  the  subject,  and  creating  a  general  dissatisfaction  towards  government  ?"(1) 
1  Russ.  by  Grea.  237;  see  also  R.  v.  Lambert,  2  Campb.  398;  R.  v.  Tuohin,  Holt, 
R.  424;  5  St.  Tr.  583;  Holt  on  Libel,  88,  89;  R.  v.  Collins,  9  C.  &  P.  456:  38 
E.  C.  L.  R.;  R.  v.  Lovett,  Ibid.  462. 

Libels  on  the  administration  of  Justice.]  Where  a  person  either  by  writing,  by 
[*614]  publica'tion  in  print,  or  by  any  other  means,  calumniates  *the  proceedings  of 
a  court  of  justice,  the  obvious  tendency  of  such  an  act  is  to  weaken  the  administration 

(1)  Bespublioa  v.  Dennie,  4  Teates,  267. 
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of  justice,  and  consequently  to  sap  the  very  foundations  of  the  constitution  itself. 
Per  Buller,  J.,  R.  v.  Watson,  2  T.  R.  199.  It  certainly  is  lawful,  with  decency  and 
candor,  to  discuss  the  propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a  judge ; 
but  if  the  writing  in  question  contain  no  reasoning  or  discussion,  but  only  declama- 
tion and  invective,  and  is  written,  not  with  a  view  to  elucidate.the  truth,  but  to  injure 
the  character  of  individuals,  and  to  bring  into  hatred  and  contempt  the  administra- 
tion of  justice,  such  a  publication  is  punishable. (1)  Per  Grose,  J.,  R.  v.  White,  1 
Campb.  359. 

Libels  upon  individuals.]  A  libel  upon  an  individual  is  defined  by  Mr.  Serjeant 
Hawkins  to  be  a  malicious  defamation,  expressed  either  in  printing  or  writing,  and 
tending  either  to  blacken  the  memory  of  one  that  is  dead,  or  the  reputation  of  one  that 
is  alive,  and  expose  him  to  public  hatred,  contempt,  or  ridicule. (2)  Hawk.  P.  C.  b. 
2,  c.  73,  s.  1.  Though  the  words  impute  no  punishable  crime,  yet  if  they  contain 
that  sort  of  imputation  which  is  calculated  to  vilify  a  man  and  to  bring  him  into 
hatred,  contempt,  and  ridicule,  an  indictment  lies. (8)  Per  Mansfield,  C.  J.,  Thor- 
ley  V.  Lord  Kerry,  4  Taunt.  364;  Digby  v.  Thompson,  4  B.  &  Ad.  821 :  24  E.  C. 
L.  R.  No  man  has  a  right  to  render  the  person  or  abilities  of  another  ridiculous, 
not  only  in  publications,  but  if  the  peace  and  welfare  of  individuals  or  of  society  be 
interrupted,  or  even  exposed  by  types  or  figures,  the  act  by  the  law  of  England  is  a 
libel.  Per  Lord  Ellenborough,  R.  v.  Cobbett,  Holt  on  Lib.  114,  2d  ed.  Thus  an 
information  was  granted  against  Dr.  Smollett  for  a  libel  in  the  "  Critical  Review," 
upon  Admiral  Knowles,  insinuating  that  he  wanted  courage  and  veracity,  and  tend- 
ing to  cause  it  to  be  believed  that  he  was  of  a  conceited,  obstinate,  and  incendiary 
disposition.  R.  v.  Smollett,  Holt  on  Lib.  224  (ra).  So  an  information  was  granted 
against  the  printer  of  a  newspaper  for  a  ludicrous  paragraph,  giving  an  account  of 
the  Earl  of  Clanricarde's  marriage  with  an  actress  at  Dublin,  and  of  his  appearing 
with  her  in  the  boxes  with  jewels,  &c.  R.  v.  Kinnersley,  1  W.  Bl.  294.  And  for  a 
libel  on  the  Bishop  of  Durham,  contained  in  a  paragraph  which  represented  him  as 
a  "  bankrupt."  Anon.  K.  B.,  Hit.  T.  1819 ;  Holt  on  Lib.  224  (m),  2d  ed; 

It  is  extremely  difficult  to  define  the  boundaries  beyond  which  reflections  upon  the 
character  of  an  individual  are  commonly  cognizable.  It  is  said  by  Mr.  Holt,  that 
where  there  is  no  imputation  on  the  moral  character,  no  words  of  ridicule  or  con- 
tempt, and  nothing  which  can  aflFect  the  party's  reception  in  life,  it  is  no  libel;  and 
he  illustrates  this  position  by  the  following  case.  The  alleged  libel  was  this  :  "  The 
Rev.  John  Robinson  and  Mr.  James  Robinson,  inhabitants  of  this  town,  not  being 
persons  that  the  proprietors  and  annual  subscribers  think  it  proper  to  associate  with, 
are  excluded  this  room."  This  libel  was  published  in  the  casino  room  at  SouthwoW, 
by  posting  it  on  a  paper.  It  was  held,  that  the  paper  and  mode  of  promulgating  it 
did  not  amount  to  a  libel :  1st,  because  it  did  not,  by  any  necessary  or  probable  im- 
plication, afiect  the  moral  fame  of  the  party;  2dly,  that  it  was  the  regulation  of  a 
subscription  assembly,  and  the  paper  might  import  no  more  than  that  the  party  was 
not  a  social  and  agreeable  character  in  the  intercourse  of  common  life;  3dly,  that 

the  words  charged  him  with  nothing  definite,  threw  *iio  blemish  on  his  repu-  [*615] 

|t 

(1)  It  is  libellous  to  publish  of  one  in  his  capacity  of  a  juror,  th,at  he  agreed  with  another  juror  to 
stake  the  decision  of  the  amount  of  damages  to  be  given  in  a  cause  then  under  consideration,  upon  a 
game  of  draughts.  The  Commonwealth  t.  Wright,  1  Gushing,  46. 

(2)  McCorkle  v.  Binns,  5  Binn.  349  ;  State  v.  Avery,  7  Conn.  266. 

(3)  Where  a  painter,  to  revenge  himself  on  one  whose  likeness  he  had  taken,  for  disapproving  of 
the  execution,  painted  the  ears  of  an  ass  to  it  and  exposed  it  to  sale  at  ai)ction,  it  was  held  indicta- 
ble as  a  libel.  Mezzara's  Case,  2  Rogers's  Bee.  113. 
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tation,  and  implied  no  unfitness  for  general  society.  Kobinson  v.  Jerniyn,  1  Price, 
11;  Holt  on  Libel,  218,  2d  ed. 

In  Gregory  v.  Reg.  (t/i  error),  15  Q.  B.  957 :  69  E.  C.  L.  R.,  the  Court  of 
Exchequer  Chamber  held  the  following  words  sufficient  to  maintain  an  indictment 
for  libel :  "  Why  should  T.  be  surprised  at  anything  Mrs.  W.  does;  if  she  chooses  to 
entertain  B.  (the  prosecutor)  she  does  what  very  few  will  do;  and  she  is  of  course  at 
liberty  to  follow  the  bent  of  her  own  inclining,  by  inviting  all  infatuated  foreigners 
who  crowd  our  streets,  to  her  table  if  she  thinks  fit." 

Wherever  an  action  will  lie  for  a  libel  without  laying  special  damage,  an  indictment 
will  also  lie.  Also,  wherever  an  action  will  lie  for  verbal  slander  without  laying  spe- 
cial damage,  an  indictment  will  lie  for  the  same  words  if  reduced  to  writing  and  pub- 
lished. But  the  converse  of  this  latter  proposition  will  not  hold  good ;  for  an  action 
or  indictment  may  be  maintained  for  words  written,  for  which  an  action  could  not  be 
maintained  if  they  were  merely  spoken.  Thorley  v.  Lord  Kerry,  4  Taunt.  355.  As 
for  instance,  if  a  man  write  or  print,  and  publish,  of  another  that  he  is  a  scoundrel, 
J'anson  v.  Stuart,  1  T.  R.  748,  or  villain.  Bell  v.  Stone,  1  B.  &  P.  331,  it  is  a  libel, 
and  punishable  as  such ;  although,  if  this  were  merely  spoken,  it  would  not  be  action- 
able without  special  damage.  '2  H.  Bl.  531.  But  no  indictment  will  lie  for  mere 
words  not  reduced  into  writing :  2  Salk.  417 ;  R.  v.  Langley,  6  Mod.  125 ;  unless 
they  be  seditious,  blasphemous,  grossly  immoral,  or  uttered  to  a  magistrate  in  the 
execution  of  his  office,  or  uttered  as  a  challenge  to  fight  a  duel,  or  with  an  intention 
to  provoke  the  other  party  to  send  a  challenge.  Archb.  618,  10th  ed. 

With  regard  to  libels  on  the  memory  of  persons  deceased,  it  has  been  held,  that  a 
writing,  reflecting  on  the  memory  of  a  dead  person,  not  alleged  to  be  published  with 
a  design  to  bring  scandal  or  contempt  on  the  family  of  the  deceased,  or  to  induce 
them  to  break  the  peace-,  is  not  punishable  as  a  libel. (1)  R.  v.  Topham,  4  T.  R. 
127;  and  see  R.  v.  Taylor,  3  Salk.  198;  Holt  on  Lib.  230,  2d  ed. 

A*  libel  upon  a  foreigner  is  indictable.  Thus  Lord  George  Gordon  was  found 
guilty  upon  an  information  for  a  libel  on  the  Queen  of  France ;  2  Stark,  on  Slander, 
217,  2d  ed. ;  and  informations  have  also  been  granted  for  libels  upon  the  characters 
of  the  Emperor  of  Russia,  and  of  Napoleon.  Id.  In  the  latter  case.  Lord  Ellenbor- 
ough  appears  to  have  considered  the  situation  of  the  individuals  as  forming  the 
ground  of  the  decision.  "  I  lay  it  down  as  law,"  he  says,  "  that  any  publication 
which  tends  to  disgrace,  revile,  and  defame  persons  of  considerable  situations  of  power 
and  dignity  in  foreign  countries,  may  be  taken  to  be  and  treated  as  a  libel,  and  par- 
ticularly where  it  has  a  tendency  to  interrupt  the  amity  and  peace  between  the  two 
countries." 

*It  is  not  necessary  that  the  libel  should  reflect  upon  the  character  of  any  particular 
individual,  provided  it  immediately  tend  to  produce  tumult  and  disorder;  2  Stark,  on 
Slander,  218,  2d  ed.;  although  the  contrary  was  formerly  held.  Hawk.  P.  C.  b.  1 
c.  28,  s.  9.  Thus  an  information  was  granted  for  a  libel,  containing  an  account  of  a 
murder  of  a  Jewish  woman  and  child,  by  certain  Jews  lately  arrived  from  Portugal  • 
and  the  affidavits  set  forth,  that  certain  persons  recently  arrived  from  Portugal  had 
[*616]  been  attacked  by  the  *mob,  and  barbarously  treated  in  consequence  of  the 
libel.  R.  V.  Osborne,  Sess.  Ga.  260 ;  Barnard,  K.  B.  138,  166. 

Information  at  the  suit  of  public  bodies  upon  the  application  of  individuals  presid- 
ing' over  them,  have  been  frequently  granted  by  the  Court  of  King's  Bench.  R.  v. 
Campbell,  R.  v.  Bell,  Holt  on  Lib.  240,  2d  ed. ;  R.  v.  Williams,  5  B.  &  A.  595  • 
7  E.  C.  L.  R. 
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Punishment.']  The  punishment  for  a  libel,  at  common  law,  was  fine  or  imprison- 
ment, or  both. 

But  now,  by  the  6  &  7  Vict.  c.  96  (E.  &  I.),  an  act  to  amend  the  law  respecting 
defamatory  words  and  libels,  s.  3,  "  If  any  person  shall  publish,  or  threaten  to  pub- 
lish, any  libel  upon  any  other  person,  or  shall  directly,  or  indirectly,  threaten  to  print 
or  publish,  or  shall,  directly  or  indirectly,  propose  to  abstain  from  printing  or  publish- 
ing, or  shall,  directly  or  indirectly,  oifer  to  prevent  the  printing  or  publishing,  of  any 
matter  or  thing  touching  any  other  person,  with  intent  to  extort  any  money  or  secu- 
rity for  money,  or  any  valuable  thing  from  such  or  any  other  person,  or  with  intent 
to  induce  any  person  to  confer  or  procure  for  any  person  any  appointment  or  office  of 
profit  or  trust,  every  such  offender,  on  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  three  years :  provided  always,  that  nothing  herein  con- 
tained shall  in  any  manner  alter  or  affect  any  law  now  in  force,  in  respect  of  the  send- 
ing or  delivery  of  threatening  letters  or  writings." 

By  s.  4,  "  If  any  person  shall  maliciously  publish  any  defamatory  libel,  knowing 
the  same  to  be  false,  every  such  person,  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years,  and  to  pay  such  fine  as  the  court  shall  award." 

By  s.  5,  "  If  any  person  shall  maliciously  publish  any  defamatory  libel,  every  such 
person,  being  convicted  thereof,  shall  be  liable  to  fine  or  imprisonment,  or  both,  as 
the  court  may  award,  such  imprisonment  not  to  exceed  the  term  of  one  year." 

Proof  of  introduciorj/  averments.]  Where  the  indictment  contains  introductory 
averments,  inserted  for  the  purpose  of  explaining  and  pointing  the  libel,  such  aver- 
ments must  be  proved  as  laid.  It  frequently  happens  that  the  libel  is  directed 
against  the  prosecutor  in  a  particular  character,  and  an  intent  to  libel  him  in  that 
character  is  averred.  In  such  case,  it  must  be  made  to  appear  that  the  prosecutor 
bore  that  character..  But  in  general,  where  the  character  is  a  public  one,  it  will  be 
sufficient  if  it  appear  that  the  prosecutor  has  acted  in  it,  and  it  will  not  be  necessary 
to  give  strict  evidence  of  his  appointment.  Thus  if  the  indictment  allege  that  the 
prosecutor  was,  at  the  time  of  the  supposed  injury,  a  magistrate  or  a  peace-officer,  it 
is  sufficient  to  show  that  he  previously  acted  as  such.  Berryman  v.  Wise,  4  T.  R. 
366 ;  2  Stark,  on  Slander,  2,  2d  ed. 

Where  the  title  to  the  particular  situation  is  not  the  subject  of  any  express  docu- 
mentary appointment,  the  acting  in  the  situation  is,  of  course,  the  only  evidence  which 
the  fact  admits  of.  2  Stark.  Ev.  860,  1st  ed. 

•Whether  a  person  practising  as  a  physician,  and  libelled  in  his  character  as  sucrh, 
was  bound  to  prove,  by  strict  evidence,  the  introductory  averment  that  he  was  a  phy- 
sician, was  long  a  matter  of  *doubt.  In  a  case  at  nisi  prius,  Buller,  J.,  [*617] 
required  such  proof  to  be  given;  Pickford  v.  Outch,  1787;  2  Stark,  on  Slander,  3 
(n),  2d  ed. ;  but  in  a  subsequent  case,  the  Court  of  Common  Pleas  was  equally 
divided  upon  the  point.  Smith  v.  Taylor,  1  N.  R.  196.  It  has,  however,  been  decided 
by  the  Court  of  King's  Bench,  in  a  later  case,  that  to  support  an  averment  that  the 
party  was  aphysician,  it  is  necessary  to  give  regular  evidence  that  he  possessed  law- 
ful authority  to  practise  as  such.  Collins  v.  Carnegie,  1  A.  &  E.  695 :  28  E.  C.  L. 
R.;2Nev*&M.  703. 

In  order  to  prove  the  prosecutor  to  be  an  attorney,  an  examined  copy  of  the  roll 
of  attorneys,  signed  by  the  plaintiff,  is  sufficient.  So  the  book  from  the  master's 
office,  containing  the  names  of  all  the  attorneys,  produced  by  the  officer  in  whose 
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custody  it  is  kept,  is  good  evidence,  together  with  proof  that  the  party  practised  as 
an  attorney  at  the  time  of  the  ofiFence.  R.  v.  Crossley,  2  Esp.  526;  Lewis  v.  "Walter, 
3  B.  &  C.  138 :  10  E.  C.  L.  R. ;  Jones  v.  Stevens,  11  Price,  1251.  The  stamp- 
office  certificate,  countersigned  by  the  master  of  the  Court  of  King's  Bench,  is  suf- 
ficient primd  facie  evidence  of  the  party  being  an  attorney  of  that  court.  Sparling  v. 
Heddon,  9  Bingh.  11 :  28  E.  C.  L.  R. 

Where  the  indictment  specifies  the  particular  mode  in  which  the  party  was  in- 
vested with  the  particular  character  in  which  he  has  been  injured,  it  will,  as  it  seems, 
be  necessary  to  prove  such  a  descriptive  allegation  with  all  its  circumstances,  although 
a  more  general  allegation  would  have  been  sufficient;  for  though  a  totally  irrelevant 
allegation  may  be  regarded  as  surplusage,  one  which  is  material  and  descriptive  of 
the  legal  injury  must  be  proved  as  laid.  2  Stark,  on  Slander,  8,  2d  ed. 

In  all  cases  where  the  libel  itself  is  an  admission  of  the  particular  character  alleged, 
further  proof  of  such  particular  character  is  unnecessary.  Thus  where,  in  an  action 
for  words  spoken  of  the  plaintiff  as  an  attorney,  it  appearing  that  they  contained  a 
threat  to  have  the  plaintiff  struck  off  the  roll  of  attorneys,  it  was  held  unnecessary 
to  give  any  proof  of  the  plaintiff's  professional  character.  Borryman  v.  Wyse,  4  T. 
R.  866.  So  where  the  words  were,  "  He  is  a  pettifogging,  bloodsucking  attorney." 
Armstrong  v.  Jordan,  cor.  HuUock,  Stark,  on  Slander,  11  (n),  2d  ed.  Where  the 
declaration  alleged  that  the  plaintiff  held  a  certain  office  and  place  of  trust  and  con- 
fidence, to  wit,  the  office  of  overseer  of  a  certain  common  field,  and  the  alleged  libel 
treated  the  plaintiff  as  holding  an  office  of  public  trust,  and  charged  him  with  not 
having  given  a  proper  account  of  the  public  property,  the  libel  itself  was  held  to  be 
evidence  of  the  introductory  averment,  though  the  plaintiff's  own  witnesses  proved 
that  the  office  was  not  one  of  trust  and  confidence,  and  that  he  was  not  trusted  with 
the  receipt  of  money.  Bagnall  v.  Underwood,  11  Price,  621. 

In  the  same  manner,  where  the  libel  admits  any  other  of  the  introductory  aver- 
ments, such  averments  need  not  be  proved.  Where  the  declaration  averred  that  the 
plaintiff  had  been  appointed  envoy  by  certain  persons  exercising  the  powers  of  gov- 
ernment in  the  Republic  or  State  of  Chili,  in  South  America,  the  libel,  stating  that 
the  plaintiff  had  colluded  to  obtain  money  in  the  matter  of  a  loan  for  the  Republic 
or  State  of  Chili,  was  held  to  be  sufficient  proof  of  the  existence  of  such  a  state. 
Yrisarri  v.  Clement,  8  Bingh.  432  :  11  E.  C.  L.  R.  So  where  a  libel  alleged  that 
[*618]  certain  acts  of  outrage  *had  been  committed,  and  there  was  a  similar  intro- 
ductory averment,  it  was  held  that  the  latter  required  no  proof.  R.  v.  Sutton.  4  M. 
&  S.  548. 

If  an  introductory  averment  be  immaterial,  it  may  be  rejected  as  surplusage,  and 
need  not  be  proved ;  and,  in  general,  where  it  is  not  matter  of  description,  it  is  di- 
visible, and  part  of  it  only  may  be  proved. 

The  averment  that  the  libel  was  published  "of  and  concerning"  the  prosecutor, 
or  "of  and  concerning"  the  particular  matters  averred,  must  be  proved  as  laid. 

The  declarations  of  spectators,  while  viewing  a  libellous  picture,  publicly  exhibited 
in  an  exhibition  room,  were  admitted  by  Lord  Ellenborough  as  evidence  to  show  that 
the  figures  portrayed  were  meant  to  represent  the  parties  alleged  to  have  been  libelled. 
Dubois  V.  Beresford,  2  Campb.  512. 

Proof  of  publication— in  general.']  All  who  are  concerned  in  publistling  a  libel 
are  equally  guilty  of  a  misdemeanor  :  Bac.  Ab.  Libel  (B),  1  Russ.  by  Grea.  248; 
but  the  writing  or  composing  of  a  libel,  without  a  publication  of  it,  is  not  an  offence. 
The  mere  writing  of  a  defamatory  libel,  which  the  party  confines  to  his  own  closet, 
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and  neither  circulates  nor  reads  to  others,  is  not  punishable.  R.  v.  Paine,  5  Mod. 
165, 167.  So  the  taking  a  copy  of  a  libel  is  not  an  offence,  unless  the  person  taking 
the  copy  publishes  it.  Com.  Dig.  Libel  (B.  2). 

The  question  of  publication  is  ordinarily  one  of  mere  fact,  to  be  decided  by  the 
jury;  but  this,  like  all  other  legal  and  technical  terms,  involves  law  as  well  as  fact, 
and  it  is  a  question  for  the  court  in  doubtful  cases,  whether  the  facts,  when  proved, 
constitute  a  publication  in  point  of  law.(l)  2  Stark,  on  Slander,  311,  2d  ed. 

With  regard  to  the  acts  which  constitute  a  publication,  it  has  been  held,  that  a 
man  who  acts  as  servant  to  the  printer  of  the  libel,  and  claps  down  the  press,  is 
punishable,  though  it  do  not  appear  that  he  clearly  knew  the  import  of  the  libel, 
or  that  he  was  conscious  he  was  doing  anything  wrong.  R.  v.  Clark,  1  Barnard,  304. 
To  this  decision,  however,  Mr.  Serjeant  Russell  has,  with  much  reason,  added  a  qucere. 

1  Russ.  234.  Production  of  a  libel,  and  proof  that  it  is  in  the  handwriting  of  the 
defendant,  afford  a  strong  presumption  that  he  published  it.  R.  v.  Beare,  1  Lord 
Raym.  427.  So  if  the  manuscript  of  a  libel  be  proved  to  be  in  the  handwriting  of 
the  defendant,  and  it  be  also  proved  to  have  been  printed  and  published,  this  is  evi- 
dence to  go  to  the  jury  that  it  was  published  by  the  defendant,  although  there  he  no 
evidence  given  to  show  that  the  printing  and  publication  were  by  the  direction  of 
the  defendant.  R.  v.  Lovett,  9  C.  &  P.  243 :  38  E.  C.  L.  R.  But  the  defendant 
may  show  that  the  publication  was  without  his  authority  or  knowledge.  See  post,  p. 
623.  So  printing  a  libel,  unless  qualified  by  circumstances,  will,  jprintd  facie,  be 
understood  to  be  a  publishing,  for  it  must  be  delivered  to  the  compositor  and  the 
other  subordinate  workmen.  Per  cur.  Baldwin  v.  Elphinstone,  2  W.  Bl.  1038.  A 
delivery  of  a  newspaper  (containing  a  libel),  according  to  the  provisions  of  the  38 
Geo.  3,  c.  78,  to  the  officer  of  the  stamp-office,  has  been  held  a  publication,  though 
such  delivery  was  directed  by  the  statute,  for  the  officer  had  an  opportunity*  of  [*61&2 
reading  the  libel.  R.  v.  Amphlitt,  4  B.  &  C.  35 :  10  E.  C.  L.  R.;  see  also  Cook  v. 
Ward,  6  Bingh.  408 :  19  E.  C.  L.  R.  If  a  letter  containing  a  libel  have  the  post- 
mark upon  it,  that  is  primcL  facie  evidence  of  its  having  been  published.  Warren  v. 
Warren,  1  C.  M.  &  R.  360;  4  Tyr.  850;  Shipley  v.  Todhunter,  7  C.  &  P.  680  :  32 
E.  C.  L.  R.  It  is  said  by  Mr.  Justice  Fortescue  to  have  been  ruled  that  the  finding 
of  a  libel  on  a  bookseller's  shelf,  is  a  publication  of  it  by  the  bookseller.   R.  v.  Dodd, 

2  Cess.  Ca.  33;  Holt's  L.  of  L.  284,  2d  ed.  The  reading  of  a  libel  in  the  presence 
of  another,  without  knowing  it  to  be  a  libel,  with  or  without  malice,  does  not  amount 
to  a  publication.  4  Bac.  Ab.  458 ;  Holt's  L.  of  L.  282,  2d  ed.  But  if  a  person,, 
who  has  either  read  a  libel  himself  or  heard  it  read  by  another,  afterwards  maliciously 
reads  or  repeats  any  part  of  it  to  another,  he  is  guilty  of  an  unlawful  publication  of 
it.  Hawk.  P.  C.  b.  2,  c.  73,  s.  10. 

Although,  in  civil  cases,  publication  of  a  libel  to  the  party  libelled  only  is  not 
sufficient  to  support  an  action,  yet  in  criminal  cases  such  publication  will  maintain  an 
indictment  or  information. (2)  Hawk.  P.  C.  b.  1,  c.  73,  s.  11;  1  Russ.  by  G-rea.  250 
On);  R.  V.  Wegener,  2  Stark.  N.  P.  C.  245.  But  such  publication  must  be  alleged 
to  have  been  sent  with  intent  to  provoke  the  prosecutor  to  a  breach  of  the  peace,  and 
not  with  intent  to  injure  him  in  his  profession,  &c.  R.  v.  Wegener,  svpra. 

Where  the  libel  is  in  a  foreign  language,  and  it  is  set  out  in  the  indictment,  both 
in  the  original  and  in  a  translation,  the  translation  must  be  proved  to  be  correct.  In 
a  case  of  this  kind,  an  interpreter  being  called,  read  the  whole  of  that  which  was 

(1)  Resp  V.  DaTies,  3  Teates,  128  ;  Southwick  v.  Stevena,  10  Johns.  4i2. 

(2)  Swindle  v.  The  State,  2  Terger,  681 ;  The  State  v.  Avery,  7  Conn.  266., 
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charged  to  be  a  libel  in  the  original,  and  then  the  translation  was  read  by  the  clerk 
at  nisi  prius.  R.  v.  Peltier,  Selw.  N.  P.  917. 

Where  the  libel  has  been  printed  by  the  directions  of  the  defendant,  and  he  has 
taken  away  some  of  the  impressions,  a  copy  of  those  left  with  the  printer  may  be  read 
in  evidence.  R.  v.  Watson,  2  Stark.  N.  P.  C.  129 :  2  E.  C.  L.  R.,  ante,  p.  3.  In 
order  to  show  that  the  defendant  had  caused  a  libel  to  be  inserted  in  a  newspaper,  a 
reporter  to  the  paper  was  called,  who  proved  that  he  had  given  a  written  statement 
to  the  editor,  the  contents  of  which  had  been  communicated  by  the  defendant  for  the 
purpose  of  publication ;  and  that  the  newspaper  produced  was  exactly  the  same,  with 
the  exception  of  one  or  two  slight  alterations,  not  affecting  the  sense;  it  was  held, 
that  what  the  reporter  published  might  be  considered  as  published  by  the  defendant, 
but  that  the  newspaper  could  not  be  read  in  evidence,  without  producing  the  written 
statement  delivered  by  the  reporter  to  the  editor.  Adams  v.  Kelly,  Ry.  &  Moo.  N.  P. 
C.  157 :  21  E.  C.  L.  R. ;  and  see  R.  v.  Cooper,  8  Q,  B.  533  :  55  £.  C.  L.  R. ;  S.  C. 
15  L.  J.  Q.  B.  206;  and  Fryer  v.  Gathercole,  4  Ex.  262 ;  S.  C.  18  L.  J.  Ex.  389. 

Where  a  libel  is  printed,  the  sale  of  each  copy  is  a  distinct  publication,  and  a  fresh 
offeree;  and  a  conviction  or  acquittal  on  an  indictment  for  publishing  one  copy,  will 
be  no  bar  to  an  indictment  for  publishing  another  copy.  R.  v.  Carlile,  1  Chitty,  451 : 
18  E.  C.  L.  R. ;  2  Stark,  on  Slander,  320,  2d  ed. 

Proof  of  publication — of  libels  contained  in  newspapers.']  The  proof  of  the 
publication  of  libels  contained  in  newspapers  was  facilitated  by  the  38  Geo.  8,  c.  78, 
[*620]  but  that  act  has  been  repealed  by  the  *6  &  7  Wm.  4,  o.  76  (U.  K.),  and 
provisions  of  a  similar  nature  substituted. 

By  s.  6  of  the  recent  statute,  before  any  newspaper  shall  be  printed,  a  declaration 
in  writing  shall  be  delivered  at  the  stamp-office,  made  and  signed  by  the  printer  or 
publisher  and  proprietor  of  such  newspaper,  as  therein  directed,  which  declaration 
shall  set  forth  the  title  of  the  newspaper,  and  of  the  house  or  building  wherein  it  is 
intended  to  be  published ;  and  also  the  name,  addition,  and  place  of  abode  of  the 
printer  and  publisher  thereof,  and  of  the  proprietors,  if  they,  exclusive  of  the  printer 
and  publisher,  do  not  exceed  two,  and  if  they  do,  then  of  two  proprietors  resident  in 
the  United  Kingdom,  and  their  proportional  shares.  On  a  change  of  ownership,  a 
fresh  declaration  is  to  be  made,  and  every  person  knowingly  or  wilfully  makino-  a 
false  or  defective  declaration  shall,  on  conviction,  be  deemed  guilty  of  a  misde- 
meanor. 

By  s.  7,  persons  printing  or  publishing,  or  selling  or  delivering  out,  any  newspaper 
before  such  declaration  is  made,  shall  forfeit  50?.  a  day. 

By  s.  8,  "  All  such  declarations  as  aforesaid  shall  be  filed  and  kept  in  such  manner 
as  the  commissioners  of  stamps  and  taxes  shall  direct  for  the  safe  custody  thereof; 
and  copies  thereof,  certified  to  be  true  copies,  as  by  this  act  is  directed,  shall  respect- 
ively be  admitted  in  all  proceedings,  civil  and  criminal,  and  upon  every  occasion 
whatsoever  touching  any  newspaper  mentioned  in  any  such  declaration,  or  touching 
any  publication,  matter,  or  thing,  contained  in  any  such  newspaper,  as  conclusive 
evidence  of  the  truth  of  all  such  matters  set  forth  in  such  declaration  as  are  hereby 
required  to  be  therein  set  forth,  and  of  their  continuance  respectively  In  the  same 
condition  down  to  the  time  in  question,  against  every  person  who  shall  have  signed 
such  declaration,  unless  it  shall  be  proved  that  previous  to  such' time  such  person  be- 
came lunatic,  or  that  previous  to  the  publication  in  question  on  such  trial  such  person 
did  duly  sign  and  make  a  declaration  that  such  person  had  ceased  to  be  a  printer, 
publisher,  or  proprietor  of  such  newspaper,  and  did  duly  deliver  the  same  to  the  said 
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commissioners,  or  to  such  officer  as  aforesaid,  or  unless  it  shall  he  proved  that,  pre- 
vious to  such  occasion  as  aforesaid,  a  new  declaration  of  the  same  or  a  similar  nature 
respectively,  or  such  as  may  be  required  by  law,  was  duly  signed  and  made,  and  de- 
livered as  aforesaid,  respecting  the  same  newspaper,  in  which  the  person  sought  to  be 
affected  on  such  trial  did  not  join; 'and  the  said  commissioners,  or  the  proper  author- 
ized officer  by  whom  any  such  declaration  shall  be  kept  according  to  the  directions  of 
this  act,  shall,  upon  application  in  writing  made  to  them  or  him  respectively  by  any 
person  requiring  a  copy,  certified  according  to  this  act,  of  any  such  declaration  as 
aforesaid,  in  order  that  the  same  may  be  produced  in  any  civil  or  criminal  proceeding, 
deliver  such  certified  copy,  or  cause  the  same  to  be  delivered  to  the  person  applying 
for  the  same,  upon  payment  of  the  sum  of  one  shilling,  and  no  more ;  and  in  all  pro- 
ceedings and  upon  all  occasions  whatsoever,  a  copy  of  any  such  declaration,  certified 
to  be  a  true  copy  under  the  hand  of  one  of  the  said  commissioners,  or  of  any  officer 
in  whose  possession  the  same  shall  be,  upon  proof  made  that  such  certificate  hath 
been  signed  with  the  handwriting  of  a  person  described  in  or  by  such  certificate  as 
such  commissioner  or  officer,  and  whom  it  shall  not  be  necessary  to  prove  to  be  a 
commissioner  or  officer,  *shall  be  received  in  evidence  against  any  and  every  [*621] 
person  named  in  such  declaration  as  a  person  making  or  signing  the  same,  as  sufficient 
proof  of  such  declaration,  and  that  the  same  was  duly  signed  and  made  according  to 
this  act  and  of  the  contents  thereof;  and  every  such  copy  so  produced  and  certified 
shall  have  the  same  effect  for  the  purposes  of  evidence  against  any  and  every  such 
person  named  therein  as  aforesaid,  to  all  intents  whatsoever,  as  if  the  original  decla- 
ration, of  which  the  copy  so  produced  and  certified  shall  purport  to  be  a  copy,  had 
been  produced  in  evidence,  and  been  proved  to  have  been  duly  signed  and  made  by 
the  person  appearing  by  such  copy  to  have  signed  and  made  the  same  as  aforesaid ; 
and  whenever  a  certified  copy  of  any  such  declaration  shall  have  been  produced  in 
evidence  as  aforesaid  against  any  person  having  signed  and  made  such  declaration, 
and  a  newspaper  shall  afterwards  be  produced  in  evidence,  entitled  in  the  same  man- 
ner as  the  newspaper  mentioned  in  such  declaration  is  entitled,  and  wherein  the 
name  of  the  printer  and  publisher,  and  the  place  of  printing  shall  be  the  same  as  the 
name  of  the  printer  and  publisher,  and  the  place  of  printing  mentioned  in  such  dec- 
laration, or  shall  purport  to  be  the  same,  whether  such  title,  name,  and  place  printed 
upon  such  newspaper  shall  be  set  forth  in  the  same  form  of  words  as  is  contained  in 
the  same  declaration,  or  in  any  form  of  words  varying  therefrom,  it  shall  not  be  neces- 
sary for  the  plaintiff,  informant,  or  prosecutor  in  any  action,  prosecution,  or  other 
proceeding,  to  prove  that  the  newspaper  to  which  such  action,  prosecution,  or  other 
proceeding  may  relate,  was  purchased  of  the  defendant,  or  at  any  house,  shop,  or  office 
belonging  to  or  occupied  by  the  defendant,  or  by  his  servants  or  workmen,  or  where 
he  may  usually  carry  on  the  business  of  printing  or  publishing  such  newspaper,  or 
where  the  same  may  be  usually  sold ;  and  if  any  person,  not  being  one  of  the  said 
commissioners,  or  the  proper  authorized  officer,  shall  give  any  certificate  purporting 
to  be  such  certificate  as  aforesaid,  or  shall  presume  to  certify  any  of  the  matters  or 
things  by  this  act  directed  to  be  certified  by  such  commissioner  or  officer,  or  which 
such  commissioner  or  officer  is  hereby  empowered  or  intrusted  to  certify;  or  if  any 
such  commissioner  or  officer  shall  knowingly  and  wilfully  falsely  certify,  under  his 
hand,  that  any  such  declaration  as  is  required  to  be  made  by  this  act  was  duly  signed 
and  made  before  him,  the  same  not  having  been  so  signed  and  made,  or  shall  know- 
ingly and  wilfully  falsely  certify  that  any  copy  of  any  declaration  is  a  true  copy  of  the 
declaration  of  which  the  same  is  certified  to  be  such  copy,  the  same  not  being  such 
true  copy,  every  person  so  offending  shall  forfeit  the  sum  of  one  hundred  pounds." 
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By  s.  9,  service  of  legal  process,  either  in  civil  or  criminal  suits  at  the  place  of 
printing  or  publishing  mentioned  in  the  declaration,  shall  be  deemed  sufficient  ser- 
vice. 

By  s.  10,  titles  of  newspapers  and  names  of  printers  and  publishers  are  to  be 
entered  in  a  book  at  the  stanip-office,  and  persons  shall  have  liberty  to  inspect  it. 

Since  the  passing  of  the  38  Geo.  3,  c.  78,  the  production  of  a  certified  copy  of  the 
affidavit  and  of  a  newspaper  corresponding  in  the  title,  and  in  the  names  and  descrip- 
tions of  printer  and  publisher,  with  the  newspaper  mentioned  in  the  affidavit,  has 
been  sufficient  evidence  of  publication.  Mayne  v.  Fletcher,  9  B.  &  C.  382  :  17  B. 
[*622]  C.  L.  R.;  R.  v.  Hunt,  31  State  Trials,  375.  But  where  the  affidavit  *and 
the  newspapers  vary  in  the  place  of  residence  of  the  party,  Murray  v.  Souter,  cited  6 
Bing.  414 :  19  E.  C.  L.  R.,  or  in  the  name  of  the  printing-place,  R.  v.  Francey,  2 
A.  &  E.  49  :  29  E.  C.  L.  R.,  it  is  insufficient.  See  as  to  what  is  sufficient  evidence 
of  the  identity  of  the  newspaper  under  the  6  &  7  Wm.  4,  c.  176,  s.  8,  Baker  v. 
Wilkinson,  Carr.  &  M.  899 :  41  E.  C.  L.  R.;  see  also  R.  v.  Woolmer,  12  A.  &  E. 
422  :  40  E.  C.  L.  R. ;  Duke  of  Brunswick  v.  Harmer,  3  C.  &  K.  10;  and  Gather- 
cole  v.  Miall,  15  M.  &  W.  319. 

The  purchase  of  a  copy  of  the  newspaper  at  the  office  many  years  after  the  date  of 
the  libel  has  been  held  to  be  sufficient  proof  of  publication.  Duke  of  Brunswick  v. 
Harmer,  14  Q.  B.  110 :  68  E.  C.  L.  R. ;  S.  C.  19  L.  J.  Q.  B.  20. 

The  statute  has  been  held  to  apply  to  motions  for  criminal  informations.  R.  v. 
Donnison,  4  B.  &  Ad.  698 :  24  E.  C.  L.  R. ;  R.  v.  Francey,  supra.  A  newspaper 
may  be  given  in  evidence,  though  it  is  not  one  of  the  copies  published^  and  though  it 
be  unstamped.  R.  v.  Pearce,  Peake,  75. 

Proof  of  puhlication — hy  admission  of  the  defendantJ\  On  an  information  for  a 
libel,  the  witness  who  produced  it  stated,  that  he  showed  it  to  the  defendant,  who 
admitted  that  he  was  the  author  of  it,  errors  of  the  press  and  some  small  variances 
only  excepted.  It  was  objected,  that  this  evidence  did  not  entitle  the  prosecutor  to 
read  the  book,  the  admission  not  being  absolute ;  but  Pratt,  C.  J.,  allowed  it  to  be 
read,  and  said  that  he  would  put  it  to  the  defendant  to  prove  material  variances.  R. 
V.  Hall,  1  Str.  416.  An  admission  of  the  signature  to  a  libel  is  no  admission  of  its 
having  been  published  in  a  particular  county.  Case  of  the  Seven  Bishops,  12  How. 
St.  Tr.  183.  An  admission  of  being  the  publisher  of  a  periodical  work  cannot  be 
extended  beyond  the  date  of  such  admission.  McLeod  v.  Wakley,  3  C.  &  P.  311  : 
E.  C.  L.  R. 

Puhlication — consti-uctive  publication.']  It  is  now  well  established,  that,  in  order 
to  render  a  party  guilty  of  publishing  a  libel,  it  is  not  necessary  that  he  should  be 
the  actual  publisher  of  it,  or  that  he  should  even  have  a  knowledge  of  the  publica- 
tion; not  only  is  a  person  who  procures  another  to  publish  a  libel,  himself  guilty  of 
the  offence,  Hawk.  P.  C.  b.  1,  c.  73,  s.  10,  but  a  bookseller  or  publisher,  whose  ser- 
vant publishes  a  libel,  is  criminally  answerable  for  that  act,  though  it  was  done  with- 
out his  knowledge.  This  rule,  which  is  an  exception  to  those  which  govern  the 
other  branches  of  criminal  law,  appears  to  be  founded  upon  a  principle  of  policy,  and 
to  have  been  arbitrarily  adopted  with  the  view  of  rendering  publishers  cautious  with 
regard  to  the  matters  to  which  they  give  general  circulation.  The  leading  case  on 
this  subject  is  that  of  R.  v.  Almon,  5  Burr.  2689.  The  defendant,  a  bookseller,  was 
convicted  of  publishing  a  libel  in  a  magazine.  The  proof  of  the  publication  was, 
that  the  magazine  was  bought  at  his  shop.     A  new  trial  was  moved  for,  on  the  ground 
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that  the  libel  had  been  sent  to  the  defendant's  shop,  and  sold  there  by  a  boy,  with- 
out his  knowledge,  privity,  or  approbation  ;  but  the  court  were  clear  and  unanimous 
in  their  opinion,  that  this  libel,  being  bought  in  the  shop  of  a  common  hnown  hook- 
seller  and  publisher,  importing,  by  its  title  page,  to  be  printed  by  him,  was  a  sufficient 
■prima  facie  evidence  of  its  being  published  by  him, — not  indeed  conclusive,  because 
he  might  have  contradicted  it,  if  the  facts  would  have  borne  *it  by  contrary  [*623] 
evidence.  The  court  regarded  the  matters  urged  as  grounds  for  a  new  trial,  merely 
as  an  extenuation  of  the  offence.  So  Lord  Kenyon  ruled,  that  the  proprietor  of  a 
newspaper  was  answerable,  criminally  as  well  as  civilly,  for  the  acts  of  his  servants  or 
agents  in  misconducting  the  paper  j  adding,  that  this  was  not  his  opinion  only,  but 
that  of  Lord  Hale,  Justice  Powell,  and  Justice  Foster ;  that  it  was  the  old  received 
law  for  above  a  century,  and  was  not  to  be  broken  in  upon  by  any  new  doctrine  upon 
libels.  R.  V.  Walter,  3  Esp.  21.  And  the  same  rule  was  laid  down  by  Lord  Ellen- 
borough.  R.  V.  Cuthell,  R.  v.  White,  Holt,  Law  of  Libel,  287;  2  Stark,  on  Slander, 
33,  2d  ed.  In  a  later  case,  where  it  was  urged  that  the  rule  respecting  the  liability 
of  publishers  in  libel,  was  contrary  to  the  principle  which  prevails  in  all  other  crimi- 
nal cases.  Lord  Tenterden  said,  "The  rule  seems  to  me  to  be  conformable  to  prin- 
ciple and  to  common  sense.  Surely  a  person  who  derives  profit  from,  and  who  fur- 
ni.shes  the  means  of  carrying  on  the  concern,  and  intrusts  the  conduct  of  the  publica- 
tion to  one  whom  he  selects  and  in  whom  he  confides,  may  be  said  to  cause  to  be 
published  what  actually  appears,  and  ought  to  be  answerable,  although  you  cannot 
show  that  he  was  individually  concerned  in  the  particular  publication.  It  would  be 
exceedingly  dangerous  to  hold  otherwise ;  for  then  an  irresponsible  person  might  be 
put  forward,  and  the  person  really  producing  the  publication,  and  without  whom  it 
could  not  be  published,  might  remain  behind  and  escape  altogether."  R.  v.  Gutch, 
Moo.  &  M.  483 :  22  E.  C.  L.  R. 

It  does  not  appear  to  be  well  settled  whether  a  publisher  by  whose  servant  a  libel 
has  been  sold,  may  exonerate  himself  from  the  consequences  of  that  act,  by  showing 
that  he  has  himself  in  no  way  been  accessory  to  the  publication.  If  the  libellous 
work  has  been  sold  by  the  servant  in  the  regular  performance  of  his  duty  towards  his 
employer,  the  latter  would,  as  it  seems,  still  be  answerable,  although  he  should  prove 
that  in  fact  he  was  absent  from  the  shop  at  the  time,  and  that  he  was  wholly  igno- 
rant of  the  contents  of  the  book,  and  innocent  of  any  intent  to  disseminate  the  libel. 
R.  V.  Dodd,  2  Sess.  Ca.  33.  If,  on  the  contrary,  the  book  was  not  sold  by  the  ser- 
vant in  the  ordinary  course  of  his  employment,  but  clandestinely  brought  by  him  to 
his  master's  shop,  and  vended  there,  in  such  case  the  master  would  not,  as  it  seems, 
be  guilty  of  the  publication.  In  R.  v.  Almon,  ante,  p.  622,  the  court  appear  to  have 
treated  the  publication  by  the  servant  as  presumptive  evidence  only  of  a  publication 
as  against  the  master,  who  would  be  entitled  to  rebut  such  presumption ;  and  in  one 
case  it  seems  to  have  been  decided  that  if  a  printer  is  confined  in  prison,  to  which  his 
servants  have  no  access,  and  they  publish  a  libel  without  his  privity,  the  publication 
of  it  shall  not  be  imputed  to  him.  R.  v.  Woodfall,  Essay  on  Libels,  18.  See  also  R. 
V.  Salmon,  B.  R.  H.  T.  1777;  Hawk.  P.  C.  b.  1,  c.  73,  s.  10  (n),  7th  ed.  The 
defendant  may  rebut  the  presumption  by  evidence  that  the  libel  was  sold  contrary  to 
his  orders,  or  clandestinely,  or  that  some  deceit  or  surprise  was  practised  upon  him, 
or  that  he  was  absent  under  circumstances  which  entirely  negatived  any  presumption, 
or  privity,  or  connivance. (1)  2  Starkie  on  Slander,  34,  2d  ed.  See  the  6  &  7  Vict.  c. 
96,  s.  7,  post,  p.  630. 

(1)  The  Commonwealth  t.  Buckingham,  2  Wheeler's  C.  C.  198. 
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Where  the  libel  is  published  by  an  agent  of  the  defendant,  the  authority  of  such 
[*624]  agent  must  be  strictly  proved.  In  the  case  of  ^booksellers  and  publishers, 
proof  that  the  party  actually  vending  the  libel  was  a  servant  in  the  way  of  their  busi- 
ness, is  suflBcient,  for  in  such  case  an  authority  to  sell  will  be  implied,  but  it  is  not  so 
with  regard  to  other  persons.  Thus,  where  it  appeared  that  the  libel  in  question  was 
in  the  handwriting  of  the  defendant's  daughter,  who  was  usually  employed  by  him  to 
write  his  letters  of  business,  but  there  was  no  evidence  that  the  defendant  had  autho- 
rized her  to  write  this  particular  document,  it  was  held  to  be  no  evidence  of  publica- 
tion as  against  him.  Harding  v.  Greening,  1  B.  Moore,  477. 

Proof  of  innuendoes.]  Where  in  order  to  bring  out  the  libellous  sense  of  the 
words,  innuendoes  are  inserted  in  the  indictment,  they  must,  if  material,  be  proved  by 
witnesses  acquainted  with  the  parties,  and  with  the  transaction  to  be  explained.  It 
is  sufficient  if  such  witnesses  speak  in  the  first  instance  as  to  their  belief  with  regard 
to  the  intended  application  of  the  words;  the  grounds  of  such  belief  may  be  inquired 
into  on  cross-examination. (1)  2  Stark,  on  Slander,  51,  2d  ed.  If  the  witness  derives 
his  conclusion  from  the  terms  of  another  libel,  with  the  publication  of  which  the 
defendant  is  not  connected,  this  is  not  sufficient.  Bourke  v.  Warren,  2  C.  &  P.  307  : 
12  E.  C.  L.  R.  If  a  good  innuendo,  ascribing  a  particular  meaning  to  certain  words, 
is  not  supported  in  evidence,  the  party  will  not  be  permitted  to  ascribe  another  mean- 
ing to  those  words.  Williams  v.  Stott,  1  Crom.  &  M.  675 ;  Archbishop  of  Tuam  v. 
Robinson,  5  Bingh.  17;  but  see  Harvey  v.  French,  1  Crom.  &  M.  11.  Thus,  where 
the  words  in  fact  imputed  either  a  fraud  or  a  felony,  but  by  the  innuendo  were  con- 
fined to  the  latter.  Lord  Ellenborough  ruled  that  the  plaintiff  must  prove  that  they 
were  spoken  in  the  latter  sense.  Smith  v.  Carey  3  Campb.  461.  If  a  libel  contains 
blanks,  the  jury  ought  to  acquit  the  defendant,  unless  they  are  satisfied  that  those 
blanks  are  filled  up  in  the  indictment  according  to  the  sense  and  meaning  of  the 
writer.  Per  Lord  Mansfield,  R.  v.  Almon,  5  Burr.  2686.  It  is  said  by  Tindal,  C.  J., 
that  where  words  spoken  impart  in  themselves  a  criminal  charge,  and  the  innuendo 
introduces  matter  which  is  merely  useless,  it  may  be  rejected  as  surplusage.  Day  v. 
Robinson,  1  A.  &  B.  558 :  28  E.  C.  L.  R. ;  see  also  Williams  v.  Gardiner,  Tyr.  &  G. 
578;  1  M.  &  W.  245;  West  v.  Smith,  Tyr.  &  G.  825.  And  see  Hoare  v.  Silver- 
locke,  12  Q.  B.  625. 

Proof  of  malice.]  Where  a  man  publishes  a  writing,  which  upon  the  face  of  it  is 
libellous,  the  law  presumes  that  he  does  so  with  that  malicious  intention  which  con- 
stitutes an  offence,  and  it  is  unnecessary  on  the  part  of  the  prosecution  to  give  evi- 
dence of  any  circumstances  from  which  malice  may  be  inferred.  Thus  it  was  said  by 
Lord  Tenterden,  that  a  person  who  publishes  what  is  calumnious  concerning  the 
character  of  another,  must  be  presumed  to  have  intended  to  do  that  which  the  publi- 
cation is  necessarily  and  obviously  intended  to  effect,  unless  he  can  show  the  contrary. 
R.  V.  Harvey,  2  B.  &  C.  257 :  9  E.  C.  L.  R. ;  R.  v.  Burdett,  4  B.  &  A.  95  :  10  E. 
0.  L.  R.  In  such  case,  it  is  incumbent  upon  the  defendant,  if  he  seeks  to  discharge 
himself  from  the  consequences  of  the  publication,  to  show  that  it  was  made  under 
circumstances  which  justify  it. 

[*625]  *It  is,  however,  frequently  necessary,  upon  prosecutions  for  libel,  where  the 
expressions  are  ambiguous,  or  the  intentions  of  the  defendant  doubtful,  to  adduce 
evidence  for  the  purpose  of  showing  the  malice  which  prompted  the  act  of  publica- 
tion.    Thus,  where  the  occasion  of  the  publication  would,  primd  facie,  justify  the 


Tr„„u* 


LIBEL.  625 

defendant,  yet,  if  the  libel  be  false  and  malicious,  it  is  an  offence;  in  such  case,  evi- 
dence of  the  malice  must  be  given  on  the  part  of  the  prosecution  to  rebut  the  pre- 
sumed justification.  Where  the  material  question,  says  Mr.  Starkie,  is  whether  the 
defendant  was  justified  by  the  occasion,  or  acted  from  express  malice,  it  seems  in  prin- 
ciple, that  any  circumstances  are  admissible  which  can  elucidate  the  transaction, 
and  enable  the  jury  correctly  to  conclude  whether  the  defendant  acted  fairly  and 
honestly,  or  maid,  fide  and  vindictively,  for  the  purpose  of  causing  evil  consequences. 
2  Stark,  on  Slander,  55,  2d  ed.  Upon  this  principle,  in  an  action  for  libel  con- 
tained in  a  weekly  paper,  evidence  was  allowed  to  be  given  of  the  sale  of  other  papers, 
with  the  same  title,  at  the  same  office,  for  the  purpose  of  showing  that  the  papers 
were  sold  deliberately,  and  in  the  regular  course  of  circulation,  and  vended  in  regu- 
lar transmission  for  public  perusal.  Plunkett  v.  Cobbett,  5  Esp.  136.  So  where  on 
the -trial  of  an  action  for  libel  contained  in  a  newspaper,  subsequent  publications  by 
the  defendant  in  the  same  paper  were  tendered  in  evidence,  to  show  quo  ammo  the 
defendant  published  the  libel  in  question,  Lord .  Ellenborough  said,  no  doubt  they 
would  be  admissible  in  the  case  of  an  indictment.  Stuart  v.  Level,  2  Stark.  N.  P. 
C.  93:  3  E.  0.  L.  R.  Again,  in  the  trial  of  an  action  against  the  editor  of  a  monthly 
publication  for  a  libel  contained  in  it,  articles  published  from  month  to  month  allud- 
ing to  the  action  and  attacking  the  plaintiff,  are  "admissible  to  show  quo  animo  the 
libel  was  published,  and  that  it  was  published  concerning  the  plaintiff.  Chubb  v. 
Westley,  6  C.  &  P.  436:  25  E.  C.  L.  R.  In  Barrett  v.  Long  (in  error),  3  H.  of  L. 
Cas.  395,  other  publications  of  the  defendant,  going  back  more  than  six  years  before 
the  publication  complained  of,  were  held  to  be  admissible  to  prove  malice.  So  it  was 
held  by  Lord  Ellenborough,  that  any  words  or  any  act  of  the  defendant  are  admissi- 
ble, in  order  to  show  quo  animo  he  spoke  the  words  which  are  the  subject  of  the 
action.  Eustel  v.  Macquister,  1  Campb.  49.  So  either  the  prosecutor  or  the  de- 
fendant is  entitled  to  have  extracts  read  from  different  parts  of  the  same  paper  or 
book  which  contains  the  libel,  relating  to  the  same  subject.  E..  v.  Lambert,  2 
Campb.  398. 

When  the  publication  is  prim.cL  facie  excusable,  on  account  of  the  cause  of  writing 
it,  as  in  the  case  of  servants'  characters,  or  confidential  advice,  or  communications  to 
persons  who  ask  it  or  have  a  right  to  expect  it,  malice  in  fact  must  be  proved.  Per 
Bayley,  J.,  Bromage  v.  Prosser,  4  B.  &  C.  256 :  10  B.  C.  L.  R.,  and  see  McPher- 
son  V.  Daniels,  10  B.&  C.  272:  21  E.  C.  L.  R.  "Where  a  man  has  a  right  to  make 
a  communication,  you  must  either  show  malice  intrinsically  from  the  language  of  the 
letter,  or  prove  express  malice."  Per  Parke,  B.,  Wright  v.  Woodgate,  Tyr.  &  G.  15. 

Proof  of  intent^  Where  the  malicious  intent  of  the  defendant  is,  by  averment 
in  the  indictment,  pointed  to  a  particular  individual,  or  to  a  particular  act  or  offence, 
the  averment  must  be  proved  as  laid.  Thus  where  the  indictment  alleged  a  publica- 
tion of  a  libel  with  intent  *to  disparage  and  injure  the  prosecutor  in  his  pro-  [*626] 
fession  of  an  attorney,  it  was  held  that  proof  of  a  publication  to  the  prosecutor  only 
did  not  maintain  the  indictment,  and  that  the  intent  ought  to  have  been  averred  to 
provoke  the  prosecutor  to  a  breach  of  the  peace.  R.  v.  Wegener,  1  Stark.  N.  P. 
245  :  2  B.  C.  L.  R.     The  allegation  of  intent  is  divisible,  ante,  p.  94. 

Veniie.']  The  libel  must  be  proved  to  have  been  published  in  the  county  in  which 
the  venue  is  laid.  Where  the  libel  is  once  published,  the  party  is  guilty  of  a  publi- 
cation in  every  county  in  which  such  libel  is  afterwards  published. (1)  R.  v.  John- 

(1)  So  in  the  case  of  a  newspaper  printed  in  one  State  and  circulated  in  another.  Commonwealth 
V.  Blanding,  3  Pick.  304. 
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son,  7  East,  65,  B.  N.  P.  6.  So  if  he  sent  it  to  be  printed  in  London,  it  is  his  act  if 
the  publication  is  there.  Upon  an  information  for  a  libel,  in  the  county  of  Leicester, 
it  appeared  that  it  was  written  in  that  county,  and  delivered  to  a  person  who  delivered 
it  to  B.  (who  was  not  called)  in  Middlesex.  It  was  inclosed  in  an  envelope,  but  there 
was  no  trace  of  a  seal.  The  judge  directed  the  jury,  that  as  B.  had  it  open,  they 
might  presume  that  he  received  it  open,  and  that  as  the  defendant  wrote  it  in  the 
county  of  Leicester,  it  must  be  presumed  that  he  received  it  in  that  county.  The 
defendant  having  been  found  guilty,  it  was  urged  on  a  motion  for  a  new  trial,  that 
there  was  no  evidence  of  a  publication  in  Leicestershire ;  but  the  Court  of  King's 
Bench  {diss.  Bayley,  J.)  held  that  the  direction  of  the  judge  was  proper,  and  that  if 
the  delivery  open  could  not  be  presumed,  a  delivery  scaled,  with  a  view  to  and  for  the 
purpose  of  publication,  was  a  publication :  and  they  held  that  there  was  suflBcient  to 
presume  some  delivery,  either  open  or  sealed,  in  the  county  of  Leicester.  R.  v.  Burdett, 
4  B.  &  A.  95  :  6  E.  C.  L.  R.  In  the  above  case  the  question  was  discussed,  whether 
it  was  essential  that  the  whole  offence  should  be  proved  to  have  been  committed  in 
the  county  in  which  the  venue  was  laid.  Holroyd,  J.,  expressed  an  opinion  that  the 
composing  and  writing  a  libel  in  the  county  of  L.,  and  afterwards  publishing  it, 
though  that  publication  was  not  in  L.,  was  an  offence  which  gave  jurisdiction  to  a 
jury  of  the  county  of  L.  (R.  v.  Beer,  2  Salk.  417;  Garth.  409;  R.  v.  Knell,  Barnard, 
K.  B.  305),  and  that  the  composing  and  writing  with  intent  afterwards  to  publish 
was  a  misdemeanor;  but  Bayley,  J.,  held  that  the  whole  corpus  delicti  must  be  proved 
within  one  county,  and  that  there  was  no  distinction  in  this  respect  between  felonies 
and  misdemeanors.  Abbott,  J.,  said,  that  as  the  whole  was  a  misdemeanor  com- 
pounded of  distinct  parts,  each  of  which  was  an  act  done  in  the  prosecution  of  the 
same  criminal  intention,  the  whole  might  be  tried  in  the  county  of  L.,  where  one  of 
those  acts  had  been  done. 

The  post-marks  upon  letters  (proved  to  be  such)  are  evidence  that  the  letters 
which  bear  them  were  in  the  oflSces  to  which  the  post-marks  belong  at  the  times  de- 
noted by  the  marks.  R.  v.  Plumer,  Russ.  &  Ry.  264.  But  the  mark  of  double  post- 
age having  been  paid  is  not  of  itself  proof  that  the  letter  contained  an  inclosure.  Id. 

Proof  of  a  newspaper  under  the  requisitions  of  the  statute  38  Geo.  3,  c.  78,  ante, 
p.  620',  was  held  to  be  proof  that  the  paper  was  published  in  the  county  where  the 
printing  is  described  to  be.  R.  v.  Hart,  10  East,  94. 

A  letter  containing  a  libel  was  proved  to  be,  in  the  handwriting  of  A.,  to  have  been 
addressed  to  a  party  in  Scotland,  to  have  been  received  at  the  post-oflSce  at  C.  frona 
the  post-office  at  H.,  and  to  have  been  then  forwarded  to  London  to  be  forwarded  to 
[*627]  ^Scotland.  It  was  produced  at  the  trial,  with  the  proper  post-mark,  and  with 
the  seal  broken.  This  was  held  to  be  sufficient  evidence  of  the  letter  having  reached  the 
person  to  whom  it  was  addressed,  and  of  its  having  been  published  to  him.  Warren 
V.  Warren,  1  C.  M.  &  R.  250;  Tyr.  850. 

Proof/or  the  defendant.']  As  the  offence  of  publishing  a  libel  consists  in  the  mali- 
cious publication  of  it,  which,  as  already  stated,  is  in  general  inferred  from  the  words 
of  the  alleged  libel  itself,  it  is  competent  to  the  defendant,  in  all  cases,  to  show  the  ab- 
sence of  malice  on  his  part.  He  cannot,  it  is  true,  give  in  evidence  matter  of  justi- 
fication, that  is  to  say,  he  cannot  admit  the  publication  to  be  malicious,  and  then 
rely  for  his  defence  upon  circumstances  which  show  that  he  was  justified,  however 
malicious  the  libel  may  be ;  but  he  is  not  precluded  from  giving  evidence  of  those 
circumstances  which  tend  to  prove  that  the  original  publication  of  the  libel  was  with- 
out malice.     It  may,  perhaps,  be  laid  down  as  a  rule,  that  the  matters  which  might 
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be  given  in  evidence  under  the  general  issue  in  an  action  in  order  to  disprove  malice, 
are  also  admissible  for  the  same  purpose  upon  the  trial  of  an  indictment  or  informa- 
tion.(1) 

The  defendant  may,  therefore,  show  that  the  publication  was  merely  accidental, 
and  without  his  knowledge,  as  where  he  delivers  one  paper  instead  of  another,  or 
delivers  a  letter  without  knowing  its  contents.  R.  v.  Topham,  4  T.  R.  127, 128 ;  R. 
V.  Nutt,  Fitzg.  47 ;  R.  v.  Lord  Abingdon,  1  Esp.  226.  See  also  Day  v.  Bream,  2 
Moo.  &  R.  54,  where  Patteson,  J.,  held  that  a  porter  who  in  the  course  of  his  busi- 
ness delivered  parcels  containing  libellous  handbills,  was  not  liable  to  an  action  for 
libel,  if  he  were  shown  to  be  ignorant  of  the  contents  of  the  parcels.  See  the  6  &  7 
Vict.  c.  96,  s.  7,  post,  p.  630. 

So  the  defendant,  under  the  plea  of  not  guilty  to  the  indictment,  may  show  that 
the  libel  was  published  under  circumstances  which  the  law  recognizes  as  constituting 
either  an  absolute  justification  or  excuse,  independently  of  the  question  of  intention, 
or  a  qualified  justification  dependent  on  the  actual  intention  and  motive  of  the  de- 
fendant. 2  Stark,  on  Sland.  308,  2d  ed.  Thus  the  defendant  may  show  that  the 
alleged  libel  was  presented  bond  fide  to  the  king  as  a  petition  for  the  redress  of  griev- 
ances :  Case  of  the  Seven  Bishops,  12  St.  Tr.  183  ;  or  to  Parliament :  Hawk.  P.  C. 
b.  2,  c.  73,  s.  8  ;  or  that  it  was  contained  in  articles  of  the  peace  exhibited  to  a  magis- 
trate, or  in  any  other  proceeding  in  a  regular  course  of  justice.  Ibid.  It  seems, 
says  Hawkins,  to  have  been  held  by  some  that  no  want  of  jurisdiction  in  the  court  to 
which  such  complaint  is  exhibited  will  make  it  a  libel,  because  the  mistake  of  the 
proper  court  is  not  imputable  to  the  party,  but  to  his  counsel ;  yet  if  it  shall  mani- 
festly appear  from  the  whole  circumstances  of  the  case,  that  a  prosecution  is  entirely 
false,  malicious,  and  groundless,  commenced,  not  with  a  design  to  go  through  with  it, 
but  only  to  expose  the  defendant's  character  under  the  show  of  legal  proceeding,  it 
would  form  a  ground  for  an  indictment  at  the  suit  of  the  king,  as  the  malice  of  the 
proceeding  would  be  a  good  foundation  for  an  action  on  the  case  ac  the  suit  of  the 
party.  lb. (2) 

Though  it  is  a  defence  to  show  that  the  alleged  libel  was  published  by  a  person  in 
a  privileged  capacity,  as  by  a  member  of  Parliament  in  his  place,  or  by  some  person 
in  the  course  of  a  judicial  proceeding,  yet  if  it  appear  that  the  publication  took  place 
by  the  party  when  not  *invested  with  that  privileged  capacity,  or  by  a  third  [*628] 
person  who  has  never  been  invested  with  it,  it  furnishes  no  defence.  Thus  a  member 
of  Parliament  who,  after  delivering  his  speech  in  Parliament,  publishes  it,  is  crimi- 
nally responsible  for  the  libel.  R.  v.  Creevey,  1  M.  &  S.  281 ;  though  by  act  of  Parlia- 
ment the  members  are  protected  from  all  charges  against  them  for  anything  said  in 
either  house.  1  W.  &  M.  st.  2,  c.  2. 

So  it  has  been  recently  held  by  the  Court  of  Queen's  Bench,  that  it  is  no  defence 
in  law  to  an  action  for  publishing  a  libel,  that  the  defamatory  matter  is  part  of  a  docu- 
ment which  was,  by  order  of  the  House  of  Commons,  laid  before  the  house,  and  there- 
upon became  part  of  the  proceedings  of  the  house,  and  which  was  afterwards,  by 
orders  of  the  house,  printed  and  published  by  the  defendants  :  and  that  the  House  of 
Commons  heretofore  resolved,  declared,  and  adjudged,  "that  the  power  of  publishing 

(!)  Whether  the  truth  can  be  given  in  evidence  divided  the  court  in  The  People  v.  Crosswell,  3 
Johns.  Cases,  337,  S.  C.  ;  2  Wheeler's  C.  C.  330.  That  it  cannot,  however,  see  The  State  v.  Lehr.  2 
Wheeler's  C.  C.  282  ;  Commonwealth  v.  Buckingham,  Id.  181  ;  State  v.  Morris,  3  Id.  464  ;  Com- 
monwealth V.  Blanding,  3  Pick.  304  j  Commonwealth  v.  Clap,  4  Mass.  163.  See  also,  State  t.  Burn- 
ham,  9  N.  Hamp.  34, 

(2)  Bodwell  v.  Osgood,  3  Pick.  379 ;  Gray  v.  Pentland,  2  Serg.  &  Rawle,  23  ;  Lewis  v.  Few,  5 
Johns.  1 ;  Harris  t.  Huntingdon  et  al.,  2  Tyler,  129  ;  1  Tyler,  164 ;  Thorn  v.  Blanchard,  5  Johns. 
508.' 
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such  of  its  reports,  votes,  and  proceedings  as  it  shall  deem  necessary  or  conducive  to 
the  public  interests,  is  an  essential  incident  to  the  constitutional  functions  of  Parlia- 
ment, more  especially  to  the  commons'  house  of  Parliament  as  the  representative 
portion  of  it."  On  the  demurrer  to  a  plea  suggesting  such  a  defence,  it  was  also 
held,  that  a  court  of  law  is  competent  to  determine  whether  or  not  the  House  of  Com- 
mons has  such  privileges  as  will  support  the  plea.  Stockdale  v.  Hansard,  9  A.  &  B. 
1 :  36  E.  C.  L.  R.  It  will,  upon  the  same  principle,  be  a  defence  to  show  that  the 
supposed  libel  was  written  land  fide,  with  the  view  of  investigating  a  fact  in  which 
the  party  is  interested,  provided  the  limits  necessary  for  effectuating  such  inquiry  are 
not  exceeded.  Delany  v.  Jones,  4  Esp.  191  ;  Finden  v.  Westlake,  Moo.  &  Malk. 
461  :  22  E.  C.  L.  R. ;  Brown  v.  Croome,  2  Stark.  N.  P.  C.  297  :  3  E.  C.  L.  R.  So 
where  the  libel  was  an  advertisement  for  the  discovery  of  the  plaintiff,  an  absconding 
debtor,  published  at  the  request  of  the  party  who  had  sued  out  a  capias,  for  the  pur- 
pose of  enabling  the  sheriff  to  take  him.  Lay  v.  Lawson,  4  A.  &  E.  795  :  31  E.  C. 
L.  R.  So  the  showing  of  a  libel  to  the  person  reflected  on,  with  the  bona  fide  in- 
tention of  giving  him  an  opportunity  for  making  an  explanation,  or  with  a  friendly 
intention  to  enable  him  to  exculpate  himself,  or  seek  his  legal  remedy,  is  no  offence. 
2  Stark,  on  Slander,  249,  2d  ed. ;  B.  N.  P.  C.  8 ;  McDougall  v.  Claridge,  1  Campb. 
267.  And  the  same  with  regard  to  a  letter  of  friendly  advice.  Id.  Thus  a  letter 
from  a  son-in-law  to  his  mother-in-law,  volunteering  advice  respecting  her  proposed 
marriage,  and  containing  imputations  upon  the  person  whom  she  was  about  to  marry, 
is  a  privileged  communication,  and  not  actionable,  unless  malice  be  shown.  Todd  v. 
Hawkins,  2  Moo.  &  R.  20.  But  an  unnecessary  publicity  would  render  such  a  com- 
munication libellous,  as  if  the  letter  were  published  in  a  newspaper.  R.  v.  Knight, 
Bac.  Ab.  Libel  (A.  2).  So  a  representation  made  hon&  fide  by  the  defendant  to  a 
public  officer  respecting  the  conduct  of  a  plaintiff,  a  person  acting  under  him,  is  not 
primS,  facie  actionable.  Blake  v.  Pilfold,  1  Mop.  &  R.  198.  So  a  letter  to  the  post- 
master-general, complaining  of  misconduct  in  a  postmaster,  is  not  libellous,  if  it  con- 
tains a  boncL  fide  complaint.  Woodward  v.  Landor,  6  C.  &  P.  548  :  25  E.  C.  L.  R. 
See  also  Hopwood  v.  Thom,  8  C.  B.  293  :  65  E.  C.  L.  R. ;  Harrison  v.  Bush,  25  L. 
J.  Q.  B.  25 ;  Cooke  v.  Wildes,  1  Jur.  N.  S.  610.  Upon  the  same  principle  the  de- 
fendant may  show  that  the  supposed  libel  was  written  bond  fide  for  the  purpose  of 
giving  the  character  of  a  servant.  Edmondson  v.  Stephenson,  B.  N.  P.  8  ;  Weather- 
stone  v.  Hawkins,  1  T.  R.  110 ;  Pattison  v.  Jones,  8  B,  &C.  578  :  15  B.  C.  L.  R.  j 
[*629]  Child  V.  Affleck,  9  B.  &  C.  403  :  17  E.  C.  L.  R. ;  Somerville  v.  *Hawkins, 
10  C.  B.  583  :  70  E.  C.  L.  R.;  Taylor  v.  Hawkins,  16  Q.  B.  308  :  71  E.  C.  L.  R.  j 
and  Harris  v.  Thompson,  13  C.  B.  33  :  76  E.  C.  L.  R. 

How  far  the  publication  of  the  proceedings  of  a  court  of  justice  correctly  given, 
containing  a  libel  upon  the  character  of  an  individual,  and  published  by  a  third  per- 
son not  connected  with  the  proceedings,  and  without  any  justification  for  the  act,  is 
criminally  punishable,  does  not  appear  to  be  satisfactorily  settled. (1)  See  Curry  v. 
Walter,  1  Esp.  456;  1  B.  &  P.  525;  R.  v.  Wright,  8  T.  R.  298;  Stiles  v.  Noakes, 
7  East,  504;  R.  v.  Fisher,  2  Camp.  563;  Lewis  v.  Clement,  3  B.  &  A.  702  :  6  E. 
C.  L.  R;  Lewis  v.  Walter,  4  B.  &  A.  613  :  7  E.  C.  L.  R.;  Duncan  v.  Thwaites,  3 
B.  &  C.  583  :  10  E.  C.  L.  R.;  Flint  v.  Pike,  4  B.  &  C.  476,  481 :  10  E.  C.  L.  R.; 

(1)  Commonwealth  v.  Blanding,  3  Pick,  304  ;  State  v.  Leer,  2  Const.  Bep.  809  ;  Thomas  v.  Cros- 
well,  7  Johns.  264 ;  Clark  v.  Binney,  2  Pick.  113. 

The  editor  of  a  newspaper  has  a  right  to  publish  the  faot  that  an  individual  is  arrested  and  upon 
what  charge  ;  but  he  has  no  right,  while  the  charge  is  in  the  course  of  investigation  before  the  magis- 
trate, to  assume  that  the  person  accused  is  guilty,  or  to  hold  him  out  to  the  world  as  such.  Usher  v. 
Leveranoe,  20  Maine,  9. 
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Roberts  v.  Brown,  10  Bing.  523  :  25  E.  G.  L.  R. ;  Hoare  v.  Silverlock,  6  C.  B.  20  : 
60  E.  C.  L.  R.  It  is  however  decided,  that  the  publication  of  preliminary  or  ex  parte 
proceedings  in  a  court  of  justice  cannot  be  justified,  as  the  publication  of  depositions 
before  a  justice  of  the  peace  on  a  charge  of  murder :  R.  v.  Lee,  5  Esp.  123;  or  the 
proceedings  of  a  coroner's  inquest :  R.  v.  Fleet,  1  B.  &  A.  379 ;  or  proceedings  before 
a  corporation  commissioner :  Charlton  v.  Watton,  G  C.  &  P.  385 :  25  B.  C.  L.  R. 

And  the  conduct  and  management  by  the  clergyman  of  a  parish,  of  a  charitable 
society  in  a  parish,  for  the  benefit  of  which  dissenters  are  by  his  sanction  excluded, 
is  not  lawful  subject  of  public  comment  so  as  to  excuse  a  libellous  publication  re- 
specting it.  Gathercole  v.  Miall,  15  M.  &  W.  319 ;  S.  C.  15  L.  J.  Ex.  179.  So 
where  on  showing  cause  against  a  rule  for  a  criminal  information,  for  publishing  a 
blasphemous  and  seditious  libel,  it  was  urged  that  it  was  merely  the  report  of  a  judi- 
cial proceeding;  yet  the  court  held,  that  if  the  statement  contained  anything  blas- 
phemous, seditious,  indecent,  or  defamatory,  the  defendant  had  no  right  to  publish  it, 
though  it  had  actually  taken  place  in  a  court  of  justice.  R.  v.  Carlile,  3  B.  &  A. : 
5  E.  C.  L.  R.  Where  a  libel  stated  that  there  was  a  riot  at  C,  and  that  a  person 
fired  a  pistol  at  an  assemblage  of  persons,  and  upon  this  imputed  neglect  of  duty 
to  the  magistrates;  Patteson  J.,  held,  that  on  the  trial  of  a  criminal  information 
for  this  libel  on  the  magistrates,  the  defendant's  counsel,  with  a  view  of  showing  that 
the  libel  did  not  exceed  the  bounds  of  free  discussion,  could  not  go  into  evidence  to 
prove  that  there  was  in  fact  a  riot,  and  that  a  pistol  was  fired  at  the  people.  R.  v. 
Brigstock,  7  C.  &  P.  184 :  32  E.  C.  L.  R. 

Before  the  6  &  7  Vict.  c.  96  (E.  &  I.),  the  defendant  was  not  allowed  upon  an  in- 
dictment to  give  evidence  of  the  truth  of  the  libel ;  but  now  by  s.  6  of  that  statute, 
"  on  the  trial  of  any  indictment  or  information  for  a  defamatory  libel,  the  defendant 
having  pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the  matters  charged 
may  be  inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be  published;  and  that  to  entitle  the 
defendant  to  give  evidence  of  the  truth  of  such  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  shall  be  necessary  for  the  defendant,  in  pleading  to  the 
said  indictment  or  information,  to  allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to  an  action  for  defamation,  and  fur- 
ther to  allege  that  it  was  for  the  public  benefit  that  the  said  matters  charged  should 
be  published,  and  the  particular  fact  or  facts  by  reason  whereof  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be  published,  to  which  plea  the  prosecu- 
tor shall  be  at  liberty  to  reply  generally,  denying  the  whole  thereof;  and  that  if  after 
such  plea  the  defendant  shall  be  convicted  on  such  *indictment  or  informa-  [*630] 
tion,  it  shall  be  competent  to  the  court,  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said  plea,  and  by  the 
evidence  given  to  prove  or  to  disprove  the  same  :  provided  always,  that  the  truth  of 
the  matters  charged  in  the  alleged  libel  complained  of  by  such  indictment  or  infor- 
mation, shall  in  no  case  be  inquired  into  without  such  plea  of  justification  :  provided 
also,  that  in  addition  to  such  plea  it  shall  be  competent  to  the  defendant  to  plead  a 
plea  of  not  guilty :  provided  also,  that  nothing  in  this  act  contained  shall  take  away 
or  prejudice  any  defence  under  the  plea  of  not  guilty,  which  it  is  now  competent  to 
the  defendant  to  make  under  such  plea  to  any  action  or  indictment  or  information  for 
defamatory  words  or  libel." 

Where  a  defendant  in  an  information  for  libel  pleads  the  truth  of  the  charges 
under  this  section,  evidence  is  not  admissible  in  support  of  the  plea  that  the  same 
charges  had  been  previously  published  within  the  knowledge  of  the  prosecutor, 
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and  that  he  had  not  taken  legal  proceedings  against  the  publisher.  K.  v.  Newman, 
1  Ell.  &  Bl.  268  :  72  E.  C.  L.  K. ;  S.  C.  22  L.  J.  Q.  B.  156.  In  the  same  case  it 
was  decided,  that  upon  a  general  replication  to  such  plea  the  defendant  is  bound  to 
prove  the  truth  of  all  the  material  allegations  contained  in  it,  and  if  he  fail  to  do  so, 
it  is  no  ground  for  a  new  trial  that,  with  respect  to  some  of  those  upon  which  the 
jury  gave  a  verdict  against  him,  their  finding  was  against  the  weight  of  the  evidence  : 
but  the  court,  in  pronouncing  sentence,  will  consider  the  evidence  on  both  sides,  and 
form  their  own  conclusion,  "whether  the  guilt  of  the  defendant  is  aggravated  or 
mitigated  by  the  plea  and  by  the  evidence  given  to  prove  or  disprove  the  same." 
Affidavits,  showing  the  grounds  upon  which  the  defendant  proceeded  in  pleading,  are 
receivable  in  mitigation  of  punishment. 

This  section  does  not  apply  to  seditious  libels.  R.  v.  DuflFy,  2  Cox,  C.  C.  45. 

Where  the  plea  of  justification  stated  that  the  prosecutor  had  earned  the  reputa- 
tion of  a  scandalous  friar,  a  witness  called  on  behalf  of  the  defendant  in  support  of 
the  plea,  was  allowed  to  be  asked  on  cross-examination  as  to  the  prosecutor's  moral 
character.  R.  v.  Newman,  3  0.  &  K.  252. 

By  s.  7,  "  Whensoever,  upon  the  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall  have  been  given 
which  shall  establish  a  presumptive  case  of  publication  against  the  defendant  by  the 
act  of  any  other  person  by  his  authority,  it  shall  be  competent  to  such  defendant  to 
prove  that  such  publication  was  made  without  his  authority,  consent,  or  knowledge, 
and  that  the  said  publication  did  not  arise  from  want  of  due  care  or  caution  on  his 
part." 

By  s.  8,  "In  the  case  of  any  indictment  or  information  by  a  private  prosecutor  for 
the  publication  of  any  defamatory  libel,  if  judgment  shall  be  given  for  the  defend- 
ant, he  shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained  by  the 
said  defendant  by  reason  of  such  indictment  or  information  ;  and  that  upon  a  special 
plea  of  justification  to  such  indictment  or  information,  if  the  issue  be  found  for  the 
prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant  the  costs  sustained  by 
the  prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  by  the  defendant 
or  prosecutor  respectively  to  be  taxed  by  the  proper  officer  of  the  court  before  which 
the  said  indictment  or  information  is  tried." 

[*631]  *Under  the  8th  sect.,  if  judgment  be  given  for  the  defendant,  he  is  entitled 
to  recover  from  the  prosecutor  the  costs  sustained  by  reason  of  the  indictment  or  in- 
formation, although  the  only  plea  is  not  guilty,  and  the  judge  certifies  under  sect.  2 
of  the  4  &  5  W.  &  M.  c.  18,  that  there  was  reasonable  cause  for  preferring  the  same. 
R.  V.  Latimer,  15  Q.  B.  1077  :  69  E.  C.  L.  R.j  S.  C.  20  L.  J.  Q.  B.  129. 

Statute  32  Geo.  3,  c.  60.]  By  Mr.  Fox's  act  (the  32  Geo.  3,  c.  60),  reciting 
that  doubts  had  arisen  whether,  on  the  trial  of  an  indictment  or  information  for  the 
making  or  publishing  of  a  libel,  where  an  issue  or  issues  are  joined  between  the  king 
and  the  defendant  or  defendants  on  the  plea  of  not  guilty  pleaded,  it  be  competent 
to  the  jury  impanelled  to  try  the  same,  to  give  their  verdict  upon  the  whole  matter 
put  in  issue,  it  is  (by  sect,  1)  declared  and  enacted,  that  on  every  such  trial  the  jury 
sworn  to  try  the  issue,  may  give  a  general  verdict  of  not  guilty  upon  the  whole  mat- 
ter put  in  issue  upon  such  indictment  or  information,  and  shall  not  be  required  or 
directed  by  the  court  or  judge  before  whom  such  indictment  or  information  shall  be 
tried,  to  find  the  defendant  or  defendants  guilty  merely  on  the  proof  of  the  publica- 
tion, by  such  defendant  or  defendants,  of  the  paper  charged  to  be  a  libel,  and  of  the 
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sense  ascribed  to  the  same  in  such  indictment  or  information.  By  sect.  2  it  is  pro- 
vided, that  on  every  such  trial  the  court  or  judge  before  whom  such  indictment  or 
information  shall  be  tried,  shall,  according  to  their  or  his  discretion,  give  their  or  his 
opinion  or  discretion  to  the  jury  on  the  matter  in  issue  between  the  king  and  the 
defendant  or  defendants,  in  like  manner  as  in  other  criminal  cases.  By  sect.  3  it  is 
provided,  that  nothing  in  the  act  contained  shall  extend,  or  be  construed  to  extend, 
to  prevent  the  jury  from  finding  a  special  verdict  in  their  discretion,  as  in  other 
criminal  cases.  And  by  sect.  4,  in  case  the  jury  shall  find  the  defendant  or  defend- 
ants guilty,  it  shall  and  may  be  lawful  for  tho  defendant  or  defendants  to  move  an 
arrest  of  judgment,  on  such  ground  and  in  such  manner  as  by  law  he  or  they  might 
have  done  before  the  passing  of  the  act.(l) 
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Maintenance — nature  of  the  offence^  Maintenance  signifies  an  unlawful  taking 
in  hand  or  upholding  of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of  common 
right.(2)  Hawk.  P.  C.  b.  1,  c.  83,  s.  1.  It  may  be  either  with  regard  to  matters  in 
suit,  or  to  matters  not  in  legal  controversy.  Id.  s.  2.  It  is  an  offence  punishable  at 
common  law  with  fine  and  imprisonment,  and  is  forbidden  by  various  statutes.  1  Ed. 
3,  St.  2,  c.  14;  20  Ed.  3,  c.  4  ;  1  R.  2,  c.  4 ;  32  Hen.  8,  c.  9,  s.  3.  These  acts, 
however,  are  only  declaratory  of  the  common  law,  with  additional  penalties.  Pechell 
V.  Watson,  8  M.  &  W.  691. 

According  to  the  old  authorities,  whoever  assists  another  with  money  to  carry  on 
his  cause,  or  retains  one  to  be  of  counsel  for  him,  or  otherwise  bears  him  out  in  the 
whole  or  any  part  of  his  suit,  or  by  his  friendship  or  interest  saves  him  that  expense 
which  he  might  be  otherwise  put  to,  or  gives  evidence  without  being  called  upon  to 
do  so,  or  speaks  in  another's  cause,  or  retains  an  attorney  for  him,  or  being  of  great 
power  and  interest  says  publicly  that  he  will  spend  money  to  labor  the  jury,  or  stand 
by  the  party  while  his  cause  is  tried,  this  is  maintenance.  Hawk.  P.  C.  b.  1,  c.  83, 
ss.  5,  6,  7.  It  may  be  doubted,  however,  whether,  at  the  present  day,  some  of  these 
acts  would  be  held  to  amount  to  an  indictable  offence,  unless  they  were  plainly 
accompanied  with  a  corrupt  motive.  A  bare  promise  to  maintain  another  is  not  in 
itself  maintenance,  unless  it  be  so  in  respect  of  the  public  manner  in  which,  or  the 
power  of  the  person  by  whom  it  is  made.  Hawk.  P.  C.  b.  1,  c.  83,  s.  8.  So  the 
mere  giving  of  friendly  advice,  as  what  action  it  will  be  proper  to  bring  to  recover  a 
certain  debt,  will  not  amount  to  maintenance.  Ibid.  s.  11. 

(1)  See  The  People  v.  Croswell,  3  Johns.  Cases,  337. 

(2)  See  Small  v.  Molt,  22  Wend.  403. 
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Maintenance — -justifiable — in  respect  of  interest.^  Those  who  have  a  certain  inter- 
est, or  even  bare  contingent  interest,  in  the  matter  in  variance,  may  maintain  another 
in  an  action  concerning  such  matter;  as  in  the  case  of  landlord  and  tenant,  trustee 
and  cestui  que  trust.  Hawk.  P.  C.  b.  1,  c.  83,  ss.  19,  20,  21.  So  where  A.  at  the 
request  of  B.  defended  an  action  brought  for  the  recovery  of  a  sum  of  money  in 
which  B.  claimed  an  interest,  upon  B.  undertaking  to  indemnify  him  from  the  con- 
[*633]  sequences  of  such  action,  this  was  held  not  to  be  *maintenance.  Williamson 
v.  Henley,  6  Bingh.  299.  So  wherever  persons  claim  a  common  interest  in  the 
same  thing,  as  in  a  way,  common,  &c.,  by  the  same  title,  they  may  maintain  one 
another  in  a  suit  relating  to  the  same.  Hawk.  P.  C.  b.  1,  c.  83,  s.  24. 

Maintenance — -Justifiable — master  and  servant.l  A  master  may  go  with  his  ser- 
vant to  retain  counsel,  or  to  the  trial  and  stand  by  him,  but  ought  not  to  speak  for 
him ;  or,  if  arrested,  may  assist  him  with  money.  Hawk.  P.  C.  b.  1,  c.  83,  ss.  31,  32. 
So  a  servant  may  go  to  counsel  on  behalf  of  his  master,  or  show  his  evidences,  but  can- 
not lawfully  lay  out  his  own  money  to  assist  his  master.    Ibid.  s.  34. 

Maintenance— justifiable — ajffinity^  Whoever  is  in  any  way  of  kin  or  affinity 
to  either  of  the  parties,  may  stand  by  him  at  the  bar,  and  counsel  or  assist  him ;  but 
unless  he  be  either  father  or  son,  or  heir-apparent,  or  the  husband  of  such  an  heiress, 
he  cannot  justify  laying  out  money  in  his  cause.  Hawk.  P.  C.  b.  1,  c.  83,  s.  26. 

Maintenance — justifiable — poverty.'\  Any  one  may  lawfully  give  money  to  a  poor 
man,  to  enable  him  to  carry  on  his  suit.(l)  Hawk.  P.  C.  b.  1,  c.  83,  s.  36. 

Maintenance — justifiable — counsel  and  attorneys.^  Another  exception  to  the  gen- 
eral rule  with  regard  to  maintenance  is  the  case  of  counsel  and  attorneys.  But  no 
counsel  or  attorney  can  justify  the  using  of  any  deceitful  practice  in  the  maintenance 
of  a  client's  cause,  and  they  are  liable  to  be  severely  punished  for  any  misdemeanors 
of  this  kind.  Hawk.  P.  C.  b.  1,  c.  83,  s.  31.  And  by  stat.  West.  1,  c.  29,  if  any 
Serjeant,  pleader,  or  other,  do  any  manner  of  deceit  or  collusion  in  the  king's  court, 
or  consent  to  it,  in  deceit  of  the  court,  or  to  beguile  the  court  or  the  party,  he  shall 
be  imprisoned  for  a  year  and  a  day.  Procuring  an  attorney  to  appear  for  a  man,  and 
to  confess  judgment  witliout  a  warrant,  has  been  held  within  this  statute.  Hawk.  P. 
C.  b.  1,  c.  83,  s.  36.  So  bringing  a  precipe  against  a  poor  man,  knowing  he  has 
nothing  in  the  land,  on  purpose  to>  get  the  possession  from  the  true  tenant.  Ibid. 
s.  85. 

Champerty.']  Champerty  is  a  species  of  maintenance,  accompanied  by  a  bargain 
to  divide  the  matter  sued  for  between  the  parties,  whereupon  the  champertor  is  to 
carry  on  the  suit  at  his  own  expense.  4  Bl.  Com.  135;  1  Kuss.  by  Grea.  179.  Cham- 
perty may  be  in  personal  as  well  as  in  real  actions :  Hawk.  P.  0.  b.  1,  c.  84,  s.  5 ;  and 
to  maintain  a  defendant  may  be  champerty.  Ibid.  s.  8. 

By  31  Eliz.  c.  6,  the  offence  of  champerty  may  be  laid  in  any  county,  at  the  pleas- 
ure of  the  informer. 

Various  cases  have  occurred  in  modern  times  in  which  the  doctrine  of  champerty 
has  come  in  question.  Where  a  bill  was  filed  to  set  aside  an  agreement  made  by  a 
seaman  for  the  sale  of  his  chance  of  prize-money,  Sir  William  Grant,  M.  E.,  ex- 
pressed an  opinion  that  the  agreement  was  void  from  the  beginning,  as  amounting  to 


(1)  Ferine  v.  Dunn,  3  Johns.  Ch.  508;  The  State  v.  Chitty,  1  Bailey,  401. 
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champerty,  viz.,  the  unlawful  maintenance  of  a  suit  in  consideration  of  a  bargain  for 
a  part  of  a  thing  or  some  profit  out  of  it.  Stevens  v.  Bagwell,  15  Ves.  139.  So  it 
has  been  held,  that  an  agreement  to  communicate  sucn  information  as  should  enable 
a  party  to  recover  a  sum  of  money  by  action,  and  to  exert  influence  for  procuring  evi- 
dence *to  substantiate  the  claim,  upon  condition  of  receiving  a  portion  of  the  [*634] 
sum  recovered,  was  illegal.  Stanley, v.  Jones,  7  Bingh.  369  :  20  E.  C.  L.  R. ;  5  Moo. 
&  P.  193 ;  see  Potts  v.  Sparrow,  6  C.  &  P.  749 :  25  E.  C.  L.  R. 

Umhracery.]  Embracery,  likewise,  is  another  species  of  maintenance.  Any  attempt 
to  corrupt,  or  influence,  or  instruct  a  jury,  or  to  incline  them  to  be  more  favorable  to 
one  side  than  the  other,  by  money,  promises,  letters,  threats,  or  persuasions,  except 
only  by  the  strength  of  the  evidence,  and  the  arguments  of  the  counsel  in  open  court 
at  the  trial  of  the  cause,  is  an  act  of  embracery,  whether  the  jurors  gave  any  verdict 
or  not,  and  whether  the  verdict  given  be  true  or  false. (1)  Hawk.  P.  C.  b.  1,  c.  85, 
s.  1.  The  giving  of  money  to  a  juror  after  the  verdict,  without  any  preceding  con- 
tract, is  an  offence  savoring  of  embracery ;  but  it  is  otherwise  of  the  payment  of  a 
juror's  travelling  expenses.  Id.  s.  8.  Embracery  is  punishable  by  fine  and  imprison- 
ment. Ibid.  s.  7. 

Analogous  to  the  offence  of  embracery  is  that  of  persuading,  or  endeavoring  to  per- 
suade, a  witness  from  attending  to  give  evidence,  an  offence  punishable  with  fine  and 
imprisonment.  It  is  not  material  that  the  attempt  has  been  unsuccessful.  Hawk.  P. 
C.  b.  1,  c.  21,  s.  15;  R.  v.  Lawley,  2  Str.  904;  1  Russ.  by  Grea.  182, 


*MACHINEET.  [*635] 

Attempting  to  blow  up  machineri/.']  See  24  &  25  Vict.  c.  97,  ss.  10,  45,  supra, 
pp.  532,  533. 

Riotously  destroying  or  damaging  machinery.]  See  24  &  25  Vict.  c.  97,  ss.  11, 
12,  infra,  tit.  Riot. 

Destroying  or  damaging  machinery.']  By  the  24  &  25  Vict.  c.  97,  the  latter  part 
of  s.  14,  "Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or 
damage,  with  intent  to  destroy  or  render  useless,  any  loom,  frame,  machine,  engine, 
rack,  tackle,  tool,  or  iojplement,  whether  fixed  or  movable,  prepared  for  or  employed 
in  carding,  spinning,  throwing,  weaving,  fulling,  shearing,  or  otherwise  manufactur- 
ing or  preparing  any  such  goods  or  articles  [see  first  part  of  section,  p.  646],  or  shall 
by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to  commit  any  of 
the  offences  in  this  section  mentioned,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping." 

By  8.  15,  "  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or 
damage,  with  intent  to  destroy  or  to  render  useless,  any  machine  or  engine,  whether 

(1)  Gibbs  V.  Dewey,  6  Cowen,  603. 
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fixed  or  movable,  used  or  intended  to  be  used  for  sowing,  reaping,  mowing,  thresh- 
ing, ploughing,  or  draining,  or  for  performing  any  other  agricultural  operation,  or  any 
machine  or  engine,  or  any  tool  or  implement,  whether  fixed  or  movable,  prepared  for 
or  employed  in  any  manufacture  whatsoever  (except  the  manufacture  of  silk,  woollen, 
linen,  cotton,  hair,  mohair,  or  alpaca  goods,  or  goods  of  any  one  or  more  of  those  ma- 
terials, mixed  with  each  other  or  mixed  with  any  other  material,  or  any  framework 
knitted  piece,  stocking,  hose,  or  lace),  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years,  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping." 

Destroying  or  damaging  machinery  used  in  mines."]  See  24  &  25  Vict.  c.  97,  S. 
29,  infra,  p.  647. 

Malice  against  owner  unnecessary.]  See  24  &  25  Vict.  o.  97,  s.  58,  svpra,  p. 
264. 

Persons  in  possession  of  injured  property  liable  to  he  convicted.]  See  24  &  25 
Vict.  c.  97,  s.  59,  supra,  p.  264. 

[*636]     *Form  of  indictment.]     See  24  &  25  Vict.  c.  97,  s.  60,  supra,  p.  264. 

Proof  of  danraging  machinery.]  Where  the  prisoner  was  indicted  under  the  28 
Geo.  8,  c.  55,  s.  4,  a  similar  statute  now  repealed,  for  entering  a  shop  and  maliciously 
damaging  a  certain  frame  used  for  the  making  of  stockings,  and  it  appeared  that  he 
had  unscrewed  and  carried  away  a  part  of  the  frame,  called  the  half-jaeh,  an  essen- 
tial part  of  the  frame,  without  which  it  is  useless,  this  was  held  a  damaging  of  the 
frame  within  the  statute.  E.  v.  Tacey,  Russ.  &  Ry.  452. 

Where  the  machine  is  imperfect.]  It  has  been  held  in  several  cases,  that  it  is  an 
ofience  within  the  statute,  though  the  machine  at  the  time  when  it  is  broken  has  been 
taken  to  pieces,  and  is  in  different  places,  only  requiring  the  carpenter  to  put  those 
pieces  together  again.  R.  v.  Mackerell,  4  C.  &  P.  448  :  19  E.  C.  L.  R.  So  where 
the  machine  was  worked  by  water,  and  the  prosecutor,  expecting  a  riot,  took  it  to 
pieces,  and  removed  the  pieces  to  a  distance  of  a  quarter  of  a  mile,  leaving  only  the 
water-wheel  and  its  axis  standing,  and  the  wheel  was  destroyed  by  the  prisoners  ;  this 
was  held  to  be  an  oiFence  within  the  statute.  R.  v.  Fidler,  4  C.  &  P.  449.  Where 
certain  sideboards  were  wanting  to  a  machine  at  the  time  it  was  destroyed,  but  which, 
did  not  render  it  so  defective  as  to  prevent  it  altogether  from  working,  though  it 
would  not  work  so  effectually,  it  was  still  held  to  be  a  threshing-machine  within  the 
statute.  R.  v.  Bartlett,  Salisb.  Sp.  Com.  2  Deac.  Dig.  C.  L.  1517.  So  also  where 
the  owner  removed  a  wooden  stage,  belonging  to  the  machine,  on  which  the  man 
who  fed  the  machine  was  accustomed  to  stand,  and  had  also  taken  away  the  lees;  and 
it  appeared  that,  though  the  machine  could  not  be  conveniently  worked  without  some 
stage  for  the  man  to  stand  on,  yet  that  a  chair  or  table,  or  a  number  of  sheaves  of 
corn,  would  do  nearly  as  well,  and  that  it  could  also  be  worked  without  the  legs,  it 
was  held  to  be  within  the  statute.  R.  v.  Chubb,  Salisb.  Sp.  Com.  2  Deac.  Dig.  C.  L. 
151.     But  where  the  owner  had  not  only  taken  the  machine  to  pieces,  but  broken 
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the  wheel,  from  fear  of  its  being  set  on  fire,  and  it  appeared  that,  without  the  wheel, 
the  engine  could  not  be  worked,  this  was  held  to  be  a  case  not  within  the  statute.  R. 
V.  West,  Salib.  Sp.  Com.  2  Deac.  Dig.  C.  L.  1518. 


*MALICIOUS  INJURIES.  [*637] 

Most  malicious  injuries  to  person  and  property  are  specially  provided  for,  and 
the  law  relating  to  them  will  be  found  under  the  various  species  of  this  kind  of 
offence. 

By  the  24  &  25  Vict.  c.  97,  s.  51,  "  Whosoever  shall  unlawfully  and  maliciously 
commit  any  damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property  whatso- 
ever, either  of  a  public  or  private  nature,  for  which  no  punishment  is  hereinbefore 
provided,  the  damage,  injury,  or  spoil  being  to  an  amount  exceeding  five  pounds, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  witlr 
or  without  hard  labor;  and  in  case  any  such  offence  shall  be  committed  between  the 
hours  of  nine  of  the  clock  in  the  evening  and  six  of  the  clock  in  the  next  morning, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  five  years,  and  not  less  than  three,  or  to  be  imprisoned  for  any 
term  not  exceeding  two,years,  with  or  without  hard  labor."  (1) 


♦MANSLAUGHTER.  [*638] 

Punishment,          .      ^  ........         ,                  ...  638 

Form  of  indictment,     ..........                            .  6.38 

Manslaughter  abroad, ...  6.38 

Manslaughter  where  the  death  or  cause  of  the  death  happens  abroad,           .         .         .  638 

Distinction  "between  manslaughter  and  murder,    ....                  .                  .  638 

Proof  in  cases  of  provocation,        .                           ...                                              .  639 

mutual  combat,                    .........  640 

resistance  to  officers  of  justice,  Ac, 641 

killing  in  the  performance  of  an  unlawful  or  negligent  act,        .         .  642 


Punishment.']  By  the  24  &  25  Viot.  c.  100,  s.  5,  "  Whosoever  shall  be  convicted 
of  manslaughter  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  or  to  pay  such  fine  as 
the  court  shall  award,  in  addition  to  or  without  any  such  other  discretionary  punish- 
ment as  aforesaid." 

Form  of  indictment:]     See  24  &  25  Vict.  c.  100,  s.  6,  infra,  p.  650. 

ManslaugJiter  abroad.]     See  24  &  25  Vict.  c.  100,  s.  9,  supra,  p.  236. 

Manslaughter  where  the  death  or  cause  of  death  happens  abroad.]  See  24  &  25 
Vict.  c.  100,  s.  10;  infra,  tit.  "  Murder." 

(1)  Mosely  v.  The  State,  25  Georgia,  190. 
38 
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Distinction  between  manslauyhter  and  murder.]  Manslaughter  is  principally  dis- 
tinguishable from  murder  in  this,  that  though  the  act  which  occasions  the  death  is 
unlawful,  or  likely  to  be  attended  with  bodily  mischief,  yet  the  malice,  either  ex- 
press or  implied,  which  is  the  very  essence  of  murder,  is  presumed  to  be  wanting  in 
manslaughter,  the  act  buing  rather  imputed  to  the  infirmity  of  human  nature. (1)  1 
East,  P.  C.  218  ;  Foster,  2H0.  Tt  has  also  been  said  to  differ  from  murder  in  this 
respect,  that  there  cannot  be  any  accessories  before  the  fact  to  manslaughter,  since 
the  act  is  presumed  to  be  altogether  sudden  and  without  premeditation.  1  Hale,  P. 
C.  437.  But  in  the  case  of  R.  v.  Gaylor,  Dears.  &  B.  0.  0.  288,  upon  the  above 
passage  being  referred  to  in  the  course  of  the  argument,  Erie,  J.,  said  that  he  thought 
that  Lord  Hale  was  there  speaking  of  manslaughter  ^jcr  m/ortoimm  or  se  de/endendo 
only,  and  that  he  did  not  understand  him  to  mean  that  in  ordinary  cases  of  man- 
slaughter there  could  be  no  accessory.     See  1  Russ.  by  Grea.  579. 

Where  A.  was  indicted  for  the  wilful  murder  of  B  ,  and  C.  was  indicted  for  re- 
ceiving, harboring,  and  assisting  A.,  well  knowing  that  he  had  committed  the  felony 
and  murder  aforesaid;  Tindal,  C.  J.,  held,  that  if  the  offence  of  A.  was  reduced  to 
[*639]  manslaughter  *C.  might,  notwithstanding,  be  found  guilty  as  an  accessory 
after  the  fact.  R.  v.  Greenacre,  8  C.  &  P.  35  :  34  E.  C.  L.  R. 

Proof  in  cases  of  provocatirm.]  Whenever  death  ensues  from  sudden  transport 
of  passion  or  heat  of  blood,  if  upon  reasonable  provocation,  and  without  malice,  or 
upon  sudden  combat,  it  will  be  manslaughter;  if  without  such  provocation,  or  if  the 
blood  has  had  reasonable  time  to  cool,  or  if  there  be  evidence  of  express  malice,  it 
will  be  murder. (2)  East,  P.  C.  232 ;  Foster,  313.  But  where  the  provocation  is 
sought  by  the  prisoner,  it  will  not  furnish  any  defence  against  the  charge  of 
murder.  1  East,  P.  C  239 ;  1  Hale,  P.  C.  457, 

Words  of  reproach,  how  grievous  soever,  are  not  a  provocation  sufficient  to  free  the 
party  killing  from  the  charge  of  murder;  neither  are  indecent  or  provoking  actions 
or  gestures,  without  an  assault.  Foster,  290,  291;  R.  v.  Biain,  1  Hale,  P.  C.  455; 
Russ.  by  Grea.  514;  R.  v.  Morley,  1  Hale,  P.  C.  456;  Kel.  55;   1  East,  P.  C.  233. 

Although  an  assault  is  in  general  such  a  provocation  as  that,  if  the  party  struck 
strikes  again,  and  death  ensues,  it  is  only  manslaughter;  yet  it  is  not  every  trivial 
assault  which  will  furnish  such  a  justification.  1  East,  P.  C.  236;  1  Russ.  by  Grea. 
515;  R.  v.  Stedman,  Foster,  292;  R.  v.  Reason,  Foster,  293;  2  Str.  499;  1  East, 
]'.  C.  320.  On  the  subject  of  blows  accompanied  by  words,  Pollock,  C.  B.,  has  ex- 
pressed himself  as  follows,  "  If  there  be  a  provocation  by  blows,  which  would  not  of 
itself  render  the  killing  manslaughter,  but  it  be  accompanied  by  such  provocation,  by 
means  of  words  or  gestures,  as  would  be  calculated  to  produce  a  degree  of  exaspera- 
tion equal  to  that  which  would  be  produced  by  a  violent  blow,  1  am  not  prepared  to 
say  that  the  law  will  not  regard  these  circumstances  as  reducing  the  crime  to  that  of 
manslaughter  only."  R.  v.  Sherwood,  1  C.  &  K.  556 :  47  E.  C.  L.  R. 

In  oases  depending  upon  provocation,  it  is  always  material  to  consider  the  nature 
of  the  weapon  used  by  the  prisoner,  as  tending  to  show  the  existence  of  malice.  If  a 
deadly  weapon  be  used,  the  presumption  is,  that  it  was  intended  to  produce  death, 

(1)  The  State  v.  Smith,  10  Riohurdson  Law,  .341  ;  Stokes  v.  The  Slate,  18  Georgia,  17  ;  Atkins  v. 
The  State,  16  Arkansas,  668  ;  Rapp  v.  The  Cunimonwoalth,  14  B.  Monroe,  fil4. 

It  is  no  defence  to  an  indictment  for  manslaughter,  that  the  homicide  therein  alleged  appears  by 
the  evidence  to  have  been  committed  with  malice  aforethought,  and  was  therefore  murder  ;  but  the 
defendant  is  such  case  may,  notwithstanding,  be  properly  convicted  of  the  offence  of  manslaughter. 
Commonwealth  v.  McPike,  3  Gushing,  181. 

(2)  Young  V.  The  State,  11  Humphreys,  200.   See  post,  p.  680,  n.  1. 
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which  will  be  evidence  of  malice;  but  if  the- weapon  was  not  likely  to  produce  death, 
that  presumption  will  be  wanting.(l)  2  Lord  Kaym.  1498;  K.  v.  Kowley,  12  Rep. 
87  ;  1  Hale,  P.  C.  453 ;  Foster,  294 ;  1  East,  P.  C.  236  ;  1  Leach,  369 ;  R.  v.  Wis?, 
1  Leach,  378  (m).  In  order  that  the  provocation  may  have  the  effect  of  reducing 
the  offence  to  manslaughter,  it  must  appear  to  have  been  recent ;  for  if  there  has  been 
time  for  passion  to  subside,  and  for  reason  to  interpose,  the  homicide  will  be  murder. 
Foster,  296;  1  East,  P.  C.  252;  2  Lord  Raym.  1490;  K.  v.  Oueby,  2  Str.  706;  2 
Lord  Raym.  1485;  R.  v.  Hayward,  6  C.  &  P.  157;  25  E.  0.  L.  R.  As  evidence  of 
provocation  is  only  an  answer  to  that  presumption  of  malice  which  the  law  infers  in 
every  case  of  homicide,  if  there  be  proof  of  express  malice  at  the  time  of  the  act  com- 
mitted, the  additional  circumstance  of  provocation  will  not  extenuate  the  offence  to 
manslaughter.  In  such  a  case,  not  even  previous  blows  or  struggling  will  reduce  the 
offence  to  homicide.  1  Russ.  by  Grea.  515 ;  R.  v.  Mason,  Foster,  132 ;  1  Kast,  P.  C. 
239.  There  is  one  peculiar  case  of  provocation  which  the  law  recognizes  as  sufficient 
to  reduce  the  act  of  killing  to  manslaughter;  where  a  man  finds  another  in  the  act  of 
adultery  with  his  wife,  and  kills  him  in  the  first  transport  of  his  passion.  R.  v.  Man- 
ning, Sir  T.  Baym.  212;  *1  Russ.  by  Grea.  581.  But  if  the  husband  kill  [*640] 
the  adulterer  deliberately,  and  upon  revenge,  after  the  fact  and  sufficient  cooling  time, 
the  provocation  will  not  avail  in  alleviation  of  the  guilt.  1  East,  I\  C.  251 ;  R.  v. 
Kelley,  2  C.  &  K.  814 :  61  E.  C.  L.  R  ,  per  Rolfe,  B.(2) 

So  if  a  father  see  a  person  in  the«act  of  committing  an  unnatural  offence  with  his 
son,  and  instantly  kill  him,  it  seems  that  it  will  be  only  manslaughter,  and  that  of  the 
lowest  degree;  but,  if  he  only  hear  of  it,  and  go  in  search  of  the  person,  and  meeting 
him,  strike  him  with  a  stick,  and  afterwards  stab  him  with  a  knife,  and  kill  him,  in 
point  of  law  it  will  be  murder.  R.  v.  Fisher,  8  C.  &  P.  182  :  34  E.  C.  L.  R. 

In  the  above  case,  Parke,  J.,  said,  that  whether  the  blood  has  had  time  to  cool  ot 
not,  is  a  question  for  the  court,  and  not  for  the  jury;  but  it  is  for  the  jury  to  find 
what  length  of  time  elapsed  between  the  provocation  received  and  the  act  done. 

It  has  been  held  by  Rolfe,  B.,  that  a  blow  given  to  the  prisoner's  wife  would  afford 
the  same  justification  as  a  blow  given  to  the  prisoner  himself,  so  as  to  reduce  the 
killing  to  manslaughter.  R  v.  Rodgers,  MS.  York  Spr.  Ass.  1842. 

It  has  been  held  by  Park  and  Littledale,  JJ.,  that  R.  v.  Grindley,  1  Russ.  by 
Grea.  8,  in  which  Hoiroyd,  J.,  ruled,  that  though  voluntary  drunkenness  cannot 
excuse  for  the  commission  of  crime,  yet  where,  as  upon  a  charge  of  murder,  the  ques- 
tion is,  whether  an  act  is  premeditated  or  not,  or  done  only" from  sudden  heat  or  im- 
pulse, the  fact  of  the  party  being  intoxicated  was  a  circumstance  proper  to  be  taken 
into  consideration,  is  not  law.  R.  v.  Carroll,  7  C.  &  P.  145  :  32  E.  C.  L.  R.  Where 
the  prisoner  was  indicted  for  stabbing  with  a  fork  with  intent  to  murder,  and  it  ap- 
peared that  he  was  in  liquor,  Alderson,  B.,  said,  "  If  a  man  uses  a  stick,  you  would 
not  infer  a  malicious  intent  so  strongly  against  him,  if  drunk,  when  he  made  an  in- 
temperate use  of  it,  as  you  would  if  he  had  used  a  different  kind  of  weapon ;  but 
where  a  dangerous  weapon  is  used,  which,  if  used,  must  produce  grievous  bodily  harm, 
drunkenness  can  have  no  effect  on  the  consideration  of  the  malicious  intent  of  the 
party."  R.  v.  Meakin,  7  C.  &  P.  297.  In  R.  v.  Thomas,  Id.  817,  which  was  also- 
an  indictment  for  maliciously  stabbing,  Parke,  B.,  told  the  jury,  that  "drunkenness 

(1)  See;)OS«,  p.  683.  n.  1. 

(2)  If  one  man  finds  another  in  the  act  of  adultery  with  his  wife,  and  kills  him  on  the  spot,  the  crime 
will  be  manslaughter.  But  if  the  adulterer  is  not  slain  until  sufficient  time  has  elapsed  for  the  pas- 
sion to  cool,  the  slayer  is  guilty  of  murder.  The  State  v.  Samuel,  3  Jones's  Law,  74;  The  State  T- 
Neville,  6  Jones's  Law,  423. 
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may  be  taken  into  consideration  in  cases  where  what  the  law  deems  sufficient  provoca- 
tion has  been  given,  because  the  question  is,  in  such  oases,  whether  the  fatal  act  is 
to  be  attributed  to  the  passion  of  anger  excited  by  the  previous  provocation,  and  that 
passion  is  more  easily  excitable  in  a  person  when  in  a  state  of  intoxication  than  when 
he  is  sober.  So  where  the  question  is,  whether  words  have  been  uttered  with  a 
deliberate  purpose,  or  are  merely  low  and  idle  expressions,  the  drunkenness  of  the 
person  uttering  them  is  proper  to  be  considered.  But  if  there  is  really  a  previous 
determination  to  resent  a  slight  affront  in  a  barbarous  manner,  the  state  of  drunken- 
ness in  which  the  prisoner  was,  ought  not  to  be  regarded,  for  it  would  furnish  no  ex- 
cuse." 

Proof  in  cases  of  mutual  combat.']  Death  in  the  course  of  a  mutual  combat,  though 
in  some  cases  it  amounts  to  murder,  is  generally  found  to  constitute  manslaughter 
only,  there  being. most  frequently  an  absence  of  that  malice  requisite  to  a  conviction 
for  murder,  and  a  suiBcient  degree  of  provocation  to  show  such  absence. 

The  degree  of  provocation  is  not  altogether  of  the  same  nature  in  these  cases  as  in 
[*641]  those  mentioned  under  the  last  head,  for  where,  upon  *words  of  reproach, 
or  indeed  upon  any  other  sudden  provocation,  the  parties  come  to  blows,  and  a  combat 
ensues,  in  which  no  undue  advantage  is  taken  on  either  side,  and  one  of  the  parties 
is  killed,  it  is  manslaughter  only.  1  East,  P.  C.  241;  1  Hale,  P.  C.  456;  Foster, 
295.  But  if  one  of  the  parties  provides  himself  with  a  deadly  weapon  beforehand, 
which  he  uses  in  the  course  of  the  combat,  and  kills  his  adversary,  this  will  be 
murder,  though  it  would  be  only  manslaughter  if,  in  the  heat  of  the  combat,  he 
snatched  up  the  weapon,  or  had  it  in  his  hand  at  the  commencement  of  the  combat, 
but  without  an  intention  of  using  it.(l)  K.  v.  Anderson,  1  Buss,  by  Grea.  531; 
R.  V.  Kessal,  1  C.  &  P.  437  :  12  E.  C.  L.  B. ;  B.  v.  Snow,  1  East,  P.  C.  244-245; 
and  see  E.  v.  Murphy,  posi,  tit.  "  Murder." 

Not  only  may  death,  in  the  course  of  a  mutual  combat,  be  heightened  to  murder 
by  the  use  of  deadly  weapons,  but  by  the  manner  of  fighting,  as  in  "  an  up  and  down 
light."  R.  V.  Thorpe,  1  Lewin,  C.  C.  171.  To  reduce  the  homicide  to  manslaughter 
in  these  cases,  it  must  appear  that  no  undue  advantage  was  sought  or  gained  on 
either  side.  Foster,  295;  1  East,  P.  0.  242;  B.  v.  Whitely,  1  Lewin,  C.  C.  173. 
The  lapse  of  time  between  the  origin  and  the  quarrel  is  also  to  be  greatly  considered, 
AS  it  may  tend  to  prove  malice.  B.  v.  Lynch,  3  C.  &  P.  324  :  14  E.  C.  L.  B.  But 
it  is  not  in  every  case  where  there  has  been  an  old  grudge  that  malice  will  be  pre- 
.sumed.  Hawk.  P.  C.  b.  1,  c.  31,  s  30;   i  Hale,  P.  C.  452. 

If  two  parties  go  out  to  strike  one  another,  and  do  so,  it  is  an  assault  in  both,  and 
it  is  quite  immaterial  which  strikes  the  first  blow.  B.  v.  Lewis,  1  0.  &  K.  419  :  47 
E.  C.  L.  B.  All  struggles  in  anger,  whether  by  fighting,  wrestling,  or  in  any  other 
mode,  are  unlawful,  and  death  occasioned  by  them  is  manslaughter  at  the  least.  R. 
V.  Canniff,  9  C.  &  P.  539  :  38  E.  C.  L.  B. 

The  case  of  deliberate  duelling  is  an  exception  to  the  general  rule,  that  death  en- 
suing in  the  cour,se  of  a  mutual  combat  is  manslaughter  only.  Foster,  297.  The 
.authorities  upon  this  subject  will  be  found  under  the  head  Murder. 

Proof  in  cases  of  resistance  to  officers  of  justice,  drc]  The  cases  of  homicide 
•which  arise  in  the  instances  of  officers  of  justice,  or  others  having  authority  to  arrest, 
■where  resistance  is  made  to  them  in  the  execution  of  their  duty,  include  every  species 

(1)  The  People  v.  Tuki,  3  Wheeler's  C.  C.  242. 
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of  homicide.  If  the  ofiBcer  is  killed  in  the  lawful  execution  of  his  duty,  by  the  party 
resisting  him,  it  is  murder.  If  he  be  killed  when  acting  under  a  void  or  illegal 
authority,  or  out  of  his  jurisdiction,  it  is  manslaughter,  or  excusable  homicide, 
according  to  the  circumstances  of  the  case.  If  the  party  about  to  be  arrested  resist, 
and  be  killed,  or  he  attempt  to  make  his  escape,  and  the  officer  cannot  take  him 
without  killing  him,  it  will  be  manslaughter,  or  excusable  or  justifiable  homicide, 
according  to  circumstances  (I)  These  distinctions  will  be  noticed,  and  the  diiferent 
authorities  and  cases  collected  under  the  head  Murder  ;  and  it  will  only  therefore  be 
necessary  to  refer  under  the  present  head  to  the  cases  relating  to  manslaughter.  In 
what  instances  peace  officers  are  authorized  to  arrest  individuals,  and  where  they  have 
power  to  do  so  without  warrant,  and  in  what  cases  the  process  under  which  they  act 
is  regular  or  irregular,  and  what  is  the  consequence  of  such  irregularity,  is  fully 
stated  in  other  parts  of  this  work.  Vide  post,  title  "  Murder/'  and  supra,  title 
"  Apprehension." 

In  order  to  render  it  murder,  in  a  person  who  kills  an  officer  *attcmpting  [*642] 
to  arrest  him,  it  must  appear  that  he  had  notice  of  the  character  in  which  the  officer 
acted  ;  for  if  he  had  not,  the  offence  will  amount  to  man.slaughter  only.  Foster,  310. 
The  mode  in  which  a  constable  is  bound  to  notify  his  authority  will  be  stated  here- 
after, post,  title  "  Murder." 

Where  a  peace  officer,  who  attempts  to  arrest  another  without  having  sufficient 
authority,  is  resisted,  and  in  the  course  of  that  resistance  is  killed,  the  offence  only 
amounts  to  manslaughter ;  as  where  he  attempts  to  arrest  on  an  insufficient  charge 
of  felony.  R.  v.  Curvan,  1  Moo.  C.  C.  132,  post;  R.  v.  Thomson,  Id.  80.  So  if  a 
peace  officer  attempts  to  execute  process  out  of  his  own  jurisdiction,  and  is  killed 
under  the  like  circumstances.  1  Hale,  P.  C.  558  ;  1  East,  P.  C.  314;  R.  v.  Mead, 
2  Stark.  N.  P.  C.  205 :  3  E.  C  L.  R.;  post.  So  where  a  peace  officer  unlawfully 
attempts  to  break  open  the  outer  door  or  window  of  a  house  (and  as  to  his  authority 
herein,  see  post,  title  "  Murder"),  and  he  is  resisted  and  killed  in  the  course  of  that 
resistance,  it  is  manslaughter.  1  Hale,  P.  C.  458. 

With  regard  to  the  cases  of  peace  officers  killing  others  in  the  supposed  execution 
of  their  duty,  it  is  to  be  observed  that  where  they  act  without  proper  authority,  and 
the  party  refuses  to  submit,  and  death  ensues,  it  will  be  murder  or  manslaughter, 
according  to  the  circumstances  of  the  case.  1  Hale,  P.  C.  481 ;  Foster,  271.  So 
where  an  officer  uses  a  greater  degree  of  violence  than  is  necessary  to  overcome  the 
resistance  of  the  party,  and  death  ensues,  it  will  be  manslaughter  in  the  officer.  1 
East,  P.  C.  297.  So  where  an  officer  kills  a  party  attempting  to  make  an  escape, 
when  arrested  on  a  charge  of  misdemeanor.  R.  v.  Foster,  1  Lewin,  C.  C.  187,  post, 
title,  "  Murder." 

A  special  constable,  duly  appointed  under  the  1  &  2  Wm.  4,  e.  41,  remains  a 
constable  until  his  services  are  either  determined  or^uspended  under  sec.  9.  Upon 
an  indictment  for  the  murder  of  J.  Nutt,  it' appeared  that  Nutt  was  appointed,  on  the 
9th  of  February,  1832,  by  two  justices,  in  writing,  and  under  their  hands,  "  to  act 
as  a  special  constable  for  the  parish  of  St.  George,  until  he  received  notice  that  his 
service  is  suspended  or  determined."  Nutt  was  killed  in  conveying  a  prisoner  to  the 
station  house,  on  the  16th  of  August,  1840.  It  was  objected  that  Nutt  did  not  con- 
tinue a  special  constable  till  that  time ;  but  it  was  held  that  the  appointment  was 
indefinite  in  point  of  time,  and  remaifled  valid  and  in  force  till  either  suspended  or 
determined  under  sec.  9 ;  and  as  Nutt's  appointment  was  not  shown  to  have  deter- 


(1)  Roberts  v.  The  State,  13  Missouri,  382. 
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mined,  he  continued  to  be  a  special  constable  under  the  act  on  the  16th  of  August, 
1840,  and  had  then,  under  sec.  8,  all  the  ordinary  powers  of  a  common  constable. 
Per  Coleridge,  J.,  R.  v.  Porter,  9  C.  &  P.  778  :  38  E.  C.  L.  R. 

With  regard  to  private  persons  attempting  to  make  an  arrest,  the  rule  is  the  same 
as  in  the  case  of  peace  officers.  Where  a  private  person  is  justified  in  making  an 
arrest  (as  to"  which  see  mpra,  p.  240),  and  he  is  resisted  and  is  killed,  it  will  be  mur- 
der. But  if  a  private  person,  without  lawful  authority,  attempt  to  arrest,  and  be 
killed  by  the  party  whom  he  attempts  to  arrest,  it  will  only  be  manslaughter  in  the 
latter.      Vide  the  cases  cited  post,  title  "  Murder." 

Proof  in  cases  of  killing  in  the  performance  of  an  unlawful  or  negligent  act.'] 
If  in  doing  an  unlawful  act  death  ensue,  in  conseqnence  of  the  negligence  of  the 
party,  but  without  any  intent  to  do  bodily  harm,  it  is  manslaughter  at  the  least.(l) 
Foster,  261. 

[*643]  *Thus,  if  a  person  in  sport  throw  stones  down  a  coal-pit,  whereby  a  man  is 
killed,  this  is  manslaughter,  though  the  party  was  only  a  trespasser.  R.  v.  Fenton,  1 
Lewin,  G.  C.  179.  So  where  a  lad,  as  a  frolic,  without  any  intention  to  do  any  harm 
to  any  one,  took  the  trapstick  out  of  the  front  part  of  a  cart,  in  consequence  of  which 
it  was  upset,  and  the  carman,  who  was  in  it  putting  in  a  sack  of  potatoes,  was  pitched 
backward  on  the  stones  and  killed,  Gurney,  B.,  and  Williams,  J.,  held  that  the  lad 
was  guilty  of  manslaughter.  R.  v.  Sullivan,  7  C.  &  P.  641  :  32  E.  C  L.  R.  So  if 
an  improper  quantity  of  spirituous  liquors  be  given  to  a  child,  heedlessly,  and  for 
brutal  sport,  and  death  ensues,  it  will  be  manslaughter.  R.  v.  Martin,  3  C.  &  P.  211 : 
14  E.  C  L.  R.  The  prisoners  were  indicted  for  murder.  The  deceased,  being  in 
liquor,  had  gone  at  night  into  a  glasshouse,  and  laid  himself  down  upon  a  chest. 
While  there  asleep  the  prisoners  covered  and  surrounded  him  with  straw,  and  threw 
a  shovel  of  hot  cinders  upon  his  belly,  the  consequence  of  which  was,  that  the  straw 
ignited  and  he  was  burned  to  death.  There  was  no  evidence  of  express  malice  on 
the  part  of  the  prisoners.  Patteson,  J.,  told  the  jury  that  if  they  believed  the  pris- 
oners really  intended  to  do  any  serious  injury  to  the  deceased,  although  not  to  kill 
him,  it  was  murder;  but  if  they  believed  their  intention  to  have  been  only  to  frighten 
him,  in  sport,  it  was  manslaughter.  The  prisoners  were  convicted  of  the  latter  offence. 
R.  V.  Errington,  2  Lew.  C.  C.  217.  Where  a  mother,  being  angry  with  one  of  her 
children,  took  up  a  small  piece  of  iron,  used  as  a  poker,  and  on  his  running  to  the 
door  of  the  room  which  was  open,  threw  it  after  him,  and  hit  another  child  who  hap- 
pened to  be  entering  the  room  at  the  moment,  in  consequence  of  which  the  latter 
died,  Parke,  J.,  held  this  to  be  manslaughter,  although  it  appeared  that  the  mother 
had  no  intention  of  hitting  her  child  with  whom  she  was  angry,  but  only  intended 
to  frighten  him.  The  learned  judge  said,  "  If  a  blow  is  aimed  at  an  individual  un- 
lawfully— and  this  was  undoubtedly  unlawful,  as  an  improper  mode  of  correction — 
and  strikes  another  and  kills  him,  it  is  manslaughter;  and  there  is  no  doubt  if  the 
child  at  whom  the  blow  was  aimed  had  been  struck  and  died,  it  would  have  been 
manslaughter,  and  so  it  is  under  the  present  circumstances."  R  v.  Conner,  7  C.  & 
P.  438  :  32  E.  C.  L.  R.  The  prisoner  was  indicted  for  manslaughter.  The  deceased 
had  entered  the  prisoner's  house  in  his  absence,  and  on  his  return  was  desired  to 
■withdraw,  but  refused  to  go.  Upon  this,  words  arose,  and  the  prisoner  becoming  ex- 
cited, proceeded  to  use  force,  and,  by  a  kick  which  he  gave  to  the  deceased,  caused 
an  injury  which  produced  his  death.    Alderson,  B.,  said,  "  A  kick  is  not  a  justifiable 


(1)  Holly  V.  The  State,  10  Humphreys,  141. 
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mode  of  turning  a  man  ont  of  your  house,  though  he  be  a  trespasser.  If  the  deceased 
would  not  have  died  but  for  the  injury  he  received,  the  prisoner  having  unlawfully 
caused  that  injury,  he  is  guilty  of  manslaughter."  R.  v.  Wild,  2  Lew.  C.  C.  214. 
A  man  was  in  possession,  under  the  sheriff.  One  of  the  prisoners,  of  whose  goods 
he  was  in  possession,  assisted  by  the  other  prisoner,  plied  the  man  with  liquor,  them- 
selves drinking  freely  also.  When  he  was  very  drunk,  they  put  him  into  a  cabriolet, 
and  caused  him  to  be  driven  about  the  streets;  about  two  hours  after  he  had  been 
put  into  the  cabriolet  he  was  found  dead.  Lord  Denman,  C.  J.,  told  the  jury,  that 
if  the  prisoner,  when  the  deceased  was  drunk,  drove  him  about  in  his  cabriolet,  in 
order  to  keep  hiai  out  of  possession,  and  by  so  doing  accelerated  his  death,  it  would 
be  manslaughter.  R.  v.  Packard,  Carr.  &  M.  246  :  41  E.  C.  L.  R. 

The  prisoner  having  the  right  to  the  posses.sion  of  a  gun  which  was  *in  the  [*644] 
hands  of  the  deceased,  and  which  he  knew  to  be  loaded,  attempted  to  take  it  away 
by  force.  In  the  struggle  which  ensued  the  gun  went  off  accidentally  and  caused 
the  death  of  the  deceased.  Lord  Campbell  directed  the  jury  that,  though  the  pris- 
oner had  a  right  to  the  possession  of  the  gun,  to  take  it  away  by  force  was  unlawful ; 
and  that,  as  the  evidence  showed  that  the  discharge  of  the  gun,  though  accidental, 
was  the  result  of  this  unlawful  act,  it  was  their  duty  to  find  the  prisoner  guilty  of 
manslaughter.  R.  v.  Archer,  1  P.  &  P.  351. 

But  the  death  must  be  the  direct  and  not  the  indirect  consequence  of  the  unlawful 
act.  Thus,  where  the  prisoner  was  a  maker  of  fireworks,  and  he  made  and  kept  them 
in  a  manner  contrary  to  the  provisions  of  the  9  &  10  Wm.  3,  c.  7,  s.  1,  at  his  own 
house.  During  his  absence,  by  the  negligence  of  one  of  his  servants,  the  fireworks 
became  ignited,  by  which  a  neighboring  house  was  set  fire  to,  and  a  person  therein 
burnt  to  death.  It  was  held,  that  the  prisoner  was  not  indictable  for  manslaughter, 
as  the  death  was  caused  by  the  negligence  of  the  servant.  R.  v.  Bennett,  1  Bell,  C. 
C.  1 ;  S.  C.  28  L.  J.  M.  C.  27.  See,  as  to  the  negligent  omission  of  a  duty,  R.  v. 
Hughes,  1  Dears.  &  P.  C.  C.  188;  26  L.  J.  M.  C.  138. 

Another  large  class  of  cases  of  manslaughter  consists  of  those  in  which  death  takes 
place  in  the  course  of  prize-fights.  1  Bast,  P.  0.  270  ;  R.  v.  Murphy,  6  C.  &  P.  103 : 
25  B.  C.  L.  R. ;  R.  V.  Hargrave,  5  C.  &  P.  170  :  24  B.  C.  L.  R. 

Death  ensuing  in  the  performance  of  an  act  otherwise  lawful,  may  amount  to  man- 
slaughter, by  the  negligence  of  the  party  performing  the  act,  as  in  the  instance  of 
workmen  throwing  down  stones  from  the  top  of  a  house,  where  they  were  working, 
where  there  is  a  small  probability  of  persons  passing  by.  1  Bast,  P.  C.  262  ;  Poster, 
262. 

The  most  common  cases  of  this  class  are  those  where  the  death  has  been  occasioned 
by  negligent  driving.  1  East,  P.  C.  263 ;  R.  v.  Walker,  1  C.  &  P.  320 :  12  B  C.  L. 
R. ;  R.  V.  Knight,  1  Lewin,  C.  C.  168 ;  R.  v.  Grout,  6  C.  &  P.  629  :  25  E.  C.  L.  R. 
And  it  is  no  ground  of  defence  that  the  death  was  partly  caused  by  the  negligence 
of  the  deceased  himself  Per  Pollock,  G.  B.,  in  R.  v.  Swindall,  2  0.  &  K.  230 :  61 
E.  C.  L.  R. 

Where  a  person,  practising  medicine  or  surgery,  whether  licensed  or  unlicensed,  is 
guilty  of  gross  negligence,  or  criminal  inattention,  in  the  course  of  his  employment, 
and  in  consequence  of  such  negligence  or  inattention  death  ensmes,  it  is  manslaugh- 
ter.(l)  1  Hale,  P.  C.  429;  4  Bl.  Com.  c.  14;  R.  v.  Van  Butchell,  3  C.  &  P.  632  : 
14  E.  C.  L.  R.;  R.  v.  Williamson,  3  C.  &  P.  635;  R.  v.  Long,  4  C.  &  P.  398  :  19 
E.  C.  L.  B. ;  R.  v.  Senior,  1  Moo.  C.  C.  346 ;  R.  v.  Simpson,  4  C.  &  P.  407  (n) ; 


(1)   Ann  T.  The  State,  11  Humphreys,  159. 
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1  Lewin,  C.  C.  172;  R.  v.  Spiller,  5  C.  &  P.  333 :  24  E.  C.  L.  R. ;  R.  v.  Ferguson, 
1  Lewin,  C.  C.  181 ;  R.  v.  Spilling,  2  Moo.  &  R.  107 ;  R.  v.  Ellis,  2  C.  &  K.  470 : 
61  E.  C.  L.  R.;  R.  V.  Whitehead,  2  C.  &  K.  368;  all  stated  post,  tit.  "Murder." 

So  a  person  may,  by  a  neglect  of  duty,  render  himself  liable  to  be  convicted  of 
manslaughter,  as  where  an  engineer,  employed  to  manage  a  steam-engine,  used  to 
draw  up  miners  from  a  coal-pit,  left  the  engine  in  charge  of  a  boy,  whom  he  knew 
was  incapable  of  managing  it,  and  death  ensued  in  consequence  to  one  of  the  miners, 
the  engineer  was  held,  by  Campbell,  C.  J.,  to  be  guilty  of  manslaughter.  R.  v.  Lowe, 
3  C.  &  K.  123 ;  see  also  R.  v.  Haines,  2  C.  &  K.  368  :  61  E.  C.  L.  R. ;  and  R.  v. 
Barrett,  2  C.  &  K.  343.(1) 

[*645]  Trustees,  appointed  under  a  local  act  for  the  purpose  of  repairing  *roads 
in  a  district,  with  power  to  contract  for  executing  such  repair,  are  not  chargeable 
with  manslaughter,  if  a  person,  using  one  of  such  roads,  is  accidentally  killed  in  con- 
sequence of  the  road  being  out  of  repair  through  neglect  of  the  trustees  to  contract 
for  repairing  it.  R.  v.  Pollock,  17  Q.  B.  .34  :  71  E.  C.  L.  R. 

In  R.  V.  Watery  1  Den.  C.  C.  R.  356;  S.  C.  18  L.  J.  M.  C.  53,  the  prisoner  was 
held  to  be  properly  convicted  of  the  manslaughter  of  her  infant  female  child,  being 
of  such  tender  age  and  feebleness  as  to  be  incompetent  to  take  charge  of  herself,  upon 
an  indictment  which  stated  the  death  to  have  been  caused  by  exposure,  whereby  the 
child  became  mortally  chilled,  frozen,  and  benumbed.  And  see  ante,  tit.  "  lUtreating 
Apprentices,"  &c.,  p.  556,  and  post,  tit.  "  Murder." 


[*646]  *MANUPACTtrKES. 

Destroying  goods  in  process  of  manufacture.'\  By  the  24  &  25  Vict.  c.  98,  s.  14, 
"  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage,  with 
intent  to  destroy  or  to  render  useless,  any  goods  or  article  of  silk,  woollen,  linen,  cot- 
ton, hair,  mohair,  or  alpaca,  or  of  any  one  or  more  of  those  materials  mixed  with 
each  other  or  mixed  with  any  other  material,  or  any  framework-knitted  piece,  stock- 
ing, hose,  or  lace,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the 
rack  or  tenders,  or  in  any  stage,  process,  or  progress  of  manufacture,  or  shall  unlaw- 
fully and  maliciously  cut,  break,  or  destroy,  or  damage,  with  intent  to  destroy  or  to 
render  useless,  any  warp  or  shute  of  silk,  woollen,  linen,  cotton,  hair,  mohair,  or  al- 
paca, or  of  any  one  or  more  of  those  materials,  mixed  with  each  other,  or  mixed  with 
any  other  material,  .shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Stealing  goods  in  process  of  manufacture.]  By  the  24  &  25  Vict.  o.  96,  s.  62, 
"Whosoever  shall  steal  to  the  value  of  ten  shillings  any  woollen,  linen,  hempen,  or 
cotton  yarn,  or  any  goods  or  articles  of  silk,  woollen,  linen,  cotton,  alpaca,  or  mohair, 
or  of  any  one  or  more  of  those  materials  mixed  with  each  other,  or  mixed  with  any 
other  material,  whilst  laid,  placed,  or  exposed,  during  any  stage,  process,  or  progress 

(1)  Under  the  act  of  CoDgress  of  July,  18.38,  every  person  who  assumes  to  perform  the  duties  of 
any  important  officer  on  board  a  steamboat,  is  guilty  of  manslaughter,  if  loss  of  life  occurs  through 
his  ignorance  or  negligence  in  respect  of  his  duties.    United  States  v.  Taylor,  5  McLean,  242. 
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of  manufacture,  in  any  building,  field,  or  other  place,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement." 

Where,  on  an  indictment  under  the  (repealed)  statute  18  Geo.  4,  c.  27,  for  steal- 
ing yarn  from  a  bleaching  ground,  it  appeared  that  the  yarn  at  the  time  it  was  stolen 
was  in  heaps,  for  the  purpose  of  being  carried  into  the  house,  and  was  not  spread  out 
for  bleaching,  Thompson,  B.,  held  that  the  case  was  not  within  the  statute.  R.  v. 
Hugill,  2  Russ.  by  Grea.  225.  So  where  the  indictment  was  for  stealing  calico, 
placed  to  be  printed  and  dried  in  a  certain  building,  it  was  held,  that  in  order  to  sup- 
port the  capital  charge,  it  was  necessary  to  prove  that  the  building  from  which  the 
calico  was  stolen  was  used  either  for  drying  or  printing  calico.  R.  v.  Dixon,  R.  &  R. 
53.  But  it  is  to  be  observed,  that  the  statute  under  which  this  case  was  decided  men- 
tioned particularly  a  building,  &c.,  made  use  of  by  any  calico  printer,  &c.,  for  print- 
ing, whitening,  booking,  bleaching,  or  dyeing.  It  has  been  decided  that  goods  re- 
main in  a  "  stage,  process,  or  progress  of  manufacture,"  within  the  meaning  of  the 
former  statute,  the  7  &  8  Geo.  4,  c.  30,  s.  3,  though  the  texture  be  complete,  if  they 
are  not  yet  brought  into  a  condition  for  sale.  R.  v.  Woodhead,  1  Moo.  &  R.  549.    ' 


*MINES.  [*647] 

Settinff  fire  to  a  coal  mineJ]     See  24  &  25  Vict.  c.  97,  ss.  26,  27,  supra,  p.  262. 

Conveying  water  into  a  mine,  obstructing  the  shaft,  <fcc.J  By  the  24  &  25  Vict.  c. 
97,  s.  28,  "  Whosoever  shall  unlawfully  and  maliciously  cause  any  water  to  be  con- 
veyed or  run  into  any  mine,  or  into  any  subterraneous  passage  communicating  there- 
with, with  intent  thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the 
working  thereof,  or  shall  with  the  like  intent  unlawfully  and  maliciously  pull  down, 
fill  up,  or  obstruct,  or  damage  with  intent  to  destroy,  obstruct,  or  render  useless,  any 
airway,  waterway,  drain,  pit,  level,  or  shaft  of  or  belonging  to  any  mine,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping :  provided  that  this  provis- 
ion shall  not  extend  to  any  damage  committed  underground  by  any  owner  of  any  ad- 
joining mine  in  working  the  same,  or  by  any  person  duly  employed  in  such  working." 

Damaging  steam-engines,  staitlis,  wagon-ways,  &c.,  for  working  mines.'\  By  s. 
29,  "Whosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or  damage 
with  intent  to  destroy  or  render  useless,  any  steam-engine  or  other  engine  for  sink- 
ing, draining,  ventilating,  or  working,  or  for  in  anywise  assisting  in  sinking,  drain- 
ing, ventilating,  or  working  any  mine,  or  any  appliance  or  apparatus  in  connection 
with  any  such  steam  or  other  engine,  or  any  staith,  building,  or  erection  used  in  con- 
ducting the  business  of  any  mine,  or  any  bridge,  wagon-way,  or  trunk  for  conveying 
minerals  from  any  mine,  whether  such  engine,  staith,  building,  erection,  bridge, 
wagon-way,  or  trunk  be  completed  or  in  an  unfinished  state,  or  shall  unlawfully  and 
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maliciously  stop,  obstruct,  or  hinder  the  working  of  any  such  steam  or  other  engine, 
or  of  any  such  appliance  or  apparatus  as  aforesaid,  with  intent  thereby  to  destroy  or 
damage  any  mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof,  or  shall  un- 
lawfully and  maliciously,  wholly  or  partially  cut  through,  sever,  break,  or  unfasten, 
or  damage  with  intent  to  destroy  or  render  useless,  any  rope,  chain,  or  tackle,  of 
whatsoever  material  the  same  shall  be  made,  used  in  any  mine,  or  in  or  upon  any  in- 
clined plane,  railway  or  other  way,  or  other  work  whatsoever,  in  anywise  belonging  or 
appertaining  to  or  connected  with  or  employed  in  any  mine  or  the  working  or  business 
thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  terra  not  ex- 
[*648]  ceeding  two  years,  with  or  without  hai-d  *labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 
As  to  riotously  damaging  machinery  used  in  mines,  see  24  &  25  Vict.  c.  97,  ss.  11, 
12;  infra,  tit.  "Riot." 

Larceny  from  mines-l  By  the  24  &  25  Vict.  c.  96,  s.  3S,  "  Whosoever  shall  steal, 
or  sever  with  intent  to  steal,  the  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese, 
or  mundick,  or  any  wad,  black  cawke,  or  blacklead,  or  any  coal  or  eannel  coal,  from 
any  mine,  bed,  or  vein  thereof  respectively,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement. 

Miners  removing  ore  with  in/ent  to  defraud.']  By  s.  89,  "  Whosoever,  being  em- 
ployed in  or  about  any  mine,  shall  take,  remove,  or  conceal  any  ore  of  any  metal,  or 
any  lapis  calaminaris,  manganese,  mundick,  or  other  mineral  found  or  being  in  such 
mine,  with  intent  to  defraud  any  proprietor  of  or  any  adventurer  in  such  mine,  or  any 
workman  or  miner  employed  therein,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement." 

Venue.]     See,  as  to  offences  under  the  24  &  25  Vict.  c.  96,  supra,  p.  564. 

Malice  against  owner  of  property  injured  unnecessary.]  See  24  &  25  Vict.  c.  97, 
s.  58,  supra,  p.  264. 

Persons  in  possession  of  property  injured  liable  to  be  convicted..]  See  24  &  25 
Vict.  c.  97,  s.  59,  supra,  p.  264. 

Form  of  indictment  for  injury.]  See  24  &  25  Vict.  c.  97,  s.  60,  supra,  p.  264. 
In  an  indictment  under  this  section  the  mine  may  be  laid  as  the  property  of  the 
person  in  possession  and  working  it,  though  only  an  agent  for  others.  R.  v.  Jones, 
2  Moo.  C.  C.  293. 

Proof  of  injury  to  mine.]  Where  A.  and  B.  were  the  owners  of  adjoining  col- 
lieries, and  A.,  asserting  that  a  certain  airway  belonged  to  him,  directed  his  workmen 
to  stop  it  up,  and  they,  acting  bona  fide,  and  believing  that  A.  had  a  right  to  "■ive 
such  an  order,  did  so;  Lord  Abinger,'C.  B.,  held,  they  were  not  guilty  of  felony 
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under  the  above  section.  R.  v.  James,  8  C.  &  P.  131 :  34  E.  C.  L.  R.  But  if  such 
workmen  knew  that  the  stopping  up  of  the  airway  was  a  malicious  act  of  their  master, 
such  workmen  would  be  guilty  of  felony.  Ibid. 


*MTJEDEE. 

Pnnishment,  ....... 

Sentence  for  murder,    .  .  .         . 

Body  lo  be  buried  in  prison, 

Conspiring  or  soliciting  to  commit  murder,  . 

Form  of  indictment,     .  ... 

Petit  treason  abolished, 

Venue  in  cases  of  murder,  &c.,  committed  abroad. 
Child  murder,       ...... 

Punishment  of  accessory  after  the  fact  to  murder. 
Proof  of  a  murder  having  been  committed,  . 

of  the  murder — party  killed, 

that  the  prisoner  was  the  party  killing, 
Proof  of  the  means  of  killing,         .         .         .         ■ 
Proof  of  malice — in  general,  .... 

Death  ensuing  in  the  performance  of  an  unlawful  or  wanton  act, 

Neglect  or  ill  treatment  of  infants,  ifcc. 

Death  caused  by  negligence. 

Provocation  in  general,       .... 
By  words  or  gestures  only, 
By  assault,       .  ... 

"Where  an  instrument  is  used,  . 
Must  be  recent,        .... 
Express  malice,        .... 
Proof  of  malice — cases  of  mutual  combat. 

Duelling,    ....... 

Peace  officers  and  private  persons  killed  or  killing  others  in  apprehending  them 
Peace  officer  killed  or  killing  others  in  apprehending  them. 

When  the  peace  officer  is  protected,  . 

Regularity  of  process,         .         .         .        ^         . 

Notice  of  their  authority,  ..... 

Mode  of  executing  their  duty,    . 

Mode  (where  an  officer  has  been  killed)  in  which  that  killing  has  been  effected. 
Impressment  of  seamen,        ... 
Killing  in  defence  of  person  or  property, 
Proof  in  cases  of  felo  de  se,    .         .         . 

Accessories,         ...... 
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649 
649 
660 
660 
650 
650 
650 
650 
660 
651 
652 
664 
658 
66.3 
664 


670 
6T9 
680 
681 
68.3 
685 
690 
691 
695 
696 
697 
697 
698 
702 
703 
707 
709 
711 
718 
719 


Punishment.']  By  the  24  &  25  Vict.  c.  100,  s.  1,  "  Whosoever  shall  be  convicted 
of  murder,  shall  suffer  death  as  a  felon." 

Sentence  for  murder.]  By  s.  2,  "Upon  every  conviction  for  murder  the  court 
shall  pronounce  sentence  of  death,  and  the  same  may  be  carried  into  execution;  all 
other  proceedings  upon  such  sentence  and  in  respect  thereof  may  be  had  and  taken, 
in  the  same  manner  in  all  respects  as  sentence  of  death  might  have  been  pronounced 
*and  carried  into  execution,  and  all  other  proceedings  thereupon  and  in  re-  [*650] 
spect  thereof  might  have  been  had  and  taken,  before  the  passing  of  this  act,  upon  a 
conviction  for  any  other  felony  for  which  the  prisoner  might  have  been  sentenced  to 
suffer  death  as  a  felon." 


Bodj/  to  be  huHed  in  prison.]  By  s.  3,  "  The  body  of  every  person  executed  for 
murdershall  be  buried  within  the  precincts  of  the  prison  in  which  he  shall  have  been 
last  confined  after  conviction,  and  the  sentence  of  the  court  shall  so  direct." 
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Conspiring  or  soliciting  to  commit  murder.]  See  24  &  25  Vict.  c.  100,  s.  4, 
supra,  p.  391. 

Form  of  indictment.']  By  the  24  &  25  Vict.  c.  100,  s.  6,  "  In  any  indictment 
for  murder  or  manslaughter,  or  for  being  an  accessory  to  any  murder  or  manslaughter, 
it  shall  not  be  necessary  to  set  forth  the  manner  in  which  or  the  means  by  which  the 
death  of  the  deceased  was  caused,  but  it  shall  be  sufficient  in  any  indictment  for 
murder  to  charge  that  the  defendant  did  feloniously,  wilfully,  and  of  his  malice  afore- 
thought kill  and  murder  the  deceased ;  and  it  shall  be  sufficient  in  any  indictment 
for  manslaughter  to  charge,  that  the  defendant  did  feloniously  kill  and  slay  the  de- 
ceased; and  it  shall  be  sufficient  in  any  indictment  against  an  accessory  to  any  mur- 
der or  manslaughter  to  charge  the  principal  with  the  murder  or  manslaughter  (as  the 
case  may  be)  in  the  manner  hereinbefore  specified,  and  then  to  charge  the  defendant 
as  an  accessory  in  the  manner  heretofore  used  and  accustomed." 

Petit  treason  abolished.]  By  s.  8,  "  Every  offence  which  before  the  commence- 
ment of  the  act  of  the  ninth  year  of  King  George  the  Fourth,  chapter  thirty-one, 
would  have  amounted  to  petit  treason,  shall  be  deemed  to  be  murder  only,  and  no 
greater  offence;  and  all  persons  guilty  in  respect  thereof,  whether  as  principals  or  as 
accessories  shall  be  dealt  with,  indicted,  tried,  and  punished  as  principals  and  acces- 
sories in  murder." 

Venue  in  cases  of  Tnurder  committed  abroad.]  See  24  &  25  Vict.  c.  100,  s.  9, 
supra,  p.  236. 

Child  murder.]  By  s.  60,  "  If  any  person  tried  for  the  murder  of  any  child  shall 
be  acquitted  thereof,  it  shall  be  lawful  for  the  jury,  by  whose  verdict  such  person  shall 
be  acquitted,  to  find,  in  case  it  shall  so  appear  in  evidence,  that  the  child  had  recently 
been  born,  and  that  such  person  did  by  some  secret  disposition  of  the  dead  body  of 
such  child,  endeavor  to  conceal  the  birth  thereof,  and  thereupon  the  court  may  pass 
such  sentence  as  if  such  person  had  been  convicted  upon  an  indictment  for  conceal- 
ment of  the  birth."     See  p.  360. 

Punishment  of  accessor j/  after  the  fact  to  murder.]  By  s.  67,  "  Every  accessory 
after  the  fact  to  murder  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

[*651]  *  Proof  of  a  murder  having  been  committed.]  The  corpus  delicti,  that  a 
murder  had  been  committed  by  some  one,  is  essentially  necessary  to  be  proved;  and 
Lord  Hale  advises  that  in  no  case  should  a  prisoner  be  convicted,  where  the  dead 
body  has  not  been  found — where  the  fact  of  murder  depends  upon  the  fact  of  disap- 
pearance:  ante,  p.  15.(1) 

A  girl  was  indicted  for  the  murder  of  her  child,  aged  sixteen  days.  She  was  pro- 
ceeding from  Bristol  to  Llandogo,  and  she  was  seen  near  Tintern  with  a  child  in  her 
arms,  at  six  o'clock  in  the  evening;  she  arrived  at  Llandogo,  between  eight  and  nine 


(1)  Tyner  v.  The  State,  5  Humphreys,  .S83. 

It  is  not  essential  to  a  conviction  for  murder  that  the  body  of  the  deceased  be  found.  Stocking  v 
The  State,  7  Indiana,  .326  ;  The  People  v.  Ruloff,  .3  Parker,. C.  R.  401  ;  RulofF  v.  The  Peonle  i  Smith 
179 ;  The  State  v.  William,  7  Jones's  Law,  446.  "    '  ' 
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without  the  child.  The  body  of  a  child  was  afterwards  found  in  the  Wye,  near  Tin- 
tern,  which  appeared  not  to  be  the  child  of  the  prisoner.  Lord  Abinger,  C.  B.,  held 
that  the  prisoner  must  be  acquitted,  and  that  she  could  not  by  law  either  be  called 
upon  to  account  for  her  child,  or  to  say  where  it  was,  unless  there  was  evidence  to 
show  that  her  child  was  actually  dead.  E.  v.  Hopkins,  8  C.  &  P.  591 :  34  E.  C. 
L  R. 

Where  the  death  has  been  occasioned  in  secrecy,  says  Mr.  Starkie,  a  very  important 
preliminary  question  arises  whether  it  has  not  resulted  from  accident,  or  from  the  act 
of  the  party  himself.  It  sometimes  happens  that  a  person,  determined  on  self-destruc- 
tion, resorts  to  expedients  to  conceal  his  guilt,  in  order  to  save  his  memory  from  dis- 
honor, and  his  property  from  forfeiture.  Instances  also  have  occurred  where,  in 
doubtful  cases,  the  surviving  relations  have  used  great  exertions  to  rescue  the  char- 
acter of  the  deceased  from  ignominy  by  substantiating  a  charge  of  murder.  (R.  v. 
Cowper,  5  St.  Tr.)  On  the  other  hand,  in  frequent  instances  attempts  have  been 
made  by  those  who  have  really  been  guilty  of  murder,  to  perpetrate  it  in  such  a  man- 
ner as  to  induce  a  belief  that  the  party  was/e/o  de  se.  Where  the  circumstances  are 
natural  and  real,  and  have  not  been  counterfeited  with  a  view  to  evidence,  they  must 
necessarily  correspond  and  agree  with  each  other,  for  they  did  really  so  coexist;  and 
therefore  if  any  one  circumstance,  which  is  essential  to  the  case  attempted  to  be 
established,  be  wholly  inconsistent  and  irreconcilable  with  such  other  circumstances 
as  are  known  or  admitted  to  be  true,  a  plain  and  certain  inference  results  that  fraud 
and  artifice  have  been  resorted  to,  and  that  the  hypothesis  to  which  such  a  circum- 
stance is  essential  cannot  be  true.  2  Stark.  Ev.  521,  2d  ed. 

The  question,  observes  Mr.  Starkie,  whether  a  person  has  died  a  natural,  death,  as 
from  apoplexy,  or  a  violent  one,  as  from  strangulation,  whether  the  death  of  a  person 
found  immersed  in  water,  has  been  occasioned  by  drowning,  or  by  force  and  violence 
previous  to  the  immersion  (see  R.  v.  Cowper,  5  St.  Tr.),  whether  the  drowning  was 
voluntary,  or  the  result  of  force,  whether  the  wounds  inflicted  on  the  body  were 
inflicted  before  or  after  death,  are  questions  to  be  decided  by  medical  skill.  It  is 
scarcely  necessary  to  remark,  that  where  a  reasonable  doubt  arises  whether  the  death 
resulted,  on  the  one  hand,  from  natural  or  accidental  causes,  or,  on  the  other,  from 
the  deliberate  and  wicked  act  of  the  prisoner,  it  would  be  unsafe  to  convict  him,  not- 
withstanding strong,  but  merely  circumstantial,  evidence  against  him.  Even  medical 
skill  is  not,  in  many  instances,  and  without  reference  to  the  particular  circumstances 
of  the  case,  decisive  as  to  the  cause  of  the  death ;  and  persons  of  science  must,  in 
order  to  form  their  own  conclusion  *and  opinion,  rely  partly  on  external  cir-  [*652] 
cumstances.  It  is,  therefore,  in  all  cases  expedient  that  all  the  accompanying  facts 
should  be  observed  and  noted  with  the  greatest  accuracy :  such  as  the  position  of  the 
body,  the  state  of  the  dress,  marks  of  blood,  or  other  indications  of  violence ;  and  in 
cases  of  strangulation,  the  situation  of  the  rope,  the  position  of  the  knot ;  and  also  the 
situation  of  any  instrument  of  violence,  or  of  any  object,  by  which,  considering  the 
position  and  state  of  the  body,  and  other  circumstances,  it  is  possible  that  the  death 
may  have  been  accidentally  occasioned. (1)  2  Stark.  Ev.  521,  2d  ed. 

(1)  When  death  is  caused  by  a  wound  received,  the  person  who  inflicts  is  responsible  for  its  conse- 
quences, though  the  deceased  might  have  recovered  by  the  exercise  of  niore  care  and  prudence. 
McCallister  v.  The  Stafe,  17  Alabama,  434. 

When  a  surgical  operation  is  performed  in  a  proper  manner,  and  under  circumstances  which  render 
it  necessary  in  the  opinion  of  competent  surgeons,  upon  one  who  has  received  a  wound  apparently 
mortal,  and  such  operation  is  ineffectual  to  aiford  relief  and  save  the  life  of  the  patient,  or  is  itself 
the  immediate  cause  of  death,  the  party  inflicting  the  wound  will  nevertheless  be  responsible  for  the 
consequences.  Commonwealth  v.  McPike,  3  Gushing,  181. 
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Proof  of  the  murder — as  to  the  party  killed.']     A  child  in  the  wonih  is  considered 
pars  viscerum.  matris,  and  not  possessing  an  individual  existence,  and  cannot  there- 
fore be  the  subject  of  murder.     Thus,  if  a  woman,  quick  or  great  with  child,  take  a 
potion  to  procure  abortion,  or  if  another  give  her  such  potion,  or  strike  her,  whereby 
the  child  within  her  is  killed,  it  is  neither  murder  nor  manslaughter.  1  Hale,  P.  C. 
433.     Whether  or  not  a  child  was  born  alive  is  a  proper  question  for  the  opinion  of 
medical  men.     Where  a  woman  was  indicted  for  the  wilful  murder  of  her  child,  and 
the  opinion  of  the  medical  men  was  that  it  had  breathed,  but  they  could  not  take 
upon  themselves  to  say  whether  it  was  wholly  born  alive,  as  breathing  may  take  place 
before  the  whole  delivery  is  completed,  Littledale,  J.,  said,  that  with  respect  to  the 
birth,  the  being  born  must  mean  that  the  whole  body  is  brought  into  the  world,  and 
that  it  is  not  sufficient  thnt  the  child  respire  in  the  progress  of  its  birth.  R.  v.  Poul- 
ton,  5  C.  &  P.  329 :  24  E.  C.  L.  R.     The  authority  of  this  decision  was  recognized 
by  Park,  J.,  in  R.  v.  Brain,  where  he  said,  "  A  child  must  be  actually  wholly  in  the 
world,  in  a  living  state,  to  be  the  subject  of  a  charge  of  murder;  but  if  it  has  been 
wholly  born,  and  is  alive,  it  is  not  essential  that  it  should  have  breathed  at  the  time 
it  was  killed,  as  many  children  are  born  alive  and  yet  do  not  breathe  for  some  time 
,after  their  birth.     But  the  jury  must  be  satisfied  that  the  child  was  wholly  born  into 
the  world  before,  it  was  killed,  or  they  cannot  find  the  prisoner  guilty  of  murder;"  and 
he  cited  B.  v.  Poulton  (supra),  R.  v.  Brain,  6  0.  &  P.  349  :  25  E.  C.  L.  R.     In 
another  case,  Mr.  Justice  James  Parke  ruled  the  same  way,  saying  that  a  child  might 
breathe  before  it  was  born,  but  that  its  having  breathed  was  not  suflBcient  to  make 
the  killing  murder,  and  that  there  must  have  been  an  independent  circulation  in  the 
child,  or  that  it  could  not  be  considered  as  alive  for  this  purpose.  R.  v.  Pullev,  5  C. 
&  P.  539  :  24  E.  C.  L.  R.     See  also  R.  v.  Wright,  9  C.  &  P.  754  :  38  E.  C."  L  R. 
So  where  the  prisoner  was  charged  with  the  murder  of  her  new-born  child,  by  cutting 
off  its  head,  Coltman,  J.,  held,  that  in  order  to  justify  a  conviction  for  murder,  the 
jury  must  be  satisfied  that  the  entire  child  was  actually  born  into  the  world  in  a  liv- 
ing state,  and  that  the  fact  of  its  having  breathed  was. not  a  decisive  proof  that  it  was 
born  alive,  as  it  might  have  breathed  and  yet  died  before  birth.   R.  v.  Sellis,  7  C.  & 
P.  850:  32  E.  C.  L.  R.     Where  an  indictment  charged,  that  the  prisoner  being  bio- 
with  child,  did  bring  forth  the  child  alive,  and  afterwards  strangled  it,  Parke,  B., 
held,  that  in  order  to  convict  upon  an  indictment  so  framed,  the  jury  must  be  satisfied 
that  the  whole  body  of  the  child  had  come  forth  from  the  body  of  the  mother  when 
the  ligature  was  applied.     The  learned  baron  added,  that  if  the  jury  should  be  of 
[*653]  opinion  that  the  child  was  strangled  *intentionally,  while  it  was  connected 
with  the  umbilical  cord  to  the  mother,  and  after  it  was  wholly  produced,  he  should 
direct  them  to  convict  the  prisoner,  and  reserve  the  point,  his  impression  beino-  that 
it  would  be  murder  if  those  were  the  facts  of  the  case.     The  prisoner  was  acquitted. 
R.  V.  Crutchley,  7  C.  &  P.  814:  32  E.  C.  L.  R. ;  see  R.  v.  Senior,  pos?;  also  R  v. 
.Reeves,  9  Garr.  &  P.  25  :  38  E.  C.  L.  R.     In  R.  v.  Trilloes,  2  Moo.  C.  C.  260,  it 
was  held  that  murder  may  be  committed  on  a  child  still  attachfd  to  the  mother  by 
the  navel  string. 

It  is  said  by  Lord  Hale,  that  if  the  child  be  born  alive,  and  afterwards  die  in  con- 
sequence of  the  blows  given  to  the  mother,  this  is  not  homicide.  1  Hale,  P.  C.  433. 
And  see  5  Taunt.  21.  But  Lord  Coke,  on  the  contrary,  says  that  if  the  child  be 
born,  alive,  and  die  of  the  potion,  battery,  or  other  cause,  this  is  murder.  3  Inst. 
60.  The  latter  is  generally  regarded  as  the  better  opinion,  and  has  been  followed  by 
modern  text  writers.  Hawk.  P.  C.  b.  1,  c.  31,  s.  16;  4  Bl.  Com.  198;  1  Russ.  by 
Grea.  485.     See  5  C.  &  P.  541  (»i)  :  24  E.  C.  L.  R.     And  in  conformity  with  the 
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same  opinion,  the  following  case  was  decided.  A  person,  grossly  ignorant,  practising 
midwifery,  in  attempting  to  deliver  a  woman,  as  soon  as  the  head  of  the  child  be- 
came visible,  broke  and  compressed  the  skull,  and  thereby  occasioned  its  death  shortly 
after  it  was  born.  Being  indicted  for  manslaughter,  it  was  objected  that  the  child 
was  not  wholly  born  when  the  injury  was  received,  but  the  judge  overruled  the  ob- 
jection, and  the  prisoner  being  convicted,  the  judges  held  the  conviction  right.  R. 
V.  Senior,  1  Moo.  C.  C.  346. 

Where  the  indictment  was  for  the  murd'er  of  "  a  certain  female  child,  whose  name 
was  to  the  jurors  unknown,"  and  it  appeared  that  the  child  was  twelve  days  old,  and 
that  the  child's  mother  had  said  she  should  like  to  have  it  called  "  Mary  Anne," 
and  on  two  occasions  had  called  it  by  that  name ;  the  prisoner  having  been  convicted, 
the  judges  held  the  conviction  right.  R.  v.  Smith,  6  C.  &  P.  151 :  25  E.  C.  L.  R. 
Where  the  deceased  was  described  as  "George  Lakeman  Clark,"  and  it  was  proved, 
that  being  a  bastard  child,  he  had  been  baptized  "  George  Lakeman"  (the  name  of 
his  reputed  father),  and  there  was  no  evidence  that  he  had  obtained,  or  was  called 
by  the  mother's  name  of  Clark,  the  variance  was  held  fatal.  R.  v.  Clark,  Russ.  & 
Ry.  358.  With  regard  to  what  is  sufficient  evidence  of  a  child  being  known  by  a 
certain  name,  it  was  said  by  Burrough,  J.,  "  It  is  proved,  by  one  of  the  witnesses, 
that  she  should  have  known  him  by  that  name.  It  cannot  be  necessary  that  all  the 
world  should  know  him  by  that  name,  because  children  of  so  tender  an  age  are 
hardly  known  at  all,  and  are  generally  called  by  a  christian  name  only."  R.  v. 
Sheen,  2  C.  &  P.  639  :  12  E.  C.  L.  R.  The  prisoner  was  charged  with  the  murder 
of  Eliza  Waters,  and  it  appeared  that  the  deceased  (who  was  about  ten  days  old)  wa.s 
her  illegitimate  child,  and  the  only  evidence  given  of  the  name  was  by  a  witness, 
who  stated,  "  the  child  was  called  Eliza.  I  took  it  to  be  baptized,  and  said  it  was 
Eleanor  Waters's  child."  It  being  objected  that  there  was  no  evidence  of  the  child's 
surname  of  Waters,  Lord  Dennian,  C.  J.,  reserved  the  point,  and  the  prisoner,  who 
had  been  convicted,  was  afterwards  pardoned.  R.  v.  Waters,  7  C.  &  P.  250  :  32  E. 
C.  L.  R.  An  illegitimate  child,  six  weeks  old,  was  baptized  on  a  Sunday,  and  from 
that  day  to  the  following  Tuesday  was  called  by  its  name  of  baptism  and  its  mother's 
surname.  Erskine,  J.  (after  consulting  Patteson,  J.),  held,  that  the  evidence 
*was  quite  sufficient  to  warrant  the  jury  in  finding  that  the  deceased  was  [*654] 
properly  described  by  those  names  in  the  indictment,  which  was  for  murder.  R.  v. 
p]vans,  8  C.  &  P.  765  :  34  E.  C.  L.  R.  Where  an  indictment  against  a  married 
woman  for  the  murder  of  her  illegitimate  child,  stated,  that  she,  "  in  and  upon  a  cer- 
tain infant  male  child  of  tender  age,  to  wit,  of  the  age  of  six  weeks,  and  not  baptized, 
feloniously  and  wilfully,"  &c.,  did  make  an  assault,  &c. :  It  was  objected,  that  the 
child  being  born  in  wedlock,  ought  to  have  been  described  by  the  surname  of  the 
father,  or,  at  least,  to  have  been  described  as  a  certain  child  to  the  jurors  unknown. 
The  point  being  reserved  for  the  consideration  of  the  judges,  they  unanimously  held 
that  the  deceased  was  insufficiently  described.  R.  v.  Bi.ss,  8  C.  &  P.  773  ;  S.  C.  2  Moo. 
C.  C.  93.  An  indictment  for  the  murder  of  a  bastard  child,  described  as  Harriet 
Stroud,  is  not  sustained  by  proof  of  a  child  christened  Harriet,  and  only  called  by 
that  name,  though  the  mother's  name  was  Stroud.  The  proper  description  is  Har- 
riet. A  child,  "whose  name  is  to  the  jurors  unknown,"  is  not  "good,"  because  the 
name  of  Harriet  was  known.  R.  v.  Stroud,  2  Moo.  C.  C.  270 ;  S.  C.  1  C.  &  K.  187  : 
47  E.  C.  L.  R  See  R.  v.  Hick,  2  Muo.  &  R.  302.  But  where  the  prisoners  were 
indicted  for  the  murder  "  of  a  certain  illegitimate  male  child,  then  late  before  born 
of  the  body  of  the  said  J.  H  ,  and  the  fact  as  proved  in  evidence  was,  that  the  child 
had  been  destroyed  by  the  prisoners  almost  instantly  after  its  birth ;  Lord  Denman, 
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C.  J.,  held,  that  the  description  was  sufficient,  observing  that  this  was  not  the  case 
of  a  party  whose  name  was  unknown,  but  of  one  who  had  never  acquired  a  name, 
and  the  indictment  identified'  the  party  by  showing  the  name  of  its  parent."  R.  v. 
Hogg,  2  Moo.  &  R.  380.  This  ruling  was  confirmed  by  the  case  of  R.  v.  Willis,  1 
Den.  C.  C.  R,  80.  Where  a  prosecutor  has  been  baptized  by  one  christian  name, 
and  confirmed  by  a  different  one,  and  has  not  acquired  the  former  by  common  repu- 
tation, a  description  of  him  in  an  indictment  by  such  baptismal  name  is  erroneous. 
R.  V.  Smith,  !•  Cox,  C.  C.  248.  Where 'the  indictment  charged  the  prisoner  with 
the  murder  of  "a  female  bastard  child,"  it  was  held  that  proof  of  its  being  illegiti- 
taate  lay  upon  the  prosecutor,  but  that  evidence  of  the  prisoner  having  told  a  person, 
that  she  bad  only  told  of  her  being  with  child  to  the  father  of  it,  who  had  lately  got 
married,  was  sufficient  evidence  to  support  the  allegation.  R.  v.  Poulton,  5  C.&  P. 
329 :  24  B.  C.  L.  R. 

As  to  the  power  of  the  court  to  amend  for  a  variance  between  the  indictment  and 
the  evidence,  see  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  192. 

Proof  that  the  prisoner  was  the  party  killing.]  When  it  has  been  clearly  estab- 
lished, says  Mr.  Starkie,  that  the  crime  of  wilful  murder  has  been  perpetrated,  the 
important  fact,  whether  the  prisoner  was  the  guilty  agent,  is,  of  course,  for  the  con- 
sideration of  the  jury,  under  all  the  circumstances  of  the  case.  Circumstantial  evi- 
dence in  this,  as  in  other  criminal  cases,  relates  principally  :  1st,  to  the  probable 
motive  which  might  have  urged  the  prisoner  to  commit  so  heinous  a  crime ;  for, 
however  strongly  other  circumstances  may  weigh  against  the  prisoner,  it  is  but  rea- 
sonable, in  a  case  of  doubt,  to  expect  that  some  motive,  and  that  a  strong  one,  should 
be  assigned  as  his  inducement  to  commit  an  act  from  which  our  nature  is  abhorrent, 
[*655]  and  the  consequence  of  which  is  usually  so  fatal  to  the  criminal.  *2dly,  the 
means  and  opportunity  which  he  possessed  for  perpetrating  the  ofiFence.  3dly,  his 
conduct  in  seeking  for  opportunities  to  commit  the  offence,  or  in  afterwards  using 
means  and  precautions  to  avert  suspicion  and  inquiry,  and  to  remove  material  evi- 
dence. The  case  cited  by  Lord  Coke  and  Lord  Hale,  and  which  has  already  been 
adverted  to,  is  a  melancholy  instance  to  show  how  cautiously  proof  arising  by  infer- 
ence from  the  conduct  of  the  accused  is  to  be  received,  where  it  is  not  satisfactorily 
proved  by  other  circumstances,  that  a  murder  has  been  committed;  and  even  where 
satisfactory  proof  has  been  given  of  the  death,  it  is  still  to  be  recollected  that  a  weak, 
inexperienced,  and  injudicious  person,  ignorant  of  the  nature  of  evidence,  and  un- 
conscious that  the  truth  and  sincerity  of  innocence  will  be  his  best  and  surest  pro- 
tection, and  how  greatly  fraud  and  artifice,  when  detected,  may  operate  to  his  preju- 
dice, will  often,  in  the  hope  of  present  relief,  have  recourse  to  deceit  and  misrepre- 
sentation. 4thly,  circumstances  which  are  peculiar  to  the  nature  of  the  crime,  such 
as  the  possession  of  poison,  or  of  an  instrument  of  violence  corresponding  with  that 
which  has  been  used  to  perpetrate  the  crime,  stains  of  blood  upon  the  dress,  or  other 
indications  of  violence.  2  Stark.  Ev.  521,  2d  ed.  On  a  trial  for  murder,  where  the 
case  against  the  prisoner  was  made  up  entirely  of  circumstances,  Alderson,  B.,  told 
the  jury,  that  before  they  could  find  the  prisoner  guilty,  they  must  be  satisfied  "  not 
only  that  those  circumstances  were  consistent  with  his  having  committed  the  act,  but 
they  must  also  be  satisfied  that  the  facts  were  such  as  to  be  inconsistent  with  any 
other  rational  conclusion  than  that  the  prisoner  was  the  guilty  party."  R.  v.  Hodge, 
2  Lew.  C.  C.  227. 

In  order  to  convict  the  prisoner  of  murder  it  is  not  necessary  to  prove  that  the  fatal 
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blow  was  given  by  his  hand.(l)  If  he  was  present,  aiding  and  abetting  the  fact 
committed,  he  is  a  principal  in  the  felony.  The  presence  need  not  always  be  an  ac- 
tual immediate  standing  by,  within  sight  or  hearing  of  the  fact.  4  Bl.  Com.  34. 
Thus,  if  several  persons  set  out  together,  or  in  small  parties,  upon  one  common 
design,  be  it  murder  or  other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and 
each  takes  the  part  assigned  him,  some  to  commit  the  fact,  others  to  watch  at  proper 
distances  and  stations  to  prevent  a  surprise,  or  to  favor,  if  need  be,  the  escape  of 
those  who  are  more  immediately  engaged,  they  are  all,  if  the  fact  be  committed,  in 
the  eye  of  the  law  present  at  it.  Foster,  350.  But  in  order  to  render  a  party  prin- 
cipal in  the  felony,  he  must  be  aiding  or  abetting  at  the  fact,  or  ready  to  afford  assist- 
ance if  necessary.  Therefore,  if  A.  happens  to  be  present  at  a  murder,  but  takes  no 
part  in  it,  nor  endeavors  to  prevent  it,  nor  apprehends  the  murderer,  this,  though 
highly  criminal,  will  not  of  itself  render  him  either  principal  or  accessory.  Foster, 
350.  But  in  case  of  assassination  or  murder  committed  in  private,  the  circumstances 
last  stated  may  be  made  use  of  against  A.,  as  evidence  of  consent  or  concurrence  on 
his  part,  and  in  that  light  should  be  left  to  the  jury,  if. he  be  put  upon  his  trial. 
Foster,  350.  Where  the  prisoner  is  charged  with"  committing  the  act  himself,  and 
it  appears  to  have  been  committed  in  his  presence  by  a  third  person,  the  indictment 
is  Sustained.  Thus,  where  the  indictment  charged  that  the  prisoner  "  with  both  her 
hands  about  the  neck  of  one  M.  D.,  suffocated  and  strangled,"  &c.,  and  it  was  doubt- 
ful whether  the  murder  was  not  committed  in  the  prisoner's  presence  by  third  persons  ; 
Parke,  J.,  in  summing  up,  said,  *"  If  you  are  satisfied  that  this  child  came  [*656] 
by  her  death  by  suffocation  or  strangulation,  it  is  not  necessary  that  the  prisoner 
should  have  done  it  with  her  own  hands,  for  if  it  was  done  by  any  other  person  in 
her  presence,  she  being  privy  to  it,  and  so  near  as  to  be  able  to  assist,  she  may  be 
properly  convicted  on  this  indictment."  K.  v.  Culkin,  5  C.  &  P.  Vl\:  24  E.  C. 
L.  R.  vCO-  rv^.'^fA-  /^<^'^ 

In  general,  if  a  man  in  the  prosecution  of  a.  felonious  intent  kill  another,  it  will  be 
murder.  A.  shoots  at  the  poultry  of  B.,  and  by  accident  kills  a  man ;  if  his  inten- 
tion was  to  steal  the  poultry,  which  must  be  collected  from  circumstances,  it  will  be 
murder  by  reason  of  the  felonious  intent ;  but  if  it  be  done  wantonly  and  without,  that 
intention,  it  will  be  barely  manslaughter.    Foster,  259. 

Although  where  a  man  goes  out  with  intent  to  commit  a  felony,  and  in  the  pur- 
suit of  that  unlawful  purpose  death  ensues,  it  is  murder ;  yet  if  several  go  out  with  a 
common  intent  to  commit  a  felony,  and  death  ensues  by  the  act  of  one  of  the  party, 
the  rest  will  not  necessarily  be  guilty  of  murder.  If  three  persons,  says  Parke,  J., 
go  out  to  commit  a  felony,  and  one  of  them,  unknown  to  the  others,  puts  a  pistol  in 
his  pocket,  and  commits  a  felony  of  another  kind,  such  as  murder,  the  two  who  did 
not  concur  in  this  second  felony,  will  not  be  guilty  of  it,  notwithstanding  it  happened 
while  they  were  engaged  with  him  in  the  felonious  act  for  which  they  went  out.  R. 
V.  Duffey,  1  Lewin,  C.  C.  194-  Three  soldiers  went  together  to  rob  an  orchard  ;  two 
got  upon  a  pear  tree,  and  the  third  stood  at  the  gate  with  a  drawn  sword  in  his  hand. 
The  owner's  son  coming  by,  collared  the  man  at  the  gate,  and  asked  him  what  busi- 
ness he  had  there  ;  whereupon  the  soldier  stabbed  him.  It  was  ruled  by  Holt,  C. 
J.,  to  be  murder  in  him,  but  that  those  in  the  tree  were  innocent.  They  came  to 
commit  an  inconsiderable  trespass,  and  the  man  was  killed  on  a  sudden  affray  with- 
out their  knowledge.     It  would,  said  Holt,  have  been  otherwise  if  they  had  come 

(1)  If  one  throw  a  bludgeon  to  another  with  intent  to  furnish  that  other  with  a  deadly  weapon  to 
assault,  and  the  assault  is  made  and  murder  committed,  he  who  threw  the  bludgeon  with  such  intent 
is  equally  guilty  with  him  who  struck  the  blow.  Commonwealth  v.  Drew  et  al.,  4  Mass.  391. 
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thither  with  a  general  resolution  against  all  opposers.  This  circumstance,  observes 
Mr.  Justice  Foster,  would  have  shown  that  the  murder  was  committed  in  prosecu- 
tion of  their  original  purpose.  But  that  not  appearing  to  have  been  the  case,  those 
in  the  tree  were  to  be  considered  as  mere  trespassers.  Their  offence  could  not  be 
connected  with  that  of  him  who  committed  the  murder.  Poster,  353.  The  following 
is  a  leading  case  on  this  subject.  A  great  number  of  persons  assembled  at  a  house 
called  Sissinghurst,  in  Kent,  and  committed  a  great  riot  and  battery  upon  the  pos- 
sessors of  a  wood  adjacent.  One  of  their  names,  viz..  A.,  was  known,  but  the  rest 
were  not  known,  and  a  warrant  was  obtained  from  a  justice  of  the  peace,  to  appre- 
hend the  said  A.  and  divers  persons  unknown,  who  were  altogether  in  Sissinghurst 
House.  The  constable,  with  sixteen  or  twenty  other  persons,  his  assistants,  went  with 
the  warrant  to  the  house,  demanded  entrance,  and  acquainted  some  of  the  persons 
within  that  he  was  a  constable,  and  came  with  the  justices'  warrant,  demanding  A. 
and  the  rest  of  the  offenders  who  were  in  the  house.  One  of  the  persons  from  within 
coming  out,  read  the  warrant,  but  denied  admission  to  the  constable,  or  to  deliver  A. 
or  any  of  the  malefactors,  but  going  in,  commanded  the  rest  of  the  company  to  stand 
to  their  staves.  The  constable  and  his  assistants,  fearing  mischief,  went  away,  and 
being  about  five  roods  from  the  door,  several  persons,  about  fifteen  in  number,  issued 
out,  and  pursued  the  constable  and  his  assistants.  The  constable  commanded  the 
[*657]  peace,  but  they  fell  on  his  company,  killing  one  and  =^wounding  others,  and 
they  then  retired  into  the  house  to  their  companions,  of  whom  A.  and  one  Gr.,  who 
read  the  warrant,  were  two.  For  this  A.  and  G.,  with  those  who  had  issued  from 
the  house,  and  others,  were  indicted  for  murder,  and  these  points  were  resolved  by 
the  Court  of  King's  Bench.  1.  That  although  the  indictment  was  that  B.  gave 
the  stroke,  and  the  rest  were  present  aiding  and  assisting,  and  though  in  truth  C. 
gave  the  stroke,  or  it  did  not  appear  upon  the  evidence  which  of  them  gave 
it,  but  only  that  it  was  given  by  one  of  the   rioters,   yet  that   such   evidence  was 

,  suflBcient  to  maintain  the  indictment,  for  in  law  it  was  the  stroke  of  all  the  party,  ac- 
cording to  the  resolution  in  R.  v.  Maoally  (9  Co.  67  b).  2.  That  in  this  case  all 
that  were  present  and  assisting  the  rioters,  were  guilty  of  the  death  of  the  party  slain, 
though  they  did  not  all  actually  strike  him  or  any  of  the  constable's  company.  3. 
That  those  within  the  house,  if  they  abetted  or  counselled  the  riot,  were  in  law 

'present,  aiding  and  assisting,  and  principals,  as  well  as  those  that  issued  out  and, 
actually  committed  the  assault,  for  it  was  but  within  five  roods  of  the  house  and  in 
view  of  it,  and  all  done  as  it  were  at  the  same  instant  J^4.  That  there  was  sufiBcient 
notice  that  it  was  the  constable,  before  the  man  was  killed ;  because  he  was  the  con- 
stable of  the  village ;  and  because  he  notified  his  business  at  the  door  before  the  as- 
sault; and  because,  after  his  retreat,  and  before  the  man  was  sljin,  he  commanded 
the  peace.  5.  It  waa  resolved  that  the  killing  the  assistant  of  the  constable  was 
murder,  as  well  as  the  constable  himself.  6.  That  those  who  came  to  the  assistance 
of  the  constable,  though  not  specially  called  thereto,  werg  under  the  same  protection 
as  if  they  had  been  called  to  his  assistance  by  name.  7.  That  though  the  constable 
retired  with  his  company  upon  the  non-delivery  up  of  A.,  yet  the  killing  of  the  assist- 
ant in  that  retreat  was  murder;  because  the  retreat  was  one  continued  act  in  pursu- 
ance of  his  oflGce,  being  necessary  when  he  could  not  attain  the  object  of  his  warrant; 
but  principally  because  the  constable,  in  the  beginning  of  the  assault,  and  before  the 
man  was  struck,  commanded  the  peace.  In  the  conclusion  the  jury  found  nine  of 
the  prisoners  guilty,  and  acquitted  those  within,  not  becau.se  they  were  absent,  but 
because  there  was  no  clear  evidence  that  they  consented  to  the  assault,  as  the  jury 
thought.  Sissinghurst-house  Case,  1  Hale,  P.  C.  461. 

Although  the  criminal  intent  of  a  single  person,  who,  without  the  knowledge  or 
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assent  of  his  companions,  is  guilty  of  homicide,  will  not  involve  them  in  his  guilt, 
yet  it  is  otherwise  where  all  the  party  proceed  with  an  intention  to  commit  an  un- 
lawful act,  and  with  a  resolution  at  the  same  time  to  overcome  all  opposition  by  force  ; 
for  if  in  pursuance  of  such  resolution,  one  of  the  party  be  guilty  of  homicide,  his 
companions  will  be  liable  ta  the  penalty  which  he  has  incurred.  Foster,  353 ;  Hawk. 
P.  C.  b.  2,  c.  29,  s.  8.  A  person  of  the  name  of  John  Thorn,  who  called  himself 
Sir  William  Oourtenay,  and  who  was  insane,  collected  a  number  of  persons  together, 
having  a  common  purpose  of  resisting  the  lawfully  constituted  authorities.  Thorn  hav- 
ing declared  that  he  would  cut  down  any  constables  who  came  against  him.  Thorn 
in  the  presence  of  the  two  prisoners  afterwards  shot  an  assistant  of  a  constable  who 
came  to  apprehend  Thom,  under  a  warrant.  It  was  held  by  Lord  Denman,  C.  J., 
that  the  prisoners  were  guilty  of  murder  as  principals  in  the  first  degree,  and  that  any 
apprehension  that  they  had  of  personal  danger  to  themselves  from  Thom,  was  no 
ground  of  defence  for  continuing  with  him  after  *he  had  so  declared  his  [*658] 
purpose;  and  also  that  it  was  no  ground  of  defence,  that  Thom  and  his  party  had  no 
distinct  or  particular  object  in  view  when  tbey  assembled  together  and  armed  them- 
selves. R.  V.  Tyler,  8  C.  &  P.  616:  3-t  E.  C.  L.  K.  The  apprehension  of  personal 
danger  does  not  furnish  any  excuse  for  assisting  in  doing  any  act  which  is  illegal. 
Ibid. 

Proof  of  the  means  of  hilling.']  The  killing  may  be  by  any  of  the  thousand 
forms  of  death  by  which  life  may  be  overcome  .4  Bl.  Com.  196.  But  there  must 
be  a  corporal  injury  inflicted,  and  therefore  if  a  man  by  working  upon  the  fancy  of 
another,  or  by  unkind  usage,  puts  another  into  such  a  passion  of  grief  or  fear,  as  that 
he  either  dies  suddenly  or  contracts  some  disease,  in  consequence  of  which  he  dies, 
this  is  no  felony,  because  no  external  act  of  violence  was  offered  of  which  the  law 
can  take  notice.  1  Hale,  P.  C.  429.  Seven  modes  of  killing  are  enumerated  by 
Lord  Hale.  1.  By  exposing  a  sick  or  weak  person  to  the  cold.  2.  By  layino-  an 
impotent  person  abroad  so  that  he  may  be  exposed  to  and  receive  mortal  harm.  8. 
By  imprisoning  a  man  so  strictly  that  he  dies.  4.  By  starving  or  famine.  5.  By 
wounding  or  blows.  6.  By  poisoning.  7.  By  laying  noxious  and  noisome  filth  at  a 
man's  door  to  poison  him.  1  Hale  P.  C.  43L 

Forcing  a  person  to  do  an  act  which  is  likely  to  produce  and  does  produce  death,  i« 
murder;  and  threats  may  constitute  such  force.  The  indictment  charged,  first,  that 
the  prisoner  killed  his  wife  by  beating ;  secondly,  by  throwing  her  out  of  the  window ; 
and  thirdly  and  fourthly,  that  he  threatened  to  throw  her  out  of  the  window  and  to 
murder  her,  and  that  by  such  threats  and  violence  she  was  so  terrified  that,  through 
fear  of  his  putting  his  threats  into  execution,  she  threw  herself  out  of  the  wind(^, 
and  of  the  beating  and  bruising  received  by  the  fall,  died.  There  was  strono-  evi- 
dence that  the  death  of  the  wife  was  occasioned  by  the  blows  she  received  before  her 
fall,  but  Heath,  J.,  Gibbs,  J.,  and  Bayley,  J.,  were  of  opinion,  that  if  her  death  was 
occasioned  partly  by  blows,  and  partly  by  the  fall,  yet  if  she  was  constrained  by  her 
husband's  threats  of  further  violence,  and  from  a  well-grounded  apprehension  of  his 
doing  such  further  violence,  as  would  endanger  her  life,  he  was  answerable  for  the 
consequences  of  the  fall,  as  much  as  if  he  had  thrown  her  out  of  the  window  him- 
self The  prisoner,  however,  was  acquitted,  the  jury  being  of  opinion  that  the  de- 
ceased threw  hers'jlf  out  of  the  window  from  her  own  intemperance,  and  not  under 
the  influence  of  the  threats.  R.  v.  Evan,  1  Euss.  by  Grea.  489;  see  also  R.  v.  Pitts, 
Carr.  &  M.  284 :  41  E.  0.  L,  R. 

If  a  man  has  a  beast  which  is  used  to  do  mischief,  and  be,  knowing  this,  purposely 
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turns  it  loose,  though  barely  to  frighten  people,  and  make  what  is  called  sport,  and 
death  ensues,  it  is  as  much  murder  as  if  he  had  incited  a  bear  or  a  dog  to  worry  the 
party ;  and  if,  knowing  its  propensity,  he  suffers  it  to  go  abroad,  and  it  kills  a  man, 
even  this  is  manslaughter  in  the  owner.  4  Bl.  Com.  197;  Palmer,  545;  1  Hale,  P. 
C.431. 

In  proving  murder  by  poison,  the  evidence  of  medical  men  is  frequently  required, 
and  in  applying  that  evidence  to  the  facts  of  the  case,  it  is  not  unusual  for  difficulties 
to  occur.  Upon  this  subject  the  following  observations  are  well  deserving  attention. 
In  general  it  may  be  taken  that  where  the  testimonials  of  professional  men  are 
[*659]  *affirmative,  they  may  be  safely  credited ;  but  where  negative,  they  do  not 
appear  to  amount  to  a  disproof  of  a  charge  otherwise  established  by  strong,  various, 
and  independent  evidence.  Thus  on  the  view  of  a  body  after  death,  on  suspicion  of 
poison,  a  physician  may  see  cause  for  not  positively  pronouncing  that  the  party  died 
by  poison ;  yet,  if  the  party  charged  be  interested  in  the  death,  if  he  appears  to  have 
made  preparations  of  poisons  without  any  probable  just  motive,  and  this  secretly;  if 
it  be  in  evidence  that  he  has  in  other  instances  brought  the  life  of  the  deceased  into 
hazard;  if  he  has  discovered  an  expectation  of  the  fatal  event;  if  that  event  has 
taken  place  suddenly  and  without  previous  circumstances  of  ill  health;  if  he  has  en- 
.deavored  to  stifle  the  inquiry  by  prematurely  burying  the  body,  and  afterwards,  on  in- 
spection, signs  agreeing  with  poison  are  observed,  though  such  as  medical  men  will 
not  positively  affirm  could  not  be  owing  to  any  other  cause,  the  accumulative  strength 
of  circumstantial  evidence  may  be  such  as  to  warrant  a  conviction,  since  more  cannot 
be  required  than  that  the  charge  should  be  rendered  highly  credible  from  a  variety  of 
detached  points  of  proof,  and  that  supposing  poison  to  have  been  employed,  stronger 
demonstrations  could  not  reasonably  have  been  expected,  under  all  the  circumstances, 
to  have  been  produced.  Lofft.  in  1  Gilb.  Ev.  302.  With  regard  to  the  law  of 
principal  and  accessory,  there  is  a  distinction  between  the  case  of  murder  by  poison 
and  other  modes  of  killing.  In  general,  in  order  to  render  a  party  guilty  as  princi- 
pal, it  is  necessary  either  that  he  should  with  his  own  hand  have  committed  the 
offence ;  or  that  he  should  have  been  present  aiding  and  abetting ;  but  in  the  case  of 
killing  by  poison  it  is  otherwise.  If  A.,  with  an  intention  to  destroy  B.,  lays  poison 
in  his  way,  and  B.  takes  it  and  dies.  A.,  though  absent  when  the  poison  is  taken,  is  a 
principal.  So  if  A.  had  prepared  the  poison  and  delivered  it  to  D.  to  be  adminis- 
tered to  B.  as  a  medicine,  and  D.  in  the  absence  of  A.  accordingly  administered  it, 
not  hnowintj  that  it  was  pm'son,  and  B.  had  died  of  it,  A.  would  have  been  guilty  of 
murder  as  principal.  For  D.  being  innocent,  A.  must  have  gone  unpunished,  unless 
lie  could  be  considered  as  principal.  But  if  D.  had  known  of  the  poison  as  v^ell  as 
AT  did,  he  would  have  been  a  principal  in  the  murder,  and  A.  would  have  been  ac- 
cessory before  the  fact.  Poster,  349;  Kel.  52;  1  Russ  by  Grea.  35.  An  indict- 
ment for  the  murder  of  A.  B.  by  poison,  stating  that  the  prisoner  gave  and  admiuis- 
'tered  a  certain  deadly  poison,  is  supported  by  proof  that  the  prisoner  gave  the  poison 
to  C.  D.  to  administer  as  a  medicine  to  A.  B.,  but  C.  D.  neglecting  to  do  so,  it  was 
.accidentally  given  to  A.  B.  by  a  child,  the  prisoner's  intention  throughout  being  to 
murder.  R.  v.  Michael,  2  Moo.  C.  C.  120;  S.  C.  9  C.  &  P.  356 :  38  E.  C.  L.  R. 

Whether  or  not  the  giving  false  evidence  against  another  upon  a  capital  charge, 
iwith.  intent  to  take  away  his  life  (the  party  being  executed  upon  such  evidence)  will 
amount  to  murder  appears  to  be  a  doubtful  point.  There  are  not  wanting  old  autho- 
Tities  to  prove  that  such  an  offence  amounts  to  wilful  murder.  Mirror,  c.  1,  s.  9  ;  Brit, 
c.  52;  Bract.  1.  3,  c.  4;  see  also  Hawk,  P.  C.  b.  1,  c.  31,  s.  7.  But  Lord  Coke, 
Bays,  "it  is  not  holden  for  murder  at  this  day."  3  Inst.  43.     The  point  arose  in  R. 
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V.  McDaniel,  where  the  prisoners  were  indicted  for  wilful  murder,  and  a  special  ver- 
dict was  found,  in  order  that  the  point  of  law  might  be  more  fully  considered.  But 
the  attorney-general  declining  to  argue  the  point  of  law,  the  prisoners  *were  [*660] 
discharged.  Foster,  131.  The  opinion  of  Sir  Michael  Foster,  who  has  reported  the 
case,  is  against  the  holding  the  oifence  to  be  murder,  though  he  admits  that  there 
are  strong  passages  in  the  ancient  writers  which  countenance  such  a  prosecution.  The 
practice  of  many  ages,  however,  he  observed,  by  no  means  countenances  those  opin- 
ions, and  he  alludes  to  the  prosecutions  against  Titus  Oates,  as  showing  that  at  that  day 
the  offence  could  not  have  been  considered  as  amounting  to  murder,  otherwise  Oates 
would  undoubtedly  have  been  so  charged.  Foster,  132.  Sir  W.  Blackstone  states,  on 
the  contrary,  that  though  the  attorney-general  declined,  in  R.  v.  McDaniel,  to  argue 
the  point  of  law,  yet  he  has  good  grounds  to  believe  it  was  not  from  any  apprehension 
of  his  that  the  point  was  not  maintainable,  but  from  other  prudential  reasons,  and  that 
nothing,  therefore,  should  be  concluded  from  the  waiving  of  that  prosecution.  4  Bl. 
Com.  196  (w).  And  it  is  asserted  by  Mr.  East  that  he  has  heard  Lord  Mansfield  say 
that  the  opinions  of  several  of  the  judges  at  the  time,  and  his  own,  were  strongly  in 
support  of  the  indictment.  1  East,  P.  G.  333  (n).  Sir  W.  Blackstone  has  not  given 
any  positive  opinion  against  such  an  indictment,  merely  observing  that  the  modern 
law  (to  avoid  the  danger  of  deterring  witnesses  from  giving  evidence  upon  capital 
prosecutions,  if  it  must  be  at  the  risk  of  their  lives)  has  not  i/et  punished  the  offence 
as  murder.  4  Bl.  Com.  197. 

Doubts  occasionally  arise  in  cases  of  murder,  whether  the  death  has  been  occasioned 
by  the  wound  or  by  the  unskilful  and  improper  treatment  of  that  wound.  The  law 
on  this  point  is  laid  down  at  some  length  by  Lord  Hale.  If,  he  says,  a  man  give 
another  a  stroke,  which,  it  may  be,  is  not  in  itself  so  mortal,  but  that  with  good  care 
he  might  be  cured,  yet  if  he  dies  within  the  year  and  day,  it  is  a  homicide  or  murder 
as  the  case  is,  and  so  it  has  been  always  ruled.  But  if  the  wound  be  not  mortal,  but 
with  ill  applications  by  the  party  or  those  about  him,  of  unwholesome  salves  or  medi- 
cines, the  party  dies,  if  it  clearly  appears  that  the  medicine  and  not  the  wound  was 
the  cause  of  the  death,  it  seems  it  is  not  homicide,  but  then  it  must  clearly  and  cer- 
tainly appear  to  be  so.  But  if  a  man  receive  a  wound  which  is  not  in  itself  mortal, 
but  for  want  of  helpful  applications  or  neglect,  it  turn  to  a  gangrene  or  a  fever,  and 
the  gangrene  or  fever  be  the  immediate  cause  of  the  death,  yet  this  is  murder  or 
manslaughter  in  him  that  gave  the  stroke  or  wound;  for  that  wound,  though  it  was 
not  the  immediate  cause  of  the  death,  yet  if  it  were  the  mediate  cause,  and  the  fever 
or  gangrene  the  immediate  cause,  the  wound  was  the  cause  of  the  gangrene  or  fever, 
and  so  consequently  causd  causans.  1  Hale,  P.  C.  428.(1)  Neglect  or  disorder  in 
the  person  who  receives  the  wound  will  not  excuse  the  person  who  gave  it.  Thus  it 
was  resolved  that  if  one  give  wounds  to  another  who  neglects  the  cure  of  them,  and  is 
disorderly,  and  does  not  keep  that  rule  which  a  wounded  person  should  do,  if  he  die 
it  is  murder  or  manslaughter,  according  to  the  circumstances  of  the  case,  because,  if 
the  wounds  had  not  been  given,  the  man  had  not  died.  R.  v.  Hews,  Kel.  26.     So 

(1)  The  Commonwealth  v.  Green,  1  Ashmead,  289  ;  The  State  v.  Scott,  12  Louis.  Ann.  274 ;  The 
Commonwealth  v.  Haohett,  2  Allen,  136. 

When  the  wound  is  adequate  and  calculated  to  produce  death,  it  is  no  excuse  to  show,  that  had 
proper  caution  and  attention  been  given  a  recovery  might  have  ensued.  Neglect  or  maltreatment 
will  not  excuse,  except  in  cases  where  doubt  exists  as  to  the  character  of  the  wound.  The  State  v. 
Corbett,  1  Jones's  Law,  267. 

If  a  wound  is  inflicted  not  dangerous  in  itself  and  the  death  which  ensues  was  evidently  occasioned 
by  the  grossly  erroneous-treatment  of  it,  the  original  author  will  not  be  accountable.  Parsons  v.  The 
State,  21  Alabama,  300.  .  As  to  death  caused  by  disease  but  quickened  by  the  blow,  Livingston's 
Case,  14  Grattan,  592  ;  The  Commonwealth  v.  Fox,  7  Gray,  585. 
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Maule,  J.,  has  held  that  a  party  inflicting  a  wound  which  ultimately  becomes  the 
cause  of  death,  is  guilty  of  murder,  though  life  might  have  been  preserved  if  the 
deceased  had  not  refused  to  submit  to  a  surgical  operation.  K.  v.  Holland,  2  Moo.  & 
R.  351.  In  the  above  case  the  deceased  had  been  severely  cut  with  an  iron  instru- 
[*661]  ment  across  one  of  his  fingers,  and  had  refused  to  have  it  amputated.  At  *the 
end  of  a  fortnight  lockjaw  came  on,  the  finger  was  then  amputated,  but  too  late,  and 
the  lockjaw  ultimately  caused  death.  The  surgeon  gave  it  as  his  opinion  that  if  the 
finger  had  been  amputated  at  first  the  deceased's  life  would  most  probably  have  been 
preserved. 

Whether  the  infliction  of  a  blow  which,  had  the  party  upon  whom  it  was  inflicted 
been  sober,  would  not  have  produced  death,  will,  when  inflicted  upon  a  person  intox- 
icated and  producing  death,  be  deemed  murder  or  manslaughter,  may  admit  of 
much  question.  The  point  arose  in  the  following  case:  upon  an  indictment  for  man- 
slaughter, it  appeared  that  the  prisoner  and  the  deceased  had  been  fighting,  and  the 
deceased  was  killed.  A  surgeon  stated  that  a  blow  on  the  stomach,  in  the  state  in 
which  the  deceased  was,  arising  from  passion  and  intoxication,  was  calculated  to  oc- 
casion death,  but  not  so  if  the  party  had  been  sober.  HuUock,  B.,  directed  an  acquit- 
tal, observing,  that  where  the  death  was  occasioned  partly  by  a  blow  and  partly  by  a 
predisposing  circumstance,  it  was  impossible  to  apportion  the  operations  of  the  several 
causes,  and  to  say  with  certainty  that  the  death  was  immediately  occasioned  by  any 
one  of  them  in  particular.  His  lordship  cited  from  his  notes  the  following  case :  R. 
V.  Brown,  April,  1824.  Indictment  charged  with  killing  by  striking.  The  jury 
found  that  the  death  was  occasioned  by  over-exertion  in  the  fight.  The  judges  held, 
that  the  prisoner  was  entitled  to  an  acquittal.  R.  v.  Johnson,  1  Lewin,  C.  C.  164.  It 
may  be  doubted  how  far  the  ruling  of  the  learned  judge  in  this  case  was  correct,  for 
if,  by  the  act  of  the  prisoner,  the  death  of  the  party  was  accelerated,  it  seems  that 
the  prisoner  would  be  guilty  of  the  felony.  See  R.  v.  Martin,  5  C.  &  P.  130:  24  E. 
C.  L.  R.,j)osf,  p.  663.  And  although  a  state  of  intoxication  might  render  the  party 
more  liable  to  suffer  injury  from  the  blows,  yet  it  is  difiicult  to  say  that  the  intoxica- 
tion was  the  cause  of  his  death,  any  more  than  the  infirmity  of  age  or  sickness,  which 
could  not,  it  is  quite  clear,  be  so  esteemed.  Very  few  decisions  are  to  be  found  in 
our  own  books  on  this  subject,  and  it  may  therefore  be  allowable  to  illustrate  it  by  a 
reference  to  a  few  cases  in  the  Scotch  law,  which  is  in  principle  the  same  as  our  own 
on  this  point,  and  to  the  text-writers  on  the  criminal  law  of  that  country.  It  is  clear, 
says  Mr.  Alison,  that  if  the  death  be  owing  not  to  the  effects  of  the  wound,  but  to  a 
supervening  accident  or  misfortune,  though  induced  by  the  first  violence,  the  prisoner 
cannot  be  convicted  of  homicide.  Thus,  if  a  person  be  wounded,  no  matter  how 
severely,  yet  if  he  recover  and  engage  in  his  ordinary  occupation,  and  bear  about 
with  him  no  apparent  seed  of  his  malady,  the  assailant  cannot  afterwards  be  involved 
in  the  consequences  of  his  death,  even  though  it  was  connected  with  the  previous 
violence.  So  it  was  found  in  the  case  of  Patrick  Kinninmonth,  Nov.  2,  1697. 
Alison's  Prin.  Crim.  Law  of  Scot.  146;  1  Hume,  181.  So  if  a  person  be  wounded, 
but  recovers  after  a  long  confinement,  which  induces  a  consumption  which  ultimately 
proves  fatal,  still  the  death  is  here  so  remotely  connected  with  the  original  violence 
that  human  tribunals  cannot  consider  the  one  as  the  cause  of  the  other.  lb.  Burnett 
550.  If,  says  Mr.  Ali.son,  the  death  be  owing  not  to  the  natural  and  accustomed  con- 
sequences of  the  injury,  but  to  remote  and  improbable  accidents  which  have  since 
intervened,  the  prisoner  must  be  acquitted.  Alison's  Prin.  Crim.  Law  of  Scot.  147. 
The  prisoner  was  gamekeeper  to  Lord  Blantyre,  and  in  the  course  of  a  scuffle  with  a 
poacher,  the  latter  discharged  his  piece,  which  lodged  its  contents  in  his  thii-h.     He 
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was  *carried  to  the  Glasgow  infirmary,  where  erysipelas  at  the  time  was  ex-  [*662] 
tremely  prevalent,  and  having,  been  unfortunately  put  into  a  bed  formerly  occupied 
by  a  patient  with  that  disorder,  he  took  it,  and  died  in  consequence.  Till  this  super- 
vened, the  wound  bore  no  peculiarly  dangerous  symptoms.  The  public  prosecutor 
strongly  contended  that  if  the  man  had  not  been  fired  at,  he  never  would  have  been 
exposed  to  the  contagion  of  the  erysipelas,  and  therefore  his  death  was  by  a  circuit- 
ous, but  legitimate  consequence,  owing  to  the  wound;  but  this  was  deemed  too  re- 
mote a  conclusion,  and  the  prisoner,  under  the  direction  of  Lords  Justices  Clerk, 
Boyle,  and  Succoth,  was  acquitted.  R.  v.  Campbell,  Ibid.  In  like  manner,  where 
the  prisoner  had  thrown  a  quantity  of  sulphuric  acid  in  the  face  of  the  deceased,  and 
produced  such  inflammation  in  the  eyes  that  bleeding  was  deemed  necessary,  and  the 
orifice  made  by  the  surgeon  inflamed,  and  of  this  the  party  died,  but  not  of  the  in- 
jury in  the  face,  the  court  held  this  second  injury,  produced  by  a  difierent  hand,  not 
so  connected  with  the  original  violence  as  to  support  the  charge  of  murder,  and  the 
prisoner  was  convicted  of  as.sault  only.  R.  v.  Macmillan,  lb.  If  the  death  be  truly 
owing  to  the  wound,  it  signifies  not  that  under  more  favorable  circumstances,  and 
with  more  skilful  treatment,  the  fatal  result  might  have  been  averted.  1  Burnett, 
551 ;  Alison,  149.  Thus,  if  an  as.sault  be  made  which  opens  an  artery,  it  will  be  no 
defence  to  plead  that  by  the  assistance  of  a  surgeon  the  wound  might  have  beea 
stanched  and  life  preserved.  1  Hume,  184 ;  Alison,  149.  The  prisoner  was  one  of 
a  party  of  smugglers  who  had  fired  at  an  officer  of  excise.  The  wounded  man  was 
carried  to  the  nearest  village,  where  he  was  attended  by  a  surgeon  of  the  country, 
who  was  not  deficient  in  attention,  but  fever  ensuing,  the  party  died  at  the  end  of 
three  weeks.  It  was  objected  that  by  .skilful  treatment  the  man  might  have  recov- 
ered, but  the  court  said  that  it  was  for  the  prisoner  to  prove,  if  he  could,  that  death 
ensued  ex  malo  regimine.  R.  v.  Edgar,  Alison,  149.  The  true  distinction  in  all  such 
cases  is,  that  if  the  death  was  evidently  occasioned  by  grossly  erroneous  medical 
treatment,  the  original  author  will  not  be  answerable  ;  but  if  it  was  occasioned  from 
want  merely  of  the  higher  skill,  which  can  only  be  commanded  in  great  towns,  he 
will,  because  he  has  wilfully  exposed  the  deceased  to  a  risk  from  which  practically 
he  had  no  means  of  escaping.  Accordingly,  where  the  prisoner  was  indicted  for  the 
culpable  homicide  of  a  boy  in  a  manufactory,  by  striking  him  on  the  shoulder,  which 
dislocated  his  arm,  it  appearing  that  the  arm  had  been  worked  upon  two  days  after 
the  blow  by  an  ignorant  bonesetter,  whose  operations  did  more  harm  than  good,  and 
that  in  consequence  of  the  inflammation  thus  occa.«ioned,  acting  upon  a  sickly  and 
scrofulous  habit  of  body,  a  white  swelling  ensued,  which  proved  fatal,  the  jury, 
under  the  direction  of  Lord  Meadowbank,  acquitted  the  prisoner.  B..  v.  Macewan, 
lb.  Though  death  do  not  ensue  for  weeks  or  months  after  the  injury  was  received, 
yet  if  the  wound  be  severe,  and  kept  in  a  regular  progression  from  bad  to  worse,  so 
that  the  patient  continually  languishes  and  is  consumed  by  it,  as  by  a  disease,  this  in 
reason  and  law  is  the  same  as  if  he  had  died  on  the  spot.  1  Hume,  185 ;  Alison's 
Princ.  Cr.  Law  of  Scot.  151.  Thus,  where  the  deceased,  a  postboy,  was  robbed,  cut, 
and  left  on  the  ground  all  night,  and  death  ensued  at  the  end  of  two  months,  and  it 
was  proved  by  the  medical  evidence  that  the  wound,  with  the  cold  which  the  de- 
ceased got  by  lying  out  all  night,  and  the  great  loss  of  *blood  which  followed  [*663] 
on  it,  were  the  cause  of  his  death,  the  prisoner  was  convicted  of  the  murder  as  well 
as  the  robbery.  R.  v.  Caldwell,  Burnett,  552  (a) ;  Alison,  Princ.  151.  However 
feeble  the  condition  of  the  deceased  may  have  been,  and  however  short  his  tenure  of 
life,  it  is  equally  murder  as  if  the  person  killed  had  been  in  the  prime  of  youth  and 
vigor.    Accordingly,  where  it  appeared  that  the  deceased,  a  sick  and  infirm  old  man, 
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was  violently  beaten  with  a  pair  of  tongs,  of  which  in  a  few  hours  he  died,  and  it 
was  urged  that  his  death  was  rather  owing  to  his  previous  infirm  condition  than  to 
the  assault,  it  was  held  to  be  murder.  R.  v.  Ramsay,  1  Hume,  183;  Alison's  Princ. 
Cr.  Law  of  Scot.  149.  The  same  point  lately  arose  in  a  case  in  this  country.  Upon 
a  trial  for  manslaughter,  it  appeared  that  the  deceased,  at  the  time  of  the  blow  given, 
was  in  an  infirm  state  of  health,  and  this  circumstance  was  observed  ppon  on  behalf 
of  the  prisoner;  but  Parke,  J.,  in  addressing  the  jury,  remarked:  "It  is  said  that 
the  deceased  was  in  a  bad  state  of  health,  but  that  is  perfectly  immaterial,  as,  if  the 
prisoner  was  so  unfortunate  as  to  accelerate  her  death,  he  must  answer  for  it."  R.  v. 
Martin,  5  C.  &  P.  130. 

Proof  of  the  means  of  killing — variance  in  statement^  Where  a  man  is  indicted 
for  one  species  of  killing,  as  by  poison,  he  cannot  be  convicted  by  evidence  of  a 
totally  different  species  of  death,  as  by  shooting,  starving,  or  strangling.  But  if  the 
means  of  death  proved  agree  in  sub.stance  with  those  charged,  it  is  sufficient.  1  East, 
P.  C.  341 ;  2  Hale,  P.  C.  185;  R.  v.  Kelly,  1  Moo.  C.  C.  R.  113.  But  seethe  24 
&  25  Vict.  e.  100,  s.  6,  which  renders  it  unnecessary  to  state  the  means  of  death  in  the 
indictment.     Svpra,  p.  650. 

Proof  of  malice — in  general.'^  The  malice  necessary  to  constitute  the  crime  of 
murder  is  not  confineAto  an  intention  to  take  away  the  life  of  the  deceased,  but  in- 
cludes an  intention  to  do  any  unlawful  act  which  may  probably  end  in  the  depriving 
the  party  of  life.(l)  The  malice  prepense,  says  Blackstone,  essential  to  murder,  is 
not  so  properly  spite  or  malevolence  to  the  individual  in  particular,  as  an  evil  design 
in  general,  the  dictate  of  a  wicked,  depraved,  and  malignant  heart,  and  it  may  be 
either  express  or  implied  in  law, — express,  as  where  one,  upon  a  sudden  provoca- 
tion, beats  another  in  a  cruel  and  unusual  manner,  so  that  he  dies,  though  he  did 
not  intend  his  death;  as  where  a  park-keeper  tied  a  boy  who  was  stealing  wood,  to  a 
horse's  tail,  and  dragged  him  along  the  park;  and  a  schoolmaster  stamped  on  his 
scholar's  belly,  so  that  each  of  the  sufferers  died.  These  were  justly  held  to  be  mur- 
ders, because  the  correction  being  excessive,  and  such  as  could  not  proceed  but  from 
a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of  slaughter.  4  Bl.  Com.  199. 
Also,  continues  the  same  writer,  in  many  cases  where  no  malice  is  expressed,  the  law 
will  imply  it,  as  where  a  man  wilfully  poisons  another;  in  such  a  deliberate  act  the 
law  presumes  malice,  though  no  particular  enmity  can  be  proved.  And  if  a  man 
kills  another  without  any,  or  without  a  considerable  provocation,  the  law  implies 
malice ;  for  no  person,  unless  of  an  abandoned  heart,  would  be  guilty  of  such  an  act 
upon  a  slight  or  no  apparent  cause.  Id.  200.  The  Scotch  law  resembles  our  own  in 
this  particular,  and  the  rule  is  well  laid  down  by  Baron  Hume.  "  Our  practice," 
he  says,  "  does  not  distinguish  between  an  absolute  purpose  to  kill  and  a  purpose  to 
do  any  excessive  and  grievous  injury  to  the  person,  so  that  if  the  panel  assault  his 

(1)  The  State  v.  Sohajnwalcl,  31  Missouri,  147;  M.arer  v.  The  People,  10  Michigan,  212.  Every 
killing  is  presumed  to  be  malicious.  The  State  v.  Johnson,  Z  Jones's  Law,  2Bfi  ;  Green  v.  The  State, 
28  Mississippi,  687  ;  Atkins  v.  The  Sta,te,  16  Arkansas,  6(i8  ;  The  Commonwealth  v.  Eox,  8  (iray, 
585.  Though  malice  is  not  presumed  merely  from  the  fact  of  killing,  yet  the  circumstances  attend-  . 
ing  the  homicide  may  be  such  that  the  law  deems  it  malicious.  United  Slates  v.  Armstrong,  2  Curtis, 
C.  C.  446  ;  United  States  v.  Mingo,  Ibid.  1 ;  Commonwealth  v.  Hawkins,  3  Gray,  463  A  blow, 
with  a  dangerous  weapon,  calculated  to  produce  and  actually  producing  death,  if  struck  without 
such  provocation  as  reduces  the  crime  to  manslaughter,  is  deemed  by  law  malicious,  and  the  killing 
is  murder.  United  States  v.  McGlue,  1  Curtis,  C.  C.  1. 

Any  facts  may  be  shown,  in  a  trial  for  homioido,  that  tend  to  show  the  Intent  with  which  it  was 
committed.  Austin  v.  The  State,  14  Arkansas,  665. 


MUEDER,  *664 


*Deighbor,  meeting  to  hamstring  him  or  cut  out  his  tongue,  or  break  his  bones, 
or  beat  him  severely,  or  within  an  inch  of  his  life;  and  if  in  the  prosecution  of 
this  outrageous  purpose,  he  has  actually  destroyed  his  victim,  he  shall  equally  die 
for  it,  as  if  he  had  run  him  through  the  body  with  a  sword.  The  corrupt  disregard 
of  the  person  and  life  of  another  is  precisely  the  dole  or  malice,  the  depraved  and 
wicked  purpose,  which  the  law  requires  and  is  content  with."  2  Hume,  254,  256. 

"  Where  it  appears  that  one  person's  death  has  been  occasioned  by  the  hand  of 
another,  it  behooves  that  other  to  show  from  evidence,  or  by  inference  from  the  cir- 
cumstances of  the  case,  that  the  oifence  is  of  a  mitigated  character,  and  does  not 
amount  to  murder."  Per  Tindal,  C.  J.,  R.  v.  Greenacre,  8  C.  &  P.  35 :  34  E.  C. 
L.  R.     And  see  ante,  p.  21. 

Proof  of  malice — death  ensuing  in  the  perforTnance  of  an  unlawful  or  wanton 
act.']  The  rule  in  this  case  is  thus  laid  down  by  Sir  Michael  Foster.  If  an  action, 
unlawful  in  itself,  be  done  deliberately  and  with  intention  of  mischief,  or  great  bodily 
harm  to  particulars,  or  of  mischief  indiscriminately,  fall  it  where  it  may,  and  death 
ensue,  against  or  beside  the  original  intention  of  the  party,  it  will  be  murder.(l) 
But  if  such  mischievous  intention  do  not  appear  (which  is  matter  of  fact  to  be  col- 
lected from  the  circumstances),  and  the  act  was  done  heedlessly  and  incautiously,  it 
will  be  manslaughter,  not  accidental  death,  because  the  act  which  ensued  was  unlaw- 
ful. Poster,  261.  Thus,  where  an  injury  intended  to  be  inflicted  upon  A.  by  poison, 
blows,  or  other  means  of  death,  would,  had  he  sustained  it,  have  been  murder,  it 
will  amount  to  the  same  offence,  if  B.  by  accident  happens  to  lose  his  life  by  it.  But 
on  the  other  hand,  if  the  blow  intended  for  A.  arose  from  a  sudden  transport  of  fury, 
which,  in  case  A.  had  died  by  it,  would  have  reduced  the  offence  to  manslaughter, 
the  fact  will  admit  of  the  same  alleviation,  if  B.  should  happen  to  fall  by  the  blow. 
Foster,  262 ;  1  Hale,  P.  C.  438.  See  R.  v.  Hunt,  1  Moo.  C.  C.  93,  post,  tit.  At- 
tempt to  commit  Murder. 

So  where  two  parties  meet  to  fight  a  deliberate  duel,  and  a  stranger  come  to  part 
them,  and  is  killed  by  one  of  them,  it  is  murder  in  the  latter.  1  Hale,  P.  C.  441. 
And  where  the  prisoner,  intending  to  poison  his  wife,  gave  her  a  poisoned  apple, 
which  she,  ignorant  of  its  nature,  gave  to  a  child,  who  took  it  and  died ;  this  was 
held  murder  in  the  husband,  although,  being  present,  he  endeavored  to  dissuade  his 
wife  from  giving  it  to  the  child.  R.  v.  Saunders,  Plowd.  474;  Yicle  ante,  p.  187. 
Such  also  was  the  case  of  the  wife  who  mixed  ratsbane  in  a  potion  sent  by  the  apothe- 
cary to  her  husband,  which  did  not  kill  him,  hut  killed  the  apothecary,  who,  to  vindi- 
cate his  reputation,  tasted  it  himself,  having  first  stirred  it  about.  9  Co.  81 ;  Hawk. 
P.  C.  b.  1,  c.  31,  s.  46.  So  in  a  recent  case,  where  the  prisoner,  intending  to  mur- 
der A.,  shot  at  and  wounded  B.,  supposing  him  to  be  A.,  it  was  held  that  he  was 
properly  convicted  of  wounding  B.  with  intent  to  murder  him.  R.  v.  Smith,  25  L. 
J.  M.  C.  29. 

(1)  Where  a  statute  distinguishes  murder  into  degrees  and  makes  capital  only  that  which  is  com- 
mitted deliberately,  or  with  intent  to  kill,  it  matters  not  how  short  the  deliberation  is.  Kilpatriek 
V.  The  Commonwealth,  7  Casey,  198  ;  The  People  v.  Moore,  8  California,  90  ;  The  State  v.  McDon- 
nell, .S2  Vermont,  491  ;  The  People  v.'Bealoba,  17  California,  389. 

Homicide,  with  intent  to  kill,  is  murder,  though  the  intent  be  formed  but  an  instant  before  strik- 
ing the  blow.  The  People  v.  Clark,  3  Selden,  385  ;  Mitohum  t.  The  State,  11  Georgia,  615  ;  The 
State  V.  Dunn,  18  Missouri,  419  ;  The  State  v.  Jennings,  Ibid.  435  ;  Jordan  v.  The  State,  10  Texas, 
479  ;  Donnelly  v.  The  State,  2  Butcher,  463,  601. 

Under  the  statute  there  must  be  a  "  premeditated  design"  to  kill  ;  and  it  is  not  a  premeditated 
design,  if  the  de.«ign  be  formed  at  the  instant  of  striking  the  fatal  blow.  Sullivan  v.  The  People,  1 
Parker  C.  R.  347. 
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It  is  not  necessary,  in  order  to  render  the  killing  murder,  that  the  unlawful  act 
intended  would,  had  it  been  effected,  have  been  felony. 

Thus,  in  the  case  of.the  person  who  gave  medicine  to  a  woman  (1  Hale,  P.  C. 
429),  and  of  him  who  j)ut  skewers  into  a  woman's  womb,  with  a  view  in  both  cases 
to  procure  abortion,  whereby  the  women  were  killed;  such  acts  were  clearly  held 
[*665]  murder,  though  the  original  *attempt,  had  it  succeeded,  would  only  have 
been  a  great  misdemeanor;  fur  the  acts  were  in  their  nature  malicious  and  deliber- 
ate, and  necessarily  attended  with  great  danger  to  the  persons  on  whom  they  were 
practised.  1  East,  P.  0.  230.  So  if  in  case  of  a  riot  or  quarrel,  whether  sudden  or 
premeditated,  a  justice  of  the  peace,  constable,  or  watchman,  or  even  a  private  per- 
son, be  slain  in  endeavoring  to  keep  the  peace  and  suppress  the  affray,  he  who  kills 
him  is  guilty  of  murder;  for  notwithstanding  it  was  not  his  primary  intention  to 
commit  a  felony,  yet  inasmuch  as  he  persists  in  a  less  offence  with  so  much  obstinacy 
as  to  go  on  in  it,  to  the  hazard  of  the  lives  of  those  who  only  do  their  duty,  he  is,  in 
that  respect,  equally  criminal  as  if  his  intention  had  been  to  commit  felony.  Hawk. 
P.  0.  b.  1,  c.  81,  s,  54, 

If  a  person  rides  a  horse  known  to  be  used  to  kick,  amongst  a  multitude  of  people, 
although  he  only  means  to  divert  himself,  and  death  ensues  in  consequence,  he  will, 
it  is  said,  be  guilly  of  murder.  Hawk.  P.  C.  b.  1,  c.  31,  s.  61  ;  1  Lord  Raym.  143  ; 
Foster,  261 ;  1  East,  P.  C.  231.  And  if  a  man,  knowing  that  the  people  are  pass- 
ing along  the  street,  throw  a  stone  likely  to  create  danger,  or  shoot  over  the  house  or 
wall,  with  intent  to  do  hurt  to  people,  and  some  one  is  consequently  killed,  it  is  mur- 
der, on  account  of  the  previous  malice,  though  not  directed  against  any  particular 
individual;  for  it  is  no  excuse  that  the  party  was  not  bent  on  mischief  generally; 
but  if  the  act  were  merely  done  incautiously,  it  would  only  be  manslaughter.  1  East, 
P.  C.  231;  1  Hale,  P.  C.  475.  In  all  these  cases  the  nature  of  the  instrument  and 
the  manner  of  using  it,  as  calculated  to  produce  great  bodily  harm  or  not,  will  vary 
the  offence.  1  East,  P.  C.  257. 

The  rule  above  stated  must  be  taken  to  extend  only  to  such  acts  as  are  mala  in 
se  ;  for  if  the  act  be  merely  malum  prohibitum,  as  (formerly)  shooting  at  game  by 
a  person  not  qualified  to  keep  a  gun  for  that  purpose,  the  case  of  him  so  offending 
will  fall  under  the  same  rule  as  that  of  a  qualified  person.  The  mere  impo.sing  of 
penalties  will  not  in  a  case  of  this  kind  change  the  character  of  the  accident.  Foster, 
259.  So  if  one  throw  a  stone  at  another's  horse,  and  it  hit  a  person  and  kill  him,  it 
is  manslaughter  only.  1  East,  P.  C.  257  ;  1  Hale,  P.  0.  39. 

Death  ensuing  in  consequence  of  a  trespass  committed  in  sport  will  be  manslaugh- 
ter. The  prisoners  were  indicted  for  manslaughter,  in  having  caused  the  death  of  a 
man  by  throwing  stones  down  a  coal-pit.  Tindall,  G.  J.,  in  addressing  the  jury  said, 
if  death  ensue  in  consequence  of  a  wrongful  act  which  the  party  who  commits  it  can 
neither  justify  nor  excuse,  it  is  not  accidental  death,  but  manslaughter.  If  the  wrong- 
ful act  was  done  under  circumstances  which  show  an  intent  to  kill  or  do  any  serious 
injury  in  the  particular  case,  or  any  general  malice,  the  offence  becomes  that  of  mur- 
der. In  the  present  instance  the  act  was  one  of  n)ere  wantonness  and  sport,  but  still 
the  act  was  wrongful,  and  was  a  trespass.  R.  v.  Ponton,  1  Lewin,  C.  C.  179;  see 
further,  ante,  p.  642. 

The  Scotch  law  does  not  recognize  all  the  nice  distinctions  which  exist  in  our  own 
upon  this  head.  The  rule  in  that  country  is  stated  to  be,  that  homicide,  although 
not  originally  intended,  will  be  held  to  be  murder,  when  it  takes  place  during  the 
ervmmi.ssion  or  in  the  attempt  to  commit  a  capital  crime,  or  one  obviously  hazardous 
[*666]  to  life,  but  that  where  it  ensues  without  being  intended,  during  the  course  *of 
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an  inferior  delinquency,  and  from  which  no  peril  to  life  could  have  been  reasonably 
anticipated,  it  will  amount  to  culpable  homicide  only.  Alison's  Princ.  Crim.  Law  of 
Scotl.  52.  Perhaps  the  rule  with  regard  to  implied  malice  has  been  carried,  in  the 
English  practice,  to  at  least  the  full  length  which  reason  and  justice  warrant. 

Death  ensuing  in  consequence  of  the  wilful  omission  of  a  duty  will  be  murder ; 
death  ensuing  in  consequence  of  the  negligent  omission  of  a  duty  will  be  manslaugh- 
ter. R.  V.  Hughes,  Dears.  &  B.  C.  C.  1;  26  L.  J.  M.  C.  2U2.  In  that  case  the 
prisoner  was  a  brakesman  at  the  mouth  of  a  pit-shaft.  Building  materials  were  being 
sent  into  the  pit,  and  it  was  the  prisoner's  duty  to  place  a  stage  over  the  mouth  of 
the  pit  as  the  loaded  trucks  came  up,  from  which  the  materials  were  lowered  into  the 
pit.  The  prisoner  negligently  omitted  to  place  the  stage  over  the  mouth  of  the  pit 
as  one  of  the  trucks  came  up,  in  consequence  of  which  it  fell  into  the  pit  and  killed 
the  deceased.  Lord  Campbell,  in  delivering  the  judgment  of  the  Court  of  Criminal 
Appeal,  said,  "  If  the  prisoner,  of  malice  aforethought,  and  with  the  premeditated 
design  of  causing  the  death  of  the  deceased,  had  omitted  to  place  the  stage  on  the 
mouth  of  the  shaft,  and  the  death  of  the  deceased  had  thereby  been  caused,  the  pris- 
oner would  have  been  guilty  of  murder.  According  to  the  common  law  form  of  an 
indictment  for  murder  by  reason  of  the  omission  of  a  duty,  it  was  necessary  that  the 
indictment  should  allege  that  it  was  the  duty  of  the  prisoner  to  do  the  act,  or  to  state 
the  facts  from  which  the  law  would  infer  this  duty.  R.  v.  Edwards,  8  C.  &  P.  611  : 
34  E.  C.  L.  R. ;  R.  v.  Goodwin,  1  Russ.  by  Grea.  563  (n).  But  it  has  never  been 
doubted  that  if  death  is  the  direct  consequence  of  the  malicious  omission  to  perform 
a  duty,  as  of  a  mother  to  nourish  her  infant  child,  this  is  a  case  of  murder.  If  the 
omission  was  not  malicious,  and  arose  from  negligence  only,  it  is  a  case  of  man- 
slaughter." 

Proof  of  malice — neylect  a,nd  ill  treatment  of  infanls,  &c.]  Amongst  the  modes 
of  killing  mentioned  by  Lord  Hale,  are  the  exposing  a  sick  or  weak  person  or  infant 
to  the  cold,  with  the  intent  to  destroy  him,  and  laying  an  impotent  person  abroad,  so 
that  he  may  be  exposed  to  and  receive  mortal  harm,  as  laying  an  infant  in  an  orchard, 
and  covering  it  with  leaves,  whereby  a  kite  strikes  it  and  kills  it.  1  Hale,  P.  C.  431, 
4o2.  In  these  cases  the  offence  may  amount  to  wilful  murder,  under  the  rule  that 
he  who  wilfully  and  deliberately  does  any  act  which  apparently  endangers  another's 
life,  and  thereby  occasions  his  death,  shall,  unless  he  clearly  prove  the  contrary,  be 
adjudged  to  kill  him  of  malice  prepense.  1  East,  P.  C.  225.  Such  was  the  case  of 
the  man  who  carried  his  sick  father  against  his  will,  in  a  severe  season,  from  town  to 
town,  by  reason  whereof  he  died.  Hawk.  P.  C.  b.  1,  c.  31,  s.  5  ;  2  East,  P.  C.  225. 
See  R.  v.  Stockdale,  2  Lew.  C.  C.  220.(1) 

Cases  of  this  kind  have  arisen,  where  apprentices  or  prisoners  have  died  in  conse- 
quence of  the  want  of  sufficient  food  and  necessaries,  and  where  the  question  has 
been  whether  the  law  would  imply  such  malice  in  the  master  or  gaoler,  as  is  neces- 
sary to  make  the  offence  murder.  The  prisoner,  Charles  Squire,  and  his  wife  were 
both  indicted  for  the  murder  of  a  parish  apprentice,  bound  to  the  former.  Both  the 
prisoners  had  used  the  deceased  in  a  most  cruel  and  barbarous  manner,  and  had  not 
provided  him  with  sufficient  food  and  nourishment ;  but  the  surgeon  who  opened  the 
body  deposed  that,  *in  his  opinion,  the  boy  died  from  debility  and  for  want  [*667] 
of  proper  food  and  nourishment,  and  not  from  the  wounds  he  had  received.     Law- 

(1)  Where  a  seamnn  is  in  a  state  of  debility,  and  the  master  Isqowingl.v  and  maliciously  compels 
him  to  go  aloft,  and  he  falls  into  the  sea,  and  is  drowned,  it  is  murder.  If  there  be  no  malice,  it  is 
manslaughter.  United  States  r.  Freeman,  4  Mason,  505. 
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renee,  J.,  upon  this  evidence,  was  of  opinion  that  the  case  was  defective  as  to  the 
wife,  as  it  was  not  her  duty  to  provide  the  apprentice  with  food,  she  being  the  ser- 
vant of  her  husband,  and  so  directed  the  jury,  who  acquitted  her;  but  the  husband 
was  found  guilty  and  executed.  E.  v.  Squire,  1  Russ.  by  Grea.  490.  The  not  sup- 
plying an  apprentice  with  sufficient  food  is  an  indictable  misdemeanor.  R.  v.  Friend, 
Russ.  &  Ry.  20.  As  to  what  is  sufficient  proof  of  the  apprenticeship,  see  R.  v.  Plum- 
mer,  Carr.  &  M.  597  :  41  E.  C.  L.  R. 

Where  a  married  woman  was  charged  with  the  murder  of  her  illegitimate  child, 
three  years  old,  by  omitting  to  supply  it  with  proper  food  ;  Alderson,  B.,  held  that 
she  could  not  be  convicted  unless  it  was  shown  that  her  husband  supplied  her  with 
food  to  give  to  the  child,  and  that  she  wilfully  neglected  to  give  it.  The  learned 
judge  said,  "  There  is  no  distinction  between  the  case  of  an  apprentice  and  that  of  a 
bastard  child,  and  the  wife  is  only  the  servant  of  the  husband,  and  according  to  the 
case  before  Mr.  Justice  Lawrence  (R.  v.  Squire,  supra),  can  only  be  made  criminally 
responsible  by  omitting  to  deliver  the  food  to  the  child,  with  which  she  had  been 
supplied  by  her  husband."  R.  v.  Saunders,  7  C.  &  P.  277  :  32  E.  C.  L.  R.  But 
in  the  case  of  an  infant,  the  mother  would  be  liable  if  the  death  arose  from  her  not 
suckling  the  child  when  she  was  capable  of  doing  so.  Per  Patteson,  J.,  R.  v.  Edwards, 
8  C.  &  P.  611 :  34  E.  C.  L.  R.  In  such  a  case  the  indictment  must  state  that  it  was 
the  duty  of  the  prisoner  to  supply  the  child  with  food,  otherwise  it  will  be  bad. 
Ibid. 

The  prisoner,  an  unmarried  woman,  left  Worcester  in  a  stage-wagon,  and  was  in 
the  wagon  about  ten  at  night  at  the  Wellington  Inn  on  the  Malvern  Hills.  She  must 
have  subsequently  left  the  wagon,  as  she  overtook  it  at  Ledbury.  It  appeared  that 
she  had  been  delivered  of  a  child  at  the  roadside  between  the  Wellington  Inn  and 
Ledbury,  and  had  carried  it  about  a  mile  to  the  place  where  it  was  found,  which  was 
also  at  the  roadside.  The  road  was  much  frequented,  and  two  wagon  teams  and 
several  persons  were^on  it  about  the  time  when  the  child  was  left.  A  wagoner,  who 
was  passing  along  the  road,  heard  the  child  cry,  but  went  on  without  rendering  it  any 
assistance.  Having  told  some  other  persons,  they  proceeded  to  the  spot,  and  found 
the  child,  which  was  quite  naked,  dead  from  cold  and  exhaustion.  It  further  ap- 
peared, that  the  prisoner  had  arranged  with  a  woman  to  be  confined  at  her  house, 
and  to  pay  her  8s.  6d.  a  week  for  taking  care  of  the  child.  Coltman,  J.,  in  summing 
up  to  the  jury,  said,  "Suppose  a  person  leaves  a  child  at  the  door  of  a  gentleman, 
where  it  is  likely  to  be  taken  into  the  house  almost  immediately,  it  would  be  too 
much  to  say,  that  if  death  ensued  it  would  be  murder;  the  probability  there  would  be 
so  great,  almost  amounting  to  a  certainty,  that  the  child  would  be  found  and  taken 
care  of  If,  on  the  other  hand,  it  were  left  on  an  unfrequented  place,  a  barren  heath 
for  instance,  what  inference  could  be  drawn  but  that  the  party  left  it  there  in  order 
that  it  might  die.  This  is  a  sort  of  intermediate  case,  because  the  child  is  exposed 
on  a  public  road  where  persons  not  only  might  pass,  but  were  passing  at  the  time,  and 
you  will  therefore  consider  whether  the  prisoner  had  reasonable  ground  for  believino- 
that  the  child  would  be  found  and  preserved."  R.  v.  Walters,  Carr.  &  M.  164  :  41 
[*668]  E.  G.  L.  R.  See  also  R.  v.  Waters,  *1  Den.  C.  C.  R.  856;  S.  C.  18  L.  J. 
M.  C.  58,  ante,  p.  645.  The  prisoner  was  indicted  for  the  murder,  and  was  also 
charged  on  the  coroner's  inquisition  with  the  manslaughter,  of  Sarah  Jane  Cheese- 
man,  by  beating  her,  and  compelling  her  to  work  for  unreasonable  hours,  and  beyond 
her  strength.  The  prisoner  was  aunt  to  the  deceased,  who  was  about  fifteen,  and  with 
her  sister,  who  was  two  or  three  years  younger,  their  mother  being  dead,  had  been 
placed  under  the  prisoner's  care.     The  prisoner  employed  them  both  in  stay-stitching 
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for  fourteen  and  sometimes  fifteen  hours  a  day,  and  when  they  did  not  do  the  required 
quantity  of  work,  severely  punished  them  with  the  cane  and  the  rod.  The  deceased 
was  in  ill  health,  and  did  not  do  so  much  work  as  her  younger  sister,  and  in  conse- 
quence was  much  oftener  and  more  cruelly  punished  by  the  prisoner,  who  accompa- 
nied her  correction  by  the  use  of  very  violent  and  threatening  language.  The  sur- 
geon who  examined  the  deceased  stated  before  the  coroner,  that,  in  his  opinion,  she 
died  from  consumption,  but  that  her  death  was  hastened  by  the  treatment  she  was 
said  to  have  received.  It  appeared  that  the  prisoner,  when  she  beat  the  deceased 
for  not  doing  her  work,  always  said  that  she  was  sure  that  she  was  acting  the  hypo- 
crite, and  shamming  illness,  and  that  she  had  a  very  strong  constitution.  The  pris- 
oner having  pleaded  guilty  to  the  charge  of  manslaughter,  the  counsel  for  the  prose- 
cution declined  to  offer  any  evidence  upon  the  charge  of  murder,  thinking  there  was 
not  proof  of  malice  sufficient  to  constitute  that  offence,  in  which  opinion  Vaughan, 
B.,  concurred.  K.  v.  Cheeseman,  7  C.  &  P.  455  :  32  E.  C.  L.  R. 

Huggins,  the  warden  of  the  Fleet,  appointed  Gibbons  his  deputy,  and  Gibbons  had 
a  servant,  Barnes,  whose  duty  it  was  to  take  care  of  the  prisoners,  and  particularly  of 
one  Arne.  Barnes  put  him  into  a  newly-built  room,  over  a  common  sewer,  the  walls 
of  which  were  damp  and  unwholesome,  and  kept  him  there  forty-four  days  without 
fire,  chamber-pot,  or  other  convenience.  Barnes  knew  the  state  of  the  room,  and  for 
fifteen  days  at  least  before  the  death  of  Arne,  Huggins  knew  its  condition,  having 
been  once  present,  seen  Arne,  and  turned  away.  By  reason  of  the  duress  of  impris- 
onment, Arne  sickened  and  died.  During  the  time  Gibbons  was  deputy,  Huggins 
sometimes  acted  as  warden.  These  facts  appearing  on  a  special  verdict,  the  court 
were  clearly  of  opinion  that  Barnes  was  guilty  of  murder.  They  were  deliberate  acts 
of  cruelty,  and  enormous  violations  of  the  trust  reposed  by  the  law  in  its  ministers  of 
justice;  but  they  thought  Huggins  not  guilty.  It  could  not  be  inferred  from  the 
bare  seeing  the  deceased  once  during  his  confinement,  that  Huggins  knew  his  situa- 
tion was  occasioned  by  improper  treatment,  or  that  he  consented  to  the  continuance 
of  it.  They  said  it  was  material  that  the  species  of  duress  by  which  the  deceased 
came  by  his  death,  could  not  be  known  by  a  bare  looking  in  upon  him.  Huggins 
could  not  know  the  circumstances  under  which  he  was  placed  in  the  room  against  his 
consent,  or  the  length  of  his  confinement,  or  how  long  he  had  been  without  the  decent 
necessaries  of  life,  and  it  was  likewise  material  that  no  application  had  been  made  to 
him,  which,  perhaps,  might  have  altered  the  case.  Besides  the  verdict  found  that 
Barnes  was  the  servant  of  Gibbons,  and  Gibbons  had  the  actual  management  of  the 
prison,  and  the  judges  seemed  to  think  that  the  accidental  presence  of  the  principal 
would  not  amount  to  a  revocation  of  the  deputy's  authority.  R.  v.  Huggins,  2  Str. 
882;  Foster,  322;  1  East,  *P.  C.  331.  So  where  a  gaoler,  knowing  that  a  [*669] 
prisoner,  infected  with  the  small-pox,  lodged  in  a  certain  room  in  the  prison,  confined 
another  prisoner,  against  his  will,  in  the  same  room,  and  the  latter  prisoner,  who  had 
not  had  the  distemper  (of  which  the  gaoler  had  notice),  caught  it,  and  died  of  it,  it 
was  held  to  be  murder  in  the  gaoler.  Castell  v.  Bambridge,  2  Str.  856;  Foster,  322; 
1  East,  P.  C.  331. 

But  where  the  death  ensues  from  incautious  neglect,  however  culpable,  rather 
than  from  any  actual  malice  or  artful  disposition  to  injure,  or  obstinate  perseverance 
in  doing  an  act  necessarily  attended  with  danger,  regardless  of  its  consequences,  the 
severity  of  the  law,  says  Mr.  East,  may  admit  of  some  relaxation,  but  the  case  must 
be  strictly  freed  from  the  latter  incidents.  1  East,  P.  C.  226.  An  apprentice  re- 
turned from  Bridewell,  whither  he  had  been  sent  for  bad  behavior,  in  a  lousy  and 
distempered  condition,  and  his  master  did  not  take  the  care  of  him  which  his  situ- 
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ation  required,  and  which  he  might  have  done.  The  apprentice  was  not  suffered  to 
lie  in  a  bed,  on  account  of  the  vermin,  but  was  made  to  lie  on  boards,  without  any 
covering,  and  no  medical  aid  was  procured.  The  boy  dying,  the  master  was  indicted 
for  wilful  murder,  and  the  medical  men  who  were  examined  were  of  opinion  that  his 
death  was  most  probably  occasioned  by  his  previous  ill-treatment  in  Bridewell,  and 
the  want  of  care  when  he  went  home.  And  they  were  inclined  to  think  that,  had 
he  been  properly  treated  when  he  came  home,  he  might  have  recovered.  There  was 
no  evidence  of  personal  violence  or  want  of  suflBcient  sustenance.  The  recorder  left 
it  to  the  jury  to  consider  whether  the  death  was  occasioned  by  ill-treatment  of  the 
prisoner,  and  if  so,  whether  the  ill-treatment  amounted  to  evidence  of  malice,  in 
which  case  it  would  be  murder.  At  the  same  time  they  were  told,  with  the  concur- 
rence of  Mr.  Justice  Gould  and  Mr.  Baron  Hothara,  that  if  they  thought  otherwise, 
yet  as  it  appeared  that  the  prisoner's  conduct  towards  the  apprentice  was  highly 
blamable  and  improper,  they  might,  under  all  these  circiimstances,  find  him  guilty  of 
manslaughter,  which  they  accordingly  did,  and  the  judges  afterwards  approved  of 
the  conviction.  K.  v.  Self,  1  East,  P.  C.  226;  1  Russ.  by  Grea.  490. 

The  deceased,  Mrs.  Warner,  was  about  seventy-four  years  of  age,  and  lived  with  a 
sister  until  the  death  of  the  latter,  in  March,  1837.  The  prisoner  attended  the 
funeral  of  the  sister,  and  after  it  was  over,  stated  that  the  deceased  was  going  to  live 
with  him  until  affairs  were  settled,  and  that  he  would  make  her  happy  and  comfort- 
able. Other  evidence  was  given  to  show  that  the  prisoner  had  interfered  in  her 
affairs,  and  had  undertaken  to  provide  her  with  food  and  necessaries  as  long  as  she 
lived.  It  appeared  that,  after  July,  no  servant  was  kept,  but  the  deceased  was  waited 
upon  by  the  prisoner  and  his  wife.  The  kitchen  in  which  the  deceased  lived  had  a 
large  window,  through  which  persons  in  the  court  could  see  plainly  what  was  passing 
within,  and  could  converse  with  the  inmates  of  it.  Several  witnesses  swore  that, 
after  the  servant  left,  the  deceased  remained  locked  in  the  kitchen  alone,  sometimes 
by  the  prisoner  and  sometimes  by  his  wife,  for  hours  together,  and  that  on  several 
occasions  she  complained  of  being  confined,  and  cried  to  be  let  out.  They  also  stated, 
that  in  cold  weather  they  were  not  able  to  discern  any  fire  in  the  kitchen,  and  it  ap- 
peared that  for  some  time  before  the  deceased's  death,  she  was  not  out  of  the  kitchen 
[*670]  at  all,  but  was  kept  continually  locked  in  *there.  The  prisoner's  wife  was 
the  only  person  who  was  with  the  deceased  about  the  time  of  her  death,  which  hap- 
pened in  February,  1838.  An  undertaker's  man,  who  was  called  in  very  soon  after, 
stated,  that  from  the  appearance  of  the  body,  he  thought  she  had  died  from  want  and 
starvation.  A  medical  witness  said,  that  there  was  great  emaciation  of  the  body,  and 
the  stomach  and  bowels  were  empty  and  collapsed,  but  that  the  immediate  cause  of 
death  was  water  on  the  brain,  which  he  seemed  to  think  might  be  caused  by  want  of 
food.  In  summing  up  to  the  jury,  Patteson,  J.,  said,  "If  the  prisoner  was  guilty  of 
wilful  neglect,  so  gross  and  wilful  that  you  are  satisfied  he  must  have  contemplated 
the  death  of  Mrs.  Warner,  then  he  will  be  guilty  of  murder.  If,  however,  you  think 
only  that  he  was  so  careless  that  her  death  was  occasioned  by  his  negligence,  though 
he  did  not  contemplate  it,  he  will  be  guilty  of  manslaughter.  The  cases  which  hap- 
pened of  this  description  have  been  generally  cases  of  children  and  servants,  where 
the  duty  has  been  apparent.  This  is  not  such  a  case;  but  it  will  be  for  you  to  say 
whether,  from  the  way  in  which  the  prisoner  treated  her,  he  bad  not,  by  way  of  con- 
tract, in  some  way  or  other  taken  upon  him  the  performance  of  that  duty  which  she, 
from  age  and  infirmity,  was  incapable  of  doing."  After  referring  to  the  statements 
of  some  of  the  witnesses,  the  learned  judge  continued :  "  This  is  the  evidence  on 
which  you  are  called  on  to  infer  that  the  prisoner  undertook  to  provide  the  deceased 
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with  Decessaries;  and  though,  if  he  broke  that  contract,  he  might  not  be  liable  to  be 
indicted  during  her  life,  yet  if  by  his  negligence  her  death  was  occasioned,  then  he 
becomes  criminally  responsible."  The  prisoner  was  found  guilty  of  manslaughter. 
E.  V  Marriott,  8  C.  &  P.  425 :  34  E.  C.  L.  K.  As  to  the  duty  of  a  husband  to  sup- 
ply his  wife  with  shelter,  see  R.  v.  Plummer,  1  C.  &  K.  600. 

A  young  woman,  who  was  eighteen  years  of  age,  and  unmarried,  and  who  usually 
supported  herself  by  her  own  labor,  being  pregnant,  and  about  to  be  confined,  re- 
turned to  the  house  of  her  stepfather  and  her  mother.  The  girl  was  taken  in  labor 
in  the  absence  of  the  stepfather,  and  in  presence  of  her  mother.  The  mother  did 
not  take  any  steps  to  procure  the  assistance  of  a  midwife,  although  she  could  have  got 
one  had  she  chosen,  and  the  daughter  died  in  her  confinement  from  the  want  of  such 
assistance.  Held,  that  there  was  no  such  breach  of  duty  by  the  mother  as  to  render 
her  criminally  liable  for  the  death  of  her  daughter.  R.  v.  Shepherd,  31  L.  J.  M.  C. 
102. 

Proof  of  malice — death  caused  hy  negligence.']  Where  death  is  occasioned  by  the 
hand  of  a  party  engaged  in  the  performance  of  an  act  otherwise  lawful,  it  may,  by 
reason  of  negligence,  amount  to  manslaughter,  or  perhaps  even  to  murder,  according 
to  the  circumstances  by  which  it  is  accompanied.  The  most  usual  illustration  of  this 
doctrine  is  the  instance  of  workmen  throwing  stones  and  rubbish  from  a  house  in  the 
ordinary  course  of  their  business,  by  which  a  person  underneath  happens  to  be  killed. 
If  they  deliberately  saw  the  danger,  or  betrayed  any  consciousness  of  it,  whence  a 
general  malignity  of  heart  might  be  inferred,  and  yet  gave  no  warning,  it  will  be 
murder,  on  account  of  the  gross  impropriety  of  the  act.  If  they  did  not  look  outf, 
or  not  till  it  was  too  late,  and  there  was  even  a  small  probability  of  persons  passing 
by,  it  will  be  manslaughter.  *But  if  it  had  been  in  a  retired  place,  where  [*671] 
there  was  no  probability  of  persons  passing  by,  and  none  had  been  seen  about  the 
spot  befoi'e,  it  seems  to  be  no  more  than  accidental  death.  For  though  the  act  itself 
might  breed  danger,  yet  the  degree  of  caution  requisite  being  only  in  proportion  to 
the  apparent  necessity  of  it,  and  there  being  no  apparent  call  for  it  in  the  instance 
put,  the  rule  applies  de  non  existentihus  et  non  apparentihus  eadein  est  ratio.  So  if 
any  person  had  been  before  seen  on  the  spot,  but  due  warning  were  given,  it  will  be 
only  misadventure.  On  the  other  hand,  in  London  and  other  populous  towns,  at  a 
time  of  day  when  the  streets  are  usually  thronged,  it  would  be  manslaughter,  not- 
withstanding the  ordinary  caution  used  on  other  occasions  of  giving  warning;  for  in 
the  hurry  and  noise  of  a  crowded  street,  few  persons  hear  the  warning,  or  suiEciently 
attend  to  it,  however  loud.  1  East,  P.  C.  262;  Foster,  262;  1  Hale,  P.  C.  472;  4 
Bi.  Com.  192. 

Cases  of  negligent  driving  fall  under  the  same  consideration,  and  if  death  ensues 
it  will  be  murder,  manslaughter,  or  misadventure,  according  to  the  caution  exercised, 
and  with  reference  to  the  place  where  the  injury  occurred.  It  has  been  already  stated 
that,  under  circumstances  indicating  a  wanton  and  malicious  disregard  of  human  life, 
the  offence  may  amount  even  to  murder.  If  there  be  negligence  only  in  the  driver, 
it  will  be  manslaughter,  and  if  negligence  be  absent,  it  will  amount  to  misadventure 
merely.  If  A.  drives  his  cart  carelessly,  and  it  runs  over  a  child  in  the  street,  if  A. 
saw  the  child,  and  yet  drove  upon  him,  it  is  murder;  if  he  did  not  see  the  child,  it 
is  manslaughter;  if  the  child  ran  across  the  way,  and  it  was  impossible  to  stop  the 
cart  before  it  ran  over  the  child,  it  is  homicide  per  mfortimmm.  1  Hale,  P.  C.  476; 
Foster,  263.  So  if  a  boy,  riding  in  a  street,  puts  his  horse  to  full  speed,  and  runs 
over  a  child  and  kills  him,  this  is  manslaughter,  and  not  per  infortunium ;  and  if  he 
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rides  into  a  press  of  people,  with  intent  to  do  hurt,  and  the  horse  kills  one  of  them, 
it  is  murder  in  the  rider.  1  Hale,  P.  G.  476.  A.  was  driving  his  cart  with  four 
horses,  in  the  highway  at  Whitechapel.  He  being  in  his  cart,  and  the  four  horses  at 
a  trot,  they  threw  down  a  woman  who  was  going  the  same  way,  with  a  burden  upon 
her  head,  and  killed  her.  Holt,  C.  J.,  two  other  judges,  and  the  recorder,  held  this 
to  be  misadventure  only;  but,  per  Holt,  C.  J.,  if  it  had  been  in  a  street  where  people 
usually  passed,  it  had  been  manslaughter.  Upon  this  case,  Mr.  East  has  made  the 
following  observation  :  "  It  must  be  taken  for  granted  from  this  note  of  the  case  that 
the  accident  happened  in  a  highway,  where  people  did  not  usually  pass,  for  otherwise 
the  circumstance  of  the  driver  being  in  the  cart  and  going  so  much  faster  than  is 
usual  for  carriages  of  that  construction,  savored  much  of  negligence  and  impropriety, 
for  it  was  extremely  difficult,  if  not  impossible,  to  stop  the  course  of  the  horses  sud- 
denly, in  order  to  avoid  any  person  that  could  not  get  out  of  the  way  in  time.  And 
indeed  such  conduct  in  the  driver  of  such  heavy  carriages,  might,  under  such  cir- 
cumstances, be  thought  to  betoken  a  want  of  due  care,  if  any,  though  few  persons; 
might  probably  pass  by  the  same  road.  The  greatest  possible  care  is  not  to  be  ex- 
pected, nor  is  it  to  be  required,  but  whoever  seeks  to  excuse  himself  for  having  un- 
fortunately occasioned,  by  any  act  of  his  own,  the  death  of  another,  ought  at  least  to 
[*672]  show  that  he  took  that  care  to  avoid  it  which  persons  in  similar  situations  *are 
accustomed  to  do."  1  East,  P.  0.  263.  The  deceased  was  walking  along  the  road  in 
a  state  of  intoxication.  The  prisoner  was  driving  a  cart  drawn  by  two  horses,  with- 
out reins.  The  horses  were  cantering,  and  the  prisoner  was  sitting  in  front  of  the 
cart.  On  seeing  the  deceased,  he  called  to  him  twice  to  get  out  of  the  way,  but  from 
the  state  he  was  in,  and  the  rapid  pace  of  the  horses,  he  could  not  do  so,  and  was 
killed.  Garrow,  B.,  said,  that  if  a  man  drive  a  cart  at  an  unusual  rapid  pace, 
whereby  a  person  is  killed,  though  he  calls  repeatedly  to  such  person  to  get  out  of 
the  way,  if  from  the  rapidity  of  the  driving  or  any  other  cause  the  person  cannot  get 
out  of  the  way  in  time  enough,  but  is  killed,  the  driver  is  guilty  of  manslaughter. 
He  added,  that  it  is  the  duty  of  every  man  who  drives  any  carriage,  to  drive  it  with 
such  care  and  caution  as  to  prevent,  as  far  as  in  his  own  power,  any  accident  or  injury 
that  may  occur.  K.  v.  Walker,  1  C.  &.P.  320  :  12  E.  C.  L.  R.  What  will  constitute 
negligence  in  the  case  of  driving  carriages,  must  depend  greatly  upon  the  circum- 
stances of  each  particular  case.  It  was  ruled  by  Mr.  Justice  Bayley,  that  a  carter, 
by  being  in  the  cart,  instead  of  at  the  horse's  head,  or  by  its  side,  was  guilty  of  neg- 
ligence; and,  if  death  ensues,  of  manslaughter.  R.  v.  Knight,  1  Lewin,  C.  C.  168. 
And  the  same  point  was  ruled  by  Hullock,  B.  Anon.  Ibid.  And  see  R.  v.  Swindall, 
ante,  p  644.  The  prisoner  was  charged  with  manslaughter.  It  appeared  that  there 
were  two  omnibuses,  which  were  running  in  opposition  to  each  other,  galloping  along 
a  road,  and  that  the  prisoner  was  driving  that  on  which  the  decea.sed  sat,  and  was 
whipping  his  horses  just  before  the  omnibus  upset.  In  summing  up  to  the  jury, 
Patteson,  J.,  said,  "The  main  questions  are,  were  the  two  omnibuses  racing?  and 
was  the  prisoner  driving  as  fast  as  he  could,  in  order  to  get  past  the  other  omnibus  ? 
and  had  he  urged  his  horses  to  so  rapid  a  pace  that  he  could  not  control  them  ?  If 
you  are  of  that  opinion,  you  ought  to  convict  him."  R.  v.  Timmins,  7  C.  &  P.  499  : 
32  E.  C.  L.  R. 

To  make  the  captain  of  a  steam-vessel  guilty  of  manslaughter,  in  causing  a  person 
to  be  drowned  by  running  down  a  boat,  the  prosecutor  must  show  some  act  done  by 
the  captain,  and  a  mere  omission  on  his  part  in  not  doing  the  whole  of  his  duty,  is 
not  sufficient.  But  if  there  were  sufficient  light,  and  the  captain  of  the  steamer  is 
either  at  the  helm  or  in  a  situation  to  be  giving  the  command,  and  does  that  which 
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causes  the  injury,  he  is  guilty  of  manslaughter.   Per  Park,  J.,  and  Alderson,  B.,  K. 
V.  Green,  7  C.  &  P.  156 ;  but  see  R.  v.  Hughes,  supra,  p.  644. 

The  prisoner  was  indicted  for  manslaughter,  and  it  appeared  that  it  was  his  duty 
to  attend  a  steam-engine,  and  that  on  the  occasion  in  question  he  had  stopped  the 
engine  and  gone  away.  During  his  absence,  a  person  came  to  the  spot  and  put  it  in 
motion,  and  being  unskilled,  was  unable  to  stop  it  again ;  and  in  consequence  of  the 
engine  being  thus  put  in  motion,  the  deceased  was  killed.  Alderson,  B.,  stopped  the 
case,  observing,  that  the  death  was  the  consequence,  not  of  the  act  of  the  prisoner, 
but  of  the  person  who  set  the  engine  in  motion  after  the  prisoner  went  away,  and 
that  it  was  necessary,  in  order  to  a  conviction  for  manslaughter,  that  the  negligent 
act  which  caused  the  death,  should  be  that  of  the  party  charged.  R.  v.  Hilton,  2 
Lew.  C.  C.  214 ;  see  also  R.  v.  Lowe,  ante,  p.  644,  and  R.  v.  Bennett,  Id. 

It  is  sometimes  very  difficult  to  trace  the  boundaries  between  manslaughter  and 
misadventure,  as  in  the  following  case :  A  man  found  *a  pistol  in  the  street,  [*673] 
which  he  had  reason  to  believe  was  not  loaded,  he  having  tried  it  with  the  rammer. 
He  carried  it  home  and  showed  it  to  his  wife,  and  she  standing  before  him,  he  pulled 
the  cock  and  touched  the  trigger.  The  pistol  went  off  and  killed  the  woman.;  and 
this  was  ruled  to  be  manslaughter.  Kel.  41.  Admitting,  says  Mr.  Justice  Poster, 
that  this  judgment  was  strictly  legal,  it  was,  to  say  no  better  of  it,  summum  jus. 
But,  he  continues,  I  think  it  was  not  so,  for  the  law  in  these  cases  does  not  require 
the  utmost  caution  that  can  be  used ;  it  is  sufficient  that  a  reasonable  precaution, 
what  is  usual  and  ordinary  in  like  cases,  should  be  used.  Foster,  264.  Mr.  Justice 
Foster  mentions  a  similar  case,  which  occurred  before  himself:  "I  once  upon  a  cir- 
cuit tried  ^  man  for  the  death  of  his  wife  by  a  like  accident.  Upon  a  Sunday  morn- 
ing the  man  and  his  wife  went  a  mile  or  two  from  home  with  some  neighbors,  to  take 
a  dinner  at  the  house  of  their  common  friend.  He  carried  his  gun  with  him,  hoping 
to  meet  with  some  diversion  by  the  way.  But  before  he  went  to  dinner  he  discharged 
it,  and  set  it  up  in  a  private  place  in  his  friend's  house.  After  dinner  he  went  to 
church,  and  in  the  evening  returned  home  with  his  wife  and  neighbors,  bringing  his 
gun  with  him,  which  was  carried  into  the  room  where  his  wife  was.  He  taking  it 
up,  touched  the  trigger,  when  it  went  off  and  killed  his  wife,  whom  he  tenderly 
loved.  It  came  out  in  evidence,  that  while  the  man  was  at  church  a  person  belong- 
ing to  the  family  privately  took  the  gun,  charged  it,  and  went  after  some  game,  but 
before  the  service  at  church  was  ended,  restored  it,  loaded,  to  the  place  where  it  was 
taken,  and  where  the  defendant,  ignorant  of  what  had  passed,  found  it,  to  all  appear- 
ance, as  he  had  left  it.  "  I  did  not,"  says  Mr.  Justice  Foster,  "inquire  whether  the 
poor  man  had  examined  the  gun  before  he  carried  it  home,  but  being  of  opinion, 
upon  the  whole  evidence,  that  he  had  reasonable  grounds  to  believe  that  it  was  not 
loaded,  I  directed  the  jury,  that  if  they  were  of  the  same  opinion,  they  should  acquit 
him,  and  they  did  acquit  him  accordingly."    Foster,  265. 

Parents,  masters,  and  other  persons  having  authority  in  foro  domestico,  may  ad- 
minister reasonable  correction  to  those  under  their  care,  and  if  death  ensue  without 
their  fault,  it  will  be  no  more  than  accidental  death.  But  if  the  correction  exceed 
the  bounds  of  moderation,  either  in  the  measure  or  in  the  instrument  made  use  offer 
the  purpose,  it  will  be  either  murder  or  manslaughter,  according  to  the  circum- 
stances of  the  case.  Foster,  262.  Thus,  where  a  master  struck  a  child,  who  was  his 
apprentice,  with  a  great  staff,  of  which  he  died,  it  was  ruled  to  be  murder.  1  Hale, 
p.  C.  474.  Speaking  of  homicides  of  this  class,  Mr.  Justice  Foster  says,  if  they  be 
done  with  a  cudgel  or  other  thing  not  likely  to  kill,  though  improper  for  the  purpose 
of  correction,  it  will  be  manslaughter ;  if  with  a  dangerous  weapon  likely  to  kill  or 
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maim,  it  will  be  murder;  due  regard  being  had  to  the  age  and  strength  of  the  party. 
Foster,  262.  Thus  where  a  master  directed  his  apprentice  to  do  some  work  in  his 
absence,  and  on  his  return,  finding  it  had  been  neglected,  threatened  to  send  the 
apprebtice  to  Bridewell,  to  which  he  replied,  "I  may  as  well  work  there  as  with  such 
a  master,"  upon  which  the  master,  striking  hira  on  the  head  with  a  bar  of  iron,  which 
he  had  in  his  hand,  killed  him,  it  was  held  murder ;  for  if  a  father,  master,  or  school- 
master, correct  his  child,  servant,  or  scholar,  it  must  be  with  such  things  as  are  fit 
for  correction,  and  not  with  such  instruments  as  may  kill  them ;  and  a  bar  of  iron  is 
[*674]  not  an  instrument  of  correction.  R.  v.  Gray,  *Kel.  64;  1  Russ.  by  Grea. 
548.  Though  the  correction  exceed  the  bounds  of  moderation,  yet  the  court  will 
pay  regard  to  the  nature  of  the  provocation,  where  the  act  is  manifestly  accompanied 
with  a  good  intent,  and  the  instrument  is  not  such  as  will,  in  all  probability,  occasion 
death,  though  the  party  be  hurried  to  great  excess.  A  father  whose  son  had  been 
frequently  guilty  of  thefts,  of  which  complaints  had  been  made,  had  often  corrected 
him.  At  length  the  son,  being  charged  with  another  theft,  and  resolutely  denying 
it,  though  proved  against  him,  the  father  in  a  passion  beat  his  son,  by  way  of  chas- 
tisement, with  a  rope,  by  reason  of  which  he  died.  The  father  expressed  the  utmost 
horror,  and  was  in  the  greatest  afBiction  for  what  he  had  done,  intending  only  to  have 
punished  him  with  such  severity  as  to  have  cured  him  of  his  wickedness.  The 
learned  judge  who  tried  the  prisoner,  after  consulting  his  colleague  and  the  principal 
counsel  on  the  circuit,  ruled  this  to  be  manslaughter  only.  Anon.  1  East,  P.  C.  261. 

As  to  manslaughter  committed  by  the  captain  and  mate  of  a  vessel  on  one  of  the 
crew,  see  R.  v.  Leggett,  8  C.  &  P.  191 :  34  E.  C.  L.  R. 

Where  death  ensues  in  the  case  of  sports  or  recreations,  such  recreations  being 
innocent  and  allowable,  it  falls  within  the  rules  of  excusable  homicide,  because  bodily 
harm  is  not  the  motive  on  either  side.  Foster,  250;  1  East,  P.  C.  268.  Therefore 
persons  playing  at  cudgels.  Comb.  408,  or  foils  or  wrestling,  R.  v.  Lane,  1  East,  P. 
C.  268,  are  excusable  if  death  ensue.  Lord  Hale  appears  to  be  of  a  different  opin- 
ion. He  says,  "  He  that  voluntarily  and  knowingly  intends  to  hurt  the  person  of  a 
man,  though  he  intends  not  death,  yet  if  death  ensue,  it  excuses  not  from  the  "-uilt 
of  murder  or  manslaughter  at  least;  as,  if  A.  intends  to  beat  B.,  but  not  to  kill  hira, 
yet  if  death  ensue,  this  is  not  per  infortunium,  but  murder  or  manslaughter,  as  the 
circumstances  of  the  case  happen;  and  there/ore,"  he  continues,  "I  have  known  it 
ruled,  that  if  two  men  are  playing  at  cudgels  together,  or  wrestling,  by  consent,  if 
one  by  a  blow  or  fall  kills  the  other,  it  is  manslaughter,  and  not  per  infortunium,  as 
Mr.  Dalton  (cap.  90)  seems  to  doubt  it;  and  accordingly  it  was  resolved,  P.  2,  Car. 
2,  by  all  the  judges,  upon  a  special  verdict,  from  Newgate,  where  two  friends  were 
playing  at  foils  at  a  fencing  school,  and  one  casually  killed  the  other ;  resolved  to  be 
manslaughter."  1  Hale,  P.  C.  472.  The  questions  in  these  cases  appear  to  be  two- 
fold ;  1st,  whether  the  sport  was  lawful ;  and  2d,  whether  the  parties  engaged  in  it 
with  a  friendly  mind,  or  with  intent  to  do  each  other  some  bodily  harm.  The  cases 
mentioned  by  Lord  Hale  seem  to  proceed  upon  the  latter  supposition,  and  on  this 
ground  they  are  distinguished  by -Mr.  Justice  Foster  from  the  ca.se  of  persons  who  in 
perfect  friendship  engage  by  mutual  consent  in  recreations  for  the  trial  of  skill  or 
manhood,  or  for  improvement  in  the  use  of  arms.  Foster,  259,  260 ;  1  East  P.  C. 
2^8.  But  if  there  be  dangerous  weapons  used  in  such  sports,  and  there  be  any 
negligence  in  the  use  of  them,  and  one  of  the  parties  be  killed,  such  negligence  may 
render  the  act  manslaughter.  Sir  John  Chichester,  fencing  with  his  servant,  made 
a  pass  at  him,  which  the  servant  parried  ofi'  with  a  bedstaflf.  In  the  heat  of  the  exer- 
cise, the  chape  of  the  scabbard  flew  off,  and  the  man  was  killed  by  the  point  of  the 
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sword.  It  was  held  that  this  was  manslauo;hter,  because,  though  the  act  which  occa- 
sioned the  death  intended  no  harm,  nor  could  it  have  done  harm,  if  the  chape  had 
not  been  struck  off  by  the  party  killed,  and  though  the  parties  were  in  sport,  yet  the 
act  *itself,  the  thrusting  at  the  servant,  was  unlawful.  Aleyn,  12 ;  1  Hale,  [*675] 
P.  C.  472.  Mr.  Justice  Foster  puts  this  decision  on  another  ground,  observing  that 
the  party  did  not  use  the  degree  of  circumspection  which  common  prudence  would 
have  suggested ;  and  therefore  the  fact  so  circumstanced  might  well  amount  to  man- 
slaughter. Foster,  260 ;  1  East,  P.  0.  269. 

Death  in  the  course  of  a  friendly  contest  may  also  amount  to  manslaughter,  if  any 
undue  advantage  has  been  taken.  Thus,  if  two  persons  are  engaged  to  play  at  cud- 
gels, and  one  of  them  makes  a  blow  at  the  other  likely  to  hurt,  before  he  was  upon 
his  guard,  and  without  warning,  and  death  ensues,  the  want  of  due  and  friendly  cau- 
tion would  make  the  act  amount  to  manslaughter.  1  East,  P.  C.  269. 

Though  the  weapons  be  of  a  dangerous  nature,  yet  if  they  be  not  directed  by  the 
persons  using  them  against  each  other,  and  so  no  danger  be  reasonably  apprehended, 
if  death  casually  ensue,  it  is  only  misadventure.  1  East,  P.  C.  269.  Therefore,  if  a 
person  be  shooting  at  game  or  butts,  or  other  lawful  object,  and  a  bystander  be  casu- 
ally killed,  it  is  only  misadventure.  1  Hale,  P.  C.  38,  39,  472;  1  East,  P.  C.  269. 
But  if  the  sport  or  recreation  be  unlawful,  and  death  ensues  in  the  course  of  it,  it 
will  be  murder  or  manslaughter,  according  to  the  circumstances  of  the  case.  Thus, 
where  a  man  playing  at  the  diversion  of  cock-throwing  at  Shrovetide,  missed  his  aim 
and  a  child  looking  on,  received  a  blow  from  the  staff,  of  which  he  died,  Mr.  Justice 
Foster  (who  observes  that  this  is  a  barbarous,  unmanly  custom,  productive  of  great 
disorders,  and  dangerous  to  bystanders)  ruled  it  to  be  manslaughter.  Foster,  261. 

Prize-fights,  public  boxing-matches,  and  the  like,  exhibited  for  the  sake  of  lucre, 
are  not  lawful  sports,  for  they  serve  no  valuable  purpose,  but  on  the  contrary,  encour- 
age a  spirit  of  idleness  and  debauchery.  Foster,  260.  In  such  a  case  the  intention 
of  the  parties  is  not  innocent  in  itself,  each  being  careless  of  what  hurt  may  be  given, 
provided  the  promised  reward  be  obtained;  and  besides,  such  meetings  have  in  their 
nature  a  strong  tendency  to  a  breach  of  the  peace.  Therefore  in  R.  v.  Ward,  the 
prisoner  having  been  challenged  to  fight  by  his  adversary,  for  a  public  trial  of  skill  in 
boxing,  and  also  urged  to  engage  by  taunts;  although  the  occasion  was  sudden,  yet 
having  killed  his  opponent,  he  was  held  guilty  of  manslaughter.  1  East,  P.  C.  270. 
So  persons  present  at  a  prize-fight  encouraging  it  by  their  presence  will,  in  case  of 
death,  be  guilty  of  manslaughter.  Upon  an  indictment  for  murder,  charging  the 
prisoner  with  being  present  aiding  and  abetting,  it  appeared  that  there  had  been  a 
fight  between  the  deceased  and.another  person,  at  which  a  great  number  of  persons 
were  assembled,  and  that  in  the  course  of  the  fight  the  ring  was  broken  in  several 
times  by  the  persons  assembled,  who  had  sticks,  which  they  used  with  great  violence. 
The  deceased  died  in  consequence  of  the  blows  he  received  on  this  occasion.  There 
was  contradictory  evidence  as  to  the  prisoner  having  acted  as  second.  In  summing 
up,  the  judge  (Mr.  Justice  Littledale)  said,  "My  attention  has  been  called  to  the 
evidence  that  the  prisoner  did  nothing;  but  I  am  of  opinion  that  persons  who  are  at 
a  fight,  in  consequence  of  which  death  ensues,  are  all  guilty  of  manslaughter,  if  they 
encouraged  it  by  their  presence;  I  mean  if  they  remained  present  during  the  fight. 
If  they  were  not  merely  casually  passing  by,  but  stayed  at  the  place,  they  encouraged 
it  by  their  presence,  *although  they  did  not  say  or  do  anything.  But  if  the  [*676] 
death  ensued  by  violence  unconnected  with  the  fight  itself,  that  is  by  blows  not  given 
by  the  other  combatant,  but  by  persons  breaking  in  the  ring  and  striking  with  their 
sticks,  those  who  were  merely  present  are  not,  by  being  present,  guilty  of  man- 
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slaughter.  The  case  is  at  most  one  of  manslaughter  only."  K.  v.  Muiphy,  6  C.  & 
P.  103  :  25  B.  C.  L.  E.  It  has  been  ruled,  however,  that  persons  present  at  a  fatal 
prize-fight  are  not  such  accomplices  as  that  their  evidence  requires  confirmation.  R. 
V.  Hargrave,  4  C.  &  P.  170  :  19  E.  C.  L.  R. 

Where  death  casually  ensues  in  the  course  of  a  lawful  employment,  and  there  is  a 
want  of  due  caution  on  the  part  of  the  person  from  whom  it  proceeds,  it  will  not  be 
misadventure,  but  manslaughter.  A.  having  deer  frequenting  his  cornfield,  out  of 
the  precinct  of  any  forest  or  chase,  set  himself  in  the  night-time  to  watch  in  a  hedge, 
and  B.,  his  servant  to  watch  another  corner  of  the  field  with  a  gun,  charging  him  to 
shoot  when  he  heard  the  deer  rustle  in  the  corn.  The  master  himself  imprudently 
rushed  into  the  corn,  when  the  servant,  supposing  it  to  be  the  deer,  shot  and  killed 
his  master.  This  was  held  to  be  only  chance  medley,  for  the  servant  was  misguided 
by  the  master's  own  directions.  But  it  seemed  to  Lord  Hale,  who  tried  the  prisoner, 
that  if  the  master  had  not  given  such  directions,  it  would  have  been  manslaughter  to 
have  shot  a  man,  though  mistaking  him  for  a  deer,  because  he  did  not  use  due  dili- 
gence to  discover  his  mark.   1  Hale,  P.  C.  476.  • 

An  iron  founder  being  employed  by  an  oilman  and  dealer  in  marine  stores  to  make 
some  cannon,  to  be  used  on  a  day  of  rejoicing,  and  afterwards  to  be  put  into  a  sail- 
ing-boat, after  one  of  them  had  burst,  and  had  been  returned  to  him  in  consequence, 
sent  it  back  in  so  imperfect  a  state,  that  on  being  fired  it  burst  again,  and  killed  the 
deceased;  on  his  trial  before  Bayley,  B.,  Patteson,  J.,  and  Gurney,  B.,  he  was  found 
guilty  of  manslaughter.  R.  v.  Carr,  8  C.  &  P.  163  :  34  E.  C.  L.  R. 

Cases  of  great  difficulty  and  nicety  have  arisen  with  regard  to  the  question  of  mal- 
ice, where  medicines  have  been  carelessly  or  unskilfully  administered  by  incompetent 
persons.  The  law  on  this  subject  is  thus  laid  down  by  Lord  Hale:  "  If  a  physician 
gives  a  person  a  potion  without  any  intent  of  doing  him  any  bodily  hurt,  but  with 
intent  to  cure  or  prevent  a  disease,  and,  contrary  to  the  expectation  of  the  physician, 
it  kills  him,  this  is  no  homicide ;  and  the  like  of  a  surgeon.  And  I  hold  their  opin- 
ion to  be  erroneous  that  think,  if  it  be  no  licensed  surgeon  or  phy.^ician  that  occa- 
sions this  mischance,  then  it  is  a  felony,  for  physic  and  salves  were  before  licensed 
physicians  and  surgeons,  and  therefore,  if  they  be  not  licensed  according  to  the  stat- 
utes, they  are  subject  to  the  penalties  in  the  statutes,  but  God  forbid  that  any  mis- 
chance of  this  kind  should  make  any  person  not  licensed  guilty  of  murder  or  man- 
slaughter."(l)  1  Hale,  P.  C.  429.  Upon  the  latter  point  Sir  William  Blackstone 
appears  to  concur  in  opinion  with  Lord  Hale.  If  a  physician  or  surgeon,  he  says, 
gives  his  patient  a  potion  or  plaster  to  cure  him,  which,  contrary  to  expectation,  kills 
him,  this  is  neither  murder  nor  manslaughter,  but  misadventure,  and  he  shall  not  be 
punished  criminally,  however  liable  he  might  formerly  have  been  to  a  civil  action 
for  neglect  or  ignorance;  but  it  has  been  held  that  if  he  be  not  a  regular  physician 
[*677]  or  surgeon  who  administers  the  medicine  or  performs  the  operation,  *it  is 
manslaughter  at  the  least.  Yet  Sir  M.  Hale  very  justly  questions  the  law  of  this 
determination.  4  Bl.  Com.  c.  14.  The  correctness  of  Sir  M.  Hale's  opinion  has  been 
recognized  in  several  late  cases.  Thus,  in  R.  v.  Van  Butchell,  3  C.  &  P.  632  :  14 
E.  C.  L.  R.,  HuUock,  B.,  ruled,  that  it  made  no  difference  whether  the  party  was  a 
regular  or  an  irregular  surgeon,  adding  that  in  remote  parts  of  the  country  many 
persons  would  be  left  to  die,  if  irregular  surgeons  were  not  allowed  to  practise.  The 
same  opinion  was  expressed  by  Park,  J.,  in  a  subsequent  case,  in  which  he  observed 
that  whether  the  party  was  licensed  or  unlicensed  is  of  no  consequence  except  in  this 

(1)  Commonwealth  v.  Thompson,  6  Mass.  134;  S.  C.  2  Wheelei-'s  C.  C.  312. 
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respect,  that  be  may  be  subject  to  pecuniary  penalties  for  acting  contrary  to  charters 
or  acts  of  Parliament.  R.  v.  Long,  4  C,  &  P.  398  :  19  E.  C.  L.  R.  But  whether  the 
party  be  licensed  or  unlicensed,  if  he  display  gross  ignorance,  or  criminal  inattention, 
or  culpable  rashness,  in  the  treatment  of  his  patient,  he  is  criminally  responsible. 
There  is  no  doubt,  says  Mr.  Baron  Hullock,  that  there  may  be  cases  where  both  reg- 
ular and  irregular  surgeons  may  be  liable  to  an  indictment,  as  there  may  be  cases 
where  from  the  manner  of  the  operation  even  malice  might  be  inferred.  R.  v.  Van 
Butchell,  3  C.  &  P.  633  :  14  E.  C.  L.  R. ;  4  C.  &  P.  407 :  19  E.  C.  L.  R.  Where 
a  person  who,  though  not  educated  as  a  surgeon,  had  been  in  the  habit  of  acting  as 
a  man  midwife,  and  had  unskilfully  treated  a  woman  in  childbirth,  in  consequence 
of  which  she  died,  was  indicted  for  the  murder,  Lord  Ellenborough  said,  there  has 
not  been  a  particle  of  evidence  adduced  that  the  prisoner  was  guilty  of  murder,  but 
it  was  for  the  jury  to  consider  whether  the  evidence  went  so  far  as  to  make  out  a  case 
of  manslaughter.  To  substantiate  that  charge  the  prisoner  must  have  been  guilty  of 
criminal  misconduct,  arising  either  from  the  grossest  ignorance  or  the  most  criminal 
inattention.  One  or  other  of  these  was  necessary  to  make  him  guilty  of  that  criminal 
negligence  and  misconduct  which  are  essential  to  make  out  a  case  of  manslaughter.  R. 
V.  Williamson,  3  C.  &  P.  635  :  14  E.  C.  L.  R.  This  ruling  was  cited  with  approba- 
tion by  Park,  J.,  in  R.  v.  Long,  4  C.  &  P.  407 :  19  E.  C.  L.  R.,  where  he  held  that 
to  support  the  charge  of  manslaughter  it  must  appear  that  there  was  gro.ss  ignorance 
or  inattention  to  human  life.  In  R.  v.  Long,  4  C.  &  P.  404,  a  case  was  cited  by 
counsel,  as  having  occurred  on  the  northern  circuit,  where  a  man  who  was  drunk 
went  and  delivered  a  woman,  who,  by  his  mismanagement,  died,  and  he  was  sen- 
tenced to  six  months'  imprisonment.  And  where  a  person  grossly  ignorant  under- 
took to  deliver  a  woman  and  killed  the  child  in  the  course  of  the  delivery,  it  was  re- 
solved by  the  judges  that  he  was  rightly  convicted  of  manslaughter.  R.  v.  Senior,  1 
Moo.  C.  C.  346.  The  rule  with  regard  to  the  degree  of  misconduct  which  will  render 
a  person  practising  medicine  criminally  answerable  is  thus  laid  down  by  Mr.  Jbstice 
Bayley.  "  It  matters  not  whether  a  man  has  received  a  medical  education  or  not. 
The  thing  to  look  at  is,  whether,  in  reference  to  the  remedy  he  has  used,  and  the 
conduct  he  has  displayed,  he  has  acted  with  a  due  degree  of  caution,  or,  on  the  con- 
tiary,  has  acted  with  gross  and  improper  rashness  and  want  of  caution.  I  have  no 
hesitation  in  saying,  that  if  a  man  be  guilty  of  gross  negligence  in  attending  to  his 
patient,  after  he  has  applied  a  remedy,  or  of  gross  rashness  in  the  application  of  it, 
and  death  ensues  in  consequence,  he  will  be  liable  to  a  conviction  for  manslaughter." 
R.  v.  Long,  4  C.  &  P.  440.  The  prisoner  was  indicted  for  manslaughter.  It  ap- 
peared that  the  deceased,  a  sailor,  had  been  discharged  from  the  Liverpool  infirmary 
as  cured,  after  undergoing  *salivation,  and  that  he  was  recommended  by  [*678] 
another  patient  to  go  to  the  prisoner  for  an  emetic,  to  get  the  mercury  out  of  his 
bones.  The  prisoner  was  an  old  woman,  residing  in  Liverpool,  who  occasionally 
dealt  in  medicines.  She  gave  him  a  solution  of  corrosive  sublimate,  one  dose  of  which 
caused  his  death.  She  said  she  had  received  the  mixture  from  a  person  who  came 
from  Ireland  and  had  gone  back  again.  Mr.  Justice  Bayley,  in  addressing  the  jury, 
said,  "  I  take  it  to  be  perfectly  clear,  that  if  a  person,  not  of  medical  education,  in  a 
case  where  professional  aid  ought  to  be  obtained,  undertakes  to  administer  medicines 
which  may  have  a  dangerous  effect,  and  thereby  occasions  death,  such  person  is  guilty 
of  manslaughter.  He  may  have  no  evil  intention,  and  may  have  a  good  one,  but  he 
has  no  right  to  hazard  the  consequences  in  a  case  where  medical  assistance  may  be 
obtained.  If  he  does  so,  it  is  at  his  own  peril.  It  is  immaterial  whether  the  person 
adininistering  the  medicine  prepares  it,  or  gets  it  from  another."  R.  v.  Simpson, 
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Wilcock  on  Laws  of  Med.  Prof.,  Appendix,  227;  4  C.  &  P.  407  :  19  E.  C.  L.  R., 
(n),  1  Lewin,  C.  C.  172.  The  prisoner  was  indicted  for  manslaughter.  It  appeared 
that  the  deceased,  a  child,  being  affected  with  a  scald  head,  the  prisoner  had  directed 
a  plaster  to  be  applied,  from  the  effects  of  which  the  child  is  supposed  to  have  died. 
Holland,  B.,  addessing  the  jury,  said  :  "The  law,  as  I  am  bound  to  lay  it  down,  as 
it  has  been  agreed  upon  by  the  judges  (for  cases  of  this  kind  have  occurred  of  late 
more  frequently  than  in  former  times),  is  this — if  any  person,  whether  he  be  a  regu- 
lar or  licensed  medical  man  or  not,  professes  to  deal  with  the  life  or  health  of  his 
majesty's  subjects,  he  is  bound  to  have  competent  skill  to  perform  the  task  that  he 
holds  himself  out  to  perform,  and  he  is  bound  to  treat  his  patient  with  care,  atten- 
tion, and  a.ssiduity."  R.  v.  Spiller,  5  G.  &  P.  333  :  24  E.  C.  L.  R.  The  direction 
given  by  Tindal,  C.  J.,  in  a  case  of  this  kind,  where  the  prisoner  was  charged  with 
neglecting  to  attend  and  take  due  care  of  a  woman  during  her  delivery,  was  as  fol- 
lows :  "  You  are  to  say,  whether  in  the  execution  of  the  duty  which  the  prisoner  had 
undertaken  to  perform  he  is  proved  to  have  shown  such  a  gross  want  of  care,  or  such 
a.  gross  and  culpable  want  of  skill,  as  any  person  undertaking  such  a  charge  ought 
not  to  be  guilty  of,  and  that  the  death  of  the  person  named  in  the  indictment  was 
caused  thereby."  R.  v.  Ferguson,  1  Lewin,  0.  C.  181.  In  a  case  which  occurred 
before  Lord  Lyndhurst,  C.  B  ,  upon  an  indictment  for  manslaughter  (by  administer- 
ing Morrison's  pills),  the  law  on  this  subject  was  thus  laid  down  by  his  lordship:  "  I 
agree  that  in  these  cases  there  is  no  difference  between  a  licensed  physician  or  sur- 
geon, and  a  person  acting  as  physician  or  surgeon  without  a  license.  In  either  case, 
if  a  party,  having  a  competent  degree  of  skill  and  knowledge,  makes  an  accidental 
mistake  in  his  treatment  of  a  patient,  through  which  death  ensues,  he  is  not  thereby 
guilty  of  manslaughter;  but  if,  where  proper  medical  assistance  can  be  had,  a  person, 
totally  ignorant  of  the  science  of  medicine,  takes  upon  himself  to  administer  a  vio- 
lent and  dangerous  remedy  to  one  laboring  under  disease,  and  death  ensues  in  conse- 
quence of  that  dangerous  remedy  having  been  so  administrcd,  then  he  is  guilty  of 
manslaughter.  If  I  had  the  least  doubt  of  this  position,  I  might  fortify  it  by  refer- 
ring to  the  opinion  of  Lord  Ellenborough  in  R.  v.  Williamson  {ante,  p.  677).  I  shall 
leave  it  to  the  jury  to  say  whether  death  was  occasioned  or  accelerated  by  the  medi- 
cines administered,  and  if  they  say  it  was,  then  I  shall  tell  them,  secondly,  that  the 
[*679]  prisoner  is  *guilty  of  manslaughter,  if  they  think  that  in  so  administering  the 
medicines,  he  acted  either  with  a  criminal  intention,  or  from  any  gross  ignorance." 
R.  V.  Webb,  1  Moo.  &  Rob.  405 ;  2  Lew.  C.  C.  196,  S.  C.  The  prisoner,  who  was 
indicted  for  manslaughter,  had,  for  nearly  thirty  years,  carried  on  the  business  of  an 
apothecary  and  man-midwife  in  the  county  of  York,  and  was  qualified  by  law  to  carry 
on  that  profession.  His  practice  was  very  considerable,  and  he  had  attended  the 
deceased  on  the  birth  of  all  her  children.  It  appeared  that  on  the  occasion  in  ques- 
tion he  made  use  of  a  metal  instrument,  known  in  midwifery  by  the  name  of  a  vectis, 
or  lever,  inflicting  thereby  such  grievous  injuries  on  the  person  of  the  deceased  as  to 
cause  her  death  within  three  hours.  It  was  proved  by  the  medical  witnesses  that 
the  instrument  was  a  very  dangerous  one,  and  that  at  that  period  of  the  labor  it  was 
very  improper  to  use  it  at  all;  and  also,  that  it  must  have  been  used  in  a  very  im- 
proper way,  and  in  an  entirely  wrong  direction.  Coleridge,  J.,  told  the  jury  that 
the  questions  for  them  to  decide  were,  whether  the  instrument  had  caused  the  death 
of  the  deceased,  and  whether  it  had  been  used  by  the  prisoner  with  due  and  proper 
skill  and  caution,  or  with  gross  want  of  skill  or  gross  want  of  attention.  No  man 
was  justified  in  making  use  of  an  instrument  in  itself  a  dangerous  one  unless  he  did 
so  with  a  proper  degree  of  skill  and  caution.     If  the  jury  thought  that  in  this  instance 
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le  prisoner  liad  used  the  instrument  with  gross  want  of  skill,  or  gross  want  of  cau- 
on,  and  that  the  deceased  had  thereby  lost  her  life,  it  would  be  their  duty  to  find 
le  prisoner  guilty.  The  prisoner  was  convicted.  R.  v.  Spilling,  2  Moo.  &  R.  107. 
L  chemist,  likewise,  who  negligently  supplies  a  wrong  drug,  in  consequence  of  which 
eath  ensues,  is  guilty  of  manslaughter.  The  apprentice  to  a  chemist,  by  mistake 
elivered  a  bottle  of  laudanum  to  a  customer,  who  asked  for  paregoric ;  and  a  por- 
ion  of  the  laudanum  being  administered  to  a  child,  caused  its  death.  The  appren- 
ice  being  indicted  for  manslaughter,  Bayley,  J.,  directed  the  jury,  that  if  they 
bought  him  guilty  of  negligence,  they  should  find  bim  guilty  of  the  manslaughter. 
I.  V.  Tessymond,  1  Lewin,  C.  C.  169.     See  also  R.  v.  Carr,  ante,  p.  676. 

If  a  man  assault  another  with  intent  to  do  him  a  bodily  injury,  and  death  ensue, 
aalice  sufficient  to  constitute  murder  will  be  presumed,  provided  the  act  be  of  such 
,  nature  as  plainly,  and  in  the  ordinary  course  of  events,  must  put  the  life  of  the 
)arty  in  danger.  4  Bl.  Com.  200.  A  remarkable  case,  which  may  be  classed  under 
his  head,  is  mentioned  by  Mr.  Alison.  The  deceased,  a  chimney-sweeper's  boy,  of 
ileven  years  of  age,  stuck  fast  in  a  chimney.  The  prisoner  having  fastened  ropes 
■ound  the  leg  of  the  deceased,  drew  them  with  such  force,  that,  notwithstanding  his 
sries,  and  the  remonstrances  of  those  present,  the  boy  died.  Being  charged  with 
.his  as  murder,  the  presiding  judge.  Lord  Justice  Clerk,  with  the  concurrence  of  the 
jourt,  laid  it  down  as  clear  law,  that  this  was  an  instance  of  absolute  recklessness, 
nid  utter  indifference  about  the  life  of  the  sufferer,  and  that  the  law  knew  no  differ- 
jnce  between  the'guilt  of  such  a  case  and  that  of  an  intention  to  destroy.  E.  v.  Rae, 
&.lison's  Prin.  Cr.  Law  Scot.  4. 
• 

Proof  of  malice — provocation  in  general!]  It  frequently  becomes  a  most  impor- 
tant question  in  the  proof  of  malice,  whether  the  act  *was  done  under  the  [*680] 
sudden  influence  of  such  a  degree  of  provocation  as  to  reduce  the  crime  from  murder 
to  manslaughter. (1)  The  indulgence  shown  to  the  first  transport  of  passion  in  these 
eases,  says  Mr.  Justice  Foster,  is  plainly  a  condescension  to  the  frailty  of  the  human 
frame,  to  \\ie  furor  hrevis,  which,  while  the  frenzy  lasts,  renders  the  man  deaf  to  the 
yoice  of  reason.  The  provocation,  therefore,  which  extenuates  in  the  case  of  homi- 
3ide  must  be  something  which  the  man  is  conscious  of,  which  he  feels  and  resents  at 
the  instant  the  fact  which  he  would  extenuate  is  committed,  not  what  time  or  acci- 
dent may  afterwards  bring  to  light.  Foster,  315.  Wherever  death  ensues  from  the 
mddeu  transport  of  passion  or  heat  of  blood,  if  upon  a  reasonable  provocation,  and  with- 
3ut  malice,  or  if  upon  sudden  combat,  it  will  be  manslaughter  :  if  without  such  provo- 
sation,  or  the  blood  has  had  reasonable  time  or  opportunity  to  cool,  or  there  be  evidence 
Df  express  malice,  it  will  be  murder;  for  in  no  instance  can  the  party  killing  allevi- 
ite  his  case  by  referring  to  a  previous  provocation,  if  it  appear  by  any  means  that  he 
acted  upon  express  malice.  1  East,  P.  C.  232.  Where  the  provocation  is  sought  by 
the  prisoner,  it  cannot  furnish  any  defence  against  the  charge  of  murder.  Thus, 
where  A.  and  B.  having  fallen  out,  A.  says  he  will  not  strike,  but  will  give  B.  a  pot 
Df  ale  to  touch  hjm,  on  which  B.  strikes,  and  A.  kills  him,  this  is  murder.  1  East, 

(1)  The  People,  v.  Freeland,  6  California,  96  ;  The  State  v.  Curry,  1  Jones's  Law,  28fl  ;  Kay  v. 
The  State,  15  Georgia,  635  ;  Hawkins  v.  The  State,  25  Ibid.  207.  As  to  when  the  character  of  the 
leceased  may  be  given  in  evidence,  see  The  Stale  v.  Floyd,  6  Jones's  Law,  392;  Hinch  v.  The 
State,  25  Georgia,  699  ;  The  Commonwealth  v.  Hilliard,  2  Gray,  294  ;  Franklin  v.  The  State,  29 
ilabama,  14;  The  State  v.  Jackson,  12  Louisiana  Annual,  679  ;  The  State  v.  Hicks,  27  Missouri, 
J88  ;  Dukes  v.  The  State,  11  Indiana,  557  ;  Pfomer  v.  The  People,  4  Parker,  C.  li.  558 ;  The  State 
f.  Hogne,  6  Jones's  Law,  381;  The  State  t.  Smith,  12  Richardson's  Law,  430  ;  The  People  v.  Mur- 
ray, lU  California,  309. 
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P.  C.  239.  A.  and  B.  having  a  difference,  A.  bade  B.  to  take  a  pin  out  of  his  (A  's) 
sleeve,  intending  thereby  to  take  an  occasion  to  strike  or  wound  B.;  B.  did  so  ac- 
cordingly; on  which  A.  struck  him  a  blow  of  which  he  died.  It  was  held  that  this 
was  wilful  murder ;  1,  because  it  was  no  provocation,  since  it  was  done  with  the  con- 
'  sent  of  A.;  and  2,  because  it  appeared  to  be  a  malicious  and  deliberate  artifice  to 
take  occasion  to  kill  B.  1  Hale,  P.  C.  457. 

Proof  of  malice — -provocation  hy  words  or  gestures  only.]  Words  of  reproach, 
how  grievous  soever,  are  not  a  provocation  sufficient  to  free  the  party  killing  from  the 
guilt  of  murder ;  neither  are  indecent  or  provoking  actions  or  gestures,  expressive  of 
contempt  or  reproach,  sufficient,  without  an  assault  upon  the  person. (1)  But  a  dis- 
tinction is  to  be  observed,  where  the  party  killing  upon  such  provocation  makes  use 
of  a  deadly  weapon,  or  otherwise  manifests  an  intention  to  kill  or  do  some  great  bodily 
harm,  in  which  case  it  will  be  murder,  and  the  case  where  he  strikes  with  a  stick  or 
other  weapon  not  likely  to  kill,  and  unluckily,  and  against  his  intention,  does  kill,  in 
which  latter  case  it  will  only  be  manslaughter.  Foster,  290,  291.  Where  the  de- 
ceased, coming  past  the  shop  of  the  prisoner,  distorted  his  mouth  and  smiled  at  him, 
upon  which  the  prisoner  killed  him,  it  was  held  to  be  murder,  for  it  was  no  such 
provocation  as  would  abate  the  presumption  of  malice  in  the  party  killing.  R.  v. 
Brain,  1  Hale,  P.  C.  455.  If  A.  be  passing  along  the  street,  and  B.  meeting  him 
(there  being  a  convenient  distance  between  A.  and  the  wall)  takes  the  wall  of  A., 
and  thereupon  A.  kills  him,  this  is  murder;  but  if  he  had  jostled  A.,  this  jostling 
had  been  a  provocation,  and  would  have  made  it  manslaughter ;  so  it  would  if  A. 
riding  on' the  road,  B.  had  whipped  the  horse  of  A.  out  of  the  track,  and  thej)  A.  had 
alighted  and  killed  B.,  which  would  have  been  manslaughter.  1  Hale,  P.  C.  455, 
456.  Upon  the  former  case  it  has  been  observed  that  it  probably  supposes  consider- 
able violence  and  insult  in  the  jostling.  1  Iluss.  by  Grea.  514. (/)  If  there  be  a 
[*681]  chiding  between  husband  and  wife,  and  the  husband  ^thereupon  strikes  his 
wife  with  a  pestle,  and  she  dies,  this  is  murder,  and  the  chiding  will  not  be  a  provoca- 
tion to  reduce  it  to  manslaughter.  1  Hale,  P.  C.  457.  In  the  following  case  the  dis- 
tinction taken  by  Mr.  Justice  Foster,  in  the  passage  cited  at  the  commencement  of  the 
present  paragraph,  came  in  question.  A.,  drinking  in  an  alehouse,  B.,  a  woman,  called 
him  "  a  son  of  a  whore,"  upon  which  A.  taking  up  a  broomstick  at  a  distance,  threw 
it  at  her,  which  hitting  her  upon  the  head  killed  her ;  and  whether  this  was  murder 
or  manslaughter  was  the  question.  Two  points  were  propounded  to  the  judges  at 
Serjeant's  Inn.  1,  whether  bare  words,  or  words  of  this  nature,  will  amount  to  such 
a  provocation  as  will  extenuate  the  offence  into  manslaughter;  2,  admitting  that  it 
would  not,  in  case  there  had  been  a  striking  with  such  an  instrument  as  necessarily 
would  have  caused  death,  as  stabbing  with  a  sword,  or  pistolling,  yet  whether  this 
striking,  which  was  so  improbable  to  cause  death,  will  not  alter  the  case.  The  judges 
not  being  unanimous  in  their  opinions  upon  the  point,  a  pardon  was  recommended.  1 
Hale,  P.  C.  456.  In  one  case  the  judges  are  said  to  have  resolved,  that  words  of 
menace  or  bodily  harm  would  come  within  the  reason  of  such  a  provocation  as  would 
make  the  offence  manslaughter  only.  R.  v.  Lord  Morely,  1  Hale,  P.  C.  456.  But 
in  another  report  of  the  same  case  this  resolution  does  not  appear.  Kel.  55.  And  it 
seems  that  in  such  case  the  words  should  be  accompanied  by  some  act  denoting  an 
intention  of  following  them  up  by  an  actual  assault.  1  Ea^t,  P.  C.  233  ;  1  Russ.  by 
Grea.  515.     See  R.  v.  Sherwood,  ante,  p.  638. 


(1)  The  State  v.  Taoket,  1  Hawks.  210. 
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Proof  of  malice — 'provocation — assault.']  Although,  under  circumstances,  an 
assault  by  the  deceased  upon  the  prisoner  may  be  sufficient  to  rebut  the  general  pre- 
sumption of  malice  arising  from  the  killing,  yet  it  must  not  be  understood  that  every 
trivial  provocation  which  in  point  of  law  amounts  to  an  assault,  or  even  a  blow,  will 
as  a  matter  of  course  reduce  the  crime  to  manslaughter.  For  where  the  punishment 
inflicted  for  a  slight  transgression  of  any  sort  is  outrageous  in  its  nature,  either  in  the 
manner  or  continuance  of  it,  and  beyond  all  proportion  to  the  offence,  it  is  rather  to 
be  considered  as  the  eflFectof  a  brutal  and  diabolical  malignity  than  of  human  frailty, 
and  is  one  of  the  symptoms  of  that  which  the  law  denominates  malice,  and  the  crime 
will  amount  to  murder  notwithstanding  such  provocation.  Barbarity,  says  Lord 
Holt  (R.  V.  Keate,  Comb.  408),  will  often  make  malice.(l)  1  East,  P.  C.  234;  1 
Russ.  by  Grea.  515.  There  being  an  affray  in  the  streets,  the  prisoner,  a  soldier, 
ran  towards  the  combatants.  The  deceased,  seeing  him,  exclaimed,  "  You  will  not 
murder  the  man,  will  you  ?"  The  prisoner  replying,  "  What  is  that  to  you,  you 
bitch  ?"  the  deceased  gave  him  a  box  on  the  ear,  upon  which  the  prisoner  struck 
her  on  the  breast  with  the  pommel  of  his  sword.  She  fled,  and  the  prisoner  pursu- 
ing her,  stabbed  her  in  the  back.  Holt,  C.  J.,  was  first  of  opinion  that  this  was  mur- 
der, a  single  box  on  the  ear  from  a  woman  not  being  a  sufficient  provocation  to  kill 
in  this  manner,  after  he  had  given  her  a  blow  in  return  for  the  blow  on  the  ear. 
But  it  afterwards  appearing  that  the  deceased  had  struck  the  prisoner  a  blow  in  the 
face  with  an  iron  patten,  which  drew  a  great  deal  of  blood,  it  was  held  only  man- 
slaughter. R.  V.  Stedman,  Foster,  292;  1  East,  P.  C.  234.  The  smart  of  the  wound, 
adds  Mr.  Justice  Foster,  and  the  effusion  of  the  blood,  might  possibly  keep  his  indig- 
nation boiling  till  the  moment  of  the  fact.  Ibid.  A  *quarrel  arising  between  [*fc)82] 
some  soldiers  and  a  number  of  keelmen  at  Sandgate,  a  violent  affray  ensued,  and  one 
of  the  soldiers  was  very  much  beaten.  The  prisoner,  a  soldier,  who  had  before  driven 
part  of  the  mob  down  the  street  with  his  sword  in  his  scabbard,  on  his.return,  seeing 
his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob  stand  clear,  saying  he  would 
sweep  the  street;  and  on  their  pressing  on  him  he  struck  at  them  with  the  flat  side, 
and  as  they  fled  pursued  them.  The  other  soldier  in  the  meantime  had  got  away,  and 
when  the  prisoner  returned  he  asked  whether  they  had  murdered  his  comrade ;  but 
being  again  several  times  assaulted  by  the  mob,  he  brandished  his  sword,  and  bid 
them  keep  off.  At  this  time  the  deceased,  who  from  his  dress  might  be  mistaken  for 
a  keelman,  was  going  along  about  five  yards  from  the  prisoner ;  but  before  he  passed, 
the  prisoner  went  up  to  him,  and  struck  him  on  the  head  with  the  sword,  of  which 
he  presently  died.  This  was  held  manslaughter  ;  it  was  not  murder,  as  the  jury  had 
found,  because  there  was  a  previous  provocation,  and  the  blood  was  heated  in  the  con- 

(1)  One  who  is  without  fault  himself  when  attacked  by  another,  may  kill  his  assailant,  if  the  cir- 
cumstances he  such  as  to  furnish  reasonable  ground  for  apprehending  a  design  to  take  away  his'life 
or  do  him  some  great  bodily  harm,  and  there  is  also  reasonable  ground  for  believing  the  danger  im- 
minent that  such  design  will  be  accomplished  ;  although  it  may  afterwards  turn  out  that  the  appear- 
ances were  false,  and  there  was  in  fact  no  such  design,  nor  any  danger  that  it  would  be  accomplished. 
But  this  principle  will  not  justify  one  in  returning  blows  with  a  dangerous  weapftnwhen  he  is  struck 
with  the  naked  hand,  and  there  is  no  reason  to  apprehend  a  design  to  do  him  great  bodily  harm. 
Nor  will  it  justify  homicide  when  the  combat  can  be  avoided,  or  when,  after  it  is  commenced,  the 
party  can  withdraw  from  it  in  safety  before  he  kills  his  adversary.  Shester  v.  The  People,  2  Corn- 
stock,  193. 

The  necessity  that  will  justify  the  taking  of  life  need  not  be  actual,  but  the  circumstances  must  be 
such  as  to  impress  the  mind  of  the  slayer  with  the  reasonable  belief  that  such  necessity  is  impending. 
Oliver  v.  The  State,  17  Alabama,  688. 

When  upon  the  trial  of  an  indictment  for  murder,  the  prisoner  attempts  to  justify  the  homicide  on 
the  ground  that  it  was  committed  in  self  defence,  he  must  show  to  the  satisfaction  of  the  jury  that  he 
was  in  imminent  danger,  either  of  death  or  of  some  great  bodily  harm.  It  is  not  sufficient  that  the 
accused  believed  that  it  was  necessary  to  take  the  life  of  his  assailant  in  order  to  protect  himself  from 
some  great  personal  injury.  People  v.  Shester,  4  Barbour,  460. 


682  MUEDBR. 


test;  nor  was  it  in  self  defence,  because  there  was  no  inevitable  necessity  to  excuse 
the  killinp;  in  that  manner.  R  v.  Brown,  1  East,  P.  C.  245. 

A  gentleman  named  Luttrell,  being  arrested  for  a  small  debt,  prevailed  on  one  of 
the  officers  to  go  with  him  to  his  lodgings,  while  the  other  was  sent  for  the  attorney's 
bill.  Words  arose  at  the  lodgings  about  civility  money,  and  Luttrell  went  up-staira 
to  fetch  money  for  the  payment  of  debt  and  costs.  He  soon  returned  with  a  brace  of 
loaded  pistols  in  his  bosom,  which,  on  the  importunity  of  his  servant,  he  laid  down 
on  the  table,  saying  he  did  not  intend  to  hurt  the  officers,  but  he  would  not  be  ill- 
used.  The  officer  who  had  been  sent  for  the  bill  arriving,  and  some  angry  word's 
passing,  Luttrell  struck  one  of  the  officers  in  the  face  with  a  walking-cane  and  drew 
a  little  blood,  whereupon  both  of  them  fell  upon  him,  one  stabbed  him  in  nine  places, 
he  all  the  while  on  the  ground  begging  for  mercy,  and  unable  to  resist  them ;  and 
one  of  them  fired  one  of  the  pistols  at  him  while  on  the  ground,  and  gave  him  his 
death's  wound.  This  was  held  manslaughter,  by  reason  of  the  first  assault  by  the 
cane.  Such  is  the  report  of  the  case  given  by  Sir  James  Strange,  upon  which  Mr. 
Justice  Foster  has  observed  what  an  extraordinary  case  it  is — that  all  these  circum- 
stances of  aggravation,  two  to  one,  being  helpless  on  the  ground,  and  begging  for 
mercy,  stabbed  in  nine  places,  and  then  despatched  with  a  pistol, — that  all  these 
circumstances,  plain  indications  of  a  deadly  revenge  or  diabolical  fury,  should  not 
outweigh  a  slight  stroke  with  a  cane.  The  learned  judge  proceeds  to  state  that  in 
the  printed  trial  (St.  Tr.  195),  there  are  some  ciraumstances  which  have  been  en- 
tirely dropped,  and  others  very  slightly  mentioned  by  the  reporter.  1.  Mr.  Luttrell 
had  a  sword  by  his  side  which,  after  the  affray  was  over,  was  found  drawn  and  broken. 
How  that  happened  did  not  appear  in  evidence.  2.  When  Luttrell  laid  the  pistols 
on  the  table,  he  declared  that  he  brought  them,  because  he  would  not  be  forced  out 
of  his  lodgings.  3.  He  threatened  the  officers  several  times.  4.  One  of  the  officers 
appeared  to  bq  wounded  in  the  hands  with  a  pistol-shot  (both  the  pistols  being  dis- 
charged in  the  affray),  and  slightly  on  the  wrist  with  some  sharp-pointed  weapon, 
and  the  other  was  slightly  wounded  in  the  hand  with  a  like  weapon.  5.  The  evi- 
dence touching  Luttrell's  begging  for  mercy  was  not  that  he  was  on  the  ground 
begging  for  mercy,  but  that  on  the  ground  he  held  up  his  hands  as  if  begging  for 
[*683]  mercy.  The  chief  justice  directed  the  jury,  that  if  they  *believed  Luttrell 
endeavoring  to  rescue  himself  (which  he  seemed  to  think  was  the  case,  and  which, 
adds  Mr.  Justice  Foster,  probably  was  the  case),  it  would  be  justifiable  homicide  in 
the  officers.  However,  as  Luttrell  gave  the  first  blow,  accompanied  with  menaces  to 
the  officers,  and  the  circumstance  of  producing  loaded  pistols  to  prevent  their  taking 
him  from  his  lodgings,  which  it  would  have  been  their  duty  to  do  if  the  debt  had 
not  been  paid  or  bail  given,  he  declared  it  could  be  no  more  than  manslaughter.  R. 
V.  Reason,  Foster,  293  ;  1  Str.  499 ;  1  East,  P.  C.  320. 

Two  soldiers,  having  a  recruit  in  a  room  under  their  oare,  who  wished  to  leave 
them,  one  of  them  stationed  himself  at  the  door  with  his  sword  drawn,  to  prevent 
ingre.ss  or  egress,  and  a  person  wishing  to  enter  the  room  (which  was  a  public  house, 
kept  by  his  father),  was  resisted  by  the  soldier  at  the  door,  whereupon  a  struggle 
ensuing,  the  other  soldier  coming  out  struck  the  party  struggling,  with  his  bayonet  in 
the  back.  Being  indicted  for  stabbing  with  intent  to  murder,  and  convicted,  the 
judges,  on  a  reference  to  them,  held  the  conviction  right,  the  soldiers  having  no 
authority  to  enlist ;  and  they  said  that  it  would  have  been  murder  if  death  had  en- 
sued. R.  v.  Longen,  Russ.  &  Ry.  228. 

Under  this  head  may  be  mentioned  the  case  of  peace  officers  endeavoring  to  arrest 
without  proper  authority,  the  killing  of  whom  will  not,  unless  the  party  can  retreat, 
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amount  to  murder;  the  attempt  to  make  an  unlawful  arrest  being  considered  a 
sufiScient  proyocation.  K.  v.  Curvan,  1  Moo.  C.  C.  132;  and  see  all  the  cases  stated, 
post. 

Proof  o/ malice — provocation — instrument  used.']  In  considering  the  question  of 
malice  where  death  has  ensued  after  provocation  given  by  the  deceased  in  assaulting 
the  prisoner,  or  upon  other  provocation,  especial  attention  is  to  be  paid  to  the  nature 
of  the  weapon  with  which  death  was  inflicted. (1)  If  it  was  one  likely  to  produce 
that  result,  as  used  by  the  prisoner,  he  will  be  presumed  to  have  used  it  with  the 
intention  of  killing,  which  will  be  evidence  of  malice ;  if,  on  the  contrary,  it  was  a 
weapon  not  likely  to  produce  death,  or  calculated  to  give  a  severe  wound,  that  pre- 
sumption will  be  wanting.  It  must  be  admitted  to  be  extremely  diflBcult  to  define 
the  nature  of  the  weapons  which  are  likely  to  kill  (Ld.  Kym.  1498);  since  it  is  rather 
in  the  mode  in  which  the  weapon  is  used,  than  in  the  nature  of  the  weapon  itself, 
that  the  danger  to  life  consists.  Accordingly  the  decisions  upon  this  head  are  far 
from  being  satisfactory,  and  do  not  lay  down  any  general  rule  with  regard  to  the 
nature  of  the  weapons.  In  one  instance,  Mr.  Justice  Poster  takes  a  nice  distinction 
with  regard  to  the  size  of  a  cudgel.  The  observations  arise  upon  R.  v.  Rowley,  12 
Rep.  17 ;  1  Hale,  P.  C.  453 ;  which  was  as  follows :  The  prisoner's  son  fights  with 
another  boy,  and  is  beaten.  He  runs  home  to  his  father  all  blood,  and  the  father 
takes  a  staff,  runs  three-quarters  of  a  mile,  and  beats  the  other  boy,  who  dies  of  the 
beating.  This  is  said  to  have  been  ruled  manslaughter,  because  done  in  sudden  heat 
and  passion.  "  Surely,"  said  Mr.  Justice  Poster,  "  the  provocation  was  not  very 
grievous  :  the  boy  had  fought  with  one  who  happened  to  be  an  overmatch  for  him, 
and  was  worsted.  If,  upon  this  provocation,  the  father,  after  running  three-quarters 
of  a  mile,  had  set  his  strength  against  the  child,  and  despatched  him  with  a  hedge 
stake,  or  any  other  deadly  weapon,  or  by  repeated  blows  with  the  cudgel,  it  would, 
in  my  opinion,  have  *been  murder;  since  any  of  these  circumstances  would  [*684] 
have  been  a  plain  indication  of  the  malitia,  the  mischievous,  vindictive  motive  be- 
fore explained."  But  with  regard  to  these  circumstances,  with  what  weapon  or  to 
what  degree  the  child  is  beaten,  Coke  is  totally  silent.  But  Croke  (CVo.  Jac.  296), 
sets  the  case  in  a  much  clearer  light.  Bis  words  are :  "  Rowley  struck  the  child 
with  a  small  cudgel  \_Godbold,  182,  calls  it  a  rod],  of  which  stroke  he  afterwards 
died."  "I  think,"  continues  Poster,  "it  might  be  fairly  collected  by  Croke's  man- 
ner of  speaking,  that  the  accident  happened  by  a  single  stroke  with  a  cudgel  not 
likely  to  destroy,  and  that  death  did  not  immediately  ensue.  The  stroke  was  given 
in  heat  of  blood,  and  not  with  any  of  the  circumstances  which  import  the  malitia, 
the  malignity  of  heart  attending  the  facts  already  explained,  and  therefore  man- 
slaughter. I  observe  Lord  Raymond  lays  great  stress  on  the  circumstance  that  the 
stroke  was  with  a  cudgel  not  likely  to  kill."  Ld.  Raym.  1498;  Poster,  294.  The 
nature  of  the  instrument  used,  as  being  most  material  on  the  question  of  malice,  was 
much  commented  upon  in  the  following  case.  It  was  found  upon  a  special  verdict 
that  the  prisoner  had  directed  her  daughter-in-law,  a, child  nine  years  old,  to  spin 
some  yarn,  and  upon  her  return  home,  finding  it  badly  done,  she  threw  a  four-legged 
stool  at  the  child,  and  struck  her  on  the  right  temple,  of  which  the  child  soon  after- 
wards died.  The  jury  found  that  the  stool  was  of  suiEcient  size  and  weight  to  give 
a  mortal  blow,  but  that  the  prisoner,  when  she  threw  it,  did  not  Intend  to  kill  the 

(1)  Kilpatriek  v.  The  Commonwealth,  7  Casey,  198  ;  The  State  t.  Ward,  6  Harrington,  49B  ;  The 
People  V.  Butler,  8  California,  435 ;  The  State  v.  West,  6  Jones's  Law,  505  ;  The  State  T.  Gilliok, 
7  Clarke,  287. 
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deceased.  She  afterwards  threw  the  body  into  the  river,  and'  told  her  husband  that 
the  child  was  lost.  After  argument  in  the  King's  Bench  (where  several  formal  objec- 
tions were  taken  to  the  special  verdict),  the  case,  on  account  of  its  difficulty,  was  re- 
ferred to  the  consideration  of  all  the  judges,  but  no  opinion  was  ever  delivered,  as  some 
of  the  judges  thought  it  a  proper  case  to  recommend  a  pardon.  R.  v.  Pazel,  1  East, 
P.  G.  230;  1  Leach,  368.  Where  the  prisoner  had  given  a  pair  of  clogs  to  the  de- 
ceased, a  boy,  to  clean,  and  finding  them  not  cleaned,  struck  him  with  one  of  them, 
of  which  blow  the  boy  died ;  this  was  held  to  be  only  manslaughter,  because  the 
prisoner  could  not,  from  the  size  of  the  instrument  made  use  of,  have  had  any  inten- 
tion to  take  away  the  boy's  life.  R.  v.  Turner,  Ld.  Raym.  144,  1499.  The  prisoner, 
a  butcher,  seeing  some  of  his  sheep  getting  through  the  hurdles  of  their  pen,  ran 
towards  the  boy  who  was  tending  them,  and  taking  up  a  stake  that  was  on  the  ground, 
threw  it  at  him.  The  stake  hit  the  boy  on  the  head,  and  fractured  his  skull,  of  which 
he  soon  afterwards  died.  Nares,  J.,  said  to  the  jury,  you  will  consider  whether  the 
stake,  which  was  lying  on  the  ground,  was  the  first  thing  the  prisoner  saw  in  the 
heat  of  his  passion,  is  or  is  not,  under  such  circumstances,  and  in  such  a  situation, 
an  improper  instrument  for  the  purpose  of  correction.  For  the  using  a  weapon, from 
which  death  is  likely  to  ensue,  imports  a  mischievous  disposition,  and  the  law  implies 
that  a  degree  of  malice  attending  the  act,  which,  if  death  actually  happen,  will  be 
murder.  Therefore,  if  you  should  think  the  stake  an  improper  instrument,  you  will 
further  consider  whether  it  was  used  with  an  intent  to  kill.  If  you  think  it  was,  you 
must  find  the  prisoner  guilty  of  murder.  But,  on  the  contrary,  if  you  are  persuaded 
that  it  was  not  done  with  an  intent  to  kill,  the  crime  will  then  amount  at  most  to 
manslaughter.  R.  v.  Wigg,  1  Leach,  387  (»).  *  A.  finding  a  trespasser  on  his  land, 
in  the  first  transport  of  his  passion,  he  beats  him,  and  kills  him  ;  this  has  been  held 
[*685]  manslaughter.  1  Hale,  P.  C.  473.  But  it  must  be  *understood,  says  Mr. 
Justice  Foster,  that  he  beat  him  not  with  a  mischievous  intention,  but  merely  to  chas- 
tise and  deter  him.  For  if  he  had  knocked  his  brains  out  with  a  bill  or  hedge-stake, 
or  given  him  an  outrageous  beating  with  an  ordinary  cudgel,  beyond  the  bounds  of  a 
sudden  resentment,  whereof  he  had  died,  it  would  have  been  murder.  Foster,  291.  V 
The  prisoner  was  indicted  for  manslaughter.  It  appeared  that  he  was  in  the  habit 
of  going  to  a  cooper's  shop  for  chips,  and  was  told  by  the  cooper's  apprentice  that  he 
must  not  come  again.  In  the  course  of  the  same  day  he  came  again,  and  was  stopped 
by  the  apprentice,  upon  which  he  immediately  went  oflF,  and  in  passing  a-work-bench 
took  up  a  whittle  (a  sharp-pointed  knife,  with  a  long  handle)  and  threw  it  at  the  ap- 
prentice, whose  body  it  entered,  and  killed  him.  Hullook,  B.,  said  to  the  jury,  if, 
without  adequate  provocation,  a  person  strikes  another  with  a  weapon  likely  to  occa- 
sion death,  although  he  had  no  previous  malice  against  the  party,  yet  he  is  to  be  pre- 
sumed to  have  had  such  malice,  from  the  circumstances,  and  he  is  guilty  of  murder. 
The  jury  found  the  prisoner  guilty,  and  Hullock,  B.,  observed,  that  had  he  been  in- 
dicted for  murder,  the' evidence  would  have  sustained  the  charge.  R.  v.  LangstaflF,  1 
Lewin,  0.  C.  162. 

Proof  of  mal'ice— provocation  must  he  recent.']  In  order  to  rebut  the  evidence  of 
malice,  it  must  appear  that  the  provocation  was  recent;  for  in  every  case  of  homicide, 
however  great  the  provocation  may  be,  if  there  be  sufficient  time  for  passion  to  sub- 
side, and  for  reason  to  interpose,  such  homicide  will  be  murder.(l)  Foster,  296. 

(1)   State  V,  MoCants,  1  Speai-B,  S84. 

To  constitute  the  crime  of  murder  in  the  first  degree,  when  the  purpose  to  maliciously  kill,  with 
premeditation  and  deliberation,  is  formed,  the  length  of  time  between  the  design  so  formed  and  its 
execikjon  is  immaterial.  Shoemaker  v.  The  State,  12  Ohio,  43. 
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With  respect  to  the  interval  of  time  allowed  for  passion  to  subside,  it  has  been  ob- 
served, that  it  is  much  easier  to  lay  down  rules  for  determining  what  cases  are  with- 
out the  limits,  than  how  far  exactly  those  limits  extend.  It  must  be  remembered, 
that  in  these  cases  the  immediate  object  of  inquiry  is,  whether  the  suspension  of 
reason  arising  from  sudden  passion  continued  from  the  time  of  the  provocation  re- 
ceived to  the  very  instant  of  the  mortal  stroke  given ;  for  if,  from  any  circumstance 
whatever,  it  appears  that  the  party  reflected,  deliberated,  or  cooled,  any  time  before 
the  mortal  stroke  given,  or  if,  in  legal  presumption,  there  was  time  or  opportunity 
for  cooling,  the  killing  will  amount  to  murder,  it  being  attributable  to  malice  and  re- 
venge, rather  than  to  human  frailty.  1  East,  P.  G.  252;  2  Ld.  Raym.  1496.  The 
following  are  stated  as  general  circumstances  amounting  to  evidence  of  malice,  in  dis- 
proof of  the  party's  having  acted  under  the  influence  of  passion  only :  If,  between 
the  provocation  received  and  the  stroke  given,  the  party  giving  the  stroke  fall  into 
other  discourse  or  diversions,  and  continue  so  engaged  a  reasonable  time  for  cooling; 
or  if  he  take  up  or  pursue  any  other  business  or  design  not  connected  with  the  im- 
mediate object  of  his  passion,  or  subservient  thereto,  so  that  it  may  be  reasonably 
suppqsed  that  his  intention  was  once  called  ofi'  from  the  subject  of  his  provocation  ; 
again,  if  it  appear  that  he  meditated  upon  his  revenge,  or  used  any  trick  or  circum- 
vention to  efl"ect  it,  for  that  shows  deliberation  which  is  inconsistent  with  the  excuse 
of  sudden  passion,  and  js  the  strongest  evidence  of  malice;  in  these  cases  the  killing 
will  amount  to  murder. (1)  It  may  further  be  observed,  in  respect  to  time,  that  in 
proportion  to  the  lapse  between  the  provocation  and  the  stroke,  less  allowance  ought 
to  be  made  for  any  excess  of  retaliation,  either  in  the  instrument  *or  the  [*686] 
manner  of  it.  The  more  length  of  time  intervening  between  the  injury  and  the  re- 
taliation adds  very  much  to  the  presumption  of  malice  in  law,  and  is  in  some  cases 
evidence  in  itself  of  deliberation.  1  East,  P.  C-  252.  A  leading  case  on  this  subject 
is  that  of  Major  Oneby,  who  was  indicted  for  the  murder  of  a  Mr.  Gower.  A  special 
verdict  was  found,  which  stated  that  the  prisoner,  being  in  company  with  the  de- 
ceased and  three  other  persons  at  a  tavern,  in  a  friendly  manner,  after  some  time 
began  playing  at  hazard,  when  Rich,  one  of  the  company,  asked  if  any  one  would 
set  him  three  half  crowns,  whereupon  the  deceased,  in  a  jocular  manner,  laid  down 
three  halfpence,  telling  Rich  he  had  set  him  three  pieces,  and  the  prisoner  at  the 
same  time  set  Rich  three  half  crowns,  and  lost  them  to  him ;  immediately  after 
which,  the  prisoner,  in  an  angry  manner,  turned  to  the  deceased  and  said,  it  was  an 
impertinent  thing  to  set  halfpence,  and  he  was  an  impertinent  puppy  for  so  doing,  to 
which  the  deceased  answered,  whoever  called  him  so  was  a  rascal.  Upon  this  the 
prisoner  took  up  a  bottle,  and  with  great  force  threw  it  at  the  deceased's  head,  but 
did  not  hit  him.  The  deceased  immediately  tossed  a  candlestick  or  bottle  at  the 
prisoner,  which  missed  him  ;  upon  which  they  both  rose  to  fetch  their  swords,  which 
hung  in  the  room,  and  the  deceased  drew  his  sword,  but  the  prisoner  was  prevented 
from  drawing  his  by  the  company.  The  deceased  then  threw  away  his  sword,  and 
the  company  interposing,  they  sat  down  again  for  the  space  of  an  hour.  At  the  ex- 
piration of  that  time  the  deceased  said  to  the  prisoner,  "  We  have  had  hot  words, 
but  you  were  the  aggressor;  but  I  think  we  may  pass  it  over,"  and  at  the  same  time 
offered  his  hand  to  the  prisoner,  who  replied,  "No,  damn  you,  I  will  have  your 
blood  !"  The  reckoning  being  paid,  all  the  company,  except  the  prisoner,  went  out 
of  the  room  to  go  home,  but  he  called  to  the  deceased,  ''Young  man,  come  back,  I 
have  something  to  say  to  you,"  on  which  the  deceased  came  back.    The  door  was  im- 
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mediately  closed,  and  the  rest  of  the  company  excluded,  but  they  heard  a  clashing  of 
swords,  and  the  deceased  was  found  to  have  received  a  mortal  wound.  It  was  also 
found  that  at  the  breaking  up  of  the 'company  the  prisoner  had  his  great  coat  thrown 
over  his  shoulders,  and  that  he  received  three  slight  wounds  in  the  fight,  and  the 
deceased  being  asked  on  his  death-bed  whether  he  received  his  wound  in  a  manner 
among  swordsmen  called  fair,  answered,  "I  think  I  did."  It  was  further  found,  that 
from  the  throwing  of  the  bottle  there  was  no  reconciliation  between  the  prisoner  and 
the  deceased.  Upon  these  facts,  all  the  judge.s  were  of  opinion  that  the  prisoner 
■was  guilty  of  murder,  he  having  acted  upon  malice  and  deliberation,  and  not  from 
sudden  passion.  R.  v.  Oneby,  2  Str.  766;  2  Ld.  Eaym.  1489.  It  must,  I  think, 
says  Mr.  East,  be  taken,  upon  the  facts  found  in  the  verdict  and  the  argument  of  the 
chief  justice,  that  after  the  door  had  been  shut  the  parties  were  upon  an  equal  foot- 
ing, in  point  of  preparation,  before  the  fight  began  in  which  the  mortal  wound  was 
given.  The  main  point  then  upon  which  the  judgment  turned,  and  so  declared  to 
be,  was  express  malice,  after  the  interposition  of  the  company,  and  the  parties  had 
all  sat  down  again  for  an  hour.  Under  these  circumstances,  the  court  were  of  opinion 
that  the  prisoner  had  had  reasonohh  time  for  cooling,  after  which,  upon  an  oifer  of 
reconciliation  from  the  deceased,  he  had  made  uise  of  that  bitter  and  deliberate  ex- 
pression, he  would  have  his  blood!  And  again,  the  prisoner  remaining  in  the  room 
[*687]  after  the  rest  of  the  company  *had  retired,  and  calling  back  the  deceased  by 
the  contemptuous  appellation  of  youug  man,  on  pretence  of  having  something  to  say 
to  him,  altogether  showed  such  strong  proof  of  deliberation  and  coolness  as  precluded 
the  presumption  of  passion  being  continued  down  to  the  time  of  the  mortal  stroke. 
Though  even  that  would  not  have  availed  the  prisoner,  under  these  circumstances, 
for  it  must  have  been  implied,  according  to  R.  v.  Mawgridge  (Kel.  I'iS),  that  he 
acted  upon  malice,  having  in  the  first  instance,  before  any  provocation  received,  and 
without  warning  or  giving  time  for  preparation  on  the  part  of  the  deceased,  made  a 
deadly  assault  upon  him.  1  East,  P.  C.  25-1.  The  following  case  will  illustrate  the 
doctrine  in  question  :  The  deceased  was  requested  by  his  mother  to  turn  the  prisoner 
out  of  her  house,  which,  after  a  short  struggle,  he  effected,  and  in  doing  so  gave  him 
a  kick.  On  the  prisoner  leaving  the  house,  he  said  to  the  deceased,  "  he  would  make 
him  remember  it,"  and  instantly  went  up  the  street  to  his  own  lodging,  which  was 
distant  from  two  to  three  hundred  yards,  where  he  was  heard  to  go  to  his  bedroom, 
and,  through  an  adjoining  kitchen,  to  a  pantry,  and  thence  to  return  hastily  back 
again  by  the  same  way,  to  the  street.  In  the  pantry  the  prisoner  had  a  sharp  butcher's 
knife,  with  which  he  usually  ate.  He  had  also  three  similar  knives  there,  which  he 
used  in  his  trade  of  a  butcher.  About  five  minutes  after  the  prisoner  had  left  the 
deceased,  the  latter  followed  him  for  the  purpose  of  giving  him  his  hat,  which  he  had 
left  behind  him,  and  they  met  about  ten  yards  distant  from  the  prisoner's  lodgings. 
They  stopped  for  a  short  time,  and  were  heard  talking  together,  but  without  any 
words  of  anger,  by  two  persons  who  went  by  them,  the  deceased  desiring  the  pris- 
oner not  to  come  down  to  his  mother's  house  that  night,  and  the  prisoner  insisting 
that  he  would.  After  they  had  walked  on  together  for  about  fifteen  yards,  in  the 
direction  of  the  mother's  house,  the  deceased  gave  the  prisoner  his  hat,  when  the 
latter  exclaimed,  with  an  oath,  that  he  would  have  his  rights,  and  instantly  stabbed 
the  deceased  with  a  knife  or  some  sharp  instrument  in  two  places,  giving  him  a  sharp 
wound  in  the  shoulder  and  a  mortal  wound  in  the  belly.  As  soon  as  the  prisoner  had 
stabbed  the  deceased  a  second  time,  he  said  he  had  served  him  right,  and  instantly 
ran  back  to  his  lodgings,  and  wa,s  heard,  as  before,  to  pass  hastily  through  his  bed- 
room and  kitchen  to  the  pantry,  and  thence  back  to  the  bedroom,  where  he  went  to 
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bed.  No  knife  was  found  upon  him,  and  the  several  knives  appeared  the  next  morn- 
ing in  their  usual  places  in  the  pantry.  Tindal,  C.  J.,  told  the  jury  that  the  prin- 
cipal question  for  their  consideration  would  be,  whether  the  mortal  wound  was  given 
by  the  prisoner  while  smarting  under  a  provocation  so  recent  and  so  strong  that  he 
might  not  be  considered  at  the  moment  the  master  of  his  own  understanding;  in 
which  case,  the  law,  in  compassion  to  human  infirmity,  would  hold  the  offence  to 
amount  to  manslaughter  only;  or  where  there  has  been  time  for  the  blood  to  cool, 
and  for  reason  to  resume  its  seat,  before  the  mortal  wound  was  given,  in  which  case 
the  crime  would  amount  to  wilful  murder.  That,  in  determining  this  question,  the 
most  favorable  circumstance  for  the  prisoner  was  the  shortness  of  time  which  elapsed 
between  the  original  quarrel  and  the  stabbing  of  the  deceased;  but,  on  the  other  side, 
the  jury  must  recollect  that  the  weapon  which  inflicted  the  fatal  wound  was  not  at 
hand  when  the  quarrel  took  place,  but  was  sought  for  by  the  prisoner  from  a  distant 
place.  It  would  be  for  them  to  say  whether  the  prisoner  had  shown  thought, 
♦contrivance,  and  design,  in  the  mode  of  possessing  himself  of  this  weapon,  [*688] 
and  again  replacing  it  immediately  after  the  blow  was  struck;  for  the  exercise  of  con- 
trivance and  design  denoted  rather  the  presence  of  judgment  and  reason,  than  of  vio- 
lent and  ungovernable  passion.  The  jury  found  the  prisoner  guilty  of  murder.  R. 
V.  Hayward,  6  C.  &  P.  157  :  25  E.  C.  L.  R. 

"If  a  person  receives  a  blow  and  immediately  avenges  it  with  any  instrument  that 
he  may  happen  to  have  in  his  hand,  then  the  offence  will  be  only  manslaughter, 
provided  the  blow  is  to  be  attributed  to  the  passion  of  anger  arising  from  that  previ- 
ous provocation,  for  anger  is  a  passion  to  which  good  and  bad  men  are  both  subject. 
But  the  law  requires  two  things :  first,  that  there  should  be  that  provocation ;  and 
secondly,  that  the  fatal  blow  should  be  clearly  traced  to  the  influence  of  passion, 
arising  from  that  provocation."  Per  Pavke,  B.,  R.  v.  Thomas,  7  C.  &  P.  817 :  32 
E.  C.  L.  R.  In  the  same  case  the  learned^  baron  held,  that  if  from  the  circumstances 
it  appeared  that  the  party,  before  any  provocation  given,  intended  to  use  a  deadly 
weapon  towards  any  one  who  might  assault  him,  this  would  show  that  a  fatal  blow 
given  afterwards  to  a  person  who  struck  him  ought  not  to  be  attributed  to  the  provo- 
cation, and  the  crime  would  therefore  be  murder.  The  prisoner  was  charged  with 
the  wilful  murder  of  his  son,  John  Kirkham,  by  stabbing  him  with  a  knife.  A  wit- 
ness, named  Chorlton,  stated,  "  I  was  alarmed  on  the  morning  of  Saturday,  the  24th 
of  June,  at  about  four  o'clock,  and  got  up.  On  entering  the  prisoner's  house,  I  saw 
the  prisoner  and  his  son  on  the  floor;  the  son  was  uppermost,  and  they  were  wrest- 
ling together.  I  asked  the  deceased  to  get  up ;  he  did  so,  and  wont  to  the  door. 
The  prisoner  then  took  up  a  coal-pick  (a  sort  of  small  pickaxe),  which  must  have 
been  in  the  room,  as  he  did  not  leave  the  room  to  get  it.  The  prisoner  threw  the 
coal-pick  at  his  son,  which  struck  him  on  the  back.  The  deceased  said  it  hurt  him, 
and  the  prisoner  said  he  would  have  his  revenge.  The  coal-pick  flew  into  the  street, 
and  the  deceased  fetched  it,  and  tossed  it  into  the  house,  but  not  at  the  prisoner. 
The  deceased  stood  at  the  door  with  his  hands  against  it,  when  the  prisoner  took  a 
knife  off  the  table,  and  jobbed  the  deceased  with  it  on  the  left  side.  The  deceased 
said,  '  Father,  you  have  killed  me  1'  and  retreated  a  few  paces  into  the  street,  reeling 
as  he  went.  I  told  the  prisoner  he  had  stabbed  his  son.  He  said,  'Joe,  I  will  have 
my  revenge.'  The  deceased  came  into  the  house  again,  and  the  prisoner  stabbed  the 
deceased  again  in  the  left  side.  The  deceased  died  at  seven  o'clock  the  same  morn- 
ing. I  think  from  my  first  going  to  the  house  till  the  fatal  blow  was  struck  was 
about  twenty  minutes." 

A  female,  named  Wagstaffe,  was  also  examined,  who  said,  "  I  saw  the  prisoner  on 
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the  Monday  before  the  death  of  his  son.  He  came  to  luy  house  drunk,  and  said  he 
had  lost  his  wife,  and  thdt  he  and  his  wife  had  been  quarrelling  the  Saturday  before, 
and  if  his  son  John  came  over  the  door-sill  again  he  would  be  his  butcher,  He  said 
his  son  took  his  mother's  part.  I  introduced  the  name  of  the  deceased  by  saying, 
that  if  he  beat  his  wife  his  son  would  take  her  part,  and  it  was  upon  that  he  used  the 
expressions  as  to  the  deceased.  On  the  evening  before  the  deceased  was  killed  I  saw 
the  prisoner  again  ;  he  was  rather  tipsy;  I  was  talking  to  his  wife,  who  went  away 
when  he  came  up.  He  said,  if  his  wife  talked  to  me  he  would  hit  her,  and  he 
added,  'To-morrow  is  the  day  of  execution,  and  that  day  I  shall  finish  their  hash.' 
[*689]  I  told  him  if  he  was  sober  he  would  not  say  so;  to  this  *he  made  no  reply. 
I  begged  him  to  be  quiet,  and  he  went  into  his  own  house  "  In  her  cross-examina- 
tion this  witness  stated  that  the  threat  "  I  will  be  your  butcher,"  is  a  common  threat 
in  that  part  of  the  country.  Coleridge,  J.,  told  the  jury,  after  observing  on  the 
declarations  of  the  prisoner  spoken  to  by  the  last  witness,  which  he  did  not  think 
entitled  to  much  consideration  :  "  Then  I  will  suppose  that  all  this  was  purely  unpre- 
meditated till  Chorlton  came,  and  then  the  case  will  stand  thus  :  the  father  and  son 
have  a  quarrel ;  the  son  gets  the  father  down,  the  son  has  the  best  of  it,  and  the 
father  has  received  considerable  provocation  ;  and  if,  when  he  got  up,  and  threw  the 
pick  at  the  deceased,  he  had  at  once  killed  him,  I  should  have  said  at  once  that  it 
was  manslaughter.  Now  comes  the  more  important  question  (the  son  having  given 
no  further  provocation),  whether  in  truth  that  which  was  in  the  first  instance  suflS- 
cient  provocation,  was  so  recent  to  the  actual  deadly  blow,  that  it  excused  the  act 
that  was  done ;  and  whether  the  father  was  acting  under  the  recent  sting,  or  had 
had  time  to  cool,  and  then  took  up  the  deadly  weapon.  I  told  you  just  now  he  mu.st 
be  excused  if  the  provocation  was  recent,  and  he  acting  under  its  sting,  and  the  blood 
remained  hot;  but  you  must  consider  all  the  circumstances,  the  time  which  elapses, 
the  prisoner's  previous  conduct,  the  deadly  nature  of  the  weapon,  the  repetition  of 
the  blows,  because  though  the  law  condescends  to  human  frailty,  it  will  not  indulge 
human  ferocity."  The  prisoner  was  found  guilty  of  manslaughter.  R.  v.  Kirkham, 
8  C.  &  P.  115  :  34  E.  C.  L.  R.  The  prisoner,  who  was  charged  with  murder,  was 
a  private  of  the  Coldstream  Guards,  and  was  discharged  on  the  11th  October,  and  on 
the  evening  of  that  day  went  to  the  Three  Horseshoes,  at  Hampstead,  in  company 
with  a  person  named  Burkill  and  his  brother,  Richard  Smith.  There  were  two  more 
soldiers  in  the  publichouse,  and  the  deceased,  James  Chaplain,  was  sitting  with  them. 
A  dispute  arose  about  paying  the  reckoning,  and  a  fight  took  place  between  the 
prisoner  and  a  man  named  Burrows.  In  the  scuffle  the  deceased  jumped  over  the 
table  and  struck  the  prisoner.  The  deceased  was  turned  out  by  the  landlord,  but 
admitted  again  in  about  ten  minutes,  and  the  parties  all  remained  drinking  together 
after  that  for  a  quarter  of  an  hour,  when  the  prisoner  and  his  brother  went  out.  The 
deceased  remained  about  a  quarter  of  an  hour  after  the  prisoner,  and  then  left.  The 
prisoner  and  the  deoeapcd  "were  both  in  liquor.  The  deceased  tried  to  get  out  di- 
rectly after  the  prisoner  and  his  brother  left,  but  was  detained  by  the  persons  in  the 
room.  As  soon  as  they  let  him  go,  he  jumped  over  the  table,  and  went  out  of  the 
house,  saying,  as  he  went,  that  if  he  caught  them  he  would  serve  them  out.  The 
deceased  was  a  person  who  boasted  of  his  powers  as  a  fighter.  The  deceased  followed 
the  prisoner  and  his  brother  into  a  mews  not  far  from  the  public  house  where  they 
had  been  drinking;  and  a  witness  who  had  lived  near,  stated  that  he  heard  a  noise 
and  went  to  the  door  of  his  house,  and  then  heard  a  bayonet  fall  on  the  ground,  and 
on  going  out  into  Church  Lane,  heard  a  person,  named  Croft,  crying  out,  "Police  ! 
police  !  a  man  is  stabbed  I"  and  on  going  up  found  the  deceased  lying  on  the  ground 
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wounded.  Croft  stated,  that  he  was  in  Field  Place,  near  Church  Lane,  and  heard 
voices,  which  induced  him  to  run  towards  a  bar  there,  and  when  within  a  yard  of  the 
bar  he  heard  a  blow  like  the  blow  of  a  fist;  this  was  followed  by  other  blows.  After 
the  blows,  he  heard  a  voice  say,  "Take  that,"  and  in  half  a  minute,  to  the  best  of 
his  judgment,  the  same  voice  said,  "He  has  *stabbed  me  !"  The  wounded  [*690] 
man  then  ran  towards  him,  and  he  discovered  it  to  be  the  deceased.  He  said,  "  I 
am  stabbed,"  three  times,  and  soon  after  fell  on  the  ground ;  the  prisoner  was  soon 
after  taken  into  custody,  and  was  then  bleeding  at  the  nose.  The  prisoner  had  not 
any  side  arms;  but  his  brother,  who  was  with  him,  had  a  bayonet.  For  the  defence, 
the  prisoner's  brother  was  called  as  a  witness,  and  stated,  when  they  had  got  about 
twenty  yards  through  the  bar  mentioned  in  Croft's  evidence,  he  heard  somebody  say 
something,  but  did  not  take  notice  of  it,  and  deceased  came  up,  and  struck  him  on 
the  back  of  the  head,  which  caused  him  to  fall  down,  and  his  bayonet  fell  out  of  the 
sheath  upon  the  stones,  and  the  deceased  picked  it  up,  and  followed  the  prisoner, 
who  had  gone  on  ;  there  was  a  great  struggle  between  them,  and  very  shortly  after 
the  deceased  cried  out,  "  I  am  stabbed  1  I  am  stabbed  !"  A  surgeon  was  also  called, 
who  proved  that  there  were  wounds  on  the  prisoner's  hands  such  as  would  be  made 
by  stabs  of  a  bayonet,  and  that  his  back  was  one  uniform  bruise.  Bosanquet,  J.,  in 
summing  up  to  the  jury,  said,  "  Did  the  prisoner  enter  into  a  contest  with  an  un- 
armed man,  intending  to  avail  himself  of  a  deadly  weapon  ?  foi*  if  he  did,  it  will 
amount  to  murder;  but  if  he  did  not  enter  into  the  contest  with  the  intention  of 
using  it,  then  the  question  will  be,  did  he  use  it  in  the  heat  of  passion,  in  con- 
sequence of  an  attack  made  upon  him?  if  he  did,  then  it  will  be  manslaughter.  But 
there  is  another  question.  l)id  he  use  the  weapon  in  defence  of  his  life  ?  Before 
a  person  can  avail  himself  of  that  defence,  he  must  satisfy  the  jury  that  that  defence 
was  necessary ;  that  he  did  all  he  could  to  avoid  it,  and  that  it  was  necessary  to  pro- 
tect his  own  life,  or  to  protect  himself  from  such  serious  bodily  harm  as  would  give 
reasonable  apprehension  that  bis  life  was  in  immediate  danger.  If  he  used  the 
weapon,  having  no  other  means  of  resistance,  and  no  means  of  escape,  in  such  case, 
if  he  retreated  as  far  as  he  could,  he  will  be  justified."  The  prisoner  was  found 
guilty  of  manslaughter,  but  strongly  recommended  to  mercy.  R.  v.  Smith,  8  C.  & 
P.  160 :  34  E.  C.  L.  R. 

Proof  of  malice — ■provocation — express  malice.^  As  evidence  of  provocation  is 
only  an  answer  to  that  presumption  of  malice  which  the  law  infers  in  every  case  of 
homicide,  if  there  is  proof  of  express  malice  at  the  time  of  the  act  committed,  the 
provocation  will  not  reduce  the  offence  from  murder  to  manslaughter.(l)  In  such 
a  case,  not  even  previous  blows  or  struggling  will  reduce  the  offence  to  homicide.  1 
Euss.  by  Grea.  520.  This  rule  is  illustrated  by  the  following  case.  Richard  Mason 
was  indicted  and  convicted  for  the  wilful  murder  of  William  Mason,  his  brother  j 
but  execution  was  respited  to  take  the  opinion  of  the  judges,  upon  a  doubt  whether, 
under  the  circumstances  given  in  evidence,  the  offence  amounted  to  murder  or  man- 
slaughter.    The  prisoner,  with  the  deceased  and  some  neighbors,  were  drinking  in  a 

(1)  "When  a  deliberate  purpose  to  kill  or  do  great  bodily  harm  is  entertained,  and  there  is  a  eon' 
sequent  unlawful  act  of  killing,  the  provocation,  whatever  it  may  be,  which  immediately  precedes- 
the  act,  is  to  be  thrown  out  of  the  case  and  goes  for  nothing,  unless  it  can  be  shown  that  this  purpose 
was  abandoned  before  the  act  was  done.  State  v.  Johnson,  1  Iredell's  N.  C.  Rep.  354;  State  v. 
Lane,  4  Id.  113. 

When  there  is  express  malice,  no  amount  of  provocation  will  make  the  killing  manslaughter. 
Riggs  v.  The  State,  30  Mississippi,  636;  Ex  parte  Wray,  Ibid.  673;  Cottony.  The  State,  31  Ibid. 
504.     See  Quarles  T.  The  State,  1  Sneed,  407. 
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friendly  manner  at  a  public  house;  till  growing  warm  in  liquor,  but  not  intoxicated, 
the  prisoner  and  the  deceased  began  in  idle  sport  to  push  each  other  about  the  room. 
They  then  wrestled  one  fall;  and  soon  afterwards  played  at  cudgels  by  agreement. 
All  this  time  no  tokens  of  anger  appeared  on  either  side,  till  the  prisoner,  in  the 
cudgel  play,  gave  the  deceased  a  smart  blow  on  the  temple.  The  deceased  thereupon 
grew  angry,  and  throwing  away  his  cudgel,  closed  with  the  prisoner,  and  they  fought 
a  short  time  in  good  earnest;  but  the  company  interposing,  they  were  soon  parted. 
[*691]  The  prisoner  then  *quitted  the  room  in  anger;  and  when  he  got  into  the 
street  was  heard  to  say,  "  Damnation  seize  me,  if  I  do  not  fetch  something,  and  stick 
him;"  and  being  reproved  for  such  expressions,  he  answered,  "I'll  be  damned  to 
all  eternity,  if  I  do  not  fetch  something,  and  run  him  through  the  body."  The  de- 
ceased and  the  remainder  of  the  company  continued  in  the  room  where  the  affray 
happened :  and  in  about  half  an  hour  the  prisoner  returned,  having  in  the  meantime 
changed  a  slight  for  a  thicker  coat.  The  door  of  the  room  being  open  to  the  street, 
the  prisoner  stood  leaning  against  the  door-post,  his  left  hand  in  his  bosom,  and  a 
cudgel  in  his  right;  looking  in  upon  the  company,  but  not  speaking  a  word.  The 
deceased  seeing  him  in  that  posture,  invited  him  into  the  company;  but  the  prisoner 
answered,  "  I  will  not  come  in."  "  Why  will  you  not?"  said  the  deceased.  The 
prisoner  replied,  "Perhaps  you  may  fall  on  me,  and  beat  me."  The  deceased  as- 
sured him  he  would  not,  and  added,  "  Besides,  you  think  yourself  as  good  a  man  as 
me  at  cudgels ;  perhaps  you  will  play  at  cudgels  with  me."  The  prisoner  answered, 
"  I  am  not  afraid  to  do  so,  if  you  will  keep  off  your  fists."  Upon  these  words  the 
deceased  got  up,  and  went  towards  the  prisoner,  who  dropped  the  cudgel  as  the 
deceased  was  coming  up  to  him.  The  deceased  took  up  the  cudgel,  and  with  it  gave 
the  prisoner  two  blows  on  the  shoulder.  The  prisoner  immediately  put  his  right 
hand  into  his  bosom,  and  drew  out  the  blade  of  a  tuck-sword,  crying,  "  Damn  you, 
stand  off,  or  I'll  stab  you  !"  and  immediately,  without  giving  the  deceased  time  to 
stand  off,  made  a  pass  at  him  with  the  sword,  but  missed  him.  The  deceased  there- 
upon gave  back  a  little,  and  the  prisoner,  shortening  the  sword  in  his  hand,  leaped 
forward  towards  the  deceased,  and  stabbed  him  to  the  heart,  and  he  instantly  died. 
The  judges,  at  a  conference  unanimously  agreed,  "  that  there  are  in  this  case  so  many 
circumstances  of  deliberate  malice  and  deep  revenge  on  the  prisoner's  part,  that  his 
offence  cannot  be  less  than  wilful  murder."  K.  v.  Mason,  Foster,  132 ;  1  East,  P. 
C.  239. 

Proof  of  malice — cases  of  mutual  combat.']  The  rules  with  regard  to  the  proof 
of  malice  in  cases  of  mutual  combat,  are  not  in  all  respects  the  same  with  those 
which  have  been  already  stated  with  regard  to  cases  of  provocation  in  general,  and 
as  the  former  are  of  very  frequent  occurrence  it  may  be  convenient  to  consider  them 
under  one  head. 

In  this  class  of  cases  the  degree  or  species  of  provocation  does  not  enter  so  deeply 
into  the  merits  of  the  question,  as  in  those  which  have  been  just  noticed,  and  in  the 
former  it  has  been  held  that  where  upon  words  of  reproach,  or  indeed  any  other  sud- 
den provocation,  the  parties  come  to  blows,  and  a  combat  ensues,  no  undue  advantage 
being  taken,  or  sought  on  either  side,  if  death  ensue,  this  amounts  to  manslaughter 
only.  Nor  is  it  material  what  the  cause  be,  whether  real  or  imagined,  or  who  draws 
or  strikes  first,  provided  the  occasion  be  sudden,  and  not  urged  as  a  cloak  for  pre- 
existing malice.  1  East,  P.  C.  241.  Many,  says  Lord  Hale,  who  were  of  opinion 
that  bare  words  of  slighting,  disdain,  or  contumely,  would  not  of  themselves  make 
such  a  provocation  as  to  lessen  the  crime  into  manslaughter,  were  yet  of  this  opinion. 
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that  if  A.  giives  indecent  language  to  B.,  and  B.  thereupon  strikes  A.,  but  not  mor- 
tally, and  then  A.  strikes  B.  again,  and  B.  kills  A.,  this  is  manslaughter;  for  the 
second  stroke  made  a  new  provocation,  and  so  it  was  but  a  sudden  falling  out;  and 
*though  B.  gave  the  first  stroke,  and  after  a  blow  received  from  A.,  B.  gives  [*692] 
him  a  mortal  stroke,  this  is  but  manslaughter;  according  to  the  proverb,  the  second 
htoto  makes  the  affray ;  and  this,  adds,  Lord  Hale,  was  the  opinion  of  myself  and 
others.  1  Hale,  P.  C.  456 ;  Foster,  295.  But  if  B.  had  drawn  his  sword  and  made 
a  pass  at  A.,  his  sword  then  undrawn,  and  thereupon  A.  had  drawn,  and  a  combat 
had  ensued,  in  which  A.  had  been  killed,  this  would  have  been  murder;  for  B.  by 
making  his  pass,  Ms  adversary's  sword  undrawn,  showed  that  he  sought  his  blood, 
and  A.'s  endeavor  to  defend  himself,  which  he  had  a  right  to  do,  will  not  excuse  B. 
But  if  B.  had  first  drawn  and  forborne  till  his  adversary  had  drawn  too,  it  had  been 
no  more  than  manslaughter.  Foster,  295 ;  1  East,  P.  C.  242. 

With  regard  to  the  use  of  deadly  weapons  in  a  case  of  mutual  combat,  the  rule  was 
laid  down  by  Mr.  Justice  Bayley,  in  the  following  case.  The  prisoner  and  Levy 
quarrelled,  and  went  out  to  fight.  After  two  rounds,  which  occupied  little  more 
than  two  minutes,  Levy  was  found  to  be  stabbed  in  a  great  many  places,  and  of  one 
of  those  stabs  he  almost  instantly  died.  It  appeared  that  nobody  could  have  stabbed 
him  but  the  prisoner,  who  had  a  clasp  knife  before  the  affray.  Bayley,  J.,  told  the 
jury,  that  if  the  prisoner  used  the  knife  privately  from  the  beginning,  or  if,  before 
they  began  to  fight,  he  placed  the  knife  so  that  he  might  use  it  during  the  affray,  and 
used  it  accordingly,  it  was  murder;  but  that  if  he  took  to  the  knife  after  the  fight 
began,  and  without  having  placed  it  to  be  ready  during  the  affray,  it  was  only  man- 
slaughter. The  jury  found  the  prisoner  guilty  of  murder.  E..  v.  Anderson,  1  Russ. 
by  Grea.  531.  Another  later  case  exhibited  nearly  similar  circumstances.  The 
prisoner  returning  home  was  overtaken  by  the  prosecutor.  They  were  both  intoxi- 
cated, and  a  quarrel  ensuing  the  prosecutor  struck  the  prisoner  a  blow.  They  fought 
for  a  few  minutes,  when  the  prisoner  ran  back  a  short  distance,  and  the  prosecutor 
pursued  and  overtook  him.  On.  this  the  prisoner,  who  had  taken  out  his  knife,  gave 
the  prosecutor  a  cut  across  the  abdomen.  The  prisoner  being  indicted  for  cutting  the 
prosecutor  with  intent  to  murder  him,  Parke,  J.,  left  it  to  the  jury  whether  the 
prisoner  ran  back  with  a  malicious  intention  of  getting  out  his  knife  to  inflict  an  in- 
jury on  the  prosecutor,  and  so  gain  an  advantage  in  the  conflict;  for  if  he  did,  not- 
withstanding the  previous  fighting  between  them  on  equal  terms,  and  the  prosecutor 
having  struck  the  first  blow,  he  was  of  opiViion  that  if  death  had  ensued,  the  crime 
of  the  prisoner  would  have  been  murder;  or  whether  the  prisoner  bond  fide  ran  away 
■from  the  prosecutor  with  intent  to  escape  from  an  adversary  of  superior  strength,  but 
finding  himself  pursued,  drew  his  knife  to  defend  himself;  and  in  the  latter  case,  if 
the  prosecutor  had  been  killed,  it  would  have  been  manslaughter  only.  E.  v.  Kessal, 
1  G.  &  P.  437  :  12  E  C.  L.  R.  In  the  following  case  the  use  of  a  deadly  weapon 
during  a  fight  was  held  to  be  no  evidence  of  malice,  the  prisoner  happening  to  have 
the  knife  in  his  hand  at  the  commencement  of  the  affray.  William  Snow  was  in- 
dicted for  the  murder  of  Thomas  Palmer.  The  prisoner,  who  was  a  shoemaker,  lived 
in  the  neighborhood  of  the  deceased.  One  evening  the  prisoner,  who  was  much  in 
liquor,  passed  accidentally  by  the  house  of  the  deceased's  mother,  near  which  the 
deceased  was  at  work.  He  had  a  quarrel  with  him  there,  and  after  high  words  they 
were  going  to  fight,  but  prevented  by  the  mother,  who  hit  the  prisoner  in  the  face 
and  threw  water  over  him.  The  prisoner  went  into  his  *house,  but  came  [*693] 
out  in  a  few  minutes,  and  set  himself  down  upon  a  bench  before  his  gate,  with  a  shoe- 
maker's knife  in  his  hand,  paring  a  shoe.     The  deceased  on  finishing  his  work,  re- 
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turned  home  by  the  prisoner's  house,  and  called  out  to  him  as  he  passed,  "Are  not 
you  an  aggravating  rascal  ?"  The  prisoner  replied,  "  What  will  you  be  when  you 
are  got  from  your  master's  feet  ?"  on  which  the  deceased  took  the  prisoner  by  the 
collar,  and  dragging  him  off  the  bench,  they  both  rolled  into  the  cart-way.  While 
they  were  struggling  and  fighting,  the  prisoner  underneath  the  deceased,  the  latter 
cried  out,  "  You  rogue,  what  do  you  do  with  that  knife  in  your  hand?"  and  caught 
at  his  arm  to  secure  it;  but  the  prisoner  kept  his  hand  striking  about,  and  held  the 
deceased  so  hard  with  his  other  hand  that  he  could  not  get  away.  The  deceased,  how- 
ever, at  length  made  an  effort  to  disengage  himself,  and  during  the  struggle,  received 
the  mortal  wound  in  his  left  breast,  having  before  received  two  slight  wounds.  The 
jury  found  the  prisoner  guilty  of  murder;  but  judgment  was  respited  to  take  the 
opinion  of  the  judges,  who  (in  the  absence  of  De  Grey,  C.  J.),  were  unanimously  of 
opinion  that  it  was  only  manslaughter.  They  thought  that  there  was  not  suiScient 
evidence  that  the  prisoner  lay  in  wait  for  the  deceased  with  a  malicious  design  to 
provoke  him,  and  under  that  color  to  revenge  his  former  quarrel  by  stabbing  him, 
which  would  have  made  it  murder.  On  the  contrary,  he  had  composed  himself  to 
work  at  his  own  door,  in  a  summer's  evening;  and  when  the  deceased  passed  by  pro- 
voked him  neither  by  word  nor  by  gesture.  The  deceased  began  first  by  ill  language, 
and  afterwards  by  collaring  him  and  dragging  him  from  his  seat,  and  rolling  him  in 
the  road.  The  knife  was  used  openly,  before  the  deceased  came  by,  and  not  con- 
cealed from  the  bystanders;  though  the  deceased  in  his  passion  did  not  perceive  it 
till  they  were  both  down;  and  though  the  prisoner  was  not  justifiable  in  using  such  a 
weapon  on  such  an  occasion,  yet  it  being  already  in  his  hand,  and  the  attack  upon 
him  very  violent  and  sudden,  they  thought  it  only  amounted  to  manslaughter,  and  he 
was  recommended  for  a  pardon.  K.  v.  Snow,  1  East,  P.  C.  244,  245. 

Not  only  will  the  premeditated  use  of  deadly  weapons,  in  cases  of  mutual  combat, 
render  the  homicide  murder,  but  the  combat  itself  may  be  of  such  a  nature  as  to  make  it 
murder  if  death  ensue.  The  prisoner  was  indicted  for  manslaughter,  and  the  evidence 
was,  that  he  and  the  deceased  were  "fighting  up  and  down,"  a  brutal  and  savage  prac- 
tice in  the  north  of  England.  Bayley,  J.,  said  to  the  jury,  fighting  "  up  and  down" 
is  calculated  to  produce  death,  and  the  foot  is  an  instrument  likely  to  produce  death. 
If  death  happens  in  a  fight  of  this  description  it  is  murder,  and  not  manslaughter. 
The  prisoner  being  convicted,  Bayley,  J.,  told  him  that  if  he  had  been  charged  with 
murder,  the  evidence  adduced  would  have  sustained  the  indictment.  R.  v.  Thorpe,  1 
Lewin,  C.  C.  171;'  see  K  v.  Murphy,  6  0.  &  P.  103  :  25  E.  C.  L.  R. 

In  order  to  bring  the  case  within  the  rule  relating  to  mutual  combats  so  as  to  lessen 
the  crime  to  manslaughter,  it  must  appear  that  no  undue  advantage  was  sought  or 
taken  on  either  side.  Poster,  295.  To  save  the  party  making  the  firet  assault  upon 
an  insufficient  legal  provocation  from  the  guilt  of  murder,  the  occasion  must  not  only 
be  sudden,  but  the  party  assaulted  must  be  upon  an  equal  footing,  in  point  of  defence 
at  least,  at  the  outset ;  and  this  is  peculiarly  requisite  where  the  attack  is  made  with 
[*694]  deadly  or  dangerous  *weapons.  1  East,  P.  C.  242.  Where  persons  fight  on 
fair  terms,  says  Mr.  Justice  Bayley,  "and  merely  with  fists,  where  life  is  not  likely 
to  be  at  hazard,  and  the  blows  passing  between  them  are  not  likely  to  occasion  death, 
if  death  ensues,  it  is  manslaughter ;  and  if  persons  meet  originally  on  fair  terms  and 
after  an  interval,  blows  having  been  given,  a  party  draws,  in  the  heat  of  blood  a 
deadly  instrument,  and  inflicts  a  deadly  injury,  it  is  manslaughter  only.  But  if  a 
party  enters  into  a  contest  dangerously  armed,  and  fights  under  an  unfair  advantage, 
though  mutual  blows  pass,  it  is  not  manslaughter,  but  murder."  R.  v.  Whiteley  1 
Lewin,  C.  C.  173. 
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The  lapse  of  time,  also,  which  has  taken  place  between  the  origin  of  the  quarrel 
and  the  actual  contest,  is  in  these  cases  a  subject  of  great  consideration,  as  in  the 
following  instance.  The  prisoner  was  indicted  for  the  wilful  murder  of  William 
Harrington.  It  appeared  that  the  prisoner  and  the  deceased,  who  had  been  for  three 
or  four  years  upon  terms  of  intimacy,  had  been  drinking  together  at  a  public  house,  on 
the  night  of  the  27th  of  February,  till  about  twelve  o'clock ;  that  about  one  they  were 
together  in  the  street,  when  they  had  some  words,  and  a  scuffle  ensued,  during  which 
the  deceased  struck  the  prisoner  in  the  face  with  his  fist  and  gave  him  a  black  eye. 
The  prisoner  called  for  the  police,  and  on  a  policeman  coming,  went  away.  He, 
however,  returned  again,  between  five  and  ten  minutes  afterwards,  and  stabbed  the 
deceased  with  a  knife  on  the  left  side  of  the  abdomen.  The  prisoner's  father  proved 
that  the  knife,  a  common  bread  and  cheese  knife,  was  one  which  the  prisoner  was  in 
the  habit  of  carrying  about  with  him,  and  that  he  was  rather  weak  in  his  intellect, 
but  not  so  much  so  as  not  to  know  right  from  wrong.  Lord  Tenterden,  in  summing 
up,  said,  "  It  is  not  every  slight  provocation,  even  by  a  blow,  which  will,  when  the 
party  receiving  it  strikes  with  a  deadly  weapon,  reduce  the  crime  from  murder  to 
manslaughter.  But  it  depends  upon  the  time  elapsing  between  the  blow  and  the 
injury;  and  also,  whether  the  injury  was  inflicted  with  an  instrument  at  the  moment 
in  possession  of  the  party,  or  whether  he  went  to  fetch  it  from  another  place.  It  is 
uncertain,  in  this  case,  how  long  the  prisoner  was  absent.  The  witness  says  from 
five  to  ten  minutes,  according  to  the  best  of  his  knowledge.  Unless  attention  is 
particularly  called  to  it,  it  seems  to  me  that  evidence  of  time  is  very  uncertain.  The 
prisoner  may  have  been  absent  less  than  five  minutes.  There  is  no  evidence  that  he 
went  anywhere  for  the  knife.  The  father  says  that  it  was  a  knife  he  carried  about 
with  hiiu ;  it  was  a  common  knife,  such  as  a  man  in  the  prisoner's  situation  in  life 
might  have;  for  aught  that  appears,  he  might  have  gone  a  little  way  from  the  de- 
ceased, and  then  returned  still  smarting  under  the  blow  he  had  received.  You  will 
also  take  into  consideration  the  previous  habits  and  connection  of  the  deceased  and 
the  prisoner  in  respect  to  each  other.  If  there  had  been  any  old  grudge  between 
them,  then  the  crime  which  the  prisoner  committed  might  be  murder.  But  it  seems 
they  had  been  long  in  habits  of  intimacy,  and  on  the  very  night  in  question,  about 
an  hour  before  the  blow,  they  had  been  drinking  in  a  friendly  way  together.  If  you 
think  that  there  was  not  time  and  interval  sftfiEcient  for  the  passion  of  a  man,  proved 
to  be  of  no  very  strong  intellect,  to  cool,  and  for  reason  to  regain  her  dominion  over 
his  mind,  then  you  will  say  that  the  prisoner  is  guilty  only  of  manslaughter;  but  if 
you  think  that  the  act  was  the  act  of  a  wicked,  malicious,  and  diabolical  mind  (which, 
under  the  circumstances,  I  *think  you  hardly  would),  then  you  will  find  him  [*695] 
guilty  of  murder."  The  jury  found  the  prisoner  guilty  of  manslaughter.  K.  v. 
Lynch,  5  C.  &  P.  324 :  24  E.  C.  L.  R. 

In  cases  of  mutual  combat,  evidence  is  frequently  given  of  old  quarrels  between 
the  parties,  for  the  purpose  of  showing  that  the  person  killing  acted  from  malice  to- 
wards the  deceased,  but  it  is  not  in  every  case  of  an  old  grudge  that  the  jury  will  be 
justified  in  finding  malice.  Thus,  where  two  persons  who  have  formerly  fought  in 
malice,  are  afterwards,  to  all  appearance,  reconciled,  and  fight  again  on  a  fresh  quar- 
rel, it  shall  not  be  presumed  that  they  were  moved  by  the  old  grudge  :  Hawk.  P.  C. 
b.  1,  c.  31,  s.  30;  unless  it  appear  that  the  reconciliation  was  pretended  only.  1  Hale, 
P.  C.  452.  If,  says  Lord  Hale,  A.  sues  B.,  or  threatens  to  sue  him,  this  alone  is  not 
sufficient  evidence  of  malice  prepense,  though  possibly  they  meet  and  fall  out  and 
fight,  and  one  kills  the  other,  if  it  happens  upon  sudden  provocation ;  but  this  may, 
by  circumstances,  be  heightened  into  malice  prepense,  as  if  A.,  without  any  other 
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provocation,  strikes  B.  upon  account  of  the  difference  in  law,  or  lies  in  wait  to  kill 
him,  or  cornes  with  a  resolution  to  strike  or  kill  him.  1  Hale,  P.  C.  451. 

Proof  of  malice — cases  of  mutufil  combat — duelling]  Deliberate  duelling,  if 
death  ensues,  is  in  the  eye  of  the  law,  murder,  for  duels  are  generally  founded  in 
deep  revenge.  And  though  a  person  should  be  drawn  into  a  duel,  not  on  a  motive  so 
criminal,  but  merely  upon  the  punctilio  of  what  the  swordsmen  falsely  call  honor, 
that  will  not  excuse  him.  For  he  that  deliberately  seeks  the  blood  of*  another,  in  a 
private  quarrel,  acts  in  defiance  of  all  laws,  human  and  divine,  whatever  his  motive 
may  be.  But  if,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  spot,  or  if  they 
presently  fetch  their  weapons,  and  go  into  the  field  and  fight,  and  one  of  them  falls, 
it  will  be  only  manslaughter,  because  it  may  be  presumed  that  the  blood  never  cooled. 
It  will,  however,  be  otherwise,  if  they  appoint  to  fight  the  next  day,  or  even  upon  the 
same  day,  at  such  an  interval  as  that  the  passion  might  have  subsided,  or  if,  from  any 
circumstance  attending  the  case,  it  maybe  reasonably  concluded  that  their  judgment 
had  actually  controlled  the  first  transport  of  passion  before  they  engaged.  The  same 
rule  will  hold  if,  after  a  quarrel,  they  fall  into  other  discourse  or  diversions,  and  con- 
tinue so  engaged  a  reasonable  time  for  cooling.  Foster,  297.  It  seems  agreed,  says 
Hawkins,  that  wherever  two  persons  in  cool  blood  meet,  and  fight  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder,  and  cannot  help 
himself  by  alleging  that  he  was  first  struck  by  the  deceased,  and  that  he  had  often 
declined  to  meet  him,  but  was  prevailed  upon  by  his  importunity,  or  that  it  was  his 
intention  only  to  vindicate  his  reputation,  or  that  he  meant  rtot  to  kill,  but  only  to 
disarm  his  adversary,  for  since  he  deliberately  engaged  in  an  act  highly  unlawful,  he 
must  at  his  peril  abide  the  consequences.  Hawk.  P.  C.  b.  1,  c.  31,  s.  21.  It  is  said 
by  Lord  Hale,  that  if  A.  and  B.  meet  deliberately  to  fight,  and  A.  strikes  B.,  and 
pursues  him  so  closely  that  B.,  in  safeguard  of  his  own  life,  kills  A.,  this  is  murder 
in  B.,  because  their  meeting  was  a  compact  and  an  act  of  deliberation,  and  therefore 
all  that  follows  thereupon  is  presumed  to  be  done  in  pursuance  thereof,  and  thus  is 
Palton  (cap.  92,  p.  241)  to  be  understood.  1  Hale,  P.  C.  452.  But  yet,  quaere, 
adds  Lord  Hale,  whether  if  B.  had  really  and  Ijond  fide  declined  to  fight,  ran  away 
[*696]  as  far  as  he  could  (suppose  it  half  a  mile),  *and  oflFered  to  yield,  yet  A.,  re- 
fusing to  decline  it,  had  attempted  his  death,  and  B.  after  all  this  kills  A.  in  self- 
defence,  whether  it  excuses  him  from  murder?  But  if  the  running  away  were  only 
a  pretence  to  save  his  own  life,  but  was  really  designed  to  draw  out  A.  to  kill  him,  it 
is  murder.  Ibid.  Blackstone  has  noticed  this  doubt,  but  has  given  no  opinion  upon 
the  subject :  4  Com.  185 ;  but  Mr.  Bast  has  argued  at  some  length  in  support  of  the 
proposition  that  such  homicide  will  not  amount  to  murder,  on  the  ground  that  B.,  by 
retreating,  expressly  renounces  the  illegal  combat,  and  gives  reasonable  grounds  for 
inducing  the  belief  that  he  no  longer  seeks  to  hurt  his  opponent,  and  that  the  right 
of  self  defence  ought  not  therefore  to  be  withheld  from  him.  1  East,  285.  But  if 
B.  does  not  retreat  volintt<irily,  but  is  driven  to  retreat  by  A.,  in  such  case  the  kill- 
ing would  be  murder.  Thus  it  is  said  by  Hawkins,  that  if  a  man  assault  another  • 
with  malice  prepense,  and  after  be  driven  by  him  to  the  wall,  and  kill  him  there, 
in  his  own  defence,  he  is  guilty  of  murder  in  respect  of  his  first  intent.  Hawk.  P.  C. 
b.  ],c.  31,8.26. 

In  cases  of  deliberate  duelling,  in  which  death  ensues,  not  only  is  the  principal 
who  inflicts  the  wound  guilty  of  muidor,  but  also  the  second,  and  it  has  been  doubted 
whether  the  second  of  the  party  killed  is  not  also  guilty  of  the  same  offence.  For 
the  latter  position,  Lord  Hale  cites  the  book  of  22  Edw.,  8  Coron.  262,  but  he  adds 
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that  he  thinks  the  law  too  much  strained  in  that  case,  and  that  though  a  p;reat  mis- 
demeanor, it  is  not  murder.  1  Hale,  P.  C.  412.  But  see  E.  v.  Cuddy,  1  C.  &  K. 
210 :  47  E.  C.  L.  R.,  where  it  was  held  by  Williams,  J.  (Rolfe,  B.,  being  present), 
that  where  two  persons  go  out  to  fight  a  deliberate  duel,  and  death  ensues,  all  persons 
who  are  present,  encouraging  and  promoting  that  death,  will  be  guilty  of  murder. 
And  the  person  who  acted  as  the  second  of  the  deceased  person  in  such  duel  may  be 
convicted  of  murder,  on  an  indictment  charging  him  with  being  present,  aiding  and 
abetting  the  person  by  whose  act  the  death  of  his  principal  was  occasioned. 

The  prisoners  were  indicted  for  the  murder  of  Charles  Flower  Mirfin,  who  was 
killed  in  a  duel  by  a  Mr.  Elliott.  Neither  of  the  prisoners  acted  as  a  second  on  the 
occasion,  but  there  was  evidence  to  show  that  they  and  two  other  per-sons  went  to  the 
ground  in  company  with  Mr.  Elliott,  and  that  they  were  present  when  the  fatal  shot 
was  fired.  Vaughan,  B.,  told  the  jury,  "When,  upon  a  previous  arrangement,  and 
after  there  has  been  time  for  the  blood  to  cool,  two  persons  meet  with  deadly  weapons, 
and  one  of  them  is  killed,  the  party  who  occasions  the  death  is  guilty  of  murder;  and 
the  seconds  also  are  equally  guilty.  The  question  then  is,  did  the  prisoners  give  their 
aid  and  assistance  by  their  countenance  and  encouragement  of  the  principals  in  this 
contest?"  After  observing  that  neither  prisoner  had  acted  as  a  second,  the  learned 
judge  continued,  "  If,  however,  either  of  them  sustained  the  principal  by  his  advice 
or  presence,  or  if  you  think  he  went  down  for  the  purpose  of  encouraging  and  for- 
warding the  unlawful  conflict,  although  he  did  not  say  or  do  anything,  yet  if  he  was 
present,  and  was  assisting  and  encouraging  at  the  moment  when  the  pistol  was  fired, 
he  will  be  guilty  of  the  ofi"ence  imputed  by  this  indictment."  The  prisoners  were 
found  guilty.  R.  V.  Young,  8  C.  &  P.  644 :  34  E.  C.  L.  R. 

Peace  officers  and  private  persons  Jailed  or  killing  others  in  apprehending  them.'\ 
If,  as  is  frequently  the  case,  the  apprehension  and  *detainer  of  one  person  by  [*697] 
another  be  lawful,  then  two  consequences  follow  which  are  important  with  reference 
to  the  crime  of  murder  :  First,  if  the  party  apprehended  resist  with  violence,  and  in 
so  doing  kill  the  party  apprehending  him,  it  is  murder  or  manslaughter;  secondly,  if 
the  party  apprehending,  in  repressing  the  violence  of  the  party  apprehended,  neces- 
sarily kill  him,  it  is  excusable. 

The  right  of  private  persons  and  of  constables  to  apprehend  without  warrant  has 
already  been  considered.     Supra,  pp.  240,  seq. 

If  the  apprehension  be  under  a  warrant,  and  the  warrant  be  legal  and  be  rightly 
executed,  every  person  will  be  bound  to  obey  it,  whether  or  no  he  be  guilty  of  the 
charge  which  gave  rise  to  the  issue  of  the  warrant  or  not. 

Feace  officer  killed  or  killing  others  in  apprehending  them — when  the  peace  officer 
is  protected."]  A  peace  officer  is  to  be  considered  as  acting  strictly  in  discharge  of 
his  duty,  not  only  while  executing  the  process  intrusted  to  him,  but  likewise  while 
he  is  coming  to  perform,  and  returning  from  the  performance  of  his  duty.  He  is 
under  the  protection  of  the  law,  eundo,  morando,  et  redeundo.  And,  therefore,  if 
coming  to  perform  his  office  he  meets  with  great  opposition  and  retires,  and  in  the 
retreat  is  killed,  this  will  amount  to  murder.  Foster,  308  ;  1  Hale,  P.  C.  463.  Upon 
the  same  principle,  if  he  meets  with  opposition  by  the  way,  and  is  killed  before  he 
comes  to  the  place  (such  opposition  being  intended  to  prevent  his  performing  his 
duty,  a  fact  to  be  collected  from  the  evidence),  it  will  also  amount  to  murder.  Fos- 
ter, 309. 

The  authority  of  a  constable  or  other  peace  officer  ceases  with  the  limits  of  his  dis- 
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trict,  and  if  he  attempts  to  execute  process  out  of  the  jurisdiction  of  the  court  or 
magistrate  by  whose  orders  he  acts,  and  is  killed,  it  is  only  manslaughter,  as  in  the 
case  of  void  process.  1  Hale,  P.  C.  314.  So  where  a  plaintiff  attempted  to  execute 
a  writ  without  a  non  omittas  clause,  within  an  exclusive  liberty,  Holroyd  held  him 
a  trespasser,  and  the  defendant  who  had  wounded  him  in  resisting,  and  who  was 
indicted  for  maliciously  cutting,  with  intent,  &c.,  was  acquitted.  R.  v.  Mead,  2 
_  Stark.  N.  P.  C.  205  :  3  E.  C.  L.  R. 

But  if  the  warrant  be  directed  to  a  particular  constable  by  name,  and  it  is  execu- 
ted by  him  within  the  jurisdiction  of  the  court  or  magistrate  issuing  the  same, 
although  it  be  out  of  the  constable's  village,  that  is  sufficient.  1  East,  P.  C.  314 ; 
Hawk.  P.  C.  b.  2,  c.  13,  s.  27.  By  the  5  Geo.  4,  c.  18,  s.  6,  reciting,  that  war- 
rants  addressed  to  constables,  &c.,  of  parishes,  &c.,  in  their  character  of  and  as  con- 
stables, &e.,  of  such  respective  parishes,  &c.,  cannot  be  lawfully  executed  by  them 
out  of  the  precincts  thereof  respectively,  it  is  enacted,  "  that  it  shall  be  lawful  to  and 
for  each  and  every  constable,  and  to  and  for  each  and  every  headborough,  tithing- 
man,  borseholder,  or  other  peace  officer  for  every  parish,  township,  hamlet,  or  place, 
to  execute  any  warrant  or  warrants  of  any  justice  or  justices  of  the  peace,  or  of  any 
magistrate  or  magistrates,  within  any  parish,  hamlet,  township,  or  place,  situate, 
lying,  or  being  within  the  jurisdiction  for  which  such  justice  or  justices,  magistrate 
or  magistrates,  shall  have  acted  when  granting  such  warrant  or  warrants,  or  when 
backing  or  indorsing  any  such  warrant  or  warrants,  in  such  and  the  like  manner  as 
[*-698]  if  such  warrant  or  warrants  had  been  addressed  to  such  constable,  *head- 
borough,  tithing-nian,  borseholder,  or  other  peace  officer,  specially,  by  his  name  or 
names,  notwithstanding  the  parish,  township,  hamlet,  or  place,  in  which  such  war- 
rant or  warrants  shall  be  executed,  shall  not  be  the  parish,  township,  hamlet,  or  place 
for  which  he  shall  be  constable,  headborough,  tithing-man,  or  borseholder,  or  other 
peace  officer,  provided  that  the  same  be  within  the  jurisdiction  of  the  justice  or  jus- 
tices, magistrate  or  iliagistrates,  so  granting  such  warrant  or  warrants,  or  within. the 
jurisdiction  of  the  justice  or  justices,  magistrate  or  magistrates,  by  whom  any  such 
warrant  or  warrants  shall  be  backed  or  indorsed."  See  11  &  12  Vict.  c.  42. 

Where  a  constable  having  a  warrant  to  arrest  the  prisoner  gave  it  to  his  son,  and 
the  latter  attempted  to  apprehend  the  prisoner,  the  constable  then  being  in  sight,  but 
a  quarter  of  a  mile  off,  Parke,  B.,  held  that  the  arrest  was  illegal.  E,.  v.  Patience,  7 
C.&  P.  775:82  E.  C.  L.  R. 

In  general,  where  it  becomes  necessary  to  prove  that  the  deceased,  or  the  prosecu- 
tor, or  other  person  was  a  constable,  it  will  be  sufficient  to  prove  that  he  acted  in  that 
character,  which  will  hsprimd  facie  evidence  of  his  regular  appointment,  without  its 
production.      Vide  ante,  pp.  6  &  17. 

Where  it  becomes  necessary  to  show  the  warrant  or  writ  upon  which  a  constable 
or  other  cfffieer  has  acted,  it  is  sufficient  to  produce  the  warrant  or  writ  itself,  without 
proving  the  judgment  or  deereee  upon  which  it  is  founded.  Foster,  311,  312;  1 
East,  P.  C.  310.  But  it  is  not  sufficient  to  prove  the  sheriff's  warrant  to  the  officer, 
without  producing  the  writ  of  capias,  dbc,  upon  which  it  issued.  R.  v.  Mead,  2 
Stark.  N.  P.  C.  205  :  3  E.  C.  L.  R. ;  2  Stark.  Ev.  518,  2d  ed.  Where  it  is  requi- 
site to  prove  that  the  party  was  acting  under  an  authority  derived  from  the  articles 
of  war,  a  copy  of  the  articles,  printed  by  the  king's  priiiter,  must  be  produced.  In 
several  instances,  prisoners  have  been  acquitted  on  a  charge  of  murder  for  want  of 
such  evidence.  2  Stark.  Ev.  519,  2d  ed. 

Peace  officers  killed  or  killing  others  in  apprehending  them — regularity/  of  pro- 
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cess.]  Where  a  peace  officer,  or  other  person,  having  the  execution  of  process,  cannot 
justify  without  a  reliance  on  such  process,  it  must  appear  that  it  is  legal. (1)  But 
by  this  it  is  only  to  be  understood  that  the  process,  whether  by  writ  or  warrant,  be 
not  defective  in  the  frame  of  it,  and  issue,  in  the  ordinary  course  of  justice,  from  a 
court  or  magistrate  having  jurisdiction  in  the  case  (2)  Though  there  may  have  been 
error  or  irregularity  in  the  proceedings  previous  to  the  issuing  of  the  process,  yet  if 
the  sheriflFor  other  minister  of  justice  be  killed  in  the  execution  of  it,  it  will  be  mur- 
der; for  the  officer  to  whom  it  is  directed  must,  at  his  peril,  pay  obedience  to  it; 
and,  therefore,  if  a  ca.  sa.  or  other  writ  of  the  kind  issue,  directed  to  the  sheriff,  and 
he  or  any  of  his  officers  be  killed  in  the  execution  of  it,  it  is  sufficient,  upon  an  in- 
dictment for  the  murder,  to  produce  the  writ  or  warrant,  without  showing  the  judg- 
ment or  decree.  R.  v.  Rogers,  Foster,  312.  So  in  case  of  a  warrant  obtained  from 
a  magistrate  by  gross  imposition  and  false  information  touching  the  matters  suggested 
in  it.  R.  V.  Curtis,  Foster,  135,  311.  So,  though  the  warrant  itself  be  not  in  strict- 
ness lawful,  as  if  it  express  not  the  cause  particularly  enough,  yet  if  the  matter  be 
*within  the  jurisdiction  of  the  party  granting  the  warrant,  the  killing  of  the  [*699] 
officer  in  the  execution  of  his  duty  is  murder;  for  he  cannot  dispute  the  validity  of 
the  warrant,  if  it  be  under  the  seal  of  the  justice,  &c.  1  Hale,  P.  C.  460.  In  all 
kinds  of  process,  both  civil  and  criminal,  the  falsity  of  the  charge  contained  in  such 
process,  that  is,  the  injustice  of  the  demand  in  one  case,  or  the  party's  innocence  in 
the  other,  will  afford  no  matter  of  alleviation  for  killing  the  officer;  for  every  man  is 
bound  to  submit  himself  to  the  regular  course  of  justice.  1  East,  P.  C.  310;  1  Hale, 
P.  C.  457. 

The  provisions  with  regard  to  the  issuing  and  service  of  warrants,  and  the  duties 
generally  of  justices  out  of  sessions,  with  respect  to  persons  charged  with  indictable 
offences,  are  now  embodied  in  the  statute  11  &  12  Vict.  c.  42. 

If  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a  mistake  in  the  name 
or  addition  of  the  party,  or  if  the  name  of  the  party  or  of  the  officer  be  inserted  with- 
out authority,  and  after  the  issuing  of  the  process,  and  the  officer  in  attending  to 
execute  it  be  killed,  this  is  only  manslaughter  in  the  party  whose  liberty  is  invaded. 
Foster,  312;  1  East,  P.  C.  310.  The  prisoner,  who  had  been  arrested  and  rescued, 
declared  that  if  Welsh,  the  officer,  attempted  to  arrest  him  again,  he  would  shoot 
him.  A  writ  of  rescue  was  made  out  and  carried  to  the  office  of  Mr.  Deacle,  who 
acted  for  the  under-sheriff  of  the  county,  to  have  the  warrants  made  out.  The  under- 
sheriff's  custom  was  to  deliver  to  Deacle  sometimes  blank  warrants,  sometimes  blank 
pieces  of  paper,  under  the  seal  of  the  office,  to  be  afterwards  filled  up  as  occasion 
should  require.  Deacle  made  out  a  warrant  against  the  prisoner  on  one  of  these 
blank  pieces  of  paper,  and  delivered  it  to  Welsh,  who  inserted  therein  the  names  of  two 
other  persons,  on  the  12th  of  July.  In  executing  this  warrant,  one  of  these  persons, 
in  getting  into  the  house  to  assist  in  the  arrest,  was  shot  by  the  prisoner.  Upon  a 
reference  to  the  judges,  they  certified  that  the  offence  in  point  of  law  amounted  only 
to  manslaughter.  R.  v.  Stockley,  1  Bast,  P.  C.  310.  So  where  the  name  of  another 
sheriff's  officer  was  inserted  in  a  sheriff's  warrant,  after  it  had  been  signed  and  sealed, 
the  arre.st  by  the  substituted  officer  was  held  illegal.  R.  v.  Stevenson,  19  St.  Tr. 
846.  But  where  the  name  of  an  officer  is  inserted  before  the  warrant  is  sent  out  of 
the  sheriff's  office,  it  seems  the  arrest  will  not  be  illegal,  on  the  ground  that  the  war- 

(1)  The  Commonwealth  v.  Drew  et  al.,  4  Mass.  391. 

(2)  Although  a  warrant  for  an  arrest  be  not  strictly  legal,  yet  if  the  matter  be  within  the  juris- 
diction of  the  magistrate  who  issued  it,  the  killing  of  an  officer  in  its  execution  is  murder.  Boyd  v. 
The  State,  17  Georgia,  194. 
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rant  was  sealed  before  the  name  of  the  officer  was  inserted.  1  Euss.  by  Grea.  620. 
Thus,  where  the  names  of  two  officers  were  interlined  in  a  writ  of  possession,  after 
it  was  sealed,  but  before  it  left  the  sheriff's  office,  and  in  executing  it  one  of  the  offi- 
cers was  wounded,  the  party  wounding  having  been  indicted  under  43  Geo.  3,  c.  58, 
and  convicted,  the  judges  held  the  conviction  right.  R.  v.  Harris,  1  Russ.  by  Grea. 
620.  But  where  a  magistrate  kept  a  number  of  blank  warrants  ready  signed,  and, 
on  being  applied  to,  filled  up  one  of  them  and  delivered  it  to  an  officer,  who  in  at- 
tempting to  make  the  arrest  was  killed,  it  was  held  that  this  was  murder  in  the  party 
killing.  Per  Lord  Kenyon,  R.  v.  Inhab.  of  Winwick,  8  T.  R.  454. 

A  justice's  warrant,  commanding  a  constable  to  apprehend  and  bring  before  him 
the  body  of  A.  to  answer  all  such  matters  and  things  as  on  her  majesty's  behalf  shall 
be  objected  against  him,  on  oath,  by  B.,  for  an  assault  committed  upon  B.,  on,  &c., 
[*700]  is  bad  ;  as  *not  showing  any  information  on  oath  upon  which  the  warrant 
issues.  1  Q.  B.  889  :  41  E.  C.  L.  R. 

Under  this  head  it  may  properly  be  considered  how  far  any  defect  in  the  frame  of 
the  process,  or  any  illegality  in  the  arrest,  will  be  a  defence  to  a  third  person  inter- 
fering to  prevent  it,  and  killing  the  officer  in  so  doing  (1)  The  question  is  put  by 
Mr.  East  in  this  form.  How  far  the  mere  view  of  a  person  under  arrest,  or  about  to 
be  arrested,  supposing  it  to  be  illegal,  is  of  itse/f  snch  a  provocation  to  a  bystander  as 
will  extenuate  his  guilt  in  killing  the  officer,  in  order  to  set  the  party  free,  or  prevent 
the  arrest  ?  In  the  following  case  it  was  held  by  seven  of  the  judges  against  five, 
that  it  was  such  a  provocation.  One  Bray,  constable  of  St.  Margaret's,  Westminster, 
came  into  St.  Paul's,  Covent  Garden,  and  without  warrant  took  up  one  Ann  Dekins,  as  a 
disorderly  person,  though  she  was  innocent.  The  prisoners,  strangers  to  Dekins,  meet- 
ing her  in  Bray's  custody,  drew  their  swords,  and  assaulted  Bray  to  rescue  her ;  but  on 
his  showing  his  staff,  and  declaring  he  was  about  the  Qaeen's  business,  they  put  up  their 
swords,  and  he  carried  her  to  the  round-house  in  Govent  Garden.  Soon  afterwards  the 
prisoners  drew  their  swords  and  assaulted  Bray,  in  order  to  get  the  woman  discharged. 
Whereupon  Bray  called  Dent  to  his  assistance,  to  keep  the  woman  in  custody,  and 
to  defend  himself  from  the  violence  of  the  prisoners,  when  oneof  the  prisoners,  before 
any  stroke  received,  gave  Dent  a  mortal  wound.  All  the  judges,  except  one,  agreed 
that  Bray  acted  without  any  authority ;  but  that  one  thought  showing  his  staff  was 
sufficient,  and  that  with  respect  to  the  prisoners,  he  was  to  be  considered  as  a  consta- 
ble de  facto.  But  the  main  point  upon  which  they  differed  was,  whether  the  illegal 
imprisonment  of  a  stranger  was,  under  these  circumstances,  a  sufficient  provocation 
to  bystanders  ;  or,  in  the  language  of  Lord  Holt,  a  provocation  to  all  the  subjects  of 
England.  Five  judges  held  the  case  to  be  murder,  and  thought  that  it  would  have 
been  a  sufficient  provocation  to  a  relation  or  a  friend,  but  not  to  a  stranger.  The 
other  seven  judges  who  held  it  to  be  manslaughter,  thought  that  there  was  no  ground 
for  making  such  a  distinction,  and  that  it  was  a  provocation  to  all,  whether  strangers 
or  others,  so  as  to  reduce  the  offence  to  manslaughter,  it  being  a  sudden  action,  with- 
out any  precedent  malice  or  apparent  design  of  doing  hurt,  but  only  to  prevent  the 
imprisonment  of  the  woman,  and  to  rescue  one  who  was  unlawfully  restrained  of  her 
liberty.  R.  v.  Tooley,  2  Lord  Raym.  1296;  1  East,  P.  C.  325.  The  resolution  of 
the  seven  judges  in  this  case  has  been  commented  upon  with  much  force  by  Mr. 
Justice  Foster.  The  prisoners,  he  observes,  upon  the  first  meeting,  drew  their 
swords  upon  the  constables,  who  were  unarmed,  but  put  them  up,  appearing,  on  cool 
reflection,  to  be  pacified.     At  the  second  meeting  the  constable  received  his  death- 


(1)  The  Commonwealth  v.  Drew  et  al.,  4  Mass.  391. 
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wound,  before  any  blow  given  or  offered  by  him  or  his  party;  that  there  was  no  pre- 
tence of  a  rescue ;  for,  before  the  second  encounter,  the  woman  had  been  lodged  in 
the  round-house,  which  the  soldiers  could  not  hope  to  force ;  so  that  the  second 
assault  upon  the  constable  seemed  rather  to  be  grounded  upon  resentment,  or  a  prin- 
ciple of  revenge  for  what  had  passed,  than  upon  any  hope  to  rescue  the  woman.  He 
concludes  with  expressing  an  opinion,  that  the  doctrine  advanced  in  this  case  is  ut- 
terly inconsistent  with  the  known  rules  of  law,  touching  a  sudden  provocation  in  the 
case  of  homicide,  and,  which  is  of  more  *importance,  inconsistent  with  the  [*701] 
principles  upon  which  all  civil  government  is  founded,  and  must  subsist.  Foster,  314, 
315;  1  East,  P.  C.  326.  In  a  recent  ca.se  also,  upon  R.  v.  Tooley  being  cited, 
Alderson,  J.,  observed  that  it  had  been  overruled.  R.  v.  Warner,  1  Moo.  C.  C.  388. 

The  majority  of  the  judges,  in  the  preceding  case,  appear  to  have  grounded  their 
opinion  upon  two  former  decisions.  The  first  of  these  is  thus  stated  by  Kelynge : 
Berry  and  two  others  pressed  a  man  without  authority.  The  man  quietly  submitted, 
and  went  along  with  them.  The  prisoner,  with  three  others,  seeing  them,  instantly 
pursued  them,  and  required  to  see  their  warrant;  on  which  Berry  showed  them  a 
paper,  which  the  prisoner  and  his  companions  said  was  no  warrant,  and  immediately 
drawing  their  swords  to  rescue  the  impressed  man,  thrust  at  Berry.  On  this,  Berry 
and  his  two  companions  drew  their  swords,  and  a  fight  ensued,  in  which  Hueget 
killed  Berry.  R.  v.  Hugget,  Kel.  52.  Lord  Hale's  report  of  this  case  is  more  brief. 
A  press-master  seized  B.  for  a  soldier,  and  with  the  assistance  of  C.  laid  hold  on 
him  ;  D.  finding  fault  with  the  rudeness  of  C,  there  grew  a  quarrel  between  them, 
and  D.  killed  C.  By  the  advice  of  all  the  judges,  except  very  few,  it  was  ruled  that 
this  was  but  manslaughter.  1  Hale,  P.  C.  465.  The  judges  were,  however,  divided 
in  opinion,  four  holding  that  it  was  murder,  eight  that  it  was  manslaughter.  Foster, 
314.  Mr.  Justice  Poster  is  inclined  to  rest  the  authority  of  this  case  upon  the 
ground  of  its  having  been  a  sudden  quarrel  and  affray,  causing  a  combat  between 
the  prisoner  and  the  assistant  of  the  press-master;  and  he  observes  that  Hale,  who, 
at  the  conference,  concurred  in  opinion  with  those  who  held  it  to  be  manslaughter 
only,  says  nothing  touching  the  provocation  which  an  act  of  oppression  towards  indi- 
viduals might  be  supposed  to  give  to  the  bystanders.  He  admits,  however,  that  the 
case,  as  reported  in  Kelynge,  does  indeed  turn  upon  the  illegality  of  the  trespass,  and 
the  provocation  such  an  act  of  oppression  may  be  presumed  to  give  to  every  man,  be 
he  stranger  or  friend,  out  of  mere  compassion,  to  attempt  a  rescue.  Foster,  314.  The 
other  case,  referred  to  in  R.  v.  Tooley,  was  that  of  Sir  Henry  Ferrers.  Sir  Henry 
Ferrers  being  arrested  for  debt  upon  an  illegal  warrant,  his  servant,  in  attempting  to 
rescue  him,  as  was  pretended,  killed  the  officer.  But,  upon  the  evidence,  it  appeared 
that  Sir  H.  Ferrers,  upon  the  arrest,  obeyed,  and  was  put  into  a  house  before  the 
fighting  between  the  officer  and  his  servant,  and  the  servant  was  acquitted  of  the 
murder  and  manslaughter.  R.  v.  Ferrers,  Cro.  Car.  371.  Upon  this  case  Mr.  Justice 
Foster  observes,  that  from  the  report,  it  does  not  appear  upon  what  provocation  the 
quarrel  and  affray  began,  and  that  it  is  highly  probable  that  no  rescue  was  thought 
of  or  attempted.  Foster,  313. 

This  doctrine  underwent  some  discussion  in  a  later  case.  The  prisoner  was  tried 
at  the  Old  Bailey  for  the  murder  of  an  assistant  to  a  constable,  who  had  come  to  ar- 
rest a  man  named  Farmello  (with  whom  the  prisoner  cohabited),'  as  a  disorderly  per- 
son, under  19  Geo.  2,  c.  10.  Farmello,  though  not  an  object  of  the  act,  made  no 
resistance,  but  the  prisoner  immediately,  on  the  constable  and  his  assistant  requiring 
Farmello  to  go  along  with  them,  without  any  request  to  desist,  and  without  speaking, 
stabbed  the  assistant.     Hotham,  B.,  said  it  was  a  very  different  case  from  what  it 
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would  have  been  if  the  blow  had  been  given  by  Farmello  himself.  If  he,  when  the 
[*702J  constable  *entered  the  room  with  an  insufficient  warrant,  had  immediately, 
in  his  own  defence,  rather  than  suffer  himself  to  be  arrested,  done  the  deed,  the 
homicide  would  have  been  lessened  to  the  crime  of  manslaughter.  The  offence  also 
might  have  been  of  a  different  complexion  in  the  eye  of  the  law,  if  the  prisoner  had 
been  thfe  lawful  wife  of  Farmello;  but  standing  in  the  light  she  did,  she  was  to  be 
considered  an  absolute  stranger  to  him,  a  mere  stander-by,  a  person  who  had  no  right 
whatever  to  be  in  any  degree  concerned  for  him.  Thus,  being  a  stranger,  and 
having,  before  any  person  had  been  touched,  and  when  the  officers  had  only  required 
Farmello  to  go  with  them,  and  without  saying  a  word  to  prevent  the  intended  arrest, 
stabbed  the  assistant,  she  was  guilty  of  murder.  He  then  adverted  to  K.  v.  Hugget 
and  R.  v.  Tooley  {supra),  and  observed,  that  the  circumstances  there  were  extremely 
different  from  those  of  the  present  case.  Mr.  Justice  Gould  and  Mr.  Justice  Ash- 
urst  concurred  in  this  opinion;  but  it  was  thought  fit  that  the  jury  should  find  a 
special  verdict,  as  the  case  was  one  of  greaf  importance.  A  special  verdict  was  ac- 
cordingly found,  and  the  case  was  subsequently  argued  before  ten  of  the  judges,  but 
no  judgment  was  given,  the  prisoner  either  being  discharged  or  having  made  her 
escape  from  prison  during  the  riots  in  1780.  It  is  said  that  the  judges  held  the  case 
to  be  manslaughter  only.  R.  v.  Adey,  1  Leach,  206;  1  East,  P.  C.  829  {n);  1  Russ. 
by  Grea.  635  (n),  citing  R.  v.  Porter,  9  C.  &  P.  778  :  38  E.  C.  L.  R. 

Although  it  is  intimated  by  Lord  Hale,  as  well  as  by  Hotham,  B.,  in  the  preced- 
ing case,  that  a  distinction  may  exist  between  the  case  of  servants  and  friends,  and 
(hat  of  a  mere  stranger,  yet  it  must  be  confessed,  says  Mr.  East,  that  the  limits  be- 
tween both  are  nowhere  accurately  defined.  And  after  all,  the  nearer  or  more  remote 
connection  of  the  parties  with  each  other,  seems  more  a  matter  of  observation  to  the 
jury,  as  to  the  probable  force  of  the  provocation  and  the  motive  which  induced  the 
interference  of  a  third  person,  than  as  furnishing  any  precise  rule  of  law,  grounded 
on  such  a  distinction.  1  East,  P.  0.  292;  1  Russ.  by  Grea.  591. 

Peace  officers  killed  or  MUinij  others  in  appreliending  them — notice  of  ihiir  au-. 
thority.']  With  regard  to  persons  who,  in  the  right  of  their  offices,  are  conservators 
of  the  peace,  and  in  that  right  alone  interfere  in  the  case  of  riots  and  affrays,  it  is 
necessary,  in  order  to  make  the  offence  of  killing  them  amount  to  murder,  that  the 
parties  killing  them  should  have  some  notice  with  what  intent  they  interpose,  other- 
wise the  persons  engaged  may,  in  the  heat  and  bustle  of  the  affray,  imagine  that  they 
came  to  take  a  part  in  it.  But  in  these  cases  a  smaller  matter  will  amount  to  a  due 
notification.  It  is  sufficient  if  the  peace  be  commanded,  or  the  officer  in  any  other 
manner  declare  with  what  intent  he  interposes.  And  if  the  officer  be  within  his 
proper  district,  and  known  or  generally  acknowledged  to  bear  the  office  which  he 
assumes,  the  law  will  presume  that  the  party  killing  had  due  notice  of  his  intent, 
especially  if  it  be  in  the  day-time.  In  the  night,  some  further  notification  is  neces- 
sary; and  commanding  the  peace,  or  using  words  of  the  like  import,  notifying  his 
business,  will  be  sufficient.  Foster,  310. 

A  bailiff  or  constable,  sworn  in  at  the  leet,  is  presumed  to  be  known  to  all  the 
inhabitants  or  residents  who  are  bound  to  attend  at  the  leet,  and  are  consequently 
[*703]  bound  to  take  notice  that  he  is  a  constable  :  *1  Hale,  P.  G.  461 ;  and  in  such 
case,  the  officer,  in  making  the  arrest,  is  not  bound  to  show  the  warrant.  Id.  459. 
But  if  the  constable  be  appointed  in  some  other  way,  from  which  the  notoriety  of  his 
character  could  not  be  presumed,  some  other  circumstances  would  be  required  to 
found  the  presumption  of  knowledge.    And  in  the  night-time  some  notification  would 
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be  necessary  in  the  case  of  a  leet  constable.  But  whether  in  the  day  or  night-time, 
it  is  sufficient  if  he  declares  himself  to  be  the  constable  or  commands  the  peace  in 
the  king's  name.  1  Hale,  P.  C.  461.  Where  a  man,  assisting  two  serjeants-at-mace 
in  the  execution  of  an  escape  warrant,  had  been  killed,  a  point  was  reserved  for  the 
opinion  of  the  judges,  whether  or  not  sufficient  notice  of  the  character  in  which  the 
constable  eauie  had  been  given.  It  appeared  that  the  officers  went  to  the  shop  where 
the  party  against  whom  they  had  a  warrant  and  the  prisoner,  who  was  with  him, 
were,  and  calling  out  to  the  former,  informed  him  that  they  had  an  escape  warrant 
against  him,  and  required  him  to  surrender,  otherwise  they  should  break  open  the 
door.  In  proceeding  to  do  so,  the  prisoner  killed  one  of  the  Serjeant's  assistants. 
Nine  of  the  judges  were  of  opinion  that  no  precise  form  of  words  was  required;  that 
it  was  sufficient  that  the  party  had  notice  that  the  officer  came  not  as  a  mere  tres- 
passer, but  claiming  to  act  under  a  proper  authority.  The  judges  who  differed 
thought  that  the  officers  ought  to  have  declared  in  an  explicit  manner  what  sort  of 
warrant  they  had.  They  said  that  an  escape  does  not  ex  vi  termini,  or  in  notion  of 
law,  imply  any  degree  of  force  or  breach  of  the  peace,  and  consequently  the  prisoner 
had  not  due  notice  that  they  came  under  the  authority  of  a  warrant  grounded  on  a 
breach  of  the  peace ;  and  they  concluded  that,  for  want  of  this  due  notice,  the  offi- 
cers w<ire  not  to  be  considered  as  acting  in  the  discharge  of  their  duty.  R.  v.  Curtis, 

Foster,  135. 

With  regard  to  a  private  bailiff  or  special  haiUff,  it  must  either  appear  that  the 
party  resisting  was  aware  of  his  character,  or  there  must  be  some  notification  of  it  by 
the  bailiff,  as  by  saying  I  arrest  you,  which  is  of  itself  sufficient  notice  ;  and  it  is  at 
the  peril  of  the  party  if  he  kills  him  after  these  words,  or  words  to  the  same  effect, 
and  it  will  be  murder.  1  Hale,  P.  C.  461;  R.  v.  Mackally,  9  Co.  69,  b;  1  Russ. 
by  Grea.  627.  It  is  said  also,  that  a  private  bailiff  ought  to  show  the  warrant  upon 
which  he  acts,  if  it  is  demanded.  1  Russ.  by  Grea.  627 ;  citing  1  Hale,  P.  C.  583, 
588,  589.  It  seems,  however,  that  this  must  be  understood  of  a  demand  made,  after 
submitting  to  the  arrest.  The  expression  in  Hale  (459)  is,  "  such  person  must  show 
his  warrant,  or  signify  the  contents  of  it;"  and  it  appears,  from  the  authority  of  the 
same  writer,  supra,  that  even  the  words,  "I  arrest  you/'  are  a  sufficient  signification 
of  the  officer's  authority. 

Peace  officers  hilled  or  Icillinrj  others  in  appreheniling  them — mode  of  executing 
their  duty."]  In  cases  of  felony  actually  committed,  if  the  offender  will  not  suffer 
himself  to  be  arrested,  but  stands  upon  his  own  defence,  or  flies,  so  that  he  cannot 
possibly  be  apprehended  alive  by  those  who  pursue  him,  whether  public  officers  or 
private  persons,  with  or  without  a  warrant,  he  may  be  lawfully  killed  by  them.(l) 
Hawk.  P.  C.  b.  1,  c.  28,  s.  11.  Where,  says  Mr.  Justice  Faster,  a  felony  is  com- 
mitted, and  the  felon  flies  from  justice,  and  a  dangerous  wound  is  given,  it  is  the 
duty  of  every  man  to  use  his  best  *endeavors  for  preventing  an  escape;  and  [*704] 
if,  in  the  pursuit,  the  party  flying  is  killed,  where  he  cannot  he  otherwise  overtaken, 
it  is  justifiable  homicide.  Foster,  271. 

In  case  an  innocent  person  is  indicted  for  felony,  and  will  not  suffer  himself  to  be 
arrested  by  the  officer  who  has  a  warrant  for  that  purpose,  he  may  be  lawfully  killed 
by  him,  if  he  cannot  otherwise  be  taken  ;  for  there  is  a  charge  against  him  on  record, 
to  which,  at  his  peril,  he  is  bound  to  answer.  Hawk.   P.  C.  b.  1,  c.  28,  s.  12.     It 

(1)  A  well-grounded  Belief  that  a  felony  is  about  to  be  committed,  will  extenuate  a  homicide  com- 
mitted in  prevention  of  the  felony,  but  not  a  homicide  committed  in  pursuit  by  an  individual  of  his 
own  accord.  State  v.  Rutherford,  1  Hawks,  457. 
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seems,  however,  that  a  constable,  or  other  peace  oflSoer,  is  bound  to  arrest  a  person 
indicted  of  felony  withoul  a  warrant,  and  that  therefore,  if  it  be  not  possible  other- 
wise to  apprehend  hitn,  he  will  be  justified  in  killing  him,  although  he  have  no  war- 
rant.    See  1  East,  P.  C.  300.  ' 

Whether  or  not  a  peace  officer  who  attempts,  without  a  warrant,  to  apprehend  a 
person  on  suspicion  of  felon  i/,  will  be  justified  in  killing  him,  in  case  he  cannot  other- 
wise apprehend  him,  is  a  case  requiring  great  consideration.  Even  in  the  instance  of 
breaking  open  the  outward  door  of  a  house,  a  peace  officer  is  not  justified,  unless  he  is 
acting  under  a  warrant,  in  proceeding  to  that  extremity  :  Foster,  321,  and  vide  post, 
p.  705  ;  still  less  could  he  be  justified  in  a  matter  concerning  life.  However,  accord- 
ing to  Lord  Hale,  the  officer  would  be  justified  in  killing  the  party  if  he  fly,  and  can- 
not otherwise  be  apprehended.  2  Hale,  P.  C.  72,  80. 

In  cases  of  misdemeanors,  the  law  does  not  admit  the  same  severe  rule  as  in  that 
of  felonies.  The  cases  of  arrests  for  misdemeanors  and  in  civil  proceedings  are  upon 
the  same  footing.  Foster,  271.  If  a  man  charged  with  a  misdemeanor,  or  the  de- 
fendant in  a  civil  suit,  flies,  and  the  officer  pursues,  and  in  the  pursuit  kills  him,  it 
will  be  murder.  1  Hale,  P.  C.  481;  Foster,  451.  Or  rather,  according  to  Mr.  Ju.s- 
tice  Foster,  it  will  be  murder  or  manslaughter,  as  circumstances  may  vary  the  case. 
For  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely  to  overtake  the  defendant, 
should  trip  up  his  heels,  or  give  him  a  stroke  with  an  ordinary  cudgel,  or  other 
weapon  not  likely  to  kill,  and  death  should  ensue,  it  seems  that  this  would  amount 
to  no  more  than  manslaughter,  and  in  some  cases  not  even  to  that  ofience.  But  if 
he  had  made  use  of  a  deadly  weapon,  it  would  have  amounted  to  murder.  Foster, 
271. 

If  persons  engaged  in  a  riot,  or  forcible  entry,  or  detainer,  stand  in  their  defence, 
and  continue  the  force  in  opposition  to  the  command  of  a  justice  of  the  peace,  &c., 
or  resist  such  justice  endeavoring  to  arrest  them,  the  killing  of  them  may  be  justified, 
and  so  perhaps  may  the  killing  of  any  dangerous  rioters  by  private  persons,  who  can- 
not otherwise  suppress  them,  or  defend  themselves  from  them.  Hawk.  P.  C.  b.  1,  c. 
28,  s.  14. 

It  is  to  be  observed,  that  in  all  the  above  cases  where  the  officer  is  justified  by  his 
authority,  and  exercises  that  authority  In  a  legal  manner,  if  he  be  resisted,  and  in 
course  of  that  resistance  is  killed,  the  oifence  will  amount  to  murder. 

With  regard  to  the  point  of  time  at  which  a  constable  or  other  peace  officer  is 
justified,  in  case  of  resistance,  in  resorting  to  measures  of  violence,  it  is  laid  down, 
that  although  in  the  case  of  common  persons,  it  is  their  duty,  when  they  are  as- 
saulted, to  fly  as  far  as  they  may,  in  order  to  avoid  the  violence,  yet  a  constable  or 
other  peace  officer,  if  assaulted  in  the  execution  of  his  duty,  is  not  bound  to  give  way 
[*705]  and  if  he  kills  his  assailant,  it  is  adjudged  homicide  in  self-defence.  *1  Hale 
P.  C.  481.  This  rule  holds  in  the  case  of  the  execution  of  civil  process,  as  well  as 
in  apprehensions  upon  a  criminal  charge.  Hawk.  P.  C.  b.  1,  c.  28  s.  17.  But 
though  it  be  not  necessary  that  the  officer  should  retreat  at  all,  yet  he  ought  not  to 
come  to  extremities  upon  every  slight  interruption,  nor  without  a  reasonable  necessity. 
Therefore,  when  a  collector,  having  distrained  for  duty,  laid  hold  of  a  uiaid-servant 
who  stood  at  the  door  to  prevent  the  distress  being  carried  away,  and  beat  her  head 
and  back  several  times  against  the  door-post,  of  which  she  died  ;  although  the  court 
held  her  opposition  to  them  to  be  a  sufficient  provocation  to  extenuate  the  homicide 
yet  they  were  clearly  of  opinion  that  the  prisoner  was  guilty  of  manslaughter,  in  so 
far  exceeding  the  necessity  of  the  case.  And  where  no  resistance  at  all  is  made,  and 
the  officer  kills,  it  will  be  murder.     So  if  the  officer  kills  the  party  after  the  resistance 
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is  offered,  and  the  necessity  has  ceased,  it  is  manslaughter  at  least;  and  if  the  blood 
bad  time  to  cool,  it  would,  it  seems,  be  murder.  1  East,  P.  C.  297. 

In  respect  to  the  time  of  executing  process,  it  may  be  done  at  night  as  well  as  by 
day;  and  therefore  killing  a  bailiff,  or  other  officer,  under  pretence  of  his  coming  at 
an  unseasonable  hour,  would  be  murder.  But  sipce  the  statute  29  Car.  2,  c.  7,  s.  6, 
all  process  warrants,  &c.,  served  or  executed  on  a  Sunday  are  void,  except  in  cases 
of  treason,  felony,  or  breach  of  the  peace,  and  therefore  an  arrest  on  any  other  ac- 
count, made  on  that  day,  is  the  same  as  if  done  without  any  authority  at  all.  1  East, 
P.  C.  324.     But  see  now  11  &  12  Vict.  c.  42,  s.  4. 

In  executing  their  duty,  it  often  becomes  a  question  in  what  cases  constables  and 
other  peace  officers  are  justified  in  breaking  open  windows  and  doors.  In  no  case 
whatever  is  an  officer  justified  in  breaking  an  outward  door  or  window,  unless  a  pre- 
vious notification  has  been  given,  and  a  demand  of  entrance  made  and  refused.  Fos- 
ter, 320 ;  Hawk.  P.  C.  b.  2,  c.  14,  s.  1. 

Where  a  felony  has  been  actually  committed,  or  a  dangerous  wound  given,  a  peace 
officer  may  justify  breaking  an  entrance  door  to  apprehend  the  offender  without  any 
warrant,  but  in  cases  of  misdemeanors  and  breach  of  the  peace,  a  warrant  is  required; 
it  likewise  seems  to  be  the  better  opinion  that  mere  suspicion  of  felony  will  not  jus- 
tify him  in  proceeding  to  this  extremity,  unless  he  be  armed  with  a  warrant.  Foster, 
320,  321 ;  Hawk.  P.  C.  b.  2,  c.  14,  s.  7 ;  1  Russ.  by  Grea.  628;  sed  vide,  1  Hale, 
p.  C.  583 ;  2  Id.  92. 

In  cases  of  writs,  an  officer  is  justified  in  breaking  an  outer  door  upon  a  capias, 
grounded  on  an  indictment  for  any  crime  whatever,  or  upon  a  capias  to  find  sureties 
for  the  peace,  or  the  warrant  of  a  justice  for  that  purpose.  Hawk.  P.  C.  b.  2,  c.  14, 
s.  3.  So  upon  a  capias  uilai/atum,  or  capias  pro  fine:  Id.  1  Hale,  P.  C.  459;  or 
upon  an  habere  facias  possessionem  :  1  Hale,  P.  C.  458  ;  or  upon  the  warrant  of  a 
justice  of  the  peace  for  levying  a  forfeiture  in  execution  of  a  judgment  or  conviction : 
Hawk.  P.  G.  b.  2,  c.  14,  s.  5. 

If  there  be  an  affray  in  a  house,  and  manslaughter  or  bloodshed  is  likely  to  ensue, 
a  constable  having  notice  of  it,  and  demanding  entrance,  and  being  refused,  and  the 
affray  continuing,  may  break  open  the  doors  to  keep  the  peace.  2  Hale,  P.  C.  95 ; 
Hawk.  P.  C.  b.  2,  c.  14,  s.  8.  And  if  there  be  disorderly  drinking  or  noise  in  a 
house  at  an  unseasonable  hour  of  the  night,  especially  in  inns,  taverns,  or  ale-houses, 
the  constable  or  his  watch  demanding  entrance,  *and  being  refused,  may  break  r*706J 
open  the  doors  to  see  and  suppress  the  disorder.  2  Hale,  P.  C.  95 ;  1  East,  P.  C.  322. 
So  if  affrayers  fly  to  a  house,  and  he  follows  them  with  fresh  suit,  he  may  break  open 
the  doors  to  take  them.  Hawk.  P.  C.  b.l,  c.  63,  s.  16.  But  it  has  been  doubted 
whether  a  constable  can  safely  break  open  doors  in  such  a  case  without  a  magistrate's 
warrant,  and  it  is  said,  that  at  least  there  must  be  some  circumstances  of  extraordi- 
nary violence  to  justify  him  in  so  doing.  1  Russ.  by  Grea.  294  (w). 

In  civil  suits,  an  officer  cannot  justify  the  breaking  open  an  outward  door  or  win- 
dow to  execute  the  proce.=s;  if  he  do  break  it  open,  he  is  a  trespasser.  In  such  case, 
therefore,  if  the  occupier  resist  the  officer,  and  in  the  struggle  kill  him,  it  is  only 
manslaughter.  For  every  man's  house  is  his  castle  for  safety  and  repose  to  himself 
and  his  family.  It  is  not  murder,  because  it  was  unlawful  for  the  officer  to  break 
into  the  house;  but  it  is  manslaughter,  because  he  knew  him  to  be  a  bailiff.  Had 
he  not  known  him  to  be  a  bailiff,  it  would  have  been  no  felony,  because  done  in  his 
house.  1  Hale,  P.  C.  458.  This  last  instance,  says  Mr.' East,  which  is  set  in  opposi- 
tion to  the  second,  must  be  understood  to  include  at  least  a  reasonable  ground  of 
suspicion  that  the  party  broke  the  house  with  a  felonious  intent,  and  that  the  party 
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did  not  know,  or  had  reason  to  believe,  that  he  was  only  a  trespasser.  1  East,  P.  C. 
321,322. 

The  privilege  is  confined  to  the  outer  doors  and  windows  only — for  if  the  sheriff  or 
a  peace  oflBoer  enter  a  house  by  the  outer  door,  being  open,  he  may  break  open  the 
inner  doors,  and  the  killing  in  such  case  would  be  murder.  1  Hale,  P.  C.  458.  ^  If 
the  party  whom  the  officer  is  about  to  arrest,  or  the  goods  which  he  is  about  to  seize, 
be  within  the  house  at  the  time,  he  may  break  open  any  inner  doors  or  windows  to 
search  for  them,  without  demanding  admission.  Per  Gibbs,  J.,  Hutchinson  v.  Birch, 
4  Taunt.  619.  But  it  seems  that  if  the  party  against  whom  the  process  has  issued 
be  not  within  the  house  at  the  time,  the  officier  must  demand  admittance  before  he 
will  be  justified  in  breaking  open  an  inner  door.  Katcliffe  v.  Burton,  3  Bos.  &  Pul. 
223.  So  if  the  house  be  that  of  a  stranger,  the  justification  of  the  officer  will  depend 
upon  tlie  fact  of  the  goods,  or  the  persons  against  whom  he  is  proceeding,  being  in 
the  house  at  the  time.  Cooke  v.  Birt,  5  Taunt.  76.5  :  1  E.  C.  L.  E.  ;  Johnson  v. 
Leigh,  6  Taunt.  240;  1  Kuss.  by  Grea.  621.  An  officer  attempting  to  attach  the 
goods  of  the  prisoner  in  his  dwelling-house,  put  his  hand  over  the  hatch  of  the  door 
which  was  divided  into  two  parts,  the  lower  hatch  being  closed  and  the  higher  open. 
A  struggle  ensued  between  the  officer  and  a  friend  of  the  prisoner,  in  the  course  of 
which  the  officer  having  prevailed,  the  prisoner  shot  at  and  killed  him,  and  this  was 
held  murder.  H.  v.  Baker,  1  East,  P.  0.  323.  In  the  above  case  there  was  proof  of 
a  previous  resolution  in  the  prisoner  to  resist  the  officer  whom  he  afterwards  killed. 
1  East,  P.  C.  323. 

The  privilege  likewise  extends  only  to  those  cases  where  the  occupier  or  any  of 
his  family,  who  have  their  domestic  or  ordinary  residence  there,  are  the  objects  of 
the  arrest ;  and  if  a  stranger,  whose  ordinary  residence  is  elsewhere,  upon  pursuit, 
takes  refuge  in  the  house  of  another,  such  house  is  no  castle  of  his,  and  he  cannot 
claim  the  benefit  of  sanctuary  in  it.  Poster,  320,  321 ;  1  Ea-st,  P.  C.  323.  But  this 
must  be  taken  subject  to  the  limitation  already  expressed  in  regard  to  breaking  open 
inner  doors  in  such  cases,  viz.,  that  the  officer  will  only  be  justified  by  the  fact  of  the 
[*707]  person  sought  *being  found  there.  Swpra,  1  East,  P.  C.  324 ;  1  Russ.  by 
Grea.  631  ()()• 

The  privilege  is  also  confined  to  arrests  in  the  first  instance;  for  if  a  man  legally 
arrested  (and  laying  hands  on  the  prisoner,  and  pronouncing  the  words  of  arrest, 
constitute  an  actual  arrest)  escape  from  the  officer,  and  take  shelter  in  his  own  house, 
the  officer  may,  upon  fresh  pursuit,  break  open  the  outer  door,  in  order  to  retake  him, 
having  first  given  due  notice  of  his  business,  and  demanded  admission,  and  having 
been  refused.  If  it  be  not,  however,  on  fresh  pursuit,  it  seems  that  the  officer  should 
have  a  warrant  from  a  magistrate.  1  Hale,  P.  C.  459;  Foster,  320;  1  East,  P.  C. 
324. 

Peace  officers  hilled  or  Icilling  others  in  apprehending  them — mode  (where  an  offi- 
cer is  killed)  in  which  that  killiiuj  has  been  effected.'}  It  is  a  matter  of  very  serious 
consideration,  whether  in  all  cases  where  a  peace  officer  or  other  person  is  killed 
while  attempting  to  enforce  an  illegal  warrant,  such  killing  shall,  under  circumstan- 
ces of  gre.1t  cruelty  or  unnecessary  violence,  be  deemed  to  amount  to  manslaughter 
only.  In  R.  v.  Curtis,  Foster,  135,  ante,  p.  703,  the  prisoner  being  in  the  house  of 
a  man  named  Cowling,  who  had  made  his  escape,  swore  that  the  first  person  who 
entered  to  retake  Cowling  should  be  a  dead  man,  and,  immediately  upon  the' officers 
breaking  open  the  door,  struck  one  of  them  on  the  head  with  an  axe  and  killed  him. 
This  was  held  murder,  and  a  few  of  the  judges  were  of  opinion,  that  even  if  the  offi- 


MURDER.  707 


cers  could  not  have  justified  breaking  open  the  door,  yet  that  it  would  have  been  a 
bare  trespass  in  the  house  of  Cowling,  without  any  attempt  on  the  property  or  person 
of  the  prisoner;  and  admitting  that  a  trespass  in  the  house,  with  an  intent  to  make 
an  unjustifiable  arrest  of  the  owner,  could  be  considered  as  some  provocation  to  a  by- 
stander, yet  surely  knocking  a  man's  brains  out,  or  cleaving  him  down  with  an  axe, 
on  so  slight  a  provocation,  savored  rather  of  brutal  rage,  or,  to  speak  more  properly, 
of  diabolical  mischief,  than  of  human  frailty,  and  it  ought  always  to  be  remembered, 
that  in  all  cases  of  homicide  upon  sudden  provocation,  the  law  indulges  to  human 
frailty,  and  to  that  alone.  So  in  E..  v.  Stockley,  ante,  p.  696,  the  fact  that  the  pris- 
oner deliberately  resolved  upon  shooting  Welsh,  in  case  he  offered  to  arrest  him  again, 
was,  it  has  been  argued,  sufficient  of  itself  to  warrant  a  conviction  for  murder,  inde- 
pendently of  the  legality  of  the  warrant.  1  East,  P.  C.  311. 

When  a  bailiff,  having  a  warrant  to  arrest  a  man,  pressed  early  into  his  chamber 
with  violence,  but  not  mentioning  his  business,  and  the  man  not  knowing  him  to  be 
a  bailiff,  nor  that  he  came  to  make  an  arrest,  snatched  down  a  sword  hanging  in  his 
chamber,  and  stabbed  the  bailiff,  whereof  he  died ;  this  was  held  not  to  be  murder, 
for  the  prisoner  did  not  know  but  that  the-party  came  to  rob  or  kill  him,  when  he 
thus  violently  broke  into  his  chamber  without  declaring  his  business.  1  Hale,  P.  C. 
470.  A  bailiff  having  a  warrant  to  arrest  C.  upon  a  ca.  sa.  went  to  his  house  and  gave 
him  notice.  C.  threatened  to  shoot  him  if  he  did  not  depart,  but  the  bailiff,  disre- 
garding the  threats,  broke  open  the  windows,  upon  which  C.  shot  and  killed  him. 
It  was  ruled,  1,  that  this  was  not  murder,  because  the  bailiff  had  no  right  to  break 
the  house;  2,  that  it  was  manslaughter,  because  C.  knew  him  to  be  a  bailiff;  but, 
3,  had  he  not  known  him  to  be  a  bailiff,  it  had  been  no  felony,  because  done  in  de- 
fence *of  his  house.  R.  v.  Cook,  1  Hale,  P.  C.  458 ;  Cro.  Car.  537 ;  W.  [*708] 
Jones,  429. 

■  These  decisions  would  appear  to  countenance  the  position,  that  where  an  officer 
attempts  to  execute  an  illegal  warrant),  and  is  in  the  first  instance  resisted  with  such 
violence  by  the  party  that  death  ensues,  it  will  amount  to  manslaughter  only.  But 
it  should  seem  that  in  analogy  to  all  other  cases  of  provocation,  this  position  requires 
some  qualification.  If  it  be  possible  for  the  party  resisting  to  effect  his  object  with 
a  less  degree  of  violence  than  the  infliction  of  death,  a  great  degree  of  unnecessary 
violence  might,  it  is  conceived,  be  evidence  of  such  malice  as  to  prevent  the  crime 
from  being  reduced  to  manslaughter.  In  R.  v.  Thompson,  1  Moo.  C.  C.  80,  where 
the  officer  was  about  to  make  an  arrest  on  an  insufficient  charge,  the  judges  adverted 
to  the  fact  that  the  prisoner  was  in  such  a  situation  that  he  could  not  getaway.  In 
these  cases,  it  would  seem  to  be  the  duty  of  the  party  whose  liberty  is  endangered  to 
resist  the  officer  with  as  little  violence  as  possible,  and  that  if  he  uses  great  and  un- 
necessary violence,  unsuited  both  to  the  provocation  given  and  to  the  accomplishment 
of  a  successful  resistance,  it  will  be  evidence  of  malice  sufficient  to  support  a  charge 
of  murder.  So  also  where,  as  in  R.  v.  Stockley  {ante,  p.  699),  and  in  R.  v.  Curtis 
(ante,  p.  708),  the  party  appears  to  have  acted  from  motives  of  express  malice,  there 
seems  to  be  no  reason  for  withdrawing  such  from  the  operation  of  the  general  rule 
(vide  ante,  p.  690),  that  provocation  will  not  justify  the  party  killing,  or  prevent  his 
offence  from  amounting  to  murder,  where  it  is  proved  that  be  acted  at  the  time  from 
express  malice.  And  of  this  opinion  appears  to  be  Mr.  East,  who  says,  "  It  may  be 
worthy  of  consideration  whether  the  illegality  of  an  arrest  does  not  place  the  officer 
attempting  it  exactly  on  the  same  footing  as  any  other  wrong-doer."  1  East  P  C 
328. 

It  may  be  remarked,  that  the  question  is  fully  decided  in  the  Scotch  law,  the  rule 
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being  as  follows  :  In  resisting  irregular  and  defective  warrants,  or  warrants  executed 
in  an  irregular  way,  or  upon  the  wrong  person,  it  is  murder  if  ,death  ensue  to  the 
officer  bj  the  assumption  of  lethal  weapons,  where  no  great  personal  violence  has 
been  sustained.  Alison's  Princ.  Or.  Law  of  Scotl.  25.  If,  says  Baron  Hume,  instead 
of  submitting  for  the  time,  and  looking  for  redress  to  the  law,  he  shall  take  advantage 
of  the  mistake  to  stab  or  shoot  the  officer,  when  no  great  struggle  has  yet  ensued,  and 
no  previous  harm  of  body  has  been  sustained,  certainly  he  cannot  be  found  guilty  of 
any  lower  crime  than  murder.  1  Hume,  250.  The  distinction  appears  to  be,  says 
Mr.  Alison,  that  the  Scotch  law  reprobates  the  immediate  assumption  of  lethal 
weapons  in  resisting  an  illegal  warrant,  and  will  hold  it  as  murder  if  death  ensue  by 
such  immediate  use  of  these,  the  more  especially  if  the  informality  or  error  was  not 
known  to  the  party  resisting ;  whereas  the  English  practice  makes  such  allowance  for 
the  irritation  consequent  upon  the  irregular  interference  with  liberty,  that  it  accounts 
death  inflicted  under  such  circumstances  as  manslaughter  only.  Alison's  Princ.  Cr. 
Law  of  Scotl.  28 ;  see  also  1  Russ.  by  Grea.  621  (rt). 

In  case  of  death  ensuing,  where  resistance  is  made  to  officers  in  the  execution  of 
their  duty,  it  sometimes  becomes  a  question  how  far  the  acts  of  third  persons,  who 
take  a  part  in  such  resistance,  or  attempt  to  rescue  the  prisoner,  shall  be  held  to 
affect  the  Utter.  If  the  party  who  is  arrested  yield  himself,  and  make  no  resistance, 
[*709]  but  others  *endeavor  to  rescue  him,  and  he  do  no  act  to  declare  his  joining 
with  them,  if  those  who  come  to  rescue  him  kill  any  of  the  bailiffs,  it  is  murder  in 
them,  but  not  in  the  party  arrested;  otherwise,  if  he  do  any  act  to  countenance  the 
violence  of  the  rescuers.  R.  v.  Stanley,  Kel.  87 ;  1  Russ.  by  Grea.  536.  Jackson 
and  four  other  robbers  being  pursued  by  the  hue  and  cry,  Jackson  turned  round 
«ipon  his  pursuers,  the  rest  being  in  the  same  field,  and  refusing  to  yield,  killed  one 
of  them.  By  five  judges  who  were  present  this  was  held  murder,  and  inasmuch  as 
all  the  robbers  were  of  a  company,  and  made  a  common  resistance,  and  one  animated 
the  other,  all  those  who  were  of  the  company  in  the  same  field,  though  at  a  distance 
from  Jackson,  were  all  principals,  viz.,  present,  aiding  and  abetting.  They  also  re- 
solved, that  one  of  the  malefactors  being  apprehended  a  little  before  the  party  was 
hurt,  and  being  in  custody  when  the  stroke  was  given,  was  not  guilty,  unless  it  could 
fee  proved  that  after  he  was  apprehended  he  had  animated  Jackson  to  kill  the  party. 
1  Hale,  P.  C.  464.  Where  A.  beat  B.,  a  constable,  in  the  execution  of  his  duty, 
and  they  parted,  and  then  C,  a  friend  of  A.,  fell  upon  the  constable,  and  killed  him 
in  the  struggle,  but  A.  was  not  engaged  in  the  affair,  after  he  parted  from  B.,  it  was 
held  that  this  was  murder  oaly  in  C,  and  A.  was  acquitted,  because  it  was  a  sudden 
quarrel,  and  it  did  not  appear  that  A.  and  C.  came  upon  any  design  to  ill-use  the 
constable.  Anon.  1  East,  P.  C.  296. 

It  is  matter  of  fact,  for  the  jury  in  these  cases,  to  determine  in  what  character  the 
third  party  intervened.  If  he  interfered  for  the  purpose  of  aiding  the  person  in  cus- 
tody to  rescue  himself,  and  in  so  doing  killed  the  bailiff,  it  would  be  murder,  but  if, 
not  knowing  the  cause  of  the  struggle,  he  interposed  with  intent  to  prevent  mischiei, 
it  would  not  amount  to  murder.  1  East,  P.  C.  818  j  1  Russ.  by  Grea.  365.  See  Kel 
■&6;  Sid.   159. 

The  prisoners  were  indicted  for  murder.  It  appeared  that  a  body  of  persons  had 
assembled  together,  and  were  committing  a  riot.  The  constables  interfering  for  the 
purpose  of  dispersing  the  crowd  and  apprehending  the  offenders,  resistance  was  made 
to  them  by  the  mob,  and  one  of  the  constables  was  beaten  severely,  and  afterwards 
died.  The  prisoners  all  took  part  in  the  violence  used,  some  by  beating  him  with 
Sticks,  some  by  throwing  stones,  and  some  by  striking  him  with  their  fiste.     Alder- 
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son,  B.,  told  the  jury  that  in  considering  the  case,  they  would  have  to  determine 
whether  all  the  prisoners  had  the  common  intent  of  attacking  the  constables;  if  so, 
each  of  them  was  responsible  for  all  the  acts  of  all  the  others  done  for  that  purpose, 
and  if  all  the  acts  done  by  each  if  done  by  one  man  would  together  show  such  vio- 
lence, and  so  long  continued,  that  from  them  the  jury  might  infer  an  intention  to 
kill  the  constable,  it  would  be  murder  in  them  all ;  but  if  they  could  not  infer  such 
an  intention  that  they  ought  to  find  them  guilty  of  manslaughter.  The  prisoners 
were  convicted  of  the  latter  offence.  K.  v.  Macklin,  2  Lewin,  C.  C.  225. 

Impressment  of  seamen.]  Whether  persons  in  her  majesty's  navy,  acting  in  the 
impressment  of  seamen,  are  to  be  held  to  enjoy,  in  the  execution  of  their  duty,  the 
same  privilege  as  a  peace  officer  acting  by  virtue  of  a  warrant,  does  not  seem  to  be 
well  settled.  It  is  clear,  however,  that  in  order  to  justify  the  act  there  must  be  a 
warrant,  and  that  it  must  be  executed  by  a  proper  officer.  It  is,  however,  laid  down 
*by  Mr.  East,  that  if  there  be  a  proper  officer,  with  a  legal  warrant,  to  im-  [*710] 
press,  and  the  party  endeavored  to  be  taken,  being  a  fit  object  for  that  service,  refuse 
to  submit,  and  resist  and  kill  the  officer,  or  any  of  his  assistants,  they  doing  no  more 
than  is  necessary  to  impress  the  mariner,  it  will  be  murder.  1  East,  P.  C.  308.  On 
the  other  hand,  if  the  party  attempted  to  be  pressed  be  killed  in  such  a  struggle,  it 
seems  justifiable,  provided  the  resistance  could  not  be  otherwise  overcome ;  and  the 
officer  need  not  give  way,  but  may  freely  repel  force  by  force.  Id.  The  following  is 
one  of  the  few  cases  to  be  found  on  this  subject,  and  it  can  scarcely  be  said  to  recog- 
nize any  principle  with  regard  to  the  practice  of  impressment.  An  officer  in  the  im- 
press service  put  one  of  his  seaman  on  board  a  boat  belonging  to  one  William  Coll- 
yer,  a  fisherman,  with  intent  to  bring  it  under  the  stern  of  another  vessel,  in  order 
to  see  if  there  were  any  fit  objects  for  the  impress  service  on  board.  The  boat  steered 
away  in  another  direction ;  and  the  officer  pursued  in  another  vessel  for  three  hours, 
firing  several  shots  at  her  with  a  musket  loaded  with  ball,  ybr  the  purpose  of  hitting 
the  halyards  and  bringing  the  boat  to,  which  was  found  to  be  the  usual  way,  one  of 
which  shots  unfortunately  killed  Collyer.  The  court  said  it  was  impossible  for  it  to 
be  more  than  manslaughter.  This,  it  may  be  presumed,  was  on  the  ground  that  the 
musket  was  not  levelled  at  the  deceased,  nor  any  bodily  hurt  intended  to  him.  But 
inasmuch  as  such  an  act  was  calculated  to  breed  danger,  and  not  warranted  by  law, 
though  no  bodily  hurt  was  intended,  it  was  manslaughter;  and  the  defendant  was 
burned  in  the  hand.  R.  v.  Phillip,  Cowper,  832;  1  East,  P.  C.  308.  The  following 
cases  only  establish  the  position,  that  the  impressment  of  persons  without  a  warrant 
is  an  illegal  proceeding,  and  that  the  parties  concerned  do  not  enjoy  the  protection 
afforded  to  ministers  of  the  law  in  the  execution  of  their  duty.  The  lieutenant  of 
a  press-gang,  to  whom  the  execution  of  a  warrant  was  properly  deputed,  remained  in 
King  Road  in  the  port  of  Bristol,  while  his  boat's  crew  went  some  leagues  down  the 
channel  by  his  directions  to  press  seamen.  It  was  held  that  this  impressment  was 
illegal,  and  one  of  the  press-gang  being  killed,  in  the  furtherance  of  that  service,  by 
a  mariner,  in  a  vessel  which  they  had  boarded  with  intent  to  press  such  persons  as 
they  coulOTneet  with,  it  was  ruled  to  be  only  manslaughter,  though  no  personal  vio- 
lence had  been  offered  by  the  press-gang.  R.  v.  Broadfoot,  Foster,  154.  So  where 
the  mate  of  a  ship  and  a  party  of  sailors,  without  the  captain,  who  had  the  warrant, 
or  the  lieutenant,  who  was  deputed  to  execute  it,  impressed  a  man,  and  on  his  resist- 
ing, the  prisoner,  one  of  the  party,  struck  him  a  violent  blow  with  a  large  stick,  of 
which  he  died  some  days  afterwards,  it  was  adjudged  murder.  R.  v.  Dixon,  1  East, 
P.  C.  313.     In  this  case  the  party  attempted  to  be  impressed  was  not  a  mariner, 
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and  the  attempt  to  impress  him  was  therefore  illegal  on  that  ground,  as  upon  the 
ground  that  neither  the  captain  nor  lieutenant  was  present.  1  East,  P.  C.  313.  A 
press  warrant  had  been  directed  to  Lieutenant  Wm.  Palmer,  enjoining  all  mayors, 
&c.,  to  assist  him  and  those  employed  hy  Mm  in  the  execution  thereof.  Palmer 
gave  verbal  orders  to  the  prisoners  and  several  others  to  impress  certain  seafaring 
men,  but  the  delegation  was  held  to  be  clearly  bad,  and  the  execution  of  the  warrant 
by  the  prisoners,  Palmer  not  being  there,  to  be  illegal,  though  it  was  proved  to  be 
the  constant  custom  of  the  navy  to  delegate  the  authority  in  this  manner.  K.  v. 
Borthwick,  1  Dougl.  267;  1  East,  P.  C  313. 

[*711]  *A  sailor  in  the  royal  navy,  on  duty  as  a  sentinel,  has  no  authority  to  fire 
upon  persons  approaching  the  ship  against  orders.  The  prisoner  was  sentinel  on  jjoard 
the  Achille,  when  she  was  paying  oiF.  The  orders  to  him  from  the  preceding  sentinel 
were  to  keep  off  all  boats,  unless  they  had  officers  with  uniforms  in  them,  or  unless 
the  officers  on  deck  allowed  them  to  approach,  and  he  received  a  musket,  three  blank 
cartridges,  and  three  balls.  Some  boats  pressing  forwards,  he  called  upom  them  re- 
peatedly to  stop;  but  one  of  them  persisted,  and  came  close  under  the  ship.  He 
then  fired  at  a  man  who  was  in  the  boat  and  killed  him.  It  was  put  to  the  jury 
whether  he  did  not  fire  under  the  mistaken  impression  that  it  was  his  duty,  and  they 
found  that  he  did.  But  on  a  case  reserved,  the  judges  resolved  unanimously,  that  it 
was,  nevertheless,  murder.  They  thought  it,  however,  a  proper  case  for  pardon ;  and 
further,  they  were  of  opinion  that  if  the  act  had  been  necessary  for  the  preservation 
of  the  ship,  as  if  the  deceased  had  been  stirring  up  a  mutiny,  the  sentinel  would 
have  been  justified.  Ji.  v.  Thomas,  1  Russ.  by  Grea.  614. 

Killing  in  defence  of  person  or  property.']  The  rule  of  law  upon  this  subject  is 
thus  laid  down  by  Mr.  East :  A  man  may  repel  force  by  force  in  defence  of  his  per- 
son, habitation,  or  property,  against  one  who  manifestly  intends  or  endeavors  by  vio- 
lence or  surprise  to  commit  a  known  felony,  such  as  rape,  robbery,  arson,  burglary,  or 
the  like.  In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger,  and  if  he  kill  him  in  so  doing  it  is  jus- 
tifiable self-defence ;  as  on  the  other  hand,  the  killing  by  such  felons  of  any  person 
so  lawfully  defending  himself,  will  be  murder.  But  a  bare  fear  of  any  of  these 
offences,  however  well  grounded,  as  that  another  lies  in  wait  to  take  away  the  party's 
life,  unaccompanied  by  any  overt  act  indicative  of  such  an  intention,  will  not  warrant 
him  in  killing  that  other  by  way  of  precaution,  there  being  no  actual  danger  at  the 
time.(l)    1  East,  P.  C.  271,.  272.     Not  only  is  the  party  himself  whose  person  or 

(1)  The  belief  that  a  person  designs  to  kill  me  will  not  prevent  my  killing  him  from  being  murder, 
unless  he  is  making  some  attempt  to  execute  his  design,  or  at  least  is  in  an  apparent  situation  to  do 
so,  and  thereby  induces  me  reasonably  to  think  that  he  intends  to  do  it  immediately.  State  v.  Scott 
i  Iredell's  N.  C.  Law  Rep.  409. 

Whenever  there  is  reasonable  ground  to  believe  that  there  is  a  design  to  destroy  life,  to  rob,  or  to 
commit  a  felony,  a  killing  to  arrest  such  a  design  is  justifiable  ;  but  it  is  for  the  jury  to  judge  of  the 
reasonableness  of  such  npprehension.  The  State  v.  Harris,  1  Jones's  Law,  190  ;  Dill  v.  The  State  25 
Alabama,  15  ;  Dyson  v.  The  State,  26  Mississippi,  362. 

A  person  having  reasonable  apprehension  of  great  personal  violence,  involving  imminent  peril  to 
life  or  limb,  may  protect  himselt  even  at  the  risk  of  his  assailant's  life,  if  necessary.  H^mes  v.  The 
State,  23  Alabama,  17  ;  Carroll  v.  The  State,  Ibid.  28 ;  see  Stewart  v.  The  State,  1  OhiP^tate  Rep. 
66  i  Reppy  v.  The  State,  2  Head,  217  ;  Payne  v.  The  Commonwealth,  1  Metcalf,  370 ;  The  People  v. 
Cole,  4  Parker,  C.  R.  35;  Pond  v.  The  People,  8  Michigan,  160  ;  Dupree  v.  The  State,  33  Alabama, 
380;  Logue  v.  The  Commonwealth,  2  Wright  (Penna.),  265;  Hinton  v.  The  State,  24  Texas,  454; 
Schiner  v.  The  People,  23  Illinois,  17 ;  Maher  v.  The  People,  24  Ibid.  241 ;  The  State  v.  O'Connor, 
.11  Missouri,  389  ;  Rapp  v.  The  Commonwealth,  14  B.  Monroe,  614  ;  McAuley  v.  The  State,  3  Iowa, 
436  ;  Keener  v.  The  Slate,  18  Georgia,  194 ;  Teal  v.  The  State,  22  Georgia,  76  ;  Staten  v.  The  State', 
30  Mississippi,  619;  Meredith  v.  The  Commonwealth,  18  B.  Monroe,  49;  The  State  v.  Swift,  14 
Louisiana  Annual,  827. 

When  a  man  expects  to  be  attacked,  the  right  to  defend  himself  does  not  arise  until  he  has  done 
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property  is  the  object  of  the  felonious  attack,  justified  in  resisting  in  the  manner 
above  mentioned,  but  a  servant  of  any  other  person  may  lawfully  interpose,  in  order 
to  prevent  the  intended  mischief.  Thus,  in  the  instances  of  arson  and  burglary,  a 
lodger  may  lawfully  kill  the  assailant  in  the  same  manner  as  the  owner  himself 
might  do,  but  subject  to  the  same  limitations.  (Sed  vide  post,  p  716.)  In  this  case 
there  seems  to  be  no  difference  between  the  case  of  the  person  assaulted  and  those 
who  come  in  aid  against  such  felons.  The  legislature  itself  seems  to  have  considered 
them  on  the  same  footing,  for  in  the  case  of  the  Marquis  de  Guiscard,  who  stabbed 
Mr.  Harley  while  sitting  in  council,  they  discharged  the  party  who  gave  the  mortal 
wound  from  all  manner  of  prosecution  on  that  account,  and  declared  the  killing  to  be 
a  lawful  and  necessary  action.  (9  Anne,  c.  16.)  1  East,  P.  C.  289;  Foster,  274;  R. 
V.  Cooper,  Cro.  Car.  544. 

With  regard  to  the  nature  of  the  intended  offence,  to  prevent  which  it  is  lawful 
instantly  to  use  the  last  violence,  and  to  put  the  assailant  to  death,  it  is  only  to  such 
crimes  as  in  their  nature  betoken  an  urgent  necessity,  which  admits  of  no  delay,  that 
the  rule  extends.  Of  this  nature  are  what  have  been  termed  known  felonies,  in  con- 
tra-distinction  as  it  seems  to  such  secret  felonies  as  may  be  committed  without  vio- 
lence to  the  person,  such  as  picking  the  pocket,  &c.  Foster,  274 ;  *1  East,  [*712] 
P.  C.  273.  Where  an  attempt  is  made  to  murder,  or  to  rob,  or  to  ravish,  or  to  com- 
mit burglary,  or  to  set  fire  to  a  dwelling-house,  if  the  attack  be  made  by  the  assailant 
with  violence  and  by  surprise,  the  party  attacked  may  lawfully  put  him  to  death. 
Ibid. 

A  statute  passed  in  the  24  Hen.  8  (c.  5),  upon  this  subject,  in  afiirmance  of  the 
common  law,  after  reciting  that  it  had  been  doubted  whether,  if  any  person  should 
attempt  feloniously  to  rob  or  murder  any  persons  in  or  near  any  common,  highway, 
cartway,  or  footway,  or  in  their  mansions,  me,ssuages,  or  dwelling-places,  or  attempt 
to  break  any.  dwelling-house  in  the  -night-time,  and  should  happen  in  such  felonious 
intent  to  be  slain  by  those  whom  they  should  attempt  so  to  rob  or  murder,  by  any 
person  being  in  their  dwelling-house  attempted  to  be  broken  open,  the  person  so  hap- 
pening to  slay  the  person  so  attempting  to  commit  murder  or  burglary,  should  forfeit 
goods  and  chattels,  enacts  that  if  any  person  or  persons  be  indicted  or  appealed  of  or 
for  the  death  of  any  such  evil-disposed  person  or  persons  attempting  to  rob,  murder, 
or  burglariously  to  break  mansion-houses,  as  is  above  said,  the  person  or  persons  so 
indicted  or  appealed  thereof,  and  of  the  same  by  verdict  so  found  and  tried,  shall  not 
forfeit  or  lose  any  lands,  t^ements,  goods,  or  chattels,  for  the  death  of  any  such  evil- 
disposed  person  in  such  manner  slain,  but  shall  be  thereof  and  for  the  same  fully  ac- 
quitted and  discharged.  Though  the  statute  only  mentions  certain  cases,  it  must  not 
be  taken  to  imply  an  exclusion  of  any  other  instances  of  justifiable  homicide,  which 
stand  upon  the  same  footing  of  reason  and  justice.  Thus  the  killing  of  one  who  at- 
tempts the  wilful  burning  of  a  house  is  free  from  forfeiture,  without  the  aid  of  the 

everything  to  avoid  that  necessity.  The  People  v.  Sullivan,  3  Selden,  396  ;  Mitchell  v.  The  State,  22 
Georgia,  211 ;  Lyon  v.  The  State,  Ihid.  399  ;  McPherson  v.  The  State,  Ibid.  478 ;  The  State  v.  In, 
gold,  4  Jones's  Law,  216;  Colton  v.  The  State,  31  Mississippi,  S04;  The  People  v.  Hurley,  8  Cali- 
fornia, 390  ;  The  State  v.  Thompson.  9  Iowa,  188  ;  The  State  v.  Baker,  1  Jones's  Law,  267  |  United 
States  v.  Mingo,  2  Curtis,  C.  C.  1 ;  Haynes  v.  The  State,  17  Georgia,  465. 

As  to  threats  by  deceased,  see  Keener  v.  The  State,  18  Georgia,  194;  Atkins  v.  The  State,  16 
Arkansas,  568;  The  State  v.  Hays,  23  Missouri,  287;  Wall  v.  The  State,  18  Texas,  682;  Lingo  v. 
The  State,  29  Georgia,  470;  Dupree  v.  The  State,  33  Alabama,  380;  Newcomb  v.  The  State,  37 
Mississippi,  383  ;  Coker  v.  The  State,  20  Arkansas,  53  ;  The  People  v.  Lombard,  17  California,  316  ; 
Campbell  v.  The  People,  16  Illinois,  17  ;  Landes  v.  The  State,  12  Texas,  462. 

When  he  who  kills  another  seeks  and  provokes  an  assault  on  himself,  in  order  to  have  a  pretext 
for  stabbing  an  adversary,  and  does,  on  being  assaulted,  stab  and  kill  him,  such  killing  is  not  ex- 
cusable homicide  in  self-defence.   Stewart  v.  The  State,  1  Ohio  State  Rep.  66. 


712  MURDBK. 


/ 


statute  ;  and  though  it  only  mentions  the  breaking  a  house  in  the  night-time  (which 
must  be  intended  a  breaking  accompanied  with  a  felonious  intent),  yet  a  breaking  in 
the  daytime  with  a  like  purpose  must  be  governed  by  the  same  rule.  1  East,  P.  C. 
272,  273. 

The  rule  extends  to  felonies  only.  Thus,  if  one  comes  to  beat  another,  or  to  take 
his  goods  as  a  trespasser,  though  the  owner  may  justify  a  battery  for  the  purpose  of 
making  him  desist,  yet  if  he  kill  him,  it  will  be  manslaughter.  1  Hale,  P.  C.  485, 
486  ;  I  Bast,  P.  C.  272.(1) 

It  is  not  essential  that  an  actual  felony  should  be  about  to  be  committed  in  order 
to  justify  the  killing.  If  the  circumstances  are  such  as  that,  after  all  reasonable  cau- 
tion, the  party  suspects  that  the  felony  is  about  to  be  immediately  committed,  he  will 
be  justified  in  making  the  resistance,  as  in  the  following  case  :  Levet  being  in  bed 
and  asleep,  his  servant,  who  had  procured  Frances  Freeman  to  help  her  in  her  work, 
went  to  the  door,  about  twelve  o'clock  at  night,  to  let  her  out,  and  conceived  she 
heard  thieves  about  to  break  into  the  house.  Upon  this  she  awakened  her  master, 
telling  him  what  she  apprehended.  He  took  a  drawn  sword,  and  the  servant  fearing 
that  Freeman  should  be  seen,  hid  her  in  the  buttery.  Mrs.  Levet  seeing  Freeman  in 
the  buttery,  and  not  knowing  her,  conceived  her  to  be  the  thief,  and  called  to  her 
husband,  who  entered  the  buttery  in  the  dark,  and  thrusting  before  him  with  his 
sword,  struck  Freeman  under  the  breast,  of  which  wounds  she  instantly  died.  This 
was  ruled  to  be  misadventure  only.  R.  v.  Levet,  Cro.  Car.  538;  1  Hale,  P.  C.  42, 
474.  Possibly,  says  Mr.  Justice  Foster,  this  might  have  been  ruled  manslaughter, 
due  circumspection  not  having  been  used.  Foster,  299. 

[*718]  *Whether  a  person  who  is  asmulted  by  another  will  be  justified  in  using, 
in  the  first  instance,  such  violence  in  his  resistance  as  will  produce  death,  must  de- 
pend upon  the  nature  of  the  assault,  and  the  circumstances  under  which  it  is  com- 
mitted. It  may  be  of  such  a  character  that  the  party  assailed  may  reasonably  appre- 
hend death,  or  great  violence  to  his  person,  as  in  the  following  case :  Ford  being  in 
poi?ses8ion  of  a  room  at  a  tavern,  several  persons  persisted  in  having  it.  and  turning 
him  out,  but  he  refused  to  submit,  when  they  drew  their  swords  upon  Ford  and  his 
company,  and  Ford,  drawing  his  sword,  killed  one  of  them,  and  it  was  adjudged 
justifiable  homicide.  Both  in  Kelynge  and  in  Foster  a  qucere  is  added  in  this  case. 
But  Mr.  East  observes,  that  though  the  assailants  waited  till  Ford  had  drawn  his 
sword  (which  by  no  means  appears),  yet  if  more  than  one  attacked  him  at  the  same 
time  (and  as  he  was  the  only  one  of  the  party  who  seems  to  have  resisted,  such  proba- 
bly was  the  case),  the  determination  seems  to  be  maintainable.  R.  v.  Ford,  Kel.  51 ; 
1  East  P.  C.  243.  So  in  R.  v.  Mawgridge,  great  violence  was  held  justifiable  in  the 
case  of  a  sudden  assault.  Mawgridge,  upon  words  of  anger,  threw  a  bottle  with  great 
force  at  the  head  of  Cope,  and  immediately  drew  his  sword.  Cope  returned  a  bottle 
at  the  head  of  Mawgridge,  which  it  was  lawful  for  him  to  do  in  his  own  defence,  and 
wounded  him,  whereupon  Mawgridge  stabbed  Cope,  which  was  ruled  to  be  murder; 
for  Mawgridge,  in  throwing  the  bottle,  showed  an  intention  to  do  some  great  mis- 
chief, and  his  drawing  immediately  showed  that  he  intended  to  follow  up  the  blow. 
R.  V.  Mawgridge,  Kel.  121;  2  Lord  Raym.  1489;  Foster,  296.  Upon  this  case, 
Mr.  East  has  made  the  following  remarks :  The  words  previously  spoken  by  Cope 
could  form  no  justification  for  Mawgridge,  and  it  was  reasonable  for  the  former  to 

(1)  If  one  man  deliberately  kills  another  to  prevent  a  mere  trespass  on  his  properly,  whether  thnt 
trespass  oonld  or  could  not  be  otherwise  prevented,  it  is  murder ;  and  eonseqiiently  an  assault,  with 
intent  to  kill,  cannot  be  justified  on  the  prround  that  it  was  necessary  to  prevent  a  trespass  on  prop- 
erty. State  V.  Morgan,  3  Iredell's  N.  C.  Law  Rep.  186. 
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suppose  his  life  in  danger,  when  attacked  with  so  dangerous  a  weapon,  and  the  assault 
followed  up  by  another  act  indicating  an  intention  of  pursuing  his  life,  and  this  at  a 
time  when  he  was  off  his  guard,  and  without  any  warning.  The  latter  circumstance 
furnishes  a  main  distinction  between  this  case  and  that  of  death  ensuing  from  a  com- 
bat where  both  parties  engage  upon  equal  tprms,  for  then,  if  upon  a  sudden  quarrel, 
and  before  any  dangerous  blow  given  or  aimed  at  either  of  the  parties,  the  one  who 
first  has  recourse  to  a  deadly  weapon  suspend  his  arm  till  he  has  warned  the  other, 
and  given  him  time  to  put  himself  upon  his  guard,  and  afterwards  they  engage  upon 
equal  terms;  in  such  case  it  is  plain  that  the  intent  of  the  person  making  such 
assault  is  not  so  much  to  destroy  his  adversary,  at  all  events,  as  to  combat  with  him, 
and  run  the  hazard  of  losing  his  own  life  at  the  same  time.  And  that  would  fall 
within  the  same  common  principle  which  governs  the  case  of  a  sudden  combat  upon 
heat  of  blood.  But  if  several  attack  a  person  at  once  with  deadly  weapons,  as  may 
be  supposed  to  have  happened  in  Ford's  case  (supra),  though  they  wait  till  he  be 
upon  his  guard,  yet  it  seems  (there  being  no  compact  to  fight)  that  he  would  be  justi- 
fied in  killing  any  of  the  assailants  in  his  own  defence,  because  so  unequal  an  attack 
resembles  more  a  desire  of  assassination  than  of  combat.  1  East,  P.  C.  276. 

An  assault  with  intent  to  chastise,  although  the  party  making  the  assault  has  no 
legal  right  to  inflict  chastisement,  will  not  justify  the  party  assaulted  in  killing  the  as- 
sailant. The  prisoner,  who  was  indicted  for  the  murder  of  his  brother,  appeared  to 
have  come  home  drunk  on  the  night  in  question.  His  father  ordered  him  to  go  to 
*bed,  but  he  refused,  upon  which  a  scuffle  ensued  between  them.  The  de-  [*714] 
ceased,  a  brother  of  the  prisoner,  who  was  in  bed,  hearing  the  disturbance,  got  up, 
threw  the  prisoner  on  the  ground,  and  fell  upon  him,  and  beat  him,  the  prisoner  not 
being  able  to  avoid  his  blows,  or  to  make  his  escape.  As  they  were  struggling 
together,  the  prisoner  gave  his  brother  a  mortal  wound  with  a  penknife.  This  was 
unanimously  held  by  the  judges  to  be  manslaughter,  as  there  did  not  appear  to  be 
any  inevitable  necessity  so  as  to  excuse  the  killing  in  that  manner.  The  deceased 
did  not  appear  to  have  aimed  at  the  prisoner's  life,  but  only  to  chastise  him  for  his 
misbehavior  to  his  father.  R.  v.  Nailor,  1  East,  P.  C.  277.  The  circumstances  in  the 
following  case  were  very  similar.  The  prisoner  and  the  brother  of  the  prosecutor 
were  fighting,  on  which  the  prosecutor  laid  hold  of  the  prisoner  to  prevent  him  from 
hurting  his  brother,  and  held  him  down,  but  did  not  strike  him,  and  the  prisoner 
stabbed  him  with  a  knife  above  the  knee.  The  prisoner  being  indicted  for  stabbing, 
under  the  9  Geo.  4,  c.  31,  Mr.  Justice  James  Parke  said  :  The  prosecutor  states  that 
he  was  merely  restraining  the  prisoner  from  beating  his  brother,  which  was  proper 
on  his  part.  If  you  are  of  opinion  that  he  did  nothing  more  than  was  necessary  to 
prevent  the  prisoner  from  beating  his  brother,  the  crime  of  the  prisoner,  if  death  had 
ensued,  would  not  have  been  reduced  to  manslaughter;  but  if  you  think  that  the 
prosecutor  did  more  than  was  necessary  to  prevent  the  prisoner  from  beating  his 
brother,  or  that  he  struck  the  prisoner  any  blows,  then  I  think  that  it  would.  You 
will  consider  whether  anything  was  done  by  the  prosecutor  more  than  was  necessary, 
or  whether  he  gave  any  blows  before  he  was  struck.  R.  v.  Bourne,  5  C.  &  P.  120  i 
24  E.  C.  L.  R.  At  the  conference  of  the  judges  upon  R.  v.  Nailor  (supra),  Powell, 
J.,  by  way  of  illustration,  put  the  following  case  :  If  A.  strike  B.  without  any  weapon, 
and  B.  retreat  to  a  wall,  and  there  stab  A.,  it  will  be  manslaughter,  which  Holt,  C. 
J.,  said  was  the  same  as  the  principal  case,  and  that  was  not  denied  by  any  of  t.h& 
judges.  For  it  cannot  be  inferred  from  the  bare  act  of  striking,  without  some  dan- 
gerous weapon,  that  the  intent  of  the  aggressor  rose  so  high  as  the  death  of  the  party 
struck,  and  unless  there  be  a  plain  manifestation  of  a  felonious  intent,  no  assault^ 
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however  violent,  ml\  justify  killing  the  assailant  under  the  plea  of  necessity.  1  East, 
P.  C.  277.  But  in  order  to  render  the  killing  in  these  cases  justifiable,jit  must  ap- 
pear that  the  act  was  done  from  mere  necessity,  and  to  avoid  the  immediate  commis- 
sion of  the  oiFence.(l)  Thus  a  person  who,  in  the  case  of  a  mutual  conflict,  would 
excuse  himself  upon  the  ground  of  self-defence,  must  show  that  before  the  mortal 
stroke  given,  he  had  declined  any  further  combat,  and  retreated  as  far  as  he  could 
with  safety,  and  that  he  had  killed  his  adversary  through  mere  necessity,  and  to  avoid 
immediate  death.  If  he  fail  in  either  of  these  circumstances,  he  will  incur  the  pen- 
alty of  manslaughter.  Foster,  277. 

Again,  to  render  the  party  inflicting  death  under  the  foregoing  circumstances  justi- 
fiable, it  must  appear  that  he  was  wholly  without  any  fault  imputable  to  him  by  law 
in  bringing  the  necessity  upon  himself.  Therefore,  where  A.,  with  many  others,  had, 
on  pretence  of  title,  forcibly  ejected  B.  from  his  house,  and  B.  on  the  third  night 
returned  with  several  persons  with  intent  to  re-enter,  and  one  of  B.'s  friends  attempted 
to  fire  the  house,  whereupon  one  of  A.'s  party  killed  one  of  B.'s  with  a  gun,  it  was 
[*715]  held  manslaughter  in  A.,  because  *the  entry  and  holding  with  force  were 
illegal.  Hawk.  P.  C.  b.  1,  c.  28,  s.  22. 

It  is  to  be  observed,  that  killing  in  defence  of  the  person  will  amount  either  to 
justifiable  or  excusable  homicide,  or  chance-medley,  as  the  latter  is  termed,  according 
to  the  circumstances  of  the  case.  Self-defence,  upon  chance-medley,  implies  that  the 
party,  when  engaged  in  a  sudden  afiray,  quits  the  combat  before  a  mortal  wound  is 
given,  and  retreating  as  far  as  he  can  with  safety,  urged  by  necessity,  kills  his  ad- 
versary for  the  preservation  of  his  own  life.  Foster,  276.  It  has  been  observed,  that 
this  case  borders  very  nearly  upon  manslaughter,  and  that  in  practice  the  boundaries 
are  in  some  instances  scarcely  perceptible.  In  both  cases  it  is  presumed  that  the 
passions  have  been  kindled  on  both  sides,  and  that  blows  have  passed  between  the 
parties ;  but  in  manslaughter,  it  is  either  presumed  that  the  combat  has  continued 
on  both  sides  till  the  mortal  stroke  was  given,  or  that  the  party  giving  such  stroke 
was  not  at  that  time  in  imminent  danger  of  death.  Poster,  276,  277.  The  true 
criterion  between  manslaughter  and  excusable  homicide,  or  chance-medley,  is  thus 
stated  by  Sir  William  Blackstone.  When  both  parties  are  actually  combating  at  the 
time  the  mortal  stroke  is  given,  the  slayer  is  guilty  of  manslaughter;  but  if  the 
slayer  has  not  begun  to  fight,  or  (having  begun)  endeavors  to  decline  any  further 
struggle,  and  afterwards,  being  closely  pressed  by  his  antagonist,  kills  him  to  avoid 
his  own  destruction,  this  is-homicide,  excusable  by  self-defence.  4  Bl.  Com.  184.  In 
all  cases  of  excusable  homicide,  in  self-defence,  it  must  be  taken  that  the  attack  was 
made  upon  a  sudden  occasion,  and  not  premeditated,  or  with  malice.  For  if  one 
attack  another  with  a  dangerous  weapon,  unprepared,  with  intent  to  murder  him, 
^that  would  stand  upon  a  difi'erent  ground;  and  in  that  case,  if  the  party  whose  life 
was  sought  killed  the  other,  it  would  be  in  self  defence,  properly  so  called.  But  if 
the  assault  be  open  malice,  and  the  flight  be  feigned  as  a  pretence  for  carrying  that 
malice  into  execution,  it  would  undoubtedly  be  murder;  for  the  flight  rather  aggra- 
vates the  crime,  as  it  shows  more  deliberation.  1  East,  P.  G.  ^82. 

Where  a  trespass  is  committed  merely  against  the  property  of  another,  and  without 
any  felonious  intent,  the  law  does  not  admit  the  force  of  the  provocation  to  be  suffi- 
cient to  warrant  the  owner  of  the  property  to  make  use,  in  repelling  the  trespasser,  of 
any  deadly  or  dangerous  weapon.(2)     Thus,  if  upon  the  sight  of  a  person  breaking 

(1)  The  State  v.  Wells,  1  Coxe,  424. 
4  Mms  111'''  ^^""''  ^  ^''''''  ^^"  '  ^'""^''  '^^^^'  ^  ^°^^''''  ^^°-  " '  Commonwealth  t.  Drew  et  al., 
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his  hedges,  the  owner  were  to  take  up  a  hedge-stake  and  knock  him  on  the  head,  and 
kill  him,  this  would  be  murder ;  because  the  violence  was  much  beyond  the  provoca- 
tion. Foster,  291 ;  1  East,  P.  C.  288,  vi<le.  supra.  However  provoking  the  circum- 
stances of  the  trespass  may  be,  they  will  not  justify  the  party  in  the  use  of  deadly 
weapons.  Lieutenant  Moir,  having  been  greatly  annoyed  by  persons  trespassing 
upon  his  farm,  repeatedly  gave  notice  that  he  would  shoot  any  one  who  did  so,  and 
at  length  discharged  a  gun  at  a  person  who  was  trespassing,  and  wounded  him  in  the 
thigh,  which  led  to  erysipelas,  and  the  man  died.  He  had  gone  home  for  a  gun  on 
seeing  the  trespasser,  but  no  personal  contest  had  ensued.  Being  indicted  for  mur- 
der, he  was  found  guilty  and  executed.  K.  v.  Moir,  1828.  See  this  case,  as  stated 
in  R.  V.  Price,  7  C.  &  P.  178  :  32  E.  0.  L.  R.  But  if  the  owner  use  only  a  weapon 
not  likely  to  cause  death,  and  with  intent  only  to  chastise  the  trespasser,  and  death 
ensue,  this  will  be  manslaughter  only.  Foster,  291 ;  1  East,  P.  C.  288. 

*Where  a  person  is  set  to  watch  premises  in  the  night,  and  shoots  at  and  [*716] 
kills  another  who  intrudes  upon  them,  the  nature  of  the  offence  will  depend  upon  the 
reasonable  ground  which  the  party  had  to  suspect  the  intentions  of  the  trespasser. 
Any  person,  said  Garrow,  B.,  in  a  case  of  this  kind,  set  by  his  master  to  watch  a 
garden  or  yard,  is  not  at  all  justified  in  shooting  at,  or  injuring  in  any  way,  persons 
who  may  come  into  those  premises  even  in  the  night ;  and  if  he  saw  them  go  into 
his  master's  hen-roost,  he  would  still  not  be  justified  in  shooting  them.  He  ought 
first  to  see  if  he  could  not  take  measures  for  their  apprehension.  But  here  the  life 
of  the  prisoner  was  threatened ;  and  if  he  considered  his  life  in  actual  danger,  he 
was  justified  in  shooting  the  deceased  as  he  has  done ;  but  if,  not  considering  his  own 
life  in  danger,  he  rashly  shot  this  man,  who  was  only  a  trespasser,  he  will  be  guilty 
of  manslaughter.  R.  v.  Scully,  1  C.  &  P.  319  :  12  E.  C.  L.  R.(l) 

The  rules,  with  regard  to  the  defence  of  the  possession  of  a  house,  are  thus  laid 
down.  If  A.,  in  defence  of  his  house,  kill  B.,  a  trespasser,  who  endeavors  to  make 
an  entry  upon  it,  it  is  at  least  common  manslaughter,  unless  indeed  there  were  dan- 
ger of  his  life.  But  if  B.  had  entered  the  house,  and  A.  had  gently  laid  his  hands 
upon  him  to  turn  him  out,  and  then  B.  had  turned  upon  him  and  assaulted  him,  and 
A.  had  killed  him  (not  being  otherwise  able  to  avoid  the  assault,  or  retain  his  lawful 
possession),  it  would  have  been  in  self-defence.  So  if  A.  had  entered  upon  him,  and 
assaulted  him  first,  though  his  entry  were  not  with  intent  to  murder  him,  but  only  as 
a  trespasser,  to  gain  the  possession,  in  such  a  case.  A.,  being  in  his  own  house,  need 
not  fly  as  far  as  he  can,  as  in  other  cases  of  self-defence,  for  he  has  the  protection  of 
his  house  to  excuse  him  from  flying,  as  that  would  be  to  give  up  the  possession  of 
his  house  to  his  adversary.  But  in  this  case  the  homicide  is  excusable  rather  than 
justifiable.  1  East,  P.  C.  287 ;  1  Hale,  P.  C.  445 ;  R.  v.  Cook,  Cro.  Car.  537,  ante, 
'p.  708. 

In  the  following  case,  Bayley,  J.,  seems  to  have  been  of  opinion  that  a  lodger  does 
not  enjoy  the  privilege  which,  as  above  stated,  is  possessed  by  the  owner  of  a  house, 
of  standing  to  its  protection  without  retreating.  Several  persons  tried  to  break  open 
the  door  of  a  house  in  which  the  prisoner  lodged.  The  prisoner  opened  the  door, 
and  he  and  the  parties  outside  began  to  fight.  The  prisoner  was  taken  into  the 
hotise  again  by  another  person,  but  the  parties  outside  broke  open  the  door  in  order 

(])  If  one  man  deliberately  kill  another  to  prevent  a  mere  trespass  upon  property,  whether  such 
trespass  could  or  could  not  be  otherwise  prevented,  it  is  murder.  Harrison  v.  The  State,  24  Ala- 
bama, 67;  Noles  v.  The  State,  26  Ibid,  ^6^.  If  the  trespass  is  forcible,  the  owner  may  resist  the 
entry,  but  may  not  kill  the  assailant,  until  it  be  necessary  to  prevent  a  felonious  destruction  of 
property,  or  to  defend  himself  against  loss  of  life  or  great  bodily  harm.  Carroll  v.  The  State.  23 
Alabama,  28  ;  The  State  v.  McDonald,  i  Jones's  Law,  19 ;  The  People  v.  Horton,  4  Michigan,  67. 
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to  get  at  the  prisoner,  and  a  scuflBe  again  ensued,  in  which  the  deceased  was  killed 
by  the  prisoner  with  a  pair  of  iron  tongs.  There  was  a  back  door  through  which  the 
prisoner  might  have  escaped,  but  it  did  not  appear  that  he  knew  of  it,  having  only 
come  to  the  house  the  day  before.  Bayley,  J.,  said.  If  you  are  of  opinion  that  the 
prisoner  used  no  more  violence  than  was  necessary  to  defend  himself  from  the  attack 
made  upon  him,  you  will  acquit  him.  The  law  says  a  man  must  not  make  an  attack 
upon  others  unless  he  can  justify  a  full  conviction  in  his  own  mind  that,  if  he  does 
not  do  so,  his  own  life  will  be  in  more  danger.  If  the  prisoner  had  known  of  the 
back  door,  it  would  have  been  his  duty  to  go  out  backwards,  in  order  to  avoid  the 
conflict.  R.  V.  Dakin,  1  Lewin,  C.  C.  166.    Std  vide  ante,  p.  711. 

Upon  an  indictment  for  manslaughter  it  appeared,  that  the  deceased  and  his  ser- 
vant insisted  on  placing  corn  in  the  prisoner's  barn,  which  she  refused  to  allow;  they 
[*717]  exerted  force,  a  scuffle  ensued,  in  *which  the  prisoner  received  a  blow  on  the 
breast :  whereupon  she  threw  a  stone  at  the  deceased,  upon  which  he  fell  down,  and 
was  taken  up  dead.  Holroyd,  J.,  said,  "The  case  fails  on  two  points:  it  is  not 
proved  that  the  death  was  caused  by  the  blow,  and  if  it  had  been,  it  appears  that  the 
deceased  received  it  in  an  attempt  to  invade  the  prisoner's  barn  against  her  will. 
She  had  a  right  to  defend  the  barn,  and  to  employ  such  force  as  was  reasonably 
necessary  for  that  purpose,  and  she  was  not  answerable  for  any  unfortunate  accident 
that  might  happen  in  so  doing."  The  prisoner  was  acquitted.  R.  v.  Hinchcliffe,  I 
Lewin,  C.  C.  161.  So  where  the  owner  of  a  public  house  was  killed  in  a  struggle 
between  him  and  those  who  unlawfully  resisted  his  turning  them  out  of  his  house,  it 
was  held  murder.  Two  soldiers  came  at  eleven  o'clock  at  night  to  a  publican's  and 
demanded  beer,  which  he  refused,  alleging  the  unreasonableness  of  the  hour,  and 
advised  them  to  go  to  their  quarters,  whereupon  they  went  away,  uttering  impreca- 
tions. In  an  hour  and  a  half  afterwards,  when  the  door  was  opened  to  let  out  some 
company  detained  on  business,  one  of  the  soldiers  rushed  in,  the  other  remaining 
without,  and  renewed  his  demand  for  beer,  to  which  the  landlord  returned  the  same 
answer.  On  his  refusing  to  depart,  and  persisting  in  having  some  beer,  and  offering 
to  lay  hold  of  the  deceased,  the  latter  at  the  same  instant  collared  him,  and  the  one 
pushing,  the  other  pulling  towards  the  outer  door,  the  landlord  received  a  violent 
blow  on  the  head  from  some  sharp  instrument  from  the  other  soldier,  which  occa- 
sioned his  death.  Buller,  J.,  held  this  to  be  murder  in  both,  notwithstanding  the 
previous  struggle  between  the  landlord  and  one  of  them  :  for  the  landlord  did'no 
more  than  he  lawfully  might,  which  was  no  provocation  for  the  cruel  revenge  taken, 
more  especially  as  there  was  reasonable  evidence  of  the  prisoner's  having  come  a 
second  time,  with  a  deliberate  intention  to  use  personal  violence,  in  case  their  de- 
mand was  not  complied  with.  R.  v.  Willoughby,  1  East,  P.  C.  288.  See  also  R.  v. 
Archer,  ante,  p.  644. 

The  following  case  illustrates  various  points  which  may  arise  in  questions  respect- 
ing the  defence  of  property.  The  prisoners  were  indicted  for  murder  :  Meade  for 
having  shot  one  Law  with  a  pistol,  and  Belt  as  having  been  present  aiding  and  abet- 
ting him.  It  appeared  that  Meade  had  rendered  himself  obnoxious  to  the  boatmen 
at  Scarborough,  by  giving  information  to  the  excise  of  certain  smuggling  transactions 
in  which  some  of  them  had  been  engaged ;  and  the  boatmen,  in  revenge,  having  met 
with  him  on  the  beach,  ducked  him,  and  were  in  the  act  of  throwing  him  into  the 
sea,  when  he  was  rescued  by  the  police.  The  boatmen,  however,  as  he  was  going 
away,  called  to  him,  that  they  would  come  at  night  and  pull  his  house  down.  His 
house  was  about  a  mile  from  Scarborough.  In  the  middle  of  the  night  a  great  num- 
ber of  persons  came  about  his  house,  singing  songs  of  menace,  and  using  violent 
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lansruage,  indicating  that  they  had  come  with  no  friendly  or  peaceable  intention ;  and 
Meade,  under  an  apprehension,  as  he  alleged,  that  his  life  and  property  were  in 
danger,  fired  a  pistol,  by  which  Law,  one  of  the  party,  was  killed.  The  only  evi- 
dence against  Belt  was,  that  he  was  in  the  house  when  the  pistol  was  fired, 
and  a  voice  having  been  heard  to  cry  out  "  fire,"  it  was  assumed  that  it  was  his 
voice.  Per  Holroyd,  J.,  to  the  jury — A  civil  trespass  will  not  excuse  the  firing 
of  a  pistol  at  a  trespasser  in  sudden  resentment  or  anger.  If  a  person  takes  forcible 
possession  of  another  man's  close,  so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is 
more  *than  a  trespass.  So,  if  a  man  with  force  invades  and  enters  into  the  [*718] 
dwelling  of  another.  But  a  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion 
or  invasion  of  his  house.  He  ought,  if  he  has  a'reasonable  opportunity,  to  endeavor 
to  remove  him  without  having  recourse  to  the  last  extremity.  But  the  making  an 
attack  upon  a  dwelling,  and  especially  at  night,  the  law  regards  as  equivalent  to  an 
assault  on  a  man's  person  ;  for  a  man's  house  is  his  castle,  and  therefore,  in  the  eye 
of  the  law,  it  is  equivalent  to  an  assault,  but  no  words  or  singing  are  equivalent  to  an 
assault,  nor  will  they  authorize  an  assault  in  return.  If  you  are  satisfied  that  there 
was  nothing  but  the  song,  and  no  appearance  of  further  violence — if  you  believe 
that  there  was  no  reasonable  ground  for  apprehending  further  danger,  but  that  the 
pistol  was  fired  for  the  purpose  of  killing,  then  it  is  murder.  There  are  cases  where 
•  a  person  in  the  heat  of  blood  kills  another,  that  the  law  does  not  deem  it  murder, 
but  lowers  the  off'ence  to  manslaughter ;  as  where  a  party  coming  up  by  way  of 
making  an  attack,  and  without  there  being  any  previous  apprehension  of  danger,  the 
party  attacked,  instead  of  having  recourse  to  a  more  reasonable  and  less  violent  mode 
of  averting  it,  having  an  opportunity  so  to  do,  fires  on  the  impulse  of  the  moment. 
If,  in  the  present  case,  you  are  of  opinion  that  the  prisoners  were  really  attacked,  and 
that  Law  and  his  party  were  on  the  point  of  breaking  in,  or  likely  to  do  so,  and  exe- 
cute the  threats  of  the  day  before,  they  were  perhaps  justified  in  firing  as  they  did  ; 
if  you  are  of  opinion  that  the  prisoner.s  intended  to  fire  over  and  frighten,  then  the 
case  is  one  of  manslaughter,  and  not  of  self-defence.  With  regard  to  Belt,  there  is 
no  evidence,  one  way  or  the  other,  whether  there  was  or  was  not  any  other  person  in 
the  house  with  Meade,  although  there  is  no  doubt  that  he  was  there ;  you  are  not, 
however,  to  assume,  in  a  case  where  a  man's  life  is  at  stake,  that  because  a  man's 
voice  was  heard,  it  was  the  voice  of  Belt.  R.  v.  Meade,  1  Lewin,  C.  C.  184. 

Proof  in  cases  of  felo  de  .se.]  It  is  only  necessary  in  this  place  to  notice  the  law 
with  respect  to  self-murder,  so  far  as  it  affects  third  persons.  If  one  person  persuade 
another  to  kill  himself,  and  the  latter  do  so,  the  party  persuading  is  guilty  of  murder; 
and  if  he  persuade  him  to  take  poison,  which  he  does  in  the  absence  of  the  per- 
suader, yet  the  latter  is  liable  as  a  principal  in  the  murder. (1)  1  Hale,  P.  C.  431; 
4  Rep.  18,  b.  The  prisoner  was  indicted  for  the  murder  of  a  woman  by  drowning 
her.  It  appeared  that  they  had  cohabited  for  several  months  previous  to  the  woman's 
death,  who  was  with  child  by  the  prisoner.  Being  in  a  state  of  extreme  distress,  and 
unable  to  pay  for  their  lodgings,  they  quitted  them  on  the  evening  of  the  day  in 
which  the  deceased  was  drowned,  and  had  no  place  of  shelter.  They  passed  the  even- 
ing together  at  the  theatre,  and  afterwards  went  to  Westminster  Bridge  to  drown 
themselves  in  the  Thames.  They  got  into  a  boat,  and  afterwards  went  into  another 
boat,  the  water  where  the  first  boat  was  moored  not  being  of  sufficient  depth  to  drown 
them.     They  talked  together  for  some  time  in  the  boat  into  which  they  had  got,  the 

(1)  The  Commonwealth  v.  Brown,  13  Mass.  356,  S.  C.  3  Wheeler's  C.  C.  226. 
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prisoner  standing  with  his  foot  on  the  edge  of  the  boat,  and  the  woman  leaning  upon 
him.  The  prisoner  then  found  himself  in  the  water,  but  whether  by  actually  throw- 
ing himself  in,  or  by  accident,  did  not  appear.  He  struggled  and  got  back  into  the 
[*719]  boat  again,  and  then  found  that  the  woman  was  gone.  *He  endeavored  to 
save  her,  but  could  not  get  to  her,  and  she  was  drowned.  In  his  statement  before 
the  magistrate  he  said,  he  intended  to  drown  himself,  but  dissuaded  the  woman  from 
following  his  example.  The  judge  told  the  jury,  that  if  they  believed  the  prisoner 
only  intended  to  drown  himself,  and  not  that  the  woman  should  die  with  him, 
they  should  acquit  the  prisoner;  but  if  they  both  went  to  the  water  for  the  purpose 
of  drowning  themselves,  each  encouraging  the  other  in  the  commission  of  a  felonious 
act,  the  survivor  was  guilty  of  murder.  He  also  told  the  jury,  that  though  the  in- 
dictment charged  the  prisoner  with  throwing  the  deceased  into  the  water,  yet  if  he 
were  present  at  the  time  she  threw  herself  in,  and  consented  to  her  doing  it,  the 
act  of  throwing  was  to  be  considered  as  the  act  of  both,  and  so  the  case  was  reached 
by  the  indictment.  The  jury  stated  their  opinion  to  be,  that  both  the  prisoner  and 
the  deceased  went  to  the  water  for  the  purpose  of  drowning  themselves,  and  the  pris- 
oner was  convicted.  On  a  reference  to  the  judges,  they  were  clear,  that  if  the  de- 
ceased threw  herself  into  the  water  by  the  encouragement  of  the  prisoner,  and 
because  she  thought  he  had  set  her  the  example  in  pursuance  of  the  preT^ious  agree- 
ment, he  was  principal  in  the  second  degree,  and  guilty  of  murder;  but  as  it  was 
doubtful  whether  the  deceased  did  not  fall  in  by  accident,  it  was  not  murder  in 
either,  and  the  prisoner  was  recommended  for  a  pardon.  R.  v.  Dyson,  Russ.  &  Ry. 
523.  The  prisoner  was  charged  with  murder  by  giving  and  administering  laudanum 
to  one  Emma  Crips,  which  she  swallowed,  and  by  reason  thereof  died!  It  appeared 
from  the  prisoner's  statement,  and  from  the  other  evidence  in  the  case,  that  he  and 
the  deceased,  who  had  been  living  together  as  man  and  wife,  being  in  great  distress, 
agreed  to  poison  themselves,  and  that  they  both  took  laudanum.  The  woman  was 
found  dead  next  morning,  the  prisoner  having  previously  gone  out.  Patteson,  J., 
held,  on  the  authority  of  R.  v.  Dyson,  supra,  and  of  an  older  case  which  he  cited, 
that  if  two  persons  mutually  agree  to  commit  suicide  together,  and  the  means  em- 
ployed to  produce  death  only  take  effect  on  one,  the  survivor  will,  in  point  of  law,  be 
guilty  of  the  murder  of  the  one  who  died.  The  prisoner  was  convicted.  R.  v.  Alison, 
8  C.  &  P.  418. 

If  a  woman  takes  poison  with  intent  to  procure  a  miscarriage,  and  dies  of  it,  she 
is  guilty  of  self-murder,  and  a  person  who  furnishes  her  with  poison  for  that  purpose 
will,  if  absent  when  she  took  it,  be  an  accessory  before  the  fact  only,  and  as  he  could 
not  have  been  tried  as  such  before  7  Geo.  4,  c.  04,  s.  9,  he  is  not  triable  for  a  sub- 
stantive felony  under  that  act.  An  accessory  before  the  fact  to  self-murder  was  not 
triable  at  common  law,  because  the  principal  could  not  be  tried,  nor  is  he  now  triable 
under  7  Geo.  4,  c.  64,  s.  9,  for  that  section  does  not  make  accessories  triable  except 
in  cases  in  which  they  might  have  been  tried  before.  R.  v.  Russell,  1  Moo.  0.  C. 
356 ;  R.  V.  S.  P.  Leddington,  9  Carr.  &  P.  79 :  38  E.  C.  L.  R. 

Accessories.]  Where  a  person  is  charged  as  an  accessory  after  the  fact,  to  a  mur- 
der, the  question  for  a  jury  is,  whether  such  person,  knowing  the  offence  had  been 
committed,  was  either  assisting  the  murderer  to  conceal  the  death,  or  in  any  way 
enabling  him  to  evade  the  pursuit  of  justice.  E.  v.  Greenacre,  8  C.  &  P.  35  :  34  E. 
C.  L.  R.  See  E.  v.  Tyler,  8  C.  &  P.  616,  and  R  v.  Manning,  2  C.  &  K.  903  :  61 
E.  C.  L.  R.     See  generally  as  to  accessories,  ante,  p.  168. 
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*MUEDEE— ATTEMPTS  TO  COMMIT. 

Injuries,  to  person  with  intent  to  murder.']  By  the  24  &  25  Vict.  c.  100,  s.  11, 
"Whosoever  shall  administer  to  or  cause  to  be  administered  to  or  to  be  taken  by  any 
person  any  poison  or  other  destructive  thing,  or  shall  by  any  means  whatsoever 
wound  or  cause  any  grievous  bodily  harm  to  any  person  with  intent  in  any  of  the 
cases  aforesaid  to  commit  murder,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

Blowing  up  Imilding  with  intent  to  murder.]     See  supra,  p.  532. 

Setting  fire  to  or  casting  away  a  ship  with  intent  to  murder.]  By  s.  13,  "  Who- 
soever shall  set  fire  to  any  ship  or  vessel  or  any  part  thereof,  or  any  part  of  the  tackle, 
apparel,  or  furniture  thereof,  or  any  goods  or  chattels  being  therein,  or  shall  cast  away 
or  destroy  any  ship  or  vessel,  with  intent  in  any  of  such  cases  to  commit  murder, 
shall  be  guilty  of  felony."     The  same  punishment  as  in  s.  11. 

Attempt  to  poison,  shoot,  &c.,  with  intent  to  murder.]  By  s.  14,  "Whosoever 
shall  attempt  to  administer  to  or  shall  attempt  to  cause  to  be  administered  to  or  to  be 
taken  by  any  person  any  poison  or  other  destructive  thing,  or  shall  shoot  at  any  per- 
son, or  shall,  by  drawing  a  trigger  or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  or  strangle 
any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  commit  murder,  shall,  whether 
any  bodily  injury  be  eifected  or  not,  be  guilty  of  felony."  The  same  punishment  as 
in  s.  11. 

By  any  other  means  attempting  to  commit  murder.]  By  s.  15,  "  Whosoever 
shall,  by  any  means  other  than  those  specified  in  any  of  the  preceding  sections  of  this 
act,  attempt  to  commit  murder,  shall  be  guilty  of  felony."  The  same  punishment  as 
in  s.  11. 

What  are  loaded  arms.]     See  s.  19,  supra,  p.  274. 

Proof  of  intent  to  murder.]     In  order  to  bring  the  case  within  the  above  sections  / 
it  must  be  proved  that  the  prisoner  intended  by  the  act  charged  to  cause  the  death ' 
of  the  suiFering  party.     This  will  appear  either  from  the  nature  of  the  act  itself,  or  ' 
from  the  expressions  and  conduct  used  by  the  prisoner.  E.  v.  Cruse,  8  C.  &  P.  541 : 
34  E.  C.  L.  R. ;  R.  v.  Jones,  9  C.  &  P.  258 :  38  E.  C.  L.  R.  ' 

It  will  be  an  offence  within  these  sections  if  the  party  shoot  at  A.  with  intent  to 
murder  B.   R.  v.  Holt,  7  C.  &  P.  518 :  32  E.  C.  L.  R. 

Form  of  indictment]  A  prisoner  was  indicted  under  the  7  Wm.  *4  &  1  [*721] 
Vict.  c.  85,  s.  2,  for  inflicting  an  injury  dangerous  to  life  with  intent  to  commit  mur- 
der. The  indictment  stated  that  the  prisoner  feloniously,  and  of  his  malice  afore- 
thought, did  assault  C.  H.  and  did  cause  unto  C.  H.  "a  certain  bodily  injury  danger- 
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ous  to  the  life  of  her  the  said  C.  H.,  by  then  and  there  feloniously  with  his  hands 
and  fists,  beating  and  striking  the  said  C.  H.  in  and  upon  the  head  and  back  of  her 
the  said  C.  H.,  and  then  and  there  with  the  left  foot  of  him  the  said  T.  C,  feloni- 
ously kicking  the  said  C.  H.  in  and  upon  the  back  of  her  the  said  C.  H.,  and  then 
and  there  with  his  hands  feloniously  seizing  and  lifting  the  said  C.  H.,  and  then  and 
there  feloniously  striking  the  head  of  the  said  C.  H.  against  a  certain  wooden  beam 
of  a  certain  ceiling  there,  and  then  and  there  feloniously  with  his  arms  and  hands 
lifting  up  the  said  C.  H.,  and  with  great  force  and  violence  casting  down,  flinging, 
and  throwing  the  said  C.  H.  upon  and  against  a  certain  brick  floor  there,  with  intent, 
in  so  doing,  her,  the  said  C.  H.  then  and  there,  and  thereby  feloniously,  wilfully, 
and  of  his  malice  aforethought,  to  kill  and  murder."  On  demurrer  to  the  indict- 
ment, on  the  ground  that  it  did  not  state  what  bodily  injury  had  been  inflicted,  the 
judges  held  that  the  description  of  the  means  used  in  the  indictment  necessarily  in- 
volved the  nature  and  situation  of  the  bodily  injury,  and  that  the  indictment  was 
therefore  good,  even  assuming  that  it  was  necessary  to  state  the  nature  and  situation 
of  the  injury.  R.  v.  Cruse,  8  0.  &  P.  541 :  34  E.  C.  L.  R. ;  S.  C.  2  Moo.  G.  C.  53. 
In  Arch.  Cr.  PI.,  15th  ed:,  p.  560,  a  form  of  indictment  is  given  in  which  neither 
the  nature  or  situation  of  the  wound,  nor  the  means  of  death  are  stated.  That 
the  means  used  need  not  be  stated  has  been  decided:  R.  v.  Briggs,  1  Moo.  C.  C. 
318  J  nor  is  it  customary  in  indictments  for  wounding  with  intent  to  maim,  disfigure, 
&c.,  to  state  the  nature  or  situation  of  the  wound. 


[*722]  *OPPENCES  CONNECTED  WITH  NAVAL,  MILITARY,  AND  OTHER 

STOKES. 

By  the  9  &  10  Wm.  3,  c.  41,  s.  1,  it  is  made  an  ofl^ence,  punishable  by  a  fine  of 
200^.,  for  any  unauthorized  person,  "  to  make  any  stores  of  war  or  naval  stores  what- 
soever, with  the  marks  usually  used  to  and  marked  upon  his  majesty's  said  warlike 
and  naval  or  ordnance  stores ;  that  is  to  say,  any  cordage  of  three  inches  and  upwards 
wrought  with  a  white  thread  laid  the  contrary  way,  or  any  smaller  cordage,  to  wit, 
from  three  inches  downwards,  with  a  twine  in  lieu  of  a  white  thread  laid  the  contrary 
way  as  aforesaid,  or  any  canvas  wrought  or  unwrought  with  a  blue  streak  in  the 
middle,  or  any  other  stores  with  the  broad  arrow  by  stamp,  band,  or  otherwise." 
Power  to  mitigate  this  penalty  is  given  by  the  9  Geo.  1,  c.  8.  By  s.  2,  it  is  pro- 
vided, "that  such  person  or  persons,  in  whose  custody,  possession,  or  keeping,  such 
goods  or  stores  marked  as  aforesaid  shall  be  found,  not  being  employed  as  aforesaid, 
and  such  person  or  persons  who  shall  conceal  such  goods  or  stores  marked  as  aforesaid 
being  indicted  and  convicted  of  such  concealment,  or  of  having  such  goods  found  in  his 
custody,  possession,  or  keeping,  shall  forfeit  such  goods,  and  the  sum  of  200/.,  together 
with  the  costs  of  prosecution,  one  moiety  to  his  majesty,  and  the  other  moiety  to  the  in- 
former, to  be  recovered  as  aforesaid,  and  shall  also  suff'er  imprisonment  until  paymentand 
performance  of  the  said  forfeiture,  unless  such  person  shall,  upon  his  trial,  produce  a  cer- 
tificate under  the  hand  of  three  or  more  of  his  majesty's  principal  ofiicers  or  commis- 
sioners of  the  navy,  ordnance,  or  victuallers,  expressing  the  numbers,  quantities,  or 
weights  of  such  goods,  as  he  or  she  shall  then  be  indicted  for,  and  the  occasion  and 
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reason  of  such  goods  coming  to  his  or  her  hands  or  possession."  By  s.  4,  "The  said 
principal  ofiScers  or  commissioners  of  the  navy,  ordnance,  or  victualling-office  for  the 
time  being,  may  sell  and  dispose  of  any  of  the  stores  aforesaid,  so  marked  as  aforesaid, 
as  they  did  or  might  have  done  before  the  making  of  this  act;  and  that  such  person 
or  persons  as  heretofore  have,  or  shall  hereafter  buy  any  such  stores,  or  other  stores 
so  marked  as  aforesaid,  of  the  said  principal  or  commanders,  or  by  their  order,  may 
keep  and  enjoy  the  same  without  incurring  the  penalty  of  this  act,  or  any  law  to  the  con- 
trary whatsoever,  upon  producing  a  certificate  or  certificates  under  the  hand  and  seal  of 
three  or  more  of  the  said  principal  officers  or  commissioners  of  the  navy,  ordnance,  or 
victualling-office,  that  they  bought  such  goods  from  them  the  said  principal  officers  or 
commissioners,  or  from  such  person  or  persons  as  did  buy  the  said  stores  from  the 
said  principal  officers  or  commissioners,  at  any  time  before  such  stores  were  found  in 
their  custody;  in  which  certificate  or  certificates  the  quantities  of  such  stores  shall  be 
expressed,  and  the  time  when  and  where  bought  of  the  said  commissioners,  who,  or 
any  three  or  more  of  them,  for  the  time  being,  are  hereby  empowered  and  directed, 
from  time  to  time,  to  give  to  such  person  or  persons,  who  *shall  desire  the  [*723] 
same,  and  have  bought,  and  shall  hereafter  buy  any  of  the  aforesaid  stores,  within 
thirty  days  after  the  sale  and  the  delivery  of  the  said  stores  so  sold,  or  to  be  sold  as 
aforesaid."  By  the  17  Geo.  2,  c.  40,  s.  10,  after  reciting  that  doubts  had  arisen  as 
to  the  trial  of  offences  against  the  above  acts,  it  is  enacted,  "that  it  shall  and  may  be 
lawful  to  and  for  any  judge,  justice,  or  justices  at  the  assizes,  or  justices  of  the  peace 
at  the  general  quarter  sessions  to  be  holden  for  any  county,  city,  borough,  or  town 
corporate,  to  hear,  try,  and  determine,  by  indictment  or  otherwise,  all  or  any  of  the 
crimes  or  offences  mentioned  in  the  said  recited  acts;  and  that  the  said  judges,  jus- 
tice, or  justices  of  assize,  or  justices  of  the  peace,  as  aforesaid,  before  whom  such 
offender  or  offenders  shall  be  indicted  or  tried  and  convicted  of  all  or  any  of  the 
crimes  or  offences  in  the  said  recited  acts  mentioned,  may  impost  any  fine  not  exceed- 
ing the  sum  of  200/.  on  such  offender  or  offenders ;  one  moiety  to  be  paid  to  his 
majesty,  and  the  other  moiety  to  the  informer;  and  may  mitigate  the  said  penalty  and 
forfeitures  inflicted  by  the' said  recited  acts,  or  either  of  them;  and  to  commit  the 
offender  or  offenders  so  convicted  and  fined  to  the  common  gaol  of  the  county  or 
place  where  the  offence  shall  be  committed,  there  to  remain,  without  bail  or  main- 
prize,  until  payment  be  made  of  the  penalty  and  forfeitures  imposed  by  this  or  the 
said  former  acts,  or  mitigated  as  aforesaid ;  or,  in  lieu  thereof,  to  punish  such  offender 
or  offenders  in  the  premises  corporeally,  by  causing  him,  her,  or  them  to  be  publicly 
whipped,  and  committed  to  some  house  of  correction  or  public  workhouse,  there  to  be 
kept  to  hard  labor  for  the  space  of  three  months,  or  less  time,  as  to  such  judge, 
justice,  or  justices  of  assize,  or  justices  of  peace,  shall  in  his  or  their  discretion  seem 
meet;  anything  in  the  said  recited  acts  or  in  any  other  act  to  the  contrary  notwith- 
standing." 

By  the  39  &  40  Geo.  3,  c.  89,  s.  I,  "  Every  person  or  persons  (such  person  or  per- 
sons not  being  a  contractor  or  contractors,  or  employed  as  in  the  9  &  10  Wm.  b,  c. 
41,  is  mentioned)  who  shall  willingly  or  knowingly  sell  or  deliver,  or  cause  or  procure 
to  be  sold  or  delivered,  to  any  person  or  persons  whatsoever,  or  shall  willingly  or 
knowingly  receive  or  have  in  his,  her,  or  their  custody,  possession,  or  keeping,  any 
stores  of  war,  naval  ordnance,  or  victualling  stores,  or  any  goods  whatsoever,  marked 
as  in  the  said  recited  acts  (the  9  &  10  Wm.  3;  9  Geo.  1,  c.  8;  and  17  Geo.  2,  c.  40, 
8.  10)  are  expressed,  or  any  canvas,  marked  either  with  a  blue  streak  or  in  the  mid- 
dle, or  with  a  blue  streak  in  a  serpentine  form,  or  any  bewper,  otherwise  called  bunt- 
ing, wrought  with  one  or  more  streaks  of  raised  tape  (the  said  stores  of  war,  or  naval 
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ordnance,  or  victualling  stores,  or  goods  above  mentioned,  or  any  of  them,  being  in  a 
raw  or  uncovered  state,  or  being  new,  or  not  more  than  one-third  worn),  and  such 
person  or  persons  shall  conceal  such  stores  or  goods,  or  any  of  them,  marked  as  afore- 
said, shall  be  deemed  receivers  of  stolen  goods,  knowing  them  to  have  been  stolen, 
and  shall,  on  being  convicted  thereof  in  due  form  of  law,  be  transported  beyond  the 
seas  for  the  term  of  fourteen  years,  in  like  manner  as  other  receivers  of  stolen  goods 
are  directed  to  be  transported  by  the  laws  and  statutes  of  the  realm,  unless  such 
person  or  persons  shall,  upon  his,  her,  or  their  trial,  produce  a  certificate  under  the 
hands  of  three  or  more  of  his  majesty's  principal  officers  or  commissioners  of  the 
navy,  ordnance,  or  victualling,  expressing  the  numbers,  quantities,  or  weights  of 
such  stores  or  goods  as  he,  she,  or  they  shall  then  be  indicted  for,  and  the  occasion 
[*724]  and  reason  of  such  *stores  or  goods  coming  to  his,  her,  or  their  hands  or  pos- 
session." By  s.  2,  "Such  person  or  persons  (not  being  a  contractor  or  contractors 
or  employed  as  aforesaid)  in  whose  custody,  possession,  or  keeping,  any  of  the  said 
stores  called  canvas,  marked  with  a  blue  streak  in  a  serpentine  form,  or  bewper,  other- 
wise called  bunting,  wrought  as  above  mentioned,  shall  be  found  (such  canvas  or 
bewper,  otherwise  called  bunting,  not  being  charged  to  be  new,  or  not  more  than  one- 
third  worn),  and  all  and  every  person  or  persons  who  shall  be  convicted  of  any  offence 
contrary  to  so  much  of  the  9  &  10  Wm.  3,  c.  41,  as  relates  to  the  making  or  having 
in  possession,  or  concealing  any  of  his  majesty's  warlike  or  naval,  or  ordnance  stores, 
marked  as  therein  specified,  shall,  besides  forfeiting  such  stores,  and  the  sum  of  200/., 
together  with  costs  of  suit  as  therein  mentioned,  be  corporeally  punished  by  pillory, 
whipping,  and  imprisonment,  or  by  any  or  either  of  the  said  ways  and  means,  in  such 
manner  and  for  such  space  of  time  as  to  the  judge  or  justices  before  whom  such 
offender  or  offenders  shall  be  convicted,  shall  seem  meet,  anything  in  the  last-men- 
tioned act  or  in  the  9  Geo.  1,  c.  8,  or  the  17  Geo.  2,  c.  40,  to  the  contrary  thereof  in 
anywise  notwithstapding  :  provided  always,  that  it  shall  and  may  be  lawful  to  and  for 
such  judge  or  justices  to  mitigate  the  said  penalty  of  200?.,  as  he  or  they  shall  see 
cause."  By  s.  3,  "  Nothing  in  this  act  or  in  the  9  &  10  Wm.  3,  c.  41,  shall  extend, 
or  be  deemed,  taken,  or  construed  to  extend  to  exempt  from  the  operation  of  this  act, 
or  of  the  said  recited  act  respectively,  any  person  or  persons,  being  a  contractor  or  con- 
tractors, or  employed  as  in  the  said  last-mentioned  act  is  mentioned,  except  only  so  far 
as  concerns  stores  or  goods  marked  as  aforesaid  which  shall  be  bond  fide,  provided, 
made  up,  or  manufactured  by  such  person  or  persons,  or  by  their  order,  and  which 
shall  not  have  been  before  delivered  in  to  his  majesty's  stores,  unless,  having  been 
so  delivered,  they  shall  have  been  sold  or  returned  to  such  person  or  persons  by  the 
commissioners  of  his  majesty's  navy,  ordnance,  or  victualling  respectively.''  By  s,  4, 
"  If  any  person  or  persons  shall,  from  and  after  the  passage  of  this  act,  wilfully  and 
fraudulently  destroy,  beat  out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wholly 
or  in  part,  any  of  the  marks  in  the  9  &  10  Wm.  3,  c.  41,  or  in  this  act  mentioned, 
or  any  other  mark  whatsoever  denoting  the  property  of  his  majesty,  his  heirs  or  suc- 
cessors, in  or  to  any  warlike,  naval,  ordnance,  or  victualling  stores,  or  cause,  procure, 
employ,  or  direct  any  other  person  or  persons  so  to  do,  for  the  purpose  of  concealing 
his  majesty's  property  in  such  stores,  such  person  or  persons  shall  be  deemed  guilty  of 
felony,  and  shall,  on  being  convicted  thereof,  be  transported  to  parts  beyond  the  seas 
for  the  term  of  fourteen  years,  in  like  manner  as  other  felons  are  directed  to  be  trans- 
ported by  the  laws  and  statutes  of  the  realm."  By  s.  5,  "  If  any  person  or  persons,  who 
shall  hereafter  be  convicted  of  any  offence  contrary  to  this  act,  for  which  he  shall  not 
have  been  transported  beyond  the  seas,  or  contrary  to  the  9  &  10  Wm.  3,  e.  41,  shall 
be  guilty  of  a  second  offence  either  contrary  to  that  act  or  to  this  present  act,  which 
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would  not  otherwise,  as  the  first  oflFenoe,  subject  him,  her,  or  them  to  transportatiou, 
and  shall  be  thereof  legally  convicted,  such  person  or  persons  shall,  by  judgment  of  the 
court  wherein  he,  she,  or  they  shall  be  so  convicted,  be  transported  to  parts  beyond 
the  seas  for  the  term  of  fourteen  years,  in  like  manner  as  other  offenders  may  be 
transported  by  the  laws  and  statutes  of  this^  realm  now  in  force.  By  *s.  7  it  [*725] 
is  provided  that  the  court  may  mitigate  the  punishment  of  transportation  for  any  of 
the  offences  mentioned  in  the  act,  "by  causing  the  offender  or  offenders  to  be  set  on 
the  pillory,  publicly  whipped,  fined,  or  imprisoned,  or  by  all  or  any  one  or  more  of 
the  said  ways  and  means,  as  such  court  in  its  discretion  shall  think  fit;  one  moiety  of 
which  fine  (if  any  imposed)  shall  be  to  his  majesty,  his  heirs  and  successors,  and  the 
other  moiety  thereof  to  the  informer,  and  also  to  order  such  offender  or  offenders  to 
be  imprisoned  until  such  fine  be  paid."  By  s.  11,  any  commissioner  of  the  navy,  or 
any  justice  of  the  peace,  may  grant  warrants  for  searching  houses,  &c.,  where  oath  is 
made  that  there  is  rea.son  to  suspect  stores  belonging  to  his  majesty  are  concealed ; 
and  if  any  stores  or  goods,  marked  as  hereinbefore,  or  in  the  9  &  10  Wm.  3,  c.  41, 
mentioned,  shall  be  found,  the  offender  shall  be  dealt  with  according  to  law,  "and 
that  in  case,  upon  any  such  search,  or  upon  any  seizure  whatsoever  of  stores  or  goods 
marked  as  aforesaid,  any  naval,  ordnance,  or  victualling  stores,  not  so  marked  as 
aforesaid,  shall  be  found,  which  may  reasonably  be  suspected  to  belong  to  his  ma- 
jesty, the  party  or  parties  in  whose  possession  or  keeping  the  same  shall  be  found, 
shall  be  required  to  give  to  the  commissioner  or  justice  of  the  peace  respectively, 
before  whom  the  said  stores  or  goods  shall  and  may  be  brought,  an  account  to  the 
satisfaction  of  such  commissioner  or  justice  that  the  same  were  not  embezzled  or 
stolen  from  any  of  his  majesty's  ships  or  vessels,  yards,  store-houses,  or  other  places, 
or  that,  if  the  same  were  embezzled  or  stolen,  the  same  had  come  to  the  possession 
of  the  said  party  or  parties  honestly,  and  without  any  knowledge  or  suspicion  that 
the  same  had  been  embezzled  or  stolen;  on  failure  whereof,  by  a  reasonable  time  to 
be  set  by  such  commissioner  or  justice  of  the  peace,  the  said  stores  or  goods  shall 
thereupon  become  forfeited,  and  such  party  or  parties  shall  be  deemed  and  adjudged 
guilty  of  a  crime  and  a  misdemeanor."  By  s.  12,  persons  deputed  by  the  commis- 
sioners of  the  navy,  ordnance,  or  victualling,  may  detain  any  craft  in  which  may 
be  suspected  to  be  contained  any  naval,  ordnance,  or  victualling  stores,  and  the 
parties  shall  be  dealt  with  according  to  law  with  respect  to  marked  stores,  "and  in 
respect  to  any  of  such  stores  and  things  which  shall  not  be  so  marked,  but  which  shall 
nevertheless  be  reasonably  suspected  to  be  the  property  of  his  majesty,  the  said  person 
or  persons  on  whom  the  same  shall  be  found  shall  be  required  to  give  an  account,  to 
the  satisfaction  of  such  commissioner  or  justice,  that  the  same  were  not  embezzled  or 
stolen,  as  aforesaid,  or  that  if  they  were  embezzled  or  stolen,  the  same  had  come  to 
his  or  their  possession  honestly,  and  without  any  knowledge  or  suspicion  that  the 
same  had  been  embezzled  or  stolen;  on  failure  whereof,  by  a  reasonable  time  to  be 
set  as  aforesaid,  the  said  last-mentioned  stores  or  things  shall  thereupon  become  for- 
feited, and  the  said  person  or  persons  so  apprehended  shall  be  deemed  and  adjudged 
guilty  of  a  misdemeanor."  By  s.  16,  persons  guilty  of  any  of  the  misdemeanors 
aforesaid  shall,  for  the  first  offence,  forfeit  40s. ;  for  the  second,  bl. ;  for  the  third 
101. ;  which  fines  may  be  levied  by  distress,  to  be  applied,  one-half  to  the  informer, 
and  one-half  to  the  treasurer  of  the  navy  or  ordnance  for  the  time  being;  and  if 
suflScient  distress  cannot  be  found,  the  offender  (who  is  to  be  kept  in  custody)  may 
be  committed  to  prison  for  three  months,  or  until  payment.  By  s.  18,  any  commis- 
sioner of  the  navy,  ordnance,  or  victualling,  or  justice  of  the  peace,  may  determine 
any  complaint  for  unlawfully  selling  or  receiving,  or  having  in  possession,  stores  not 
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exceeding  the  value  of  *20s.,  and  may  fine  the  offender  ^0l.,  to  be  levied  as"  in 
the  last  section.  By  s.  24,  it  is  provided,  that  nothing  in  this  act  contained  shall 
prevent  parties  accused  of  selling,  or  having  in  their  possession,  or  receiving  stores, 
from  being  prosecuted  as  receivers  of  stolen  goods  under  this  act,  or  under  the  9  & 
]0  Wm.  3,  c.  41,  or  the  9  Geo.  1,  c.  8,  or  the  17  Geo.  2,  c  40,  so  as  the  offender  be 
not  twice  punished  for  the  same  offence.  By  s.  25,  the  commissioners  of  the  navy, 
ordnance,  or  victualling,  for  the  time  being,  may  sell  and  dispose  of  any  of  the  stores 
marked  as  aforesaid,  and  the  buyers  may  keep  them,  without  incurring  any  penalty, 
on  producing  a  certificate  or  certificates,  under  the  hand  and  seal  of  three  or  more  of 
the  said  commissioners,  that  they  bought  such  goods  or  gtores  from  them  at  any  time 
before  they  sold  or  delivered  the  same,  or  before  the  same  were  found  in  their  cus- 
tody, or  a  certificate  from  such  person  or  persons  as  shall  appear  to  have  bought  the 
said  stores  from  them  the  said  commissioners,  that  the  stores  so  sold  or  delivered  by 
them,  or  so  found  in  their  custody,  were  the  stores,  or  part  of  the  stores,  so  bought 
of  the  commissioners  as  aforesaid,  in  which  certificate  or  certificates  the  quantities  of 
such  stores  shall  be  expressed,  and  the  time  when  and  where  bought  of  the  said  com- 
missioners, who,  or  any  three  or  more  of  them  for  the  time  being,  and  also  of  person 
or  persons  after  selling  the  same,  are  empowered  and  directed  from  time  to  time  to 
give  such  certificate  to  such  person  or  persons  as  shall  desire  the  same,  and  have 
bought,  or  shall  hereafter  buy  any  of  the  aforesaid  stores,  within  thirty  days  after  the 
sale  and  delivery  thereof.  By  s.  26,  a  penalty  of  '200^.,  and  corporeal  punishment,  as 
in  s.  21,  is  imposed  on  persons  giving  false  certificates. 

By  the  54  Geo.  3,  c.  60,  it  is  enacted  that  all  the  provisions  relating  to  cordage, 
wrought  either  with  a  white  thread  laid  the  contrary  way,  or  with  a  twine  laid  to  the 
contrary  way,  contained  in  the  9  &  10  Wm.  3,  c.  41,  and  the  39  &  40  Geo.  3,  c.  89, 
shall  extend  to  "  cordage  wrought  with  one  or  more  worsted  threads." 

By  the  55  Geo.  3,  c.  127,  s.  2,  all  the  provisions  contained  in  the  9  &  10  Wm.  3, 
c.  41,  the  9  Geo.  1,  c.  8,  the  17  Geo.  2,  c.  40,  and  the  39  &  40  Geo.  3,  c.  89,  which 
relate  to  naval,  ordnance,  and  victualling  stores,  "  shall  extend,  and  be  construed  to 
extend,  to  all  public  stores  whatsoever  under  the  care,  superintendence,  or  control  of 
any  ofiioer  or  person  in  the  service  of  his  majesty,  his  heirs,  or  successors,  or  employed 
in  any  public  department  or  otfice,  either  marked  with  the  marks  or  any  of  them  in 
the  said  recited  acts,  or  any  of  them  specified,  or  with  the  broad  arrow  and  the  let- 
ters B.  0.,  or  with  the  crown  and  the  broad  arrow,  or  with  his  majesty's  arms,  or 
with  the  letters  G.  H.,  to  denote  the  property  of  his  majesty,  his  heirs  or  successors 
therein,  and  to  all  and  every  person  and  persons  not  authorized  by  the  proper  officer 
or  officers,  person  or  persons,  in  his  majesty's  service  iu  that  behalf  so  to  do,  usinc 
any  such  marks,  or  making  any  goods  marked  with  such  marks,  or  any  of  them,  and 
to  all  and  every  person  and  persons  in  whose  custody,  possession,  or  keeping  any  such 
public  stores  so  marked  as  aforesaid  shall  be  found,  or  who  shall  willingly  or  know- 
ingly receive  or  have  in  his,  her,  or  their  custody,  possession,  or  keeping,  or  who 
shall  conceal  any  such  public  stores  so  marked  as  aforesaid,  unless  such  person  or 
persons  shall,  upon  his,  her,  or  their  trial,  produce  a  certificate  or  certificates,  under 
the  hand  or  hands  of  the  proper  officer  or  officers,  person  or  persons  in  his  majesty's 
[*727]  service  authorized  to  grant  the  *same  of  such  and  the  like  nature  as  the  cer- 
tificate in  the  9  &  10  Wm.  3,  c.  41,  and  39  &  40  Geo.  3,  c.  89,  mentioned,  and  to 
all  and  every  person  and  persons  who  shall  wilfully  and  fraudulently  destroy,  beat 
out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wholly  or  in  part,  any  of  the  said 
marks,  or  cause,  procure,  employ,  or  direct  any  other  person  or  persons  so  to  do,  for 
the  purpose  of  concealing  the  property  of  his  majesty,  his  heirs,  or  successors  therein 
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as  fully  and  effectually  to  all  intents  and  purposes  as  if  all  the  same  pains,  penalties, 
&c.,  in  the  said  several  acts  contained,  so  far  as  the  same  severally  relate  to  his  majesty's 
naval,  ordnance,  and  victualling  stores,  and  the  punishment  of  persons  offending  as 
therein  mentioned,  were  herein  and  hereby  severally  repeated  and  re-enacted  in  re- 
spect of  all  other  public  stores  whatsoever." 

By  the  4  Geo.  4,  c.  53,  "  Every  person  who  shall  be  lawfully  convicted  of  stealing 
or  embezzling  his  majesty's  ammunition,  sails,  cordage,  or  naval  or  military  stores, 
or  of  procuring,  counselling,  aiding,  or  abetting  any  such  offender,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labor  in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
seven  years." 

What  amounts  to  a  guilti/ possession.']  There  is  an  anonymous  case  by  Mr.  Jus- 
tice Foster,  which  was  decided  on  the  second  section  of  the  9  &  10  Wm.  3,  c.  41,  in 
which  a  widow  woman  was  indicted  under  that  section  for  having  in  her  possession 
several  pieces  of  canvas  marked  in  the  manner  described  in  the  act.  The  defendant 
did  not  attempt  to  show  that  she  was  within  the  exception  of  the  act,  as  being  a  per- 
son employed  to  make'"canvas  for  the  use  of  the  navy;  nor  did  she  offer  to  produce 
any  certificate  from  any  officer  of  the  crown  touching  the  occasion  and  reason  of  such 
canvas  coming  into  her  possession  ;  but  her  defence  was  that  it  was  bought  at  a  pub- 
lic auction,  and  that  such  sales  frequently  took  place,  where  similar  articles  were  sold 
in  large  and  small  lots;  and  that  the  canvas  in  question  had  been  made  up  for  table 
linen  and  sheeting,  and  had  been  in  common  use  in  the  defendant's  family  for  a 
considerable  time  before  her  husband's  death,  and  upon  his  death  came  to  the  de- 
fendant, and  had  been  used  in  the  same  public  manner  by  her  to  the  time  of  the 
prosecution.  This  sort  of  evidence  was  strongly  opposed  by  the  counsel  for  the 
crown,  who  insisted  that,  as  the  act  allows  but  of  one  excuse,  the  defendant,  unless 
she  could  avail  herself  of  that,  could  not  resort  to  any  other.  But  Mr.  Justice  Fos- 
ter was  of  opinion,  that  though  the  clause  of  the  statute  which  directs  the  sale  of 
these  things  hath  not  pointed  out  any  other  way  for  indemnifjing  the  buyer  than  the 
certificate ;  and  though  the  second  section  seems  to  exclude  any  other  excuse  for 
those  in  whose  custody  they  shall  be  found,  yet  still  the  circumstances  attending  every 
case  ought  to  be  taken  into  consideration,  otherwise  a  law  calculated  for  wise  pur- 
poses may  be  made  a  handmaid  to  oppression.  Things  of  this  kind  were  frequently 
exposed  to  public  sale,  and  though  the  act  points  out  an  expedient  for  the  indemnity 
of  the  buyers,  yet  probably  few  buyers,  especially  where  small  quantities  have  been 
purchased,  have  used  the  caution  suggested  by  the  act.  If  the  defendant's  husband 
really  bought  the  linen  at  a  public  sale,  but  neglected  to  take  a  certificate,  or  did  not 
preserve  it,  it  would  be  contrary  to  natural  justice  after  this  *length  of  time  [*728] 
to  punish  her  for  his  neglect.  He  therefore  thought  the  evidence  given  by  the  de- 
fendant proper  to  be  left  to  the  jury,  and  directed  them  that,  if  upon  the  whole  of 
the  evidence  they  thought  the  defendant  came  into  the  possession  of  them  without 
any  fraud  or  misbehavior  on  her  part,  they  should  acquit  her.  Anon.  Fost.  App. 
439.  This  decision  was  followed  by  Lord  Kenyon  in  R.  v.  Banks,  1  Esp.  142,  where 
the  prisoner  was  indicted  for  having  marked  naval  stores  in  his  possession;  where 
that  learned  judge  said,  that  it  was  clear  that  in  prosecutions  under  this  statute  it 
was  sufficient  for  the  crown  to  prove  the  finding  of  the  stores  with  the  king's  mark 
in  the  defendant's  possession,  to  call  upon  him  to  account  for  that  possession,  and  the 
manner  of  his  coming  by  them ;  so  that  of  course  the  onus  lay  upon  the  defendant. 
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But  that  it  could  not  bear  a  question,  but  that  the  defendant  had  other  means  of 
showing  that  he  had  lawfully  become  possessed  of  them  than  by  the  production  of  the 
certificate  from  the  navy  board.  These  decisions  were  referred  to  and  approved  by 
Coltman,  J.,  in  R.  v.  Wilmett,  3  Cox,  C.  C.  281,  and  by  Watson,  B.,  and  Hill,  J., 
in  R.  V.  Cohen,  8  Cox,  C.  C.  41. 

The  goods  will  be  construed  to  be  in  the  custody  and  possession  of  the  prisoner, 
though  they  may  never  have  been  in  his  actual  possession,  or  on  his  premises,  if  they 
have  been  under  his  control,  and  disposed  of  by  him;  as  where  goods  were  received 
at  a  railway  station,  and  while  they  were  there  the  prisoner  made  inquiries  about 
them,  and  directed  how  and  to  whom  they  were  to  be  delivered;  this  was  held  by 
the  Court  of  Criminal  Appeal  to  be  sufficient  evidence  to  support  a  conviction.  R.  v. 
Sunley,  1  Bell,  C.  C.  145. 

Upon  an  indictment  under  the  9  &  10  Wm.  3,  c.  41,  s.  2,  charging  the  defendant 
■with  having  been  found  in  possession  of  naval  stores  marked  with  a  broad  arrow,  it 
was  proved  that  the  defendant  was  an  ironmonger,  and  delivered  to  the  captain  of  a 
vessel  a  cask  of  copper  bolts,  some  of  which  were  marked  with  the  broad  arrow.  Be- 
fore the  vessel  sailed  the  police  seized  the  cask  and  found  it  to  contain  150  copper 
bolts.  The  jury,  in  answer  to  questions  put  to  them,  found  that  the  prisoner  was  in 
possession  of  bolts  marked  with  the  broad  arrow,  but  that  they  (the  jury)  had  not 
sufficient  evidence  before  them  to  show  that  the  prisoner  knew  they  were  so  marked. 
But  they  also  found  that  the  prisoner  had  reasonable  means  of  knowing  that  the  bolts 
were  so  marked.  The  Court  of  Criminal  Appeal  held  that  on  these  findings  the 
prisoner  was  entitled  to  be  acquitted.  R.  v.  Heep,  1  L.  &.  C.  C.  C.  44 ;  S.  C.  30  L. 
J.  M.  C.  170. 

As  to  embezzlement  of  stores  belonging  to  Chelsea  Hospital,  see  7  Geo  4,  c.  16 ; 
as  to  stores  belonging  to  Greenwich  Hospital,  see  54  Geo.  3,  c.  127,  and  10  Geo.  4, 
c.  26. 
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A  PUBLIC  or  common  nuisance  is  such  an  inconvenient  or  troublesome  oifence  as 
a-nnoys  the  whole  community  in  general,  and  not  merely  some  particular  person ;  and 
therefore  this  is  indictable.  4  Bl.  Com.  167.  It  may  be  both  indictable  and  action- 
able. Rose  V.  Graves,  5  M.  &  Gr.  613  :  44  E.  C.  L.  R. 
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Proof  of  the  public  nature  of  the  nuisance.']  The  existence  of  the  matter  as  a 
public  nuisance  depends  upon  the  number  of  persons  annoyed,  and  is  a  fact  to  be 
judged  of  by  a  jury.  R.  v.  White,  1  Burr.  337.  Thus  where  a  tinman  was  indicted 
for  the  noise  made  by  him  in  carrying  on  his  trade,  and  it  appeared  that  it  only 
affected  the  inhabitants  of  three  sets  of  chambers  in  Clifford's  Inn,  and  that  the  noise 
might  be  partly  excluded  by  shutting  the  windows ;  Lord  Ellenborough  ruled  that 
the  indictment  Qould  not  be  maintained,  as  the  annoyance,  if  anything,  was  a  private 
nuisance.  R.  v.  Lloyd,  4  Esp.  200.  But  a  nuisance  near  the  highway,  whereby  the 
air  thereabouts  is  corrupted,  is  a  public  nuisance.  R.  v.  Pappineau,  2  Str.  686. 

Making  great  noises  in  the  night,  as  with  a  speaking-trumpet,  has  been  held  to  be 
an  indictable  offence,  if  done  to  the  disturbance  of  the  neighborhood.  R.  v.  Smith,  1 
Str.  704.  So  keeping  dogs,  which  make  noises  in  the  night,  is  said  to  be  indictable. 
2  Chitty's  Or.  Law,  647. 

*So  the  keeping  of  hogs  in  a  town  is  not  only  a  nuisance  by  statute  2  W.  &  [*730] 
M.  sess.  2,  c.  8,  s   20,  but  also  at  common  law.  R.  v.  Wigg,  2  Ld.  Raym.  1163. 

It  is  now  settled  that  the  circumstance,  that  the  thing  complained  of  furnishes, 
upon  the  whole,  a  greater  convenience  to  the  public  than  it  takes  away,  is  no  answer 
to  an  indictment  for  a  nuisance;  see  ante,  p.  538.(1) 

What  the  legislature  declares  to  be  a  public  nuisance  is  indictable  as  such.  R.  v. 
Crawshaw,  9  W.  R.  38;  R.  v.  Gregory,  5  Barn.  &  Adol.  555 :  27  E.  C.  L.  R. 

Proof  of  the  degree  of  annoyance  which  will  constitute  a  public  nuisance.]  It  is  a 
matter  of  some  difficulty  to  define  the  degree  of  annoyance  which  is  necessary  to  con- 
stitute a  public  nuisance.  Upon  an  indictment  for  a  nuisance,  in  making  great 
quantities  of  offensive  liquors  near  the  king's  highway,  it  appeared  in  evidence  that 
the  smell  was  not  only  intolerably  offensive,  but  also  noxious  and  hurtful,  giving 
many  persons  headaches.  It  was  held,  that  it  was  not  necessary  that  the  smell 
should  be  unwholesome,  but  that  it  was  enough  if  it  rendered  the  enjoyment  of  life 
and  property  uncomfortable. (2)  R.  v.  White,  1  Burr.  333.  So  it  is  said  that  the 
carrying  on  of  an  offensive  trade  is  indictable,  where  it  is  destructive  of  the  health 
of  the  neighborhood,  or  renders  the  houses  untenantable  or  uncomfortable.  R.  v. 
Davey,  5  Esp.  217.  So  it  was  ruled,  by  Abbott,  C.  J.,  in  the  case  of  an  indictment 
for  carrying  on  the  trade  of  a  varnish  maker,  that  it  was  not  necessary  that  a  public 
nuisance  should  be  injurious  to  health;  that  if  there  were  smells  offensive  to  the 
senses,  it  was  enough,  as  the  neighborhood  had  a  right  to  pure  and  fresh  air.  R.  v. 
Neil,  2  C.  &  P.  485 :  12  E.  C.  L.  R.(3) 

As  will  be  seen  from  R.  v.  Lister,  infra,  p.  770,  though  no  actual  annoyance  have 
taken  place,  yet,  if  the  lives  and  property  of  the  public  are  endangered,  as  by  the 
keeping  of  large  quantities  of  inflammable  or  explosive  substances  in  a  crowded 
neighborhood,  an  indictment  for  a  nuisance  wi|l  lie. 

Proof — with  regard  to  situation.]  A  question  of  considerable  difficulty  frequently 
presents  itself,  as  to  the  legality  of  carrying  on  an  offensive  trade  in  the  neighborhood 
of  similar  establishments,  and  as  to  the  length  of  time  legalizing  such  a  nuisance. 
Where  the  defendant  set  up  the  business  of  a  melter  of  tallow  in  a  neighborhood 
where  other  manufactories  were  established,  which  emitted  disagreeable  and  noxious 
smells,  it  was  ruled  that  he  was  not  liable  to  be  indicted  for  a  nuisance,  unless  the 

(1)  Reap.  V.  Caldwell,  1  Ball.  150;  Hart  et  al.  v.  The  Mayor,  &c.,  of  Albany,  9  Wend.  571,  582. 

(2)  Prout's  Case,  4  Rogers's  Reo.  87.  (3)  Case  of  Lynet  et  al.,  6'Eogers's  Rec.  61. 
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annoyance  was  much  increased  by  the  new  manufactory.  E.  v.  Nevill,  Peake,  91. 
And  it  has  also  been  ruled,  that  a  person  cannot  be  indicted  for  continum;/  a  noxious 
trade  which  has  been  carried  on  in  the  same  place  for  nearly  fifty  years.  E.  v.  Nevill, 
Peake,  93.  But  upon  this  case  it  has  been  observed,  that  it  seems  hardly  reconcil- 
able with  the  doctrine,  that  no  length  of  time  can  legalize  a  public  nuisance,  although 
it  may  supply  an  answer  to  an  action  by  a  private  individual.  1  Euss.  by  Grea.  320; 
vide  post.  It  should  seem,  continues  the  same  writer,  that,  in  judging  whether  a 
thing  is  a  public  nuisance  or  not,  the  public  good  it  does  may,  in  some  cases,  where 
the  public  health  is  not  concerned,  be  taken  into  consideration,  to  see  if  it  outweighs 
[*731]  the  public  annoyance.  With  regard  to  offensive  works,  though  they  may  *have 
been  originally  established  under  circumstances  which  would  prima  facie  protect 
them  against  a  prosecution  for  a  nuisance,  it  seems  that  a  wilful  neglect  to  adopt 
established  improvements  which  would  make  them  less  oifensive,  may  be  indictable. 
1  Euss.  by  Grea.  320. 

Upon  an  indictment  for  carrying  on  the  business  of  a  horse-boiler,  it  appeared  that 
the  trade  had  been  carried  on  for  many  years  before  the  defendants  came  to  the  prem- 
ises ;  but  its  extent  was  much  greater  under  them.  For  the  defendants,  it  was  shown 
that  the  neighborhood  was  full  of  horse-boilers  and  other  noxious  trades,  and  evidence 
was  given  of  the  trade  being  carried  on  in  an  improved  manner.  Lord  Tenterden, 
observing  that  there  was  no  doubt  that  this  trade  was  in  its  nature  a  nuisance,  said, 
that  considering  the  manner  in  which  the  neighborhood  had  always  been  occupied, 
it  would  not  be  a  nuisance,  unless  it  occasioned  more  inconvenience  as  it  was  carried 
on  by  the  defendants  than  it  had  done  before.  He  left  it,  therefore,  to  the  jury  to 
say  whether  there  was  any  increase  of  the  nuisance  ;  if,  in  consequence  of  the  alleged 
improvements  in  the  mode  of  conducting  the  business,  there  was  no  increase  of  an- 
noyance, though  the  business  itself  had  increased,  the  defendants  were  entitled  to  an 
acquittal;  if  the  annoyance  had  increased,  this  was  an  indictable  nuisance,  and  the 
defendants  must  be  convicted.  E.  v.  Watt,  Moo.  &  Mai.  N.  P.  C.  281 :  22  E.  C. 
L.  E. 

If  a  noxious  trade  is  already  established  in  a  place,  remote  from  habitations  and 
public  roads,  and  persons  afterwards  come  and  build  houses  within  the  reach  of  its 
noxious  effects;  or  if  a  public  road  be  made  so  near  it,  that  the  carrying  on  of  the 
trade  become  a  nuisance  to  the  persons  using  the  road ;  in  those  cases  the  party  is 
entitled  to  continue  his  trade,  because  it  was  legal  before  the  erecting  of  the  houses 
in  the  one  case,  and  the  making  of  the  road  in  the  other.  Per  Abbott,  C.  J.,  E.  v. 
Cross,  2  C.  &  P.  488  :  12  E.  C.  L.  E. 

Proof— with  regard  to  lenyth  oftim.e.]  No  length  of  time  will  legitimate  a 'nui- 
sance; and  it  is  immaterial  how  long  the  practice  has  prevailed. (1)  Though  twenty 
years'  user  may  bind  the  right  of  an  individual,  yet  the  public  have  a  right  to  de- 
mand the  suppression  of  a  nuisance,  though  of  long  standing.  Weld  v.  Hornby,  7 
East,  199.  Thus  upon  an  indictment  for  continuing  a  stell  fishery  across  the  river 
at  Carlisle,  though  it  appeared  that  it  had  been  established  for  a  vast  number  of  years, 
yet  Mr.  Justice  Buller  held  that  it  continued  unlawful,  and  gave  judgment  that  it 
should  be  abated.  Anon,  cited  by  Lord  Ellenborough,  8  Camp.  227.  So  it  is  a  public 
nuisance  to  place  a  woodstack  in  the  street  of  a  town  before  a  house,  though  it  is  the 
ancient, usage  of  the  town,  and  leaves  sufficient  room  for  passengers,  for  it  is  against 
law  to  prescribe  for  a  nuisance.  Fowler  v.  Sanders,  Cro.   Jao.  446.     In   one  case 


(1)  Mills  V.  Hall,  9  Wend.  315. 
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however,  Lord  Ellenborough  ruled,  that  length  of  time  and  acquiescence  might  ex- 
cuse what  might  otherwise  be  a  common  nuisance.  Upon  an  indictment  for  obstruct- 
ing a  highway  by  depositing  bags  of  clothes  there,  it  appeared  that  the  place  had  been 
used  as  a  market  for  the  sale  of  clothes  for  above  twenty  years,  and  that  the  defendant 
put  the  bags  there  for  the  purpose  of  sale.  Under  these  circumstances,  Lord  Ellen- 
borough  said,  that  after  twenty  years'  acquiescence,  and  it  appearing  to  all  the  world 
that  there  was  a  market  or  fair  kept  at  the  place,  he  could  not  hold  a  man  to  be 
criminal  who  came  there  under  a  belief  that  *it  was  such  a  fair  or  market  [*73'2] 
legally  instituted.  R.  v.  Smith,  4  Esp.  111. 

Proof  of  particular  nuisances — highways.']     See  supra,  tit.  Highways. 

Proof  of  particular  nuisances— particular  trades.]  Certain  trades,  producing 
noxious  and  offensive  smells,  have  been  held  to  be  nuisances,  when  carried  on  in  a 
populous  neighborhood,  as  making  candles  in  a  town  by  boiling  stinking  stuff,  which 
annoys  the  whole  neighborhood  with  .stenches.  R.  v.  Tohayle,  cited  Cro.  Car.  510; 
but  see  2  Roll.  Ab.  139  ;  Hawk.  P.  C.  b.  1,  c.  75,  s.  10.  And  it  seems  that  a  brew- 
house  erected  in  such  an  inconvenient  place  that  the  business  cannot  be  carried  on 
without  greatly  incommoding  the  neighborhood,  may  be  indiotedas  a  common  nui- 
sance ;  and  so  in  the  case  of  a  glass-house  or  a  swine-yard.  Hawk.  P.  C.  b,  1,  c.  75, 
s.  10  ;  R.  V.  Wigg,  2  Ld.  Raym.  1163.  So  a  manufactory  for  making  spirit  of  sul- 
phur, vitriol,  and  aquafortis,  has  been  held  indictable.  R.  v.  White,  1  Burr.  333. 
So  a  tannery  where  skins  are  steeped  in  water,  by  which  the  neighboring  air  is  cor- 
rupted. R.  V.  Pappineau,  3  Str.  686.(1) 

A  very  important  question  relating  to  indictable  nuisances  was  fully  discussed  in 
R.  V.  Lister,  Dear.  &  B.  C.  C.  209 ;  S.  C.  26  L.  J.  M.  C.  196.  There  the  defend- 
ants were  indicted  for  a  public  nuisance  in  keeping  and  storing  large  quantities  of 
wood  naphtha  and  rectified  spirits  of  wine  in  a  warehouse  in  the  city  of  London.  It 
appeared  that  the  quantities  so  stored  were  from  4000  to  5000  gallons  of  naphtha, 
and  from  40,000  to  50,000  gallons  of  spirits  of  wine.  The  operation  of  mixing  the 
two  together  was  carried  on  upon  the  premises.  The  naphtha  was  kept  in  the  ware- 
house in  carboys,  holding  twelve  gallons  each,  and  carefully  stocked  till  required  for 
the  purpose  of  being  mixed.  It  is  very  inflammable,  more  so  than  spirits,  or  even 
than  gunpowder  itself;  passing  into  vapor  at  a  heat  of  140°  Fahr.  ;  and,  if  inflamed, 
water  would  not  extinguish  it,  except  in  enormous  proportions  relatively  to  the  quan- 
tity of  inflamed  naphtha.  There  was  no  dispute  that  a  fire  arising,  and  communi- 
cating with  these  premises  and  the  naphtha  there  kept,  could  not  be  quenched,  and 
that  the  consequences  to  the  neighborhood  would  be  very  disastrous  ;  but  it  was 
proved  that  it  was  the  practice  never  to  allow  any  light  of  any  kind  to  be  taken  into 
the  warehouse,  and  that  unless  they  were. ignited,  this  quantity  of  naphtha  and  spirits 
would  produce  no  danger.  The  case  was  twice  argued,  and  ultimately  the  judges 
all  agreed,  that  as  from  the  nature  and  quantity  of  the  substance,  a  real  danger  to 
the  lives  and  property  of  the  public  was  created,  the  defendants  had  committed  an 

(1)  Any  trade  or  business  carried  on  in  a  populous  neighborhood  or  near  a  public  road,  which  pro- 
duces noxious  or  offensive  smells,  to  the  annoyance  of  the  public,  is  indictable  as  acommon  nuisance, 
even  though  the  smells  should  not  be  injurious  to  health,  but  only  offensive  to  the  senses.  The  State 
V.  Wetherall,  5  Harrington,  4.37. 

Carrying  on  an  offensive  trade  for  twenty  years  in  a  place  remote  from  buildings  and  public  roads, 
does  not  entitle  the  owner  to  continue  it  in  the  same  place  after  houses  have  been  built  and  roads 
laid  out  in  the  neighborhood  to  the  occupants  of  and  travellers  upon  which  it  is  a  nuisance.  The 
Commonwealth  v.  Upton,  6  Gray,  473. 
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indictable  ofFence,  and  that  the  circumstances,  as  above  stated,  warranted  the  jury 
in   finding  them  guilty. 

In  this  case  several  decisions  were  referred  to,  in  which  it  had  been  held  that 
manufacturing  or  keeping  large  quantities  of  gunpowder  in  towns,  or  closely  in- 
habited places,  was  an  indictable  offence  at  common  law.  See  R.  v.  Williams,  1 
Russ.  321;  R.  v.  Taylor,  2  Str.1167;  Crowder  v.  ]FinbIer,  19  Ves.  617;  and  these 
cases  are  confirmed  by  the  above  decision. 

The  manufacturing  and  keeping  of  gunpowder  is  regulated  by  the  12  Geo.  3,  e. 
[*733]  61.  By  the  10  Wm.  3,  s.  7,  making,  selling,  or  exposing  *for  sale  any  fire- 
works, or  throwing  them,  or  firing  them  into  any  public  street  or  highway,  is  declared 
to  be  a  common  nuisance. 

See  further  as  to  explosive  substances,  supra,  tit.,  Gunpowder. 

Proof  of  particular  nuisances — corrupting  the  waters  of  public  rivers.^  In  R. 
V,  Medley,  6  C.  &  P.  292  :  25  E.  C.  L.  R.,  the  chairman,  deputy-chairman,  super- 
intendent, and  engineer  of  the  Equitable  Gas  Company  were  found  guilty  upon  an 
indictment"  for  conveying  the  refuse  of  gas  into  the  Thames,  whereby  the  fish  were 
destroyed,  and  the  water  was  rendered  unfit  for  drink,  &c.  Lord  Denman,  C.  J.,  told 
the  jury,  that  the  question  for  them  was,  whether  the  special  acts  of  the  company 
amounted  to  a  nuisance. 

Proof  of  particular  nuisances — railways — steam  engines,  tfcc.  J  Where  an  act  of 
Parliament  gave  a  company  power  to  make  a  railway,  and  another  act  gave  unquali- 
fied power  to  use  locomotive  steam  engines  on  the  railway,  and  the  railway  was  con- 
structed in  some  parts  within  five  yards  of  a  highway  ;  upon  an  indictment  for  a 
nuisance,  stating  that  horses  passing  along  the  highway  were  terrified  by  the  engines, 
it  was  held  that  this  interference  with  the  rights  of  the  public  must  be  presumed  to 
have  been  sanctioned  by  the  legislature,  and  that  the  benefit  derived  by  the  public 
from  the  railway  showed  that  there  was  nothing  unreasonable  in  the  act  of  Parlia- 
ment giving  the  powers.  R.  v.  Pease,  4  B.  &  Ad.  30 :  24  E.  C  L.  R.  See  post, 
title  Railways.  But  where  the  defendant,  the  proprietor  of  a  colliery,  without  the 
authority  of  an  act  of  Parliament,  made  a  railway  from  his  colliery  to  a  seaport  town, 
upon  the  turnpike  way,  which  it  narrowed  in  some  places,  so  that  there  was  not  room 
for  two  carriages  to  pass,  although  he  gave  the  public  (paying  a  toll)  the  use  of  the 
railway,  yet  it  was  held  that  the  facility  thereby  afforded  to  traffic  was  not  such  a 
convenience  as  justified  the  obstruction  of  the  highway.  R.  v.  Morris,  1  B.  &  Ad. 
441:  20  E.  0.  L.  R. 

The  proceedings  in  indictments  for  nuisances  by  steam  engines  are  regulated  by 
the  1  &  2  Geo.  4,  c.  41  (U.  K.).  By  s.  1,  the  court  by  which  judgment  ought  to 
be  pronounced  in  case  of  a  conviction  upon  any  such  indictment  (viz.  for  a  nuisance 
arising  from  the  improper  construction  or  negligent  use  of  furnaces  employed  in  the 
working  of  steam  engines),  is  authorized  to  award  such  costs  as  shall  be  deemed 
proper  and  reasonable  to  the  prosecutor,  such  award  to  be  made  before  or  at  the  time 
of  pronouncing  final  judgment.  And  by  the  second  section,  if  it  shall  appear  to  the 
court  by  which  judgment  ought  to  be  pronounced  that  the  grievance  may  be  reme- 
died by  altering  the  construction  of  the  furnace,  it  shall  be  lawful,  without  the  con- 
sent of  the  prosecutor,  to  make  such  order  touching  the  premises  as  shall  by  the 
court  be  thought  expedient  for  preventing  the  nuisance  in  future,  before  passing  final 
sentence.  By  the  third  section  the  act  is  not  to  extend  to  furnaces  erected  for  the 
purposes  of  working  mines. 
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Proof  of  'particular  nuisonces — acts  tending  to  produce  public  disorder — acts  of 
public  indecency.'^  Common  stages  for  rope-dancers,  and  common  gaming-houses, 
are  nuisances  in  the  eye  of  the  law,  not  only  because  they  are  great  temptations  to 
idleness,  but  because  they  are  apt  to  draw  together  great  numbers  of  disorderly  per- 
sons, to  the  inconvenience  of  the  neighborhood. (1)  Hawk.  P.  C.  b.  1,  c.  75,  s.  6. 
*So  collecting  together  a  number  of  persons  in  a  field,  for  the  purpose  of  [*734] 
pigeon  shooting,  to  the  disturbance  of  the  oeighborhood,  is  a  public  nuisance  R.  v. 
Moore,  3  B.  &  Ad.  184  :  5  E.  C.  L.  R. ;  see  this  case  more  fully,  post,  p.  737. 

It  is  upon  this  same  principle  that  many  of  the  acts  after-mentioned  have  been 
held  to  be  public  nuisances. 

What  outrages  public  decency,  and  is  injurious  to  public  morals,  is  indictable  as  a 
misdemeanor. (2)  Hawk.  P.  0.  b.  1,  c.  75,  s.  4;  1  Russ.  by  Grea.  326.  Thus  bath- 
ing in  the  open  sea,  where  the  party  can  be  distinctly  seen  from  the  neighboring 
house,  is  an  indictable  offence,  although  the  houses  had  been  recently  erected,  and 
until  their  erection,  it  had  been  usual  for  men  to  bathe  in  great  numbers  at  the 
place  in  question  :  "for,"  said  McDonald,  C.  B.,  "  whatever  place  becomes  the  habi- 
tation of  civilized  men,  there  the  laws  of  decency  must  be  enforced."  R.  v.  Cruden, 
2  Camp.  89;  R.  v.  Sedley,  Sid.  168. 

An  indecent  exposure  in  a  place  of  public  resort,  if  actually  seen  only  by  one  per- 
son, no  other  person  being  in  a  position  to  see  it,  is  not  a  common  nuisance.  R.  v. 
Webb,  1  Den.  C.  C.  R.  838;  S.  C.  18  L.  J.  M.  C.  39. 

The  prisoner  was  indicted  for  an  indecent  exposure  in  an  omnibus,  several  passen- 
gers being  therein.  The  indictment  contained  two  counts;  one  laid  the  offence  as 
having  been  committed  in  an  omnibus,  and  the  other  in  a  public  highway.  It  was 
held  that  an  omnibus  was  sufficiently  a  public  place  to  sustain  the  indictment.  R.  v. 
Holmes,  1  Dears,  C.  C.  R.  207;  S.  C.  22  L.  J.  M.  C.  122. 

Proof  of  particular  nuisances — disorderly  inns."]  Every  one,  at  common  law,  is 
entitled  to  keep  a  public  inn  (but  if  he  sells  ale,  wine,  or  spirits,  he  comes  within 
the  licensing  statutes;  and  may  be  indicted  and  fined,  as  guilty  of  a  public  nuisance, 
if  he  usually  harbor  thieves,  or  suffer  frequent  disorders  in  his  house,  or  take  exorbi- 
tant prices,  or  refuse  to  receive  a  traveller  as  a  guest  into  his  house,  or  to  find  him 
in  victuals,  upon  the  tender  of  a  reasonable  price.  Hawk.  P.  C.  b.  1,  c.  78,  s.  1,  2; 
R.  V.  Iven,  7  C.  &  P.  213  :  32  E.  C.  L.  R. ;  Hawthorn  v.  Hammond,  1  C.  &  K. 
404 :  47  E.  C.  L.  R.  It  is  said  also,  that  setting  up  a  new  inn,  where  there  is 
already  a  sufficient  number  of  ancient  and  well  governed  inns,  is  a  nuisance.  Id.  3 
Bac.  Ab.  Inns,  (A.) ;  1  Russ.  by  Grea.  322.(3) 

(1)  A  person  who  oolleets  together  a  large  crowd  in  the  public  highways  and  streets  of  a  city  by 
means  of  "violent  and  indecent  language  addressed  to  persons  passing  along  the  highway,"  thereby 
obstructing  the  free  passage  of  the  street,  is  indictable  for  committing  a  common  nuisance.  Barker 
T.  The  Commonwealth,  7  Harris,  412. 

Profane  swearing  in  public  is  indictable  as  a  common  nuisance.  The  State  v.  Graham,  3  Sneed, 
VM.     As  to  indecent  exposure,  see  the  Commonwealth  v.  Haynes,  2  Giay,  72. 

The  public  utterance,  in  a  large  assembly  of  males  and  females,  of  grossly  obscene  language  is  a 
misdemeanor  indictable  at  common  law.  The  State  v.  Appling,  25  Mississippi,  315.  See  McJunk- 
ins  v.  The  State,  10  Indiana,  140  ;  The  State  v.  Gardner,  28  Missouri,  90. 

(2)  Knowles  v.  The  State,  3  Day's  Cases,  103. 

(3)  As  to  disorderly  houses,  see  1  Wheeler's  C.  C.  290.  May  be  proved  by  general  reputation. 
Rathbone's  Case,  1  Rogers's  Rec.  27.  But  see  Commonwealth  v.  Stewart,  1  Serg.  A  R.  342.  The 
keeping  of  a  disorderly  house  must  be  laid  as  a  common  nuisance.  Hunter  v.  The  Commonwealth,  2 
Serg.  4  Rawle,  298. 

A  bowling-alley  kept  for  gain  or  hire  is  a  public  nuisance  at  common  law,  though  gambling  be 
expressly  prohibited.  Tanner  v.  Ihe  Trustees  of  Albion,  5  Hill,  121 :  Commonwealth  v.  Goding,  3 
Metcalf,  130. 
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By  the  22  &  23  Vict.  c.  17,  supra,  p.  178,  no  indictment  is  to  be  preferred  for 
keeping  a  gaminghouse,  or  a  disorderly  house,  without  previous  authorization. 

The  quarter  sessions  for  a  borough  have  jurisdiction  to  try  an  indictment  for  keep- 
ing a  disorderly  house,  and  the  provisions  of  the  25  Geo.  2,  c.  36,  s.  5,  do  not  con- 
fine it  to  the  assizes  or  the  quarter  sessions  for  the  county.  R.  v.  Charles,  10  W.  R. 
62. 

Proof  of  particular  nuisances — gaming-houses  ]  In  R.  v.  Dixon,  10  Mod.  336, 
it  was  held  that  the  keeping  of  a  gaming-house  was  an  offence  at  common  law  as  a 
nuisance.  The  keeping  a  common  gaming-house  is  an  indictable  offence,  for  it  not 
only  is  an  encouragement  to  idleness,  cheating,  and  other  corrupt  practices,  but  it 
tends  to  produce  public  disorder  by  congregating  numbers  of  people.  Hawk.  P.  C.  b. 
1,  c.  75,  s.  6;  1  Russ.  by  Grea,  323.  A  feme  covert  may  be  convicted  of  this 
offence.  Hawk.  P.  0.  b.  1,  c.  92,  s.  30.  Keepins;  a  common  gaming-house,  and  for 
[*735]  lucre  and  hire  unlawfully  *causing  and  procuring  divers  evil  disposed  persons 
to  frequent  and  come  to  play  together  a  certain  game  called  rouge  et  noir,  and  per- 
mitting the  said  idle  and  evil  disposed  persons  to  remain,  playing  at  the  said  game, 
for  divers  large  and  excessive  sums  of  money,  is  a  sufficient  statement  of  an  offence 
indictable  at  common  hiw  :  R.  v.  Rogier,  1  B.  &  C.  272 :  8  E.  C.  L  R. ;  and  per 
Holroyd,  J.,  it  would  have  been  suiEcient  merely  to  have  alleged  that  the  defendant 
kept  a  common  gaming  house.  Ibid.  So  in  R.  v.  Mason,  1  Leach,  548,  Grose,  J., 
seemed  to  be  of  opinion  that  the  keeping  of  a  common  gaming-house  might  be  de- 
scribed generally.  See  also,  R.  v.  Taylor,  3  B.  &  C.  502  :  10  E.  0.  L.  R.  It  seems 
that  the  keeping  of  a  cockpit  is  not  only  an  indictable  offence  at  common  law,  but 
such  places  are  considered  gaming-houses  within  the  statute  32  Hen.  8,  c.  9.  Hawk. 
P.  C.  b.  1,  c.  92,  s.  92. 

The  proceedings  against  persons  keeping  gaming-houses,  bawdy-houses,  or  disor- 
derly houses,  are  facilitated  by  the  statute  25  Geo,  2,  c.  86,  by  the  eighth  section  of 
which  it  is  enacted,  that  any  person  who  shall  appear,  act,  or  behave  as  the  master 
or  mistress,  or  as  the  person  having  the  care,  government,  or  management  of  any 
bawdy-house,  gaming-house,  or  other  disorderly  house,  shall  be  deemed  and  taken  to 
be  the  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished  as  such, 
notwithstanding  he  or  she  shall  not  in  fact  be  the  real  owner  or  keeper  thereof  By 
section  9,  inhabitants  of  the  parish  or  place,  though  bound  by  recognizance,  may 
give  evidence  upon  the  prosecution.  By  section  10,  no  indictment  shall  be  removed 
by  certiorari.  This  clause  does  not  prevent  the  crown  from  removing  the  indict- 
ment. R.  V.  Davies,  5  T.  R.  636;  see  also  stipra,  p.  527. 

After  an  indictment  has  been  preferred  by  a  private  prosecutor,  the  court  will 
allow  any  other  person  to  go  on  with  it,  even  against  the  consent  of  the  prosecutor. 
R  V.  Wood,  3  B.  &  Ad.  657 :  23  E.  C.  L.  R. 

No  indictment  for  keeping  a  disorderly  house  can  be  removed  by  certiorari, 
whether  the  indictment  be  at  the  prosecution  of  the  constable  under  25  Geo.  2,  c. 
36,  or  at  the  instance  of  a  private  individual.  R.  v.  Sanders,  9  Q.  B.  235 :  58  E.  C. 
L.  R.;  S.  C.  15  L.  J.  M.  0.  158. 

By  the  10  &  11  Wm.  3,  c.  17,  s.  1,  all  lotteries  are  declared  to  be  a  public  nui- 
sance. See  R.  V.  Crawshaw,  supra,  p.  730.  By  the  9  &  10  Vict.  c.  48,  certain  asso- 
ciations for  the  distribution  of  works  of  art  are  legalized.  See  also  the  21  &  22  Vict, 
c.  102. 

See  generally  the  22  &  23  Vict.  c.  17,  supra,  p.  178. 


NUISANCE. 


735 


Proof  of  particular  nuisances — hawdi/-houses.]  The  keeping  of  a  bawdy-hoase 
is  a  common  nuisance,  both  on  the  ground  of  its  corrupting  public  morals  and  of  its 
endangering  the  public  peace,  by  drawing  together  dissolute  persons. (1)  Hawk.  P. 
C.  b.  1,  c.  74,  s.  1 ;  5  Bac.  Ab.  Nuisances  (A.) ;  1  Russ.  by  Grea.  322.  A  feme  covert 
is  punishable  for  this  offence  as  if  she  were  sole  (2)  Ibid.  R.  v.  Williams,  1  Salk. 
383.  And  a  lodger,  who  keeps  only  a  single  room  for  the  use  of  bawdry,  is  indict- 
able for  keeping  a  bawdy-house  :  see  R.  v.  Pierson,  2  Ld.  Raym.  1197;  but  the  bare 
solicitation  of  chastity  is  not  indictable. (3)  Hawk.  P.  C.  b.  1,  c.  74,  s.  1.  Though 
the  charge  in  the  indictment  is  general,  yet  evidence  may  be  given  of  particular  facts, 
and  of  the  particular  time  of  these  facts,  see  Clarke  v.  Periam,  2  Atk.  339,  it  being, 
in  fact,  a  cumulative  offence.  It  is  not  necessary  to  prove  who  frequents  the  house, 
which  in  many  cases  it  might  *be  impossible  to  do,  but  if  unknown  persons  [*736] 
are  proved  to  have  been  there,  conducting  themselves  in  a  disorderly  manner,  it  will 
maintain  the  indictment.  J' Anson  v.  Stuart,  1  T.  R.  754;  1  Russ.  by  Grea.  326. 
The  proceedings  in  prosecutions  against  bawdy-houses  are  facilitated  by  the  statute 
25  Geo.  2,  c.  36,  supra. 

See  the  22  &  23  Vict.  c.  17,  supra,  p.  178. 

Proof  of  particular  nuisances — playhouses,  <&c.]  Play-houses  having  been 
originally  instituted  with  the  laudable  design  of  recommending  virtue  to  the  imita- 
tion of  the  people,  and  exposing  vice  and  folly,  are  not  nuisances  in  their  own  nature, 
but  may  become  so  by  drawing  together  numbers  of  people,  to  the  inconvenience  of 
the  neighborhood.  Hawk.  P.  C.  b.l,  c.  75,  s.  7;  see  2  B.  &  Ad.  189:  22  E.  C. 
L.  R. 

Players,  plays,  and  play-houses  are  now  put  under  regulations  by  the  6  &  7  Vict: 
c.  68,  pursuant  to  the  second  section  of  which  all  theatres  which  are  not  authorized 
by  letters-patent  from  the  crown,  or  by  license  from  the  lord  chamberlain  or  the  jus- 
tices of  the  peace,  are  unlawful. 

By  the  25  Geo.  2,  c.  36,  any  house,  room,  garden,  or  other  place  kept  for  public 
dancing,  music,  or  other  public  entertainment  of  the  like  kind,  in  the  cities  &f  Lon- 
don or  Westminster,  or  within  twenty  miles  thereof,  without  a  license  from  the  mag- 
istrates, shall  be  deemed  a  disorderly  house,  and  the  keeper  is  subject  to  the  penalty 
of  100?.,  and  is  otherwise  punishable  as  the  law  directs  in  cases  of  disorderly  houses. 
A  room  used  for  public  music  or  dancing  is  within  the  statute,  although  it  is  not  ex- 
clusively used  for  those  purposes,  and  although  no  money  be  taken  for  admission;  but 
the  mere  accidental  or  occasional  use  of  the  room,  for  either  or  both  of  those  purposes, 
will  not  be  within  the  act.  Per  Lord  Lyndhurst,  C.  B.,  Gregory  v.  Tuffs,  6  C.  &  P. 
271 :  25  E.  C.  L..R. ;  see  also  Gregory  v.  Tavernor,  Ibid.  2s0. 

Proof  of  particular  nuisances — dangerous  animals.]  Suffering  fierce  and  danger- 
ous animals,  as  a  fierce  bulldog,  which  is  used  to  bite  people,  to  go  at  large,  is  an  in- 
dictable ofi^ence.  4  Burn's  Justice,  578.     But  where  the  animal  is  not  of  such  a  de- 

(1)  Darling  v.  Hubbell,  9  Conn.  .350.  Letting  a.  house  to  a  woman  of  ill-fame,  knowing  her  to  be 
Bach,  is  an  indictable  offence  at  common  law.  Commonwealth  v.  Harrington,  3  Pick.  26  ;  see  Brooks 
V.  The  State,  2  Yerger,  482. 

Every  act  done  in  furtherance  of  a  misdemeanor  is  not  the  subject  of  an  indictment ;  but  to  con- 
stitute it  such,  it  must  tend  directly  and  immediately,  if  not  necessarily,  to  the  commission  of  the 
misdemeanor.  Hence,  the  rentiug  of  a  bouse  to  a  woman  of  ill-fame,  with  the  intent  that  it  shall 
be  kept  for  the  purpose  of  public  prostitution,  is  not  an  offence  punishable  by  indictment,  though  it 
be  so  kept  afterward.  Cowen,  J.,  dissented,  holding  that  the  lessor  of  a  house  demised  and  kept  for 
such  purposes,  might  be  indicted  as  the  keeper  of  it.  Rockway  v.  The  People,  2  Hill,  558. 

(2)  Commonwealth  v.  Lewis,  1  Metcalf,  151. 

(3)  Contra,  State  v.  Avery,  7  Conn.  267. 
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scription  as  in  general,  from  its  ferocity,  to  endanger  the  persons  of  those  it  meets,  in 
order  to  maintain  an  indictment,  it  must  be  shown  that  the  owner  was  aware  of  the 
ferocity  of  that  particular  animal,  2  Ld.  Kaym.  1582. 

Proof  of  'particular  nuisances — contagion,  and  unwholesome  provisions.'^  It  is 
an  indictable  offence  to  expose  a  person  having  a  contagious  disease,  as  the  small-pox, 
in  public.  R.  v.  Vantandillo,  4  M.  &  S.  73 ;  R.  v.  Bronett,  Id.  272.  See  also  the 
3  &  4  Vict.  c.  29,  s.  8,  which  subjects  to  punishment,  by  summary  conviction,  per- 
sons inoculating  or  otherwise  producing  small-pox.  It  is  a  nuisance  for  a  common 
dealer  in  provisions  to  sell  unwholesome  food,  or  to  mix  noxious  ingredients  in  the 
provisions  which  he  sells.  R.  v.  Dixon,  3  M.  &  S.  11. 

Proof  of  particular  nuisances — eavesdropping,  common  scoldJ]  Eavesdroppers, 
or  such  as  listen  under  walls  or  windows,  or  the  eaves  of  houses,  to  hear  discourses, 
and  thereupon  frame  slanders  and  mischievous  tales,  are  common  nuisances,  and  in- 
dictable, and  may  be  punished  by  fine,  and  finding  sureties  of  their  good  behavior. (1) 
[*737]  *4  Bl.  Com.  167;  Burn's  Justice,  Eavesdroppers;  1  Russ.  by  Groa.  302.(2) 

So  a  common  scold  is  indictable  as  a  common  nuisance,  and  upon  conviction,  may 
be  fined  or  imprisoned,  or  put  into  the  ducking-stool. (3)  Hawk.  P.  C.  b.  1,  c.  75,  s. 
14;  4  Bl.  Com.  168.  The  particulars  need  not  be  set  forth  in  the  indictment:  Hawk. 
P.  C.  b.  2,  c.  25,  s.  59;  nor  is  it  necessary  to  prove  the  particular  expressions  used; 
it  is  sufficient  to  give  in  evidence  generally  that  the  defendant  is  always  scolding.  Per 
Buller,  J.,  J' Anson  v.  Stuart,  1  T.  R.  754. 

Proof  of  the  liahility  of  the  defendant^  A  man  may  be  guilty  of  a  nuisance  by 
the  act  of  his  agent  or  servant.  Thus  it  has  been  ruled  that  the  directors  of  a  gas 
company  are  liable  for  an  act  done  by  their  superintendent  and  engineer,  under  a 
general  authority  to  manage  their  works,  though  they  are  personally  ignorant  of  the 
particular  plan  adopted,  and  though  such  plan  be  a  departure  from  the  original  and 
understood  method,  which  the  directors  had  no  reason  to  suppose  discontinued.  R.  v. 
Medley?  6  C.  &  P.  292  :  25  E.  C.  L.  R.     See  this  case,  ante,  p.  7b3. 

The  indictment  charged  the  defendant  with  keeping  certain  inclosed  lands,  near 
the  king's  highway,  for  the  purpose  of  persons  frequenting  the  same  to  practice  rifle- 
shooting  and  to  shoot  at  pigeons  with  fire-arms;  and  that  he  unlawfully  and  injuriously 
caused  divers  persons  to  meet  there  for  that  purpose,  and  suffered  and  caused  a  great 
number  of  idle  and  disorderly  persons,  armed  with  fire-arms,  to  meet  in  the  highways, 
&c.,  near  the  said  inclosed  grounds,  discharging  fire-arms,  making  a  great  noise,  &c., 
by  which  the  king's  subjects  were  disturbed  and  put  in  peril.  At  the  trial  it  was 
proved  that  the  defendant  had  converted  his  premises,  which  were  situate  at  Bays- 
water,  in  the  county  of  Middlesex,  near  the  public  highway  there,  into  a  shooting- 
ground,  where  persons  came  to  shoot  with  rifles  at  a  target,  and  also  at  pigeons;  and 
that  as  the  pigeons  which  were  fired  at  frequently  escaped,  persons  collected  outside 
of  the  ground,  and  in  the  neighboring  field,  to  shoot  at  them  as  they  strayed,  causing 
a  great  noise  and  disturbance,  and  doing  mischief  by  the  shot.  It  was  held,  that  the 
evidence  supported  the  allegation  that  the  defendant  caused  such  persons  to  assemble. 


(1)  The  offence  of  riding  or  going  armed  with  unusual  and  dangerous  weapons,  to  the  terror  of 
the  people,  is  an  offence  at  common  law.  State  v.  Huntley,  3  Iredell's  N.  C.  Law  Rep.  418. 

(2)  State  V.  Williams,  2  Tenn.  Rep.  108. 

(.3)  Case  of  Greenwault  et  al.,  4  Rogers's  Reo.  174;  Field's  Case,  6  Ibid.  90  ;  James  v.  The  Com- 
monwealth, 12  Serg.  k  Rawle,  220.  But  the  punishment  by  the  ducking-stool  cannot  be  inflicted  in 
Pennsylvania,    Ibid. 
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discharging  fire-arms,  &c.,  inasmuch  as  their  so  doing  was  a  probable  consequence  of 
his  keeping  ground  for  shooting  pigeons  in  such  a  place.  R.  v.  Moore,  3  B.  &  Ad. 
184:  23  E.  C.  L.  E. 

If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occu- 
pation is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indictment 
for  such  nuisance  being  continued  or  created  during  the  term.  So  he  is,  if  he  let  a 
building  which  requires  particular  care  to  prevent  the  occupation  from  being  a  nui- 
sance, and  the  nuisance  occur  for  want  of  such  care  on  the  part  of  the  tenant. 

If  a  party  buy  the  reversion  during  a  tenancy,  and  the  tenant  afterwards,  during 
his  term,  erect  a  nuisance,  the  reversioner  is  not  liable  for  it;  but  if  such  reversioner 
re-let,  or  having  an  opportunity  to  determine  the  tenancy,  omit  to  do  so,  allowing  the 
nuisance  to  continue,  he  is  liable  for  such  continuance.  Per  Littledale,  J.  And  such 
purchaser  is  liable  to  be  indicted  for  the  continuance  of  the  nuisance,  if  the  original 
reversioner  would  have  been  liable,  though  the  purchaser  has  had  no  opportunity  of 
putting  an  end  to  the  *tenant's  interest,  or  abating  the  nuisance.  R.  v.  Fed-  [*738] 
ley,  1  Ad.  &  E.  822  :  28  E.  C.  L.  R.(l) 

On  an  indictment  for  a  nuisance  in  carrying  on  an  offensive  trade,  a  conviction  of 
the  defendant  before  justices  for  an  offence  against  the  16  &  17  Vict.  c.  128,  s.  1, 
committed  at  the  same  plade,  and  in  the  course  of  the  same  trade,  but  anterior  to  the 
period  comprised  in  the  indictment,  is  not  admissible  in  evidence,  as  the  offence  in 
the  two  cases  is  not  necessarily  the  same.  And  qticpre,  per  Lord  Campbell,  C.  J.,  and 
Coleridge,  J.,  whether  it  would  be  admissible,  even  if  the  offence  were  the  same. 
Semble,  per  Wightman,  J.,  that  it  would.  R.  v.  Fairie,  8  Ell.  &  Black.  486  :  92  E. 
C.  L.  R. 

Punishment  and  ahafement  of  the  nuisance.]  The  punishment  imposed  by  law 
on  a  person  convicted  of  a  nuisance  is  fine  and  imprisonment;  but  as  the  removal  of 
the  nuisance  is  of  course  the  object  of  the  indictment,  the  court  will  adapt  the  judg- 
ment to  the  circumstances  of  the  case.  If  the  nuisance,  therefore,  is  alleged  in  the 
indictment  to  be  still  continuing,  the  judgment  of  the  court  may  be  that  the  defend- 
ant shall  remove  it  at  his  own  cost.  1  Hawk.  c.  76,  s.  14.  But  where  the  existence 
of  the  nuisance  is  not  averred  in  the  indictment,  then  the  judgment  of  abatement 
would  not  be  proper,  for  it  would  be  absurd  to  give  judgment  to  abate  a  thing  which 
does  not  appear  to  exist.  R.  v.  Stead,  8  T.  R.  142 ;  and  see  R.  v.  Justices  of  York- 
shire, 7  T.  R.  468.  And  where  the  court  are  satisfied  that  the  nuisance  is  effectually 
removed  before  judgment  is  prayed  upon  the  indictment,  they  will  in  that  case  also 
refuse  to  give  judgment  to  abate  it.  R.  v.  Incledon,  13  East,  127.  When  judgment 
of  abatement  is  given,  it  is  only  to  remove  or  pull  down  so  much  of  the  thing  that 
actually  causes  the  nuisance  :  as,  if  a  house  be  built  too  high,  the  judgment  is  to  pull 
down  only  so  much  of  it  as  is  too  high.  And  the  like  where  the  defendant  is  con- 
victed of  a  nuisance  in  carrying  on  an  offensive  trade,  in  which  case  the  judgment  is 
not  to  pull  down  the  building  where  the  trade  is  carried  on,  but  only  to  prevent  the 
defendant  from  using  it  again  for  the  purpose  of  the  offensive  trade.  R.  v.  Pappineau, 
1  Str.  686 ;  see  9  Co.  53 ;  ,Co.  Bnt.  92  6.(2) 

Where  a  defendant  had  entered  into  a  recognizance  to  appear  at  the  assizes  and 

(1)  To  maintain  an  indictment  against  one  for  a  nuisance,  it  is  not  enough  merely  to  show  him  to 
be  the  owner  of  the  land  upon  which  it  exists,  but  it  must  appear  that  he  either  erected  or  continued 
it,  or  in  some  way  sanctioned  its  erection  or  continuance.  The  People  v.  Townsend,  3  Hill,  479. 

(2)  When  it  is  the  wrongful  use  of  a  building  that  constitutes  a  nuisance,  the  remedy  is  to  stop 
such  use,  not  tear  down  or  demolish  the  building.   Barclay  v.  The  Commonwealth,  1  Casey,  503. 
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plead  to  an  indictment  for  nuisance,  and  at  the  time  of  the  assizes  he  was  on  the  con- 
tinent in  ill  health,  the  nuisance  having  been  abated,  and  the  prosecutor  being  willing 
to  consent  to  an  acquittal,  Patteson,  J.,  after  conferring  with  Erskine,  J.,  under  these 
circumstances,  allowed  a  verdict  of  not  guilty  to  be  taken.  E.  v.  Macmichael,  8  0.  & 
P.  755  :  34  E.  C.  L  K. 

The  18  &  19  Vict,  c,  21,  consolidates  and  amends  the  Nuisances  Kemoval  and  Dis- 
eases Prevention  Acts  of  1848  and  1849.  Sect.  8  defines  what  shall  be  deemed  nui- 
sances within  the  provisions  of  that  act,  and  sect.  27  gives  a  summary  remedy  in  cases 
of  nuisances  arising  from  the  carrying  on  of  noxious  trades  and  manufactures. 

See  further,  titles  Bridges,  Highways. 
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Statutes, 739 

Proof  of  the  oath,  .         .  740 

of  aiding  and  assisting,         ...........  740 

Proof  for  the  prisoner, 741 

Disclosure  of  facts 741 

Unlawful  combinations,         .........  .         .  741 

Administering,  &c.,  voluntary  oaths,  Ac 742 


Statutes.']  The  offence  of  taking  or  administering  unlawful  oaths  is  provided 
against  by  the  37  Geo.  3,  c.  123  (E.),  and  the  52  Geo.  3,  c.  104  (E.). 

By  the  former  of  these  statutes  (sect.  1),  it  is  enacted,  "  Tha£  any  person  or  persons 
who  shall,  in  any  manner  or  form  whatsoever,  administer,  or  cause  to  be  administered, 
or  be  aiding  or  assisting  at,  or  present  at,  and  consenting  to  the  administering  or 
taking  of  any  oath  or  engagement,  purporting  or  intending  to  bind  the  person  taking 
the  same,  to  engage  in  any  mutinous  or  seditious  purpose,  or  to  disturb  the  public 
peace,  or  to  be  of  any  association,  society,  or  confederacy,  formed  for  any  such  pur- 
pose; or  to  obey  the  order  or  commands  of  any  committee  or  body  of  men  not  law- 
fully constituted,  or  of  any  leader  or  commander,  or  other  person  not  having  authority 
by  law  for  that  purpose ;  or  not  to  inform  or  give  evidence  against  any  associated  con- 
federate or  other  person  ;  or  not  to  reveal  or  discover  any  unlawful  combination  or 
confederacy ;  or  not  to  reveal  or  discover  any  illegal  act  done,  or  to  be  done  ;  or  not 
to  reveal  or  discover  any  illegal  oath  or  engagement,  which  may  have  been  adminis- 
tered or  tendered  to,  or  taken  by  such  person  or  persons,  or  to  or  by  any  other  per- 
son or  persons,  or  the  import  of  any  such  oath  or  engagement,  shall,  on  conviction, 
be  adjudged  guilty  of  felony,  and  be  transported  for  any  term  not  exceeding  seven 
years,  and  every  person  who  shall  take  such  oath  or  engagement  not  being  compelled 
thereto,"  is  subject  to  the  same  punishment.  See  R.  v.  Mark,  3  East,  157. 

By  the  52  Geo.  3,  c.  104,  a.  1,  "Every  person  who  shall  in  any  manner  or  form 
whatsoever  administer,  or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  the 
administering  of  any  oath  or  engagement,  purporting  or  intending  to  bind  the  person 
taking  the  same  to  commit  any  treason,  or  murder,  or  any  felony  punishable  by  law 
with  death,  shall,  on  conviction,  be  adjudged  guilty  of  felony  [and  suffer  death  as  a 
felon,  without  benefit  of  clergy],  and  every  person  who  shall  take  any  such  oath  or 
engagement,  not  being  compelled  thereto,  shall,  on  conviction,  be  adjudged  guilty  of 
felony,  and  be  transported  for  life,  or  for  such  term  of  years  as  the  court  shall  ad- 
judge." 
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Now  by  the  1  Vict.  c.  91,  after  reciting  so  much  of  the  above  section  as  relates  to 
the  administering  of  the  oaths  therein  mentioned,  *and  also  the  third  section  [*740] 
of  the  same  act,  it  is  enacted,  ''That  if  any  person  shall,  after  the  commencement  of 
this  act,  be  convicted  of  any  of  the  offences  hereinbefore  mentioned,  such  person  shall 
not  suffer  death,  or  have  sentence  of  death  avparded  against  him  or  her  for  the  same, 
but  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  s.  2,  in  cases  of  imprisonment,  the  court  may  avfard  hard  labor  and  solitary 
confinement. 

The  statutes  are  not  confined  to  oaths  administered  with  a  seditious  or  mutinous 
intent.  R.  v.  Ball,  6  C.  &  P.  563 ;  E.  v.  Brodribb,  Id.  571.  And  it  is  sufficient  to 
aver  that  the  oath  was  administered,  not  to  give  evidence  against  a  person  belonging 
to  an  association  of  persons  associated  to  do  a  "  certain  illegal  act."  R.  v.  Brodribb, 
supra. 

Proof  of  the  oath.]  With  regard  to  what  is  to  be  considered  an  oath  within  these 
statutes,  it  is  enacted  by  the  37  Geo.  3,  c.  123,  s.  5,  that  any  engagement  or  obliga- 
tion whatsoever,  in  the  nature  of  an  oath,  and  by  52  Geo.  3,  c.  104,  s.  6,  that  any 
engagement  or  obligation  whatsoever  in  the  nature  of  an  oath,  purporting  or  intend- 
ing to  bind  the  person  taking  the  same  to  commit  any  treason  or  murder,  or  any 
felony  punishable  by  law  with  death,  shall  be  deemed  an  oath  within  the  intent  and 
meaning  of  those  statutes,  in  whatever  form  or  manner  the  same  shall  be  adminis- 
tered or  taken,  and  whether  the  same  shall  be  actually  administered  by  any  person 
or  persons  to  any  other  person  or  persons,  or  taken  by  any  person  or  persons,  without 
any  administration  thereof  by  any  other  person  or  persons. 

It  is  not  necessary  in  the  indictment  to  set  forth  the  words  of  the  oath  or  engage- 
ment, the  purport  of  some  material  part  thereof  is  sufficient.  37  Geo.  3,  c.  123,  s.  4  ; 
52  Geo.  8,  e.  10-1,  s.  5  ;  R.  v.  Moore,  6  East,  419  (m).  Parol  evidence  may  be 
given  of  the  oath,  though  the  party  administering  it  appeared  to  read  it  from  a  paper, 
to  produce  which  no  notice  has  been  given.  R.  v.  Moore,  supra.  And  where  the 
terms  of  the  oath  are  ambiguous,  evidence  of  the  declarations  of  the  party  adminis- 
tering it,  made  at  the  time,  is  admissible  to  show  the  meaning  of  those  terms.  Id. 

If  the  book  on  which  the  oath  was  administered  was  not  the  Testament,  it  is  im- 
material, if  the  party  taking  the  oath  believes  himself  to  be  under  a  binding  engage- 
ment. R.  V.  Brodribb,  6  C.  &  P.  671 :  23  E.  C.  L.  R. ;  R.  v.  Loveless,  1  Moo.  & 
Rob.  349  ;  6  C.  &  P.  596.  Where  the  prisoners  were  indicted  under  the  37  Geo. 
3,  Williams,  J.,  said,  that  with  regard  to  the  oath  contemplated  by  the  act  of  Parlia- 
ment, it  was  not  required  to  be  of  a  formal  nature,  but  that  it  was  sufficient  if  it  was 
intended  to  operate  as  an  oath,  and  was  so  understood  by  the  party  taking  it.  The 
precise  form  of  the  oath  was  not  material,  and  the  act  provided  against  any  evasions 
of  its  intentions  by  declaring  (sect.  5),  that  any  engagement  or  obligation  whatever, 
in  the  nature  of  an  oath,  should  be  deemed  an  oath  within  the  intent  and  meaning  of 
the  act,  in  whatever  form  or  manner  the  same  should  be  administered  or  taken. 

Proof  of  aiding  avd  assisting.]  Who  shall  be  deemed  persons  ^aiding  [*741] 
and  as.sisting  in  the  administration  of  unlawful  oaths  is  declared  by  the  third  section 
of  the  37  Geo.  3,  c.  123,  which  enacts  that  persons  aiding  or  assisting  in,  or  present 
and  consenting  to  the  administering  or  taking  of  any  oath  oj  engagement  before 
mentioned  in  the  act,  and  persons  causing  any  such  oath  or  engagement  to  be  ad- 
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ministered  or  taken,  though  not  present  at  the  administering;  or  taking  thereof,  shall 
be  deemed  principal  offenders,  and  tried  as  such,  although  the  person  or  persons  who 
actually  administered  such  oath  or  engagement,  if  any  such  there  be,  shall  not  have 
been  tried  or  convicted. 

Proof  for  prisoner — dkchnure  of  facts.']  In  order  to  escape  the  penalties  of  these 
statutes,  it  is  not  sufficient  for  the  prisoner  merely  to  prove  that  he  took  the  oath  or 
engagement  by  compulsion,  but  in  order  to  establish  that  defence,  he  must  show  that 
he  has  complied  with  the  requisitions  of  the  statutes,  by  the  earlier  of  which  (sect. 
2),  it  is  enacted,  that  compulsion  shall  not  justify  or  excuse  any  person  taking  such 
oath  or  engagement,  unless  he  or  she  shall  within  four  days  after  the  taking  thereof, 
if  not  prevented  by  actual  force  or  sickness,  and  then  within  four  days  after  the 
hindrance  produced  by  such  force  or  sickness  shall  cease,  declare  the  same,  together 
with  the  whole  of  what  he  or  she  knows  touching  the  same,  and  the  person  or  per- 
sons to  whom  and  in  whose  presence,  and  when  and  where  such  oath  or  engagement 
was  administered  or  taken,  by  information  on  oath  before  one  of  his  majesty's  justices 
of  the  peace,  or  one  of  his  majesty's  principal  secretaries  of  state,  or  his  majesty's 
privy  council,  or  in  case  the  person  taking  such  oath  or  engagement  shall  be  in  actual 
service  in  his  majesty's  forces  by  sea  or  land,  then  by  such  information  on  oath  as 
aforesaid,  or  by  information  to  his  commanding  officer.  The  52  Geo.  3,  c.  104,  con- 
tains a  similar  provision  (sect.  2),  fourteen  days  being  substituted  for  four  days. 

It  is  also  provided  by  both  the  above  statutes,  that  any  person  who  shall  be  tried 
and  acquitted  or  convicted  of  any  offence  against  the  acts,  shall  not  be  liable  to  be 
prosecuted  again  for  the  same  offence  or  fact  as  high  treason,  or  misprision  of  high 
treason;  and  further,  that  nothing  in  the  acts  contained  shall  be  construed  to  extend 
to  prevent  any  person  guilty  of  any  offence  against  the  acts,  and  who  shall  not  be 
tried  for  the  same,  as  an  offence  against  the  acts,  from  being  tried  for  the  same,  as 
high  treason  or  misprision  of  high  treason,  in  such  manner  as  if  these  acts  had  not 
been  made. 

Unlawful  comlinations.}  As  connected  with  this  head  of  offence  the  following 
statutes  relative  to  unlawful  combinations  are  shortly  referred  to. 

By  the  39  Geo.  3,  c.  79,  s.  2  (E.),  ail  societies,  the  members  whereof  are  required 
to  take  unlawful  oaths  or  engagements  within  the  intent  of  the  37  Geo.  3,  c.  123,  or 
any  oath  not  required  or  authorized  by  law,  are  declared  unlawful  combinations. 

By  s.  8,  offenders  may  be  summarily  convicted,  or  may  be  proceeded  against  by  in- 
dictment, and  in  the  latter  case  are  liable  to  transportation  for  seven  years,  or  to  be 
imprisoned  for  two  years. 

By  the  57  Geo.  3,  c.  19,  s.  25  (E.),  all  societies,  the  members  whereof  shall  be 
required  to  take  any  oath  or  any  engagement  which  shall  be  unlawful  within  the  37 
Geo.  3,  c.  123,  or  the  52  Geo.  3,  c.  104,  or  to  take  any  oath  not  required,  or  author- 
[*742]  ized  by  *law,  &c.,  are  to  be  deemed  guilty  of  unlawful  combinations  within 
the  39  Geo.  3,  c.  79. 

In  R.  V.  Dixon,  6  C.  &  P.  601 :  25  B.  C.  L.  R.,  Eosanquet,  J.,  held  that  every 
person  engaging  in  an  association,  the  members  of  which,  in  consequence  of  being  so, 
take  any  oath  not  required  by  law,  is  guilty  of  an  offence  within  the  57  Geo.  3,  c. 
19,  s.  25. 

Aclmmistering,  &c.,  voluntary  oaths,  &c.]  By  the  5  &  6  Wm.  4,  c.  62,  s.  13, 
"  It  shall  not  be  lawful  for  any  justice  of  the  peace  or  other  person  to  administer,  or 
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cause  or  allow  to  be  administered,  or  to  receive,  or  cause  or  allow  to  be  received,  any 
oath,  affidavit,  or  solemn  affirmation,  touching  any  matter  or  thing  whereof  such 
justice  or  other  person  hath  not  jurisdiction  or  cognizance  by  some  statute  in  force  at 
the  time  being:  provided  always  that  nothing  herein  contained  shall  be  construed  to 
extend  to  any  oath,  affidavit,  or  solemn  affirmation,  before  any  justice  in  any  matter 
or  thing  touching  the  preservation  of  the  peace,  or  the  prosecution,  trial,  or  punish- 
ment of  offences,  or  touching  any  proceedings  before  either  of  the  houses  of  Parlia- 
ment, or  any  committee  thereof  respectively,  nor  to  any  oath,  affidavit,  or  affirmation 
which  may  be  required  by  the  laws  of  any  foreign  country  to  give  validity  to  instru- 
ments in  writing  designed  to  be  used  in  such  foreign  countries  respectively."  See  R. 
v.  Nott,  4  Q.  B.  768 :  45  E.  C.  L.  R. 
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Proof  of  malfeasance — illegal  acts  in  general 743 

of  nonfeasance, 744 

of  extortion .744 

Extortion  by  public  officers  in  the  Bast  Indies 746 

by  registrars  of  joint  stock  companies, 745 

Proof  on  prosecutions  for  refusing  to  execute  an  office,        ......  745 


Under  this  head  will  be  considered  the  evidence  requisite  in  prosecutions  against 
officers  :  1,  for  malfeasance j  2,  for  nonfeasance;  .3,  for  extortion  ;  and,  4,  for  refus- 
ing to  execute  an  office. 

Proof  of  malfeasance — illegal  acts  in  general.']  It  is  a  general  rule  that  a  pub- 
lic officer  is  indictable  for  misbehavior  in  his  office.  Anon.  6  Mod.  96.  And  where 
the  act  done  is  clearly  illegal,  it  is  not  necessary,  in  order  to  support  an  indictment, 
to  show  that  it  was  done  with  corrupt  motives.  Thus,  where  a  license  having  been 
refused  by  certain  magistrates,  another  set  of  magistrates,  having  concurrent  juris- 
diction, appointed  a  subsequent  day  for  a  meeting,  and  granted  the  license  which 
had  been  refused  before,  it  was  held  that  this  was  an  illegal  act,  and  punishable  by 
indictment,  without  the  addition  of  corrupt  motives. (1)  R.  v.  Sainsbury,  4  T.  R. 
451.  Still  more  is  such  an  offence  punishable  when  it  proceeds  from  malicious  or 
corrupt  motives.  R.  v.  Williams,  3  Burr.  1317  ;  R.  v.  Holland,  1  T.  R.  692.  A 
gaoler  is  punishable  for  barbarously  misusing  the  prisoners.  Hawk.  P.  C.  b.  1,  c.  66, 
s.  2.  So  overseers  of  the  poor  for  misusing  paupers,  as  by  lodging  them  in  unwhole- 
some apartments.  R.  v.  Wetheril,  Cald.  432.  Or  by  exacting  labor  from  such  as 
are  unfit  to  work.  R.  v.  Winship,  Cald.  76.  But  it  is  no  part  of  their  duty  to  cause 
paupers  to  be  vaccinated.  8  Ad.  &  E.  552.  Public  officers  are  also  indictable  for 
frauds  committed  by  them  in  the  course  of  their  employment.  As  where  an  over- 
seer receives  from  the  father  of  a  bastard  a  sum  of  money  as  a  compensation  with  the 
parish,  and  neglects  to  give  credit  for  this  sum  in  account,  he  is  punishable,  though 
the  contract  is  illegal.  R.  v.  Martin,  2  Campb.  268.     See  also  R.  v.  Bembridge, 

(1)  While  it  is  true  that  every  culpable  neglect  of  duty,  enjoined  on  a  public  officer,  either  by 
common  law  or  by  statute,  is  an  indictable  offence,  yet  the  presentment  in  such  case,  unless  the  act 
of  the  officer  is  clearly  illegal,  must  show  with  sufficient  certainty,  that  it  proceeded  from  corrupt  or 
(julpable  motives.  The  State  v.  Buxton,  2  Swan,  57. 
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cited  6  East,  136.  Where  an  officer  neglects  a  duty  incumbent  on  him,  either  by 
common  law  or  statute,  he  is  for  his  fault  indictable.  Per.  Cur.,  K.  v.  Wyat,  1 
Salk.  380. 

Upon  an  indictment  against  a  public  officer  for  neglect  of  duty,  it  is  sufficient  to 
state  that  he  was  such  officer  without  stating  his  appointment;  neither  is  it  necessary 
to  aver  that  the  defendant  had  notice  of  all  the  facts  alleged  in  the  indictment,  if  it 
was  his  official  duty  to  have  known  them.  So  where  a  defendant  is  charged  with 
disobedience  of  certain  orders  communicated  to  him,  it  need  not  be  alleged  that  such 
[*744]  orders  still  continue  in  force,  as  they  will  be  *assumed  to  continue  in  force 
until  they  are  revoked.  And  an  indictment  for  neglect  of  duty  under  a  particular 
statute  need  not  state  that  the  neglect  was  corrupt,  if  the  statute  makes  a  wilful  ne- 
glect a  misdemeanor.  K.  v.  Holland,  5  T.  R.  607. 

Every  malfeasance  or  culpable  nonfeasance  of  an  officer  of  justice,  with  relation  to 
his  office,  is  a  misdemeanor,  and  punishable  with  fine  or  imprisonment,  or  both. 

As  to  the  sale  of  offices,  see  R.  v.  Cbarretie,  13  Q.  B.  447  :  66  E.  C.  L.  R. ;  and 
Hopkins  V.  Prescott,  4  C.  B.  578  :  56  E.  C.  L.  R. 

Proof  of  nonfeasance.']  Upon  a  prosecution  for  not  performing  the  duties  of  an 
office,  the  prosecutor  must  prove,  1,  that  the  defendant  holds  the  office;  2,  that  it 
was  his  duty,  and  within  his  power  to  perform  the  particular  act;  and  3,  that  he  ne- 
glected so  to  do. 

Where  an  officer  is  hound  by  virtue  of  his  office  to  perform  an  act,  the  neglect  to 
perform  that  act  is  an  indictable  offence.  Thus  a  coroner,  2  Chitt.  C.  L.  255 ;  1 
Russ.  by  Grea.  108;  a  constable,  R.  v.  Wyat,  1  Salk.  380;  a  sheriff,  R.  v.  Antro- 
bus,  6  C.  &  P.  784;  and  an  overseer  of  the  poor,  R.  v.  Tawney,  1  Bott.  333, 'are 
indictable  for  not  performing  their  several  duties.  The  majority  of  the  judges  were 
of  opinion,  that  an  overseer  cannot  be  indicted  for  not  relieving  a  pauper,  unless 
there  has  been  an  order  of  justices  for  such  relief,  or  unless  in  a  case  of  immediate 
and  urgent  necessity.  R.  v.  Meredith,  Russ.  &  Ry.  46.  But  where  the  indictment 
stated  that  the  defendant  (an  overseer)  had  under  his  care  a  poor  woman  belonging 
to  his  township,  but  neglected  to  provide  for  her  necessary  meat,  &c.,  whereby  she 
was  reduced  to  a  state  of  extreme  weakness,  and  afterwards,  through  want,  &c.,  died, 
the  defendant  was  convicted,  and  sentenced  to  a  year's  imprisonment.  R.  v.  Booth, 
Ibid.  47  (n).  And  in  a  case  where  an  overseer  was  indicted  for  neglecting,  when 
required,  to  supply  medical  assistance  to  a  pauper  laboring  under  dangerous  illness, 
it  was  held  that  the  offence  was  sufficiently  charged  and  proved,  though  the  pauper 
was  not  in  the  parish  workhouse,  nor  had  previously  to  his  illness  received  or  stood 
in  need  of  parish  relief  R.  v.  Warren,  Ibid.  48  (ra). 

By  the  11  Geo.  1,  c.  4,  the  chief  officers  of  corporations,  absenting  themselves  on 
the  charter  day  for  the  election  of  officers,  shall  be  imprisoned  for  six  months.  Such 
offence,  however,  is  not  indictable  within  the  statute,  unless  their  presence  is  neces- 
sary to  constitute  a  legal  corporate  assembly.  R.  v.  Corry,  5  Blast  372. 

Proof  of  extortion.]  One  of  the  most  serious  offences  committed  by  persons  in 
office  is  that  of  extortion,  which  is  defined  to  be  the  taking  of  money  by  an  officer  by 
color  of  his  office,  either  where  none  at  all  is  due,  or  not  so  much  is  due,  or  where  it 
is  not  yet  due.Cl)  Hawk.  P.  C.  b.  1,  c.  68,  s.  1.     So  the  refusal  by  a  public  officer 

(1)  It  is  an  indictable  offence  in  public  officers  to  exact  and  receive  anything  more  for  the  per- 
formance of  their  duty  than  the  fees  allowed  by  law.  Gillmore  v.  Lewis,  12  Ohio   281. 
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to  perform  the  duties  of  his  office,  until  his  fees  have  been  paid,  is  extortion.  3  Inst. 
149 ;  R.  V.  Hescott,  1  Salk.  330 ;  Hutt.  53.  So  it  is  extortion  for  a  miller  or  a 
ferryman  to  take  more  toll  than  is  due  by  custom.  R.  v.  Burdett,  infra.  So  where 
the  farmer  ofa  market  erected  such  a  number  of  stalls  that  the  market  people  had 
not  space  to  sell  their  wares,  it  was  held  that  the  taking  money  from  them  for  the 
use  of  the  stalls  was  extortion.  R.  v.  Burdett,  1  Ld.  Raym.  149. 

*The  prosecutor  must  be  prepared  to  prove,  first,  that  the  defendant  fills  the  [*745] 
office  in  question.  For  this  purpose  it  will  be  sufficient  to  show  that  he  has  acted  as 
such  officer;  and  secondly,  the  fact  of  the  extortion.  This  must  be  done  by  showing 
what  are  the  usual  fees  of  the  office,  and  proving  the  extortion  of  more.  Several 
persons  may  be  indicted  jointly,  if  all  are  concerned ;  for  in  this  offence  there  are  no 
accessaries,  but  all  are  principals.  R.  v.  Atkinson,  2  Ld.  Raym.  1248 ;  1  Salk.  382 ; 
R.  V.  Loggen,  1  Str.  75. 

The  indictment  must  state  the  sum  which  the  defendant  received,  but  the  exact 
sum  need  not  be  proved,  as  where  he  is  indicted  for  extorting  twenty  shillings,  it  is 
sufficient  to  prove  that  he  extorted  one  shilling.  R.  v.  Burdett,  1  Ld.  Raym.  149 ; 
R.  V.  Gillham,  6  T.  R.  2G7;  R.  v.  Higgins,  4  C.  &  P.  247:  19  E.  C.  L.  R,(l) 

The  offence  of  extortion  is  punishable  as  a  misdemeanor  at  common  law,  by  fine 
and  imprisonment,  and  by  removal  from  office.  Hawk.  P.  C.  b.  1,  c.  68,  s.  5.  Pen- 
alties are  likewise  added  by  the  statute  of  Westm.  1,  c.  26. 

It  is  also  an  indictable  offence  to  persuade  another  to  extort  money  from  a  person, 
whereby  money  actually  was  extorted  from  him.  R.  v.  Tracy,  3  Salk.  192. 

Extortion  by  public  officers  in  the  East  Tnclies.]  The  33  Geo.  3,  c.  52,  s.  62, 
enacts,  that  the  demanding  or  receiving  any  sum  of  money,  or  other  valuable  thing, 
as  a  gift  or  present,  or  under  color  thereof,  whether  it  be  for  the  use  of  the  party  re- 
ceiving the  same,  or  for  or  pretended  to  be  for  the  use  of  the  East  India  Company, 
or  of  any  other  person  whatsoever,  by  any  British  subject  holding  or  exercising  any 
office  or  employment  under  his  majesty,  or  the  company  in  the  East  Indies,  shall  be 
deemed  to  be  extortion  and  a  misdemeanor  at  law,  and  punished  as  such.  The 
offender  is  also  to  forfeit  to  the  king  the  present  so  received,  or  its  full  value ;  but  the 
court  may  order  such  present  to  be  restored  to  the  party  who  gave  it,  or  may  order 
it  or  any  part  of  it,  or  of  any  fine  which  they  shall  set  upon  the  offender,  to  be  paid 
to  the  prosecutor  or  informer. 

In  R.  V.  Douglas,  13  Q.  B.  74 :  66  E.  C.  L.  R.;  S.  C.  17  L.  J.  M.  C.  176,  Parke, 
B.,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  confirming  that  of  the 
Queen's  Bench,  said,  "  The  object  of  the  legislature  was  to  prevent  a  person  receiving 
any  gift,  or  present,  or  sum  of  money,  in  the  East  Indies  (he  being  an  officer  of  the 
government,  or  of  the  East  India  Company),  absolutely,  whatever  the  reason  of  that 
gift  might  be;"  and  added,  "it  was  thought  by  the  legislature,  looking  at  the  bal- 
ange  of  convenience  and  inconvenience,  that  great  advantages  were  obtained  by 
putting  an  end  to  gifts  altogether,  though  it  might  be  at  the  expense  of  some  occa- 
sional mischief  to  innocent  persons." 


Cl)  The  fees  must  be  wilfully  and  corruptly  demanded.  It  is  not  extortion  in  case  of  mistake  or 
for  extra  trouble  in  conformity  with  usage.  Commonwealth  v.  Shed,  2  Mass.  227.  There  must  be 
the  receipt  of  money  or  some  other  thing  of  value.  Taking  a  promissory  note  is  not  enough.  Com- 
monwealth V.  Corry,  2  Mass.  524.     See  People  r.  Whaley,  6  Cowen,  661. 

It  is  not  necessary  in  an  indictment  against  a  constable  for  extortion,  in  corruptly  and  by  color  of 
his  office  collecting  on  an  execution  more  than  was  due,  to  show  what  sum  he  had  extorted  for  his- 
fees.  The  State  r.  Stotts,  5  Black.  460. 
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Extortions  hy  regutrars  of  joint  stork  companies.]  By  the  7  &  8  Vict.  c.  110 
(an  act  for  the  registration,  incorporation,  and  regulation  of  joint-stock  companies), 
s.  22,  "  If  either  the  said  registrar  of  joint-stock  companies,  or  any  person  employed 
under  him,  either  demand  or  receive  any  gratuity  or  reward  in  respect  of  any  service 
performed  by  him,  other  than  the  fees  aforesaid,  then  for  every  such  oflFence,  every 
such  registrar  or  person  shall  be  guilty  of  a  misdemeanor." 

[*746]  Proof  on  prosecutions  for  refusing  to  execute  an  office.]  A  refusal  *to  exe- 
cute an  oflSce  to  which  a  party  is  duly  chosen,  is  an  indictable  offence,  as  that  of  con- 
stable :  R.  V.  Lone,  2  Str.  920 ;  K  v.  Genge,  Cowp.  13 ;  or  overseer :  R.  v.  Jones, 
2  Str.  1145;  7  Mod.  410;  1  Russ.  by  Grea.  145. 

The  prosecutor  must  prove  the  election  or  appointment  of  the  defendant,  his  lia- 
bility to  serve,  notice  to  him  of  his  appointment,  and  his  refusal.  It  must  appear 
that  the  persons  appointing  him  had  power  so  to  do.  Thus  on  an  indictment  for  not 
serving  the  office  of  constable  on  the  appointment  of  a  corporation,  it  must  be  stated_^ 
and  proved  that  the  corporation  had  power  by  prescription  to  make  such  an  appoint- 
ment, for  they  possess  no  such  power  of  common  right.  R.  v.  Bernard,  2  Salk.  52 ; 
1  Ld.  Raym.  94.  The  notice  of  his  appointment  must  then  be  proved,  R.  v.  Harper, 
5  Mod.  96,  and  his  refusal,  or  neglect  to  perform  the  duties  of  the  office,  from  which 
a  refusal  may  be  presumed. 

For  the  defence  it  may  be  shown  that  the  defendant  is  not  an  inhabitant  resiant 
of  the  place  for  which  he  is  chosen.  R.  v.  Adlard,  4  B.  &  C.  772 ;  10  E.  C.  L.  R. ; 
Donne  v.  Martyr,  8  B.  &  C.  62  :  15  E.  C.  L.  R. ;  and  see  the  other  grounds  of  excep- 
tion enumerated  in  Archb.  Cr.  Pr.  669,  10th  ed.  It  is  not  any  defence  that  the 
defendant  resides  in  the  jurisdiction  of  a  leet  within  the  hundred  or  place  for  which 
he  is  elected  :  R.  v.  Genge,  Cowp.  13  ;  or  that  no  constable  had  ever  before  been  ap- ' 
pointed  for  the  place.  2  Keb.  557. 

The  punishment  is  fine  or  imprisonment,  or  both.  See  R.  v.  Bower,  1  B.  &  C. 
687  :  8  E.  C.  L.  R. 
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At  common  law 747 

Proof  of  the  authority  to  administer  an  oath,       .....  .  747 

of  the  occasion  of  administering  the  oath, 751 

of  the  taking  of  the  oath 753 

of  the  substance  of  the  oath,        ..........  754 

of  the  materiality  of  the  matter  sworn,        ........  757 

of  introductory  .averments,  .         .         .         ,         .         .         .         ,         .         .761 

of  the  falsity  of  the  matter  sworn,       ...*..         ....  764 

of  the  corrupt  intention  of  the  defendant, .  765 

Witnesses,  number  requisite,         .......         ....  765 

Statutes  relating  to  perjury, 7(59 

Punishment,   •..........,,  772* 

Postponing  trials  for  perjury,        ••.....,...  773 

Subornation  of  perjury,        ............  773 

Proof  of  the  incitement,  .         •.•......,  773 

of  the  taking  of  the  false  oath, 773 


The  proofs  required  to  support  an  indictment  for  perjury  at  common  law  will  be 
first  considered,  and  the  statutes  creating  the  offence  of  perjury  in  various  cases  will 
be  subsequently  stated. 

By  the  22  &  23  Vict.  c.  17,  supra,  p.  178,  no  indictment  for  perjury  is  to  be  pre- 
ferred without  previous  authority  as  there  mentioned. 
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Perjury  at  common  law-l  Perjury  at  common  law  is  defined  to  be  a  wilful  false 
oath  by  one  who,  being  lawfully  required  to  depose  the  truth  in  any  proceeding  in  a 
court  of  justice,  swears  absolutely  in  a  matter  of  some  consequence  to  the  point  in 
'  question,  whether  he  be  believed  or  not.(l)  Hawk.  P.  C.  b.  1,  o.  69,  s.  1.  The  pro- 
ceedings, however,  are  not  confined  to  courts  of  justice.    Vide  post,  p.  751. 

The  necessity  for  showing  distinctly  that  the  false  oath  was  taken  in  a  judicial  pro- 
ceeding, is  not  dispensed  with  by  the  23  Geo.  2,  c.  11,  s.  1.  E.  v.  Overton,  4  Q.  B. 
83 :  45  E.  C.  L.  K.. 

To  support  an  indictment  for  perjury,  the  prosecutor  must  prove,  1,  the  authority 
to  administer  an  oath  ;  2,  the  occasion  of  administering  it;  3,  the  taking  of  the  oath ; 
4,  the  substance  of  the  oath  ;  5,  the  materiality  of  the  matter  sworn  ;  6,  the  intro- 
ductory averments  ;  7,  the  falsity  of  the  matter  sworn  ;  and  8,  the  corrupt  intention 
of  the  defendant.  2  Stark.  Ev.  621,  2d  ed. 

Proof  of  the  authority  to  administer  an  oath.^  Where  the  oath  has  been  ad- 
ministered by  a  master  in  chancery,  surrogate,  or  commissioner  having  a  general  au- 
thority for  that  purpose,  it  is  not  necessary  to  prove  his  appointment ;  it  being  suffi- 
cient to  show  that  he  has  acted  in  that  character.  See  the  cases  cited,  ante,  pp.  6 
and  17.  But  *as  this  evidence  is  only  presumptive,  it  may  be  rebutted,  and  [*748] 
the  defendant  may  show  that  there  was  no  appointment,  or  that  it  was  illegal.  Thus 
after  proof  that  the  oath  had  been  made  before  a  person  who  acted  as  a  surrogate, 
the  defendant  showed  that  he  had  not  been  appointed  according  to  the  canon,  and 
was  acquitted.  E.  v.  Verelst,  3  Camp.  432.  Where  the  party  administering  the 
oath  derives  his  authority  from  a  special  commission,  directed  to  him  for  that  pur- 
pose, it  is  necessary  to  prove  the  authority,  by  the  production  and  proof  of  the  com- 
mission which  creates  the  special  authority.  2  Stark.  Ev.  622,  2d  ed.  Thus  upon 
an  indictment  for  perjury  against  a  bankrupt,  in  passing  his  last  examination,  Lord 
Ellenborough  ruled  that  it  was  necessary  to  give  strict  proof  of  the  bankruptcy,  which 
went  to  the  authority  of  the  commissioners  to  administer  an  oath,  for  unless  the  de- 
fendant really  was  a  bankrupt  the  examination  was  unauthorized.  E.  v.  Punshon,  3 
Camp.  96 ;  3  B.  &  C.  354 :  10  E.  C.  L.  E.  See  also  E.  v.  Ewington,  2  Moo.  C.  C. 
E.  223,  post,  p.  752. 

Where  a  cause  was  preferred  by  a  judge's  order,  and  it  was  directed  that  the  wit- 
nesses should  be  sworn  before  a  judge,  "  or  before  a  commissioner  dvly  authorized," 
and  a  witness  was  sworn  before  a  commissioner  for  taking  affidavits  (empowered  by 
Stat.  29  Car.  2,  c.  5),  it  was  held  that  he  was  not  indictable  for  perjury,  the  com- 
missioner not  bein^  "  duly  authorized"  by  the  statute  to  administer  an  oath  for  a 
viva  voce  examination.  E.  v.  Hanks,  3  C.  &  P.  419  :  14  E.  C.  L.  E.  So  a  master  ex- 
traordinary in  chancery,  not  having  any  authority  to  administer  oaths  in  matters  before 
the  Court  of  Admiralty,  a  conviction  for  perjury  in  an  affidavit  used  in  the  Court  of 
Admiralty,  and  sworn  before  a  master  extraordinary  in  chancery,  was  held  to  be  bad. 
E.  V.  Stone,  1  Dears.  C.  C.  E.  251 ;  S.  C.  23  L.  J.  M.  C.  14.  So  an  arbitrator  under 
the  9  &  10  Viet.  c.  95,  s.  "77,  not  having  authority  to  administer  an  oath,  false  evi- 
dence given  before  him  is  not  the  subject  of  perjury.  E.  v.  Hallett,  2  Den.  C.  C  E. 
237  ;  8.  C.  20  L.  J.  M.  C.  197. 

Where  perjury  was  charged  to  have  been  committed  on  that  which  was  in  efiFect 

(I)  The  definition  of  Hawkins  has  the  words  "in  a  course  of  justice,"  which  is  more  accurate  than 
the  phrase  in  the  text,  "in  a  court  of  ju.^tice."  The  CommonweaUh  v.  Powell,  2  Metcalf  (Ky.),  10  ; 
The  State  v.  Kennerly,  10  Richardson's  Law,  162;  The  State  v.  Lament.  2  Wisconsin,  4-37. 

Perjury  cannot  be  committed  In  an  official  oath.  The  State  v.  Dayton,  3  Zabriskie,  49. 
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the  aflSdavit  on  an  interpleader  rule,  and  the  indictment  set  out  the  circumstances 
of  a  previous  trial,  the  verdict,  the  judgment,  the  writ  of  fieri  facias,  the  levy,  the 
notice  by  the  prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's  affidavit  that  the 
goods  were  his  property,  but  omitted  to  state  that  any  rule  was  obtained  according  to 
the  provisions  of  the  interpleader  act :  Coleridge,  J.,  held  that  the  indictment  was 
bad,  as  the  affidavit  did  not  appear  to  be  made  on  &  judicial  proceeding  :  since  for  any- 
thing that  appeared  it  might, have  been  a  voluntary  oath.  K.  v.  Bishop,  Carr.  &  M. 
302  :  41  E.  C.  L.  R. 

In  the  case  of  a  trial  taking  place  where  the  court  has  no  jurisdiction,  for  evidence 
given  thereat,  a  witness  cannot  be  indicted  for  perjury.  R.  v.  Oohen,  1  Stark,  N.  P.  C. 
511 ;  Baston  v.  Gouch,  3  Salk.  269.  But  a  false  oath  taken  before  commissioners, 
whose  commission  is  at  the  time  in  strictness  determined  by  the  death  of  the  king, 
is  perjury,  if  taken  before  the  commissioners  had  notice  of  the  demise.  Hawk.  P.  C. 
b.  1,  c.  69,  s.  4 ;  2  Russ.  by  Grea.  599. 

Perjury  was  committed  before  magistrates  upon  the  second  application  for  a  bas- 
tardy order,  a  former  application  having  been  dismissed  on  the  merits;  but  it  was 
[*749]  held,  that  the  magistrates  had  jurisdiction,  *and  the  conviction  was  good.  R. 
V.  Cooke,  2  Den.  C.  C.  R.  462 ;  S.  C.  21  L.  J.  M.  C.  136. 

A  summons  was  granted  by  a  justice  under  the  7  &  8  Vict.  c.  101,  and  the  8  & 
9  Vict.  c.  10,  on  the  application  of  the  mother  of  a  bastard  child  against  the  defend- 
ant, as  the  putative  father,  more  than  twelve  months  after  the  birth,  in  which  sum- 
mons it  was  alleged  that  he  had  within  the  twelve  months  paid  money  for  the  main- 
tenance of  the  child;  but  instead  of  alleging  that  the  mother  had  given  proof  that 
such  money  had  been  paid,  in  the  form  given  by  the  statute,  the  summons  alleged 
that  the  mother  stated  that  it  had  been  paid.  The  defendant  appeared  in  answer  to 
the  summons,  and  took  no  objection  either  to  the  form  of  the  summons  or  to  the  pro- 
ceedings upon  which  it  was  founded,  but  denied  the  paternity,  and  swore  that  he  had 
never  paid  any  money  for  maintenance.  Perjury  was  assigned  on  the  latter  statement, 
and  was  fully  proved  at  the  trial;  but  it  was  also  proved  that  the  statement  by  the 
mother  that  maintenance  had  been  paid,  upon  which  the  summons  was  issued,  was 
not  made  on  oath.  It  was  held  (dissentiente,  Martin,  B.),  that  the  proceedings  against 
the  father  before  the  magistrate,  were  civil  and  not  criminal,  and  that  the  defect 
in  the  proceedings  was  an  irregularity  which  was  capable  of  being  and  had  been 
waived  by  the  defendant.  Consequently,  that  the  jurisdiction  of  the  magistrates  was 
well  founded,  and  the  defendant  rightly  convicted  of  perjury.  R.  v.  Berry,  Bell,  C. 
C.  46;  S.  C.  28  L.  J.  M.  C.  70. 

A.  was  indicted  for  perjury  committed  before  the  justices  in  petty  sessions  on  the 
hearing  of  a  summons  in  bastardy  under  the  7  &  8  Vict.  c.  101,  s.  2.  No  evidence 
had  been  given  before  the  summoning  justice  that  the  defendant  had  paid  any  money 
for  the  maintenance  of  the  child  within  twelve  months  next  after  its  birth,  and  this 
had  not  in  fact  been  done,  but  no  objection  was  taken  by  the  defendant  before  the 
magistrate  on  that  account,  though  the  summons  was  in  the  form  given  by  the 
schedule  to  the  8  &  9  Vict.  o.  10,  alleging  such  payment  of  maintenance.  Held, 
that  the  justices  in  petty  sessions  had  jurisdiction  to  hear  the  complaint,  as  the  de- 
fendant had  waived  the  objection,  which  was  one  relating  to  matter  of  process  only, 
and  not  of  the  essence  of  the  jurisdiction ;  and  that  the  conviction  was,  therefore, 
good.  R.  V.  Simmons,  Bell,  C.  0.  168 ;  S.  C.  28  L.  J.  M.  C.  183. 

An  affidavit  of  debt,  made  under  1  &  2  Vict.  c.  110,  s.  8,  and  sworn  before  a 
registrar  of  the  court  of  bankruptcy,  is  sworn  before  a  competent  authority,  and  per- 
jury may  be  assigned  upon  it.  R.  v.  Dunn,  16  L.  J.  Q.  B.  382. 
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No  oath  taken  before  persons  acting  merely  in  a  private  capacity,  or  before  those 
who  take  upon  them  to  administer  oaths  of  a  public  nature,  without  legal  authority,  or 
before  those  who  are  authorized  to  administer  some  oaths,  but  not  that  which  happens 
to  be  taken  before  them,  or  even  before  those  who  take  upon  them  to  administer  jus- 
tice by  virtue  of  an  authority  seeming  colorable,  but  in  truth  void,  can  never  amount 
to  perjury  in  the  eye  of  the  law,  for  they  are  of  no  manner  offeree.  Hawk.  P.  C.  b. 
1,  c.  99,  s.  4;  2  Russ.  by  Grea.  599  (1) 

The  authority  by  which  the  party  is  empowered  to  administer  the  oath,  must,  if 
specially  described,  be  proved  as  laid.  Therefore,  where  the  indictment  stated  the 
oath  to  have  been  administered  at  the  assizes,  before  justices  assigned  to  take  the  said 
assizes,  before  *A.  B.,  one  of  the  said  justices,  the  said  justices  having  then  [*750] 
and  there  power,  &c.,  and  in  fact  the  judge,  when  the  oath  was  administered,  was 
sitting  under  the  commission  of  oyer  and  terminer  and  gaol  delivery,  this  was  held 
to  be  a  fatal  variance,  R.  v.  Lincoln,  Russ.  &  Ry.  421.  But  an  indictment  for  per- 
jury at  the  assizes  may  allege  the  oath  to  have  been  taken  before  one  of  the  judges 
in  the  commission,  though  the  names  of  both  appear.  R.  v.  Alford,  1  Leach,  150 ; 
see  R.  V.  Coppard,  post,  p.  762. 

The  recent  statute  14  &  15  Vict.  c.  100,  s.  20,  enacts,  "That  in  every  indictment 
for  perjury,  &c.,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendant,  and  by  what  court  or  before  whom  the  oath,  affirmation,  declara- 
tion, affidavit,  deposition,  bill,  answer,  notice,  certificate,  or  other  writing  was  taken, 
made,  signed,  or  subscribed,  without  setting  forth  the  bill,  answer,  information,  in- 
dictment, declaration,  or  any  part  of  any  proceeding,  either  in  law  or  in  equity,  and 
without  setting  forth  the  commission  or  authority  of  the  court  or  person  before  whom 
such  offence  was  committed." 

In  an  indictment  for  perjury,  intended  to  be  charged  as  having  been  committed  in 
the  course  of  the  trial  of  an  appeal  before  the  commissioners  of  assessed  taxes,  it  is 
necessary  to  set  out  with  particularity  all  that  is  requisite  to  give  the  commissioners 

jurisdiction  to  try  the  appeal.  R.  v. ,  1  Cox,  C.  C.  50.    So  on  an  indictment  for 

perjury,  alleged  to  have  been  committed  on  the  hearing  of  an  information  under  the 
Beer  Act,  1  Wm.  4,  c.  64,  s.  15,  before  two  justices  at  petty  sessions.  Park  and  Pat- 
teson,  JJ.,  held  that  it  was  necessary  to  aver  that  the  justices  were  acting  in  and  for 
the  division  or  place  in  which  the  house  was  situate;  but  that  it  was  not  necessary  to 
allege  they  were  acting  in  petty  sessions,  as  every  meeting  of  two  justices  in  one  place 
for  business  is  itself  a  petty  session.  R.  v.  Rawlins,  8  C.  &  P.  439.  An  indictment 
for  perjury  committed  before  a  magistrate,  stated  that  the  defendant  went  before  the 
magistrate  and  was  sworn,  and  that  being  so  sworn,  he  did  falsely,  &o.,  ''  say,  depose, 
swear,  charge,  and  give  the  said  justice  to  be  informed  "  that  he  saw,  &c. ;  it  was 
held  by  the  judges  that  this  sufficiently  showed  that  the  oath  was  taken  in  a  judicial 
proceeding.  R.  v.  Gardiner,  8  G.  &  P.  737  :  34  E.  C.  L.  R. ;  S.  C.  2  Moo.  C.  C.  95. 
In  a  previous- case,  where  the  indictment  merely  stated  that  the  defendant,  intending 
to  subject  W.  M.  to  the  penalties  of  felony,  went  before  two  magistrates,  and  "did 
depose  and  swear,"  &c.  (setting  out  a  deposition,  which  stated  that  W.  B.  had  put 
his  hand  into  the  defendant's  pocket,  and  taken  out  a  5L  note),  and  assigning  perjury 
upon  it;  Coleridge,  J.,  held  that  the  indictment  was  bad,  as  it  did  not  show  that  any 

(1)  The  Stite  v.  Hayward,  1  Nott  &  MoCord,  547 ;  The  United  States  v.  Bailey,  9  Peters,  238'; 
Shaffer  v.  Kintzer,  1  Binney,  542;  see  Chapman  v.  Gillett,  2  Conn.  40. 

An  oath  administered  by  the  clerk  of  a  court,  not  required  by  law  or  by  order  of  court,  is  extra- 
judicial, and  if  false  lays  no  foundation  for  an  indictment  for  perjury.  The  United  States  v.  Bab- 
cock,  4  McLean,  113. 
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charge  of  felony  had  been  previously  made,  or  that  the  defendant  then  made  any 
charge  of  felony,  or  that  any  judicial  proceeding  was  pending  before  the  magistrates. 
R.  V.  Pearson,  8  C.  &  P.  119. 

An  indictment  for  perjury,  alleging  that  the  defendant  had  filed  a  petition  for  pro- 
tection from  process  in  the  county  court,  and  charging  perjury  against  him  in  the 
proceedings  consequent  upon  the  petition,  was  held  sufficiently  to  show  the  jurisdic- 
tion of  the  county  court,  without  alleging  that  the  defendant  had  resided  for  six 
months  within  the  jurisdiction.  R.  v.  Walker,  27  L.  J.  Q.  B.  137. 

An  information  laid  under  the  Game  Act,  the  1  &  2  Wm.  4,  c.  32,  s.  30,  and  in 
pursuance  of  the  same  statute,  s.  41,  and  the  6  &  7  Wm.  4,  c.  65,  s.  9,  if  laid  by  a 
[*751]  person  not  deposing  on  oath  to  the  *matter  of  charge,  must  distinctly  show 
that  the  charge  was  deposed  to  by  some  other  credible  witness  on  oath.  If  the  in- 
formation leaves  this  doubtful,  all  further  proceedings  upon  it  are  without  jurisdic- 
tion ;  and  if  the  defendant  is  summoned,  and  appears  to  answer  the  charge,  a  witness 
giving  false  evidence  on  the  hearing  cannot  be  convicted  of  perjury.    R.  v.  Scotton, 

5  Q.  B.  493  :  48  E.  C.  L.  R. ;  see  also  R.  v.  Goodfellow,  Carr.  &  M.  569  :  41  E.  C. 
L.  R.  But  unless  a  statute  requires  it,  an  information  need  not  be  on  oath,  and  there- 
fore, under  the  24th  section  of  the  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  an 
information  upon  oath  is  not  requisite  in  order  to  give  the  magistrate  jurisdiction.  R. 
v.  Millard,  1  Dears.  C.  C.  R.  166;  S.  C.  22  L.  J.  M.  C.  108.  It  is  not  necessary 
in  the  indictment  to  show  the  nature  of  the  authority  of  the  party  administering  the 
oath.  R.  V.  Callanan,  6  B.  &  C.  602  :  13  E.  C.  L.  R. ;  see  also  R.  v.  Berry,  supra, 
p.  749. 

Proof  of  the  occasion  of  admmistering  the  oath.'\  The  occasion  of  administering 
the  oath  must  be  proved  as  stated.  Thus,  if  the  perjury  were  committed  on  the  trial 
of  a  cause  of  nisi  prius,  the  record  must  be  produced  in  order  to  show  that  such  a 
trial  was  had :  2  Stark.  Ev.  622,  2d  ed. ;  and  for  this  purpose  the  nisi  prius  record  is 
sufficient  (1)  R.  v.  lies,  Cases  temp.  Hardw.  118,  see  p.  172  and  p.  809.  The  occa- 
sion, and  the  parties  before  whom  it  came  on  to  be  tried,  must  be  correctly  stated. 
Where  it  was  averred  that  a  cause  came  on  to  be  tried  before  Lloyd,  Lord  Kenyon, 
&c.,  William  Jones  being  associated,  &e.,  and  it  appeared  that  Roger  Kenyon  was 
associated,  this  was  ruled  a  fatal  variance.  R.  v.  Eden,  1  Esp.  97.  See  also  R.  v. 
Fellowes,  1  C.  &  K.  115:  47  E.  C.  L.  R.  But  where  an  indictment  alleged  that 
the  trial  of  an  issue  took  place  before  B.,  sheriff  of  D.,  by  virtue  of  a  writ  directed  to 
the  said  sheriff;  and  the  writ  of  trial  put  in  evidence  was  directed  to  the  sheriff,  and 
the  return  was  of  a  trial  before  him,  but  in  fact  the  trial  took  place  before  a  deputy, 
not  the  under-sheriff,  it  was  held  no  variance.  R.  v.  Dunn,  2  Moo.  0.  C.  297;   1  C. 

6  K.  730.  It  is  not  merely  before  courts  of  justice,  even  at  common  law,  that  per- 
sons taking  false  oaths  are  punishable  for  perjury.  Any  false  oath  is  punishable  as 
perjury,  which  tends  to  mislead  a  court  in  any  of  its  proceedings  relating  to  a  matter 
judicially  before  it,  though  it  in  no  way  affects  the  principal  judgment  which  is  to  be 
given  in  the  cause;  as  an  oath  made  by  a  person  offering  himself  as  bail.  And  not 
only  such  oaths  as  are  taken  on  judicial  proceedings,  but  also  such  as  any  way  tend 
to  abuse  the  administration  of  justice  are  properly  perjuries,  as  an  oath  before  a  justice 
to  compel  another  to  find  sureties  of  the  peace;  before  commissioners  appointed  by 
the  king  to  inquire  into  the  forfeiture  of  his  tenants'  estates,  or  commissioners 
appointed  by  the  king  to  inquire  into  defective  titles.  Hawk.  P.  C.  b.  1,  c.  69,  s.  3. 


(1)  Resp  T.  Goss  et  al.,  2  Yeates,  479. 
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A  false  oath  in  any  court,  whether  of  record  or  not,  is  indictable  for  perjury.  5  Mod. 
348.  And  perjury  may  be  assigned  upon  the  oath  against  simony,  taken  by  clergy- 
men at  the  time  of  their  institution.  K.  v.  Lewis,  1  Str.  70.  A  person  may  be  in- 
dicted for  perjury  who  gives  false  evidence  before  a  grand  jury  when  examined  as  a 
witness  before  them  upon  a  bill  of  indictment.  R.  v.  Hughes,  1  C.  &  K.  519  :  47  E. 
C.  L.  R. 

A  man  may  be  indicted  for  perjury  in  an  oath  taken  by  him  in  his  own  cause,  as 
in  an  answer  in  chancery,  or  to  interrogatories  concerning  *a  contempt,  or  in  [*752'} 
an  affidavit,  &c.,  as  well  as  by  an  oath  taken  by  him  as  a  witness  in  the  case  of  another 
person.  Hawk.  P.  C.  b.  1,  c.  69,  s.  5.(1) 

Perjury  cannot  be  assigned  upon  a  false  verdict,  for  jurors  are  not  sworn  to  depose 
the  truth,  but  only  to  judge  truly  of  the  depositions  of  others.  Id. 

Where  the  prisoner  was  indicted  for  taking  a  false  oath  before  a  surrogate  to  pro- 
cure a  marriage  license,  being  convicted,  the  judges,  on  a  case  reserved,  were  of 
opinion  that  perjury  could  not  be  charged  upon  an  oath  taken  before  a  surrogate. 
They  were  also  of  opinion  that  as  the  indictment  in  this  case  did  not  charge  that  the 
defendant  took  the  oath  to  procure  a  license,  or  that  he  did  procure  one,  no  punish- 
ment could  be  inflicted.  R.  v.  Foster,  Russ.  &  Ry.  459;  and  see  R.  v.  Alexander,  1 
Leach,  63;  see  also  1  Vent.  370,  and  the  observations  2  Deac.  Dig.  C.  L.  IIOL 
But  a  surrogate  has  power  to  administer  an  oath,  and  a  false  oath  taken  before  him 
for  the  purpose  of  obtaining  a  marriage  license-is  a  misdemeanor.  R.  v.  Chapman,  1 
Den.  C.  C.  R.  432;  8.  C.  18  L.  J.  M.  C.  152. 

Perjury  cannot  be  assigned  upon  an  affidavit  sworn  in  the  Insolvent  Debtors'  Court 
by  an  insolvent  respecting  the  state  of  his  property  and  his  expenditure,  for  the  pur- 
pose of  obtaining  an  extended  time  to  petition  under  the  10th  section  of  the  7  Geo. 
4,  0.  57,  without  proving  that  the  court  by  its  practice  requires  such  an.  affidavit. 
And  such  proof  is  not  given  by  an  officer  of  the  court  producing  printed  rules, 
purporting  to  be  rules  of  the  court,  which  he  has  obtained  from  the  clerk  of  the 
rules,  and  is  in  the  habit  of  delivering  out  as  rules  of  the  court,  but  which  are  not 
otherwise  shown  to  be  rules  of  the  court,  the  officer  professing  to  have  no  knowledge 
of  the  practice,  except  from  such  printed  rules.  R.  v.  Koop,  6  Ad.  &  E.  198.  Ten- 
terden,  C.  J.,  held  that  an  indictment  for  perjury  would  not  lie  under  the  71st  sec- 
tion of  the  7  Geo.  4,  c.  57,  against  an  insolvent  debtor  for  omissions  of  property  in  his 
schedule,  such  offence  being  made  liable  to  punishment  under  the  70th  section  as  a 
substantive  misdemeanor.  R.  v.  Mudie,  1  Moo.  &  R.  128. 

The  object  with  which  the  oath  was  taken  need  not  be  carried  into  effect,  for  the 
perjury  is  complete  at  the  moment  when  the  oath  was  taken,  whatever  be  the  subse- 
quent proceedings.  Thus  where  the  defendant  was  indicted  for  perjury  in  an  affi- 
davit which  could  not,  from  certain  defects  in  the  jurat,  be  received  in  the  court  for 
which  it  was  sworn  ;  Liddledale,  J.,  was  of  opinion  that  nevertheless  perjury  might 
be  assigned  upon  it.  R.  v.  Hailey,  Ry.  &  Moo.  N.  P.  C.  94  :  21  E.  C.  L.  R.  So  it 
was  ruled  by  Tenterden,  C.  J.,  that  a  party  filing  a  bill  for  an  injunction,  and  making 
an  affidavit  of  matters  material  to  it,  is  indictable  for  perjury  committed  in  that  affi- 
davit, though  no  motion  is  ever  made  for  an  injunction.  R.  y.  White,  Moo.  &  M. 
271 :  22  E.  C.  L.  R. 

Perjury  cannot  be  committed  in  evidence  given  before  commissioners  of  bank- 

(1)  Eesp.  V.  Newell,  3  Yeates,  414. 

In  a  trial  before  a  justice  of  tlie  peace,  if  the  plaintiff  offer  himself  as  a  witness,  is  sworn  and  tes- 
tifies falsely,  perjury  may  be  assigned  on  the  oath  thus  taken.  Montgomery  v.  The  State,  10  Ohio, 
220. 
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ruptcy,  where  there  was  no  good  petitioning  creditor's  debt  to  support  the  fiat.  E.  v. 
Ewington,  2  Moo.  C.  C.  223;  S.  C.  Carr.  &  M.  319  :  41  E.  C.  L.  R. 

The  enforced  answers  of  a  bankrupt  under  examination  of  a  bankruptcy  commis- 
sioners to  questions  relating  to  matters  specified  in  sect.  117  of  the  Bankrupt  Con- 
solidation Act,  1849,  may  be  given  in  evidence  by  the  prosecution  on  any  criminal 
proceeding  against  the  bankrupt.   R.  v.  Scott,  25  L.  J.  M.  C.  128. 

[*753]  *Proof  of  the  taking  of  the  oath.]  It  is  sufficient  in  the  indictment  to  state 
that  the  defendant  duly  took  the  oath.(l)  R.  v.  McArthur,  Peake,  N.  P.  C.  155.  But 
where  it  was  averred  that  he  was  sworn  on  the  Gonpels,  and  it  appeared  that  he  had 
been  sworn  according  to  the  custom  of  his  own  country,  without  kissing  the  book,  it 
was  held  a  fatal  variance,  though  the  averment  was  afterwards  proved  by  its  appear- 
ing that  he  was  previously  sworn  in  the  ordinary  manner.    Id. 

The  mode  of  proving  that  the  defendant  was  sworn,  in  an  indictment  for  perjury 
in  an  answer  in  chancery,  is  by  producing  the  original  answer  signed  by  him,  and 
proving  his  handwriting,  and  that  of  the  master  in  chancery  to  the  jurat,  together 
with  proof  of  the  identity  of  the  defendant.  R.  v.  Morris,  1  Leach,  50 ;  2  Burr. 
1189;  R.  V.  Benson,  2  Campb.  50S.  The  making  of  an  affidavit  is  proved  in  the 
same  manner  by  production  and  proof  of  the  handwriting.  The  whole  affidavit  must 
be  produced.  R.  v.  Hudson,  1  F.  &  F.  56. 

The  form  of  the  oath  as  stated  in  the  indictment  was  that  the  prisoner  should 
speak  "the  truth,  the  whole  truth,  and  nothing  but  the  truth,"  and  it  was  proved 
to  have  been  administered  in  the  form  that  the  prisoner  should  "true  answer  make." 
Watson,  B.,  held,  that  this  was  not  a  material  variance.  R.  v.  Southwood,  1  F.  &  F. 
356. 

Where  the  affidavit  upon  which  the  perjury  was  assigned  was  signed  only  with  the 
mark  of  the  defendant,  and  the  jurat  did  not  state  that  the  affidavit  was  read  over 
to  the  party,  Littledale,  J.,  said,  "  As  the  defendant  is  illiterate,  it  must  be  shown 
that  she  understood  the  affidavit.  Where  the  affidavit  is  made  by  a  person  who  can 
write,  the  supposition  is  that  such  person  is  acquainted  with  its  contents,  but  in  the 
case  of  a  marksman  it  is  not  so.  If  in  such  a  case  a  master  by  the  jurat  authenti- 
cates the  fact  of  its  having  been  read  over,  we  give  him  credit,  but  if  not,  he  ought 
to  be  called  upon  to  prove  it.  I  should  have  difficulty  in  allowing  the  parol  evidence 
of  any  other  person."  R.  v.  Hailey,  1  C.  &.  P.  258  :  12  E.  C.  L.  R. 

It  is  incumbent  upon  the  prosecutor  to  give  precise  and  positive  proof  that  the 
defendant  was  the  person  who  took  the  oath.  R.  v.  Brady,  1  Leach,  330  ;  but  this 
rule  must  not  be  taken  to  exclude  circumstantial  evidence.  R.  v.  Price,  6  East,  323; 
2  Stark.  Ev.  624,  2d  ed. 

It  must  appear  that  the  oath  was  taken  in  the  county  where  the  venue  is  laid ; 
and  the  recital  in  the  jurat  of  the  place  where  the  oath  is  administered,  is  sufficient 
evidence  that  it  was  administered  at  the  place  named.  R.  v.  Spencer,  Ry.  &  Moo.  N. 
P.  C.  98  :  21  B.  C.  L.  R.  But  though  the  jurat  state  the  oath  to  be  taken  in  one 
county,  the  prosecutor  may  show  that  it  was  in  fact  taken  in  another.  R.  v.  Eniden, 
9  East,  437. 

The  making  of  a  false  affirmation  by  a  Quaker  or  Moravian,  must  be  proved  in  the 
same  manner  as  the  taking  of  a  false  oath.  By  the  22  Geo.  2,  c.  46,  s.  36,  if  any 
Quaker  making  the  declaration  or  affirmation  therein  njentioned,  shall  be  lawfully 

(1)  Reap.  v.  Newell,  3  Yeates,  414. 

An  indictment  for  perjury,  alleging  that  the  respondent  was  sworn  and  took  her  corporal  oath  to 
speak  the  truth,  the  whole  truth,  Ac,  was  holden  to  be  sustained  by  evidence  of  the  oath  taken  with 
uplifted  band.  State  v.  Norris,  9  N.  Hampshire,  96. 
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convicted  of  having  wilfully,  falsely,  and  corruptly  affirmed  and  declared  any  matter 
or  thing,  which,  if  the  same  had  been  deposed  in  the  usual  form,  would  have 
amounted  to  wilful  and  corrupt  perjury,  every  person  so  offending  shall  incur  and 
suffer  the  pains,  penalties,  &c.,  inflicted  on  persons  *convicted  of  wilful  and  [*754] 
corrupt  perjury.  The  9  Geo.  4,  c.  32,  3  &  4  "Wm.  4,  c.  49,  3  &  4  Wm.  4,  c.  82,  and  1  &  2 
Vict.  c.  77,  which  admit  the  evidence  of  Quakers,  Moravians,  and  separatists,  in  all 
cases  whatsoever,  criminal  or  civil,  contain  similar  clauses ;  £fnd  there  are  various 
other  statutes  by  which  false  affirmations  are  subjected  to  the  penalties  inflicted  on 
perjury. 

The  recent  statute  17  &  18  Vict.  c.  125,  s.  20,  enacts,  that  "If  any  person  called 
as  a  witness  or  required  or  desiring  to  make  an  affidavit  or  deposition,  shall  refuse  or 
be  unwilling,  from  alleged  conscientious  motives,  to  be  sworn,  it  shall  be  lawful  for 
the  court  or  judge,  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or 
depositions,  upon  being  satisfied  of  the  sincerity  of  such  objections,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation,"  &c. 

And  by  sect.  21,  "If  any  person,  making  such  solemn  affirmation  or  declaration, 
shall  wilfully,  falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if 
the  same  had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilful  and  cor- 
rupt perjury,  every  such  person  so  offending  shall  incur  the  same  penalties  as  by  the 
laws  and  statutes  of  this  kingdom  are  or  may  be  enacted  or  provided  against  persons 
convicted  of  wilful  and  corrupt  perjury." 

Although  the  taking  of  a  false  oath  required  by  statute  is  a  misdemeanor,  it  is  not 
perjury,  unless  made  so  by  the  statute.  R.  v.  Mudie,  and  R  v.  Chapman,  ante,  p. 
752 ;  and  see  R.  v.  De  Beauvoir,  7  C.  &  P.  20 :  32  E.  C.  L.  R  ;  and  see  also  R.  v. 
Harris,  Id.  253,  and  R.  v.  Dodsworth,  8  C.  &  P.  218  :  34  E.  C.  L.  R.,  as  to  giving 
false  answers  at  an  election. 

By  the  5  &  6  Wm.  4,  c.  62,  abolishing  unnecessary  oaths  (see  ante,  p.  742),  and 
substituting  declarations  in  lieu  thereof  (but  which,  by  s.  9,  does  not  extend  to  pro- 
ceedings in  courts  of  justice  or  before  justices  of  the  peace),  persons  making  false 
declarations  shall  (s.  21)  be  guilty  of  a  misdemeanor. 

Proof  of  the  substance  of  the  oath.]  In  proving  the  substance  of  the  oath,  or  the 
matter  sworn  to  by  the  defendant,  it  was  long  a  question  how  far  it  was  incumbent 
on  the  prosecutor  to  prove  the  whole  of  the  defendant's  statement  relative  to  the 
same  subject-matter,  as  where  he  has  been  both  examined  and  cross-examined;  or 
whether  it  was  sufficient  for  him  merely  to  prove  so  much  of  the  substance  of  the  oath 
as  was  set  out  on  the"  record,  leaving  it  to  the  defendant  to  prove  any  other  part  of 
the  evidence  given  by  him,  which  qualified  or  explained  the  part  set  out.  Thus  Lord 
Kenyon  ruled,  that  the  whole  of  the  defendant's  evidence  on  the  former  trial  should 
be  proved,  for  if  in  one  part  of  his  evidence  he  corrected  any  mistake  he  had  made 
in  another  part,  it  would  not  be  perjury.  R.  v.  Jones,  N.  P.  C.  38  ;  see  also  R.  v. 
Dowlin,  Id.  170;  2  Chitty,  C.  L.  312,  2d  ed. ;  Anon.  cor.  Lord  Gifford,  cited  Ry. 
&  Moo.  N.  P.  C.  300 :  21  E.  C.  L.  R. ;  vide  post,  p.  755. 

It  was  formerly  thought  that  an  oath  did  not  amount  to  perjury,  unless  sworn  in 
absolute  and  direct  terms,  and  that  if  a  man  swore  according  as  he  thought,  remem- 
hered,  or  believed  only,  he  could  not  be  convicted  of  perjury.  3  Inst.  166.  But  the 
modern  doctrine  is  otherwise.  It  is  said  by  Lord  Mansfield  to  be  certainly  true,  that 
a  man  may  be  indicted  for  perjury  in  swearing  that  he  believes  a  fact  to  be  true  which 
he  knows  to  be  false.    R.  v.  Pedley,  1  Leach,  327.     *The  difficulty,  if  any,  [*755] 
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is  in  the  proof  of  the  assignment.  R.  v.  Schlesinger,  10  Q.  B.  670  :  59  E.  C.  L.  R. ; 
S.  C.  it  L.  J.  M.  C.  29.(1) 

So  perjury  may  be  committed  by  swearing  to  a  statement  which  in  one  sense  is 
true,  but  which,  in  the  sense  intended  to  be  impressed  by  the  party  swearing,  is 
false,  as  in  a  case  mentioned  by  Lord  Mansfield.  The  witness  swore  that  he  left  the 
party  whose  health  was  in  question,  in  such  a  way  that  were  he  to  go  on  as  he  then 
was,  he  would  not  live  two  hours.  It  afterwards  turned  out  that  the  man  was  very 
well,  but  had  got  a  bottle  of  gin  to  his  mouth,  and  true  it  was,  in  a  sense  of  equivo- 
cation, that  had  he  continued  to  pour  the  liquor  down,  he  would  in  much  less  time 
than  two  hours  have  been  a  dead  man.  LofFt's  Gilb.  Ev.  662. 

No  case  appears  to  have  occurred  in  our  law  of  an  indictment  for  perjury  for  mere 
matter  of  opinion.  The  following  observations  on  this  subject  are  from  the  pages  of 
an  eminent  writer  on  the  criminal  law  of  Scotland. 

If  the  matter  sworn  to,  be  one  of  opinion  only,  as  a  medical  opinion,  it  cannot  in 
the  general  case  be  made  the  foundation  of  a  prosecution  for  perjury.  But  though  a 
medical  or  scientific  opinion  cannot  in  general  be  challenged  as  perjury,  because  the 
uncertainty  and  division  of  opinion  in  the  medical  profession  is  proverbial ;  yet,  if  it 
assert  a  fact,  or  draw  an  inference  evidently  false,  as  for  example,  if  a  medical  atten- 
dant swear  that  a  person  is  unfit  to  travel  who  is  in  perfect  health,  or  an  architect 
shall  declare  a  tenement  to  be  ruined,  which  is  in  good  condition,  certainly  the  gross 
falsehood  of  such  an  assertion  fchall  in  neither  case  be  protected  by  the  plea  that  it 
related  to  a  matter  of  professional  investigation.  Alison,  J'rin.  Or.  Law  of  Scotl. 
468. 

In  R.  v.  Stolady,  1  F.  &  F.  518,  Pollock,  C.  B.,  said  that  it  was  not  a  sufficiently 
precise  allegation  whereon  to  found  an  indictment  for  perjury  that  the  prisoner  swore 
that  a  certain  event  did  not  happen  between  two  fixed  dates ;  his  attention  not  having 
been  called  to  the  particular  day  on  which  the  transaction  did  take  place. 

A  doubt  may  arise,  whether  a  witness  can  be  convicted  of  perjury,  in  answer  to  a 
question  which  he  could  not  legally  be  called  upon  to  answer,  but  which  is  material 
to  the  point  in  issue.     No  decision  upon  this  subject  appears  to  have  taken  place  in 
our  courts;  but  in  Scotland  it  has  been  held,  that  a  conviction  for  perjury  in  such 
case  cannot  be  maintained.     Speaking  of  the  general  rule,  that  where  the  matter  is 
pertinent  to  the  issue,  the  party  taking  a  false  oath  will  be  guilty  of  perjury,  Mr. 
Alison  says,  "  There  is  one  exception,  however,  to  this  rule,  where  the  matter  on 
which  the  perjury  was  alleged  to  have  been  committed  was  such,  as  it  was  not  com- 
petent to  examine  the  witness  upon,  however  material  to  the  issue ;  for  law  cannot 
lend  the  terrors  of  its  punishment  to  protect  a  party  in  pursuing  an  incompetent  and 
illegal  train  of  investigation.     On  this  ground  it  was,  that  the  decision  went,  in  the 
case  of  Patrick  McCurly,  4th  August,  1777,  who  had  been  precognosced  with  a  view 
to  a  criminal  trial,  and,  afterwards,  as  often  happens,  had  given  a  diflFerent  account 
of  the  matter  on  the  trial  itself.     Towards  the  close  of  his  deposition,  he  was  asked 
whether  he  had  ever  given  a  diiferent  account  of  the  matter,  and  he  swore  he  had 
not.     Upon  this  last  falsehood  he  was  indicted  for  perjury;  and  after  a  debate  on  the 
[*756]  relevancy,  the  prosecutor  abandoned  the  charge;  nor,  in  truth,  does  *it  seem 
possible  to  maintain  an  indictment  for  perjury  in  such  a  case,  where  the  question  was 
clearly  incompetent,  and  the  witness  would  have  been  entitled  to  decline  answering 
it.  Prin.  Grim.  Law  Scot.  470. 

Where  on  an  indictment  for  perjury,  upon  the  trial  of  an  action,  it  appeared  that 

(1)  The  Commonwealth  v.  Cornish,  6  Binney,  249. 
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the  evidence  given  on  that  trial  by  the  defendant  contained  all  the  matter  charged  as 
perjury,  but  other  statements,  not  varying  the  sense  intervened  between  the  matters 
set  out,  Abbott,  C.  J.,  held  the  omission  immaterial,  since  the  effect  of  what  was 
stated  was  not  varied.  E.  v.  Solomon,  Ry.  &  Moo.  N.  P.  C.  252  :  21  E.  C.  L.  R. 
So  where  perjury  was  assigned  upon  several  parts  of  an  affidavit,  it  was  held  that 
those  parts  might  be  set  out  in  the  indictment  as  if  continuous,  although  they  were 
in  fact  separated  by  the  introduction  of  other  matter.  R.  v.  Callanan,  6  B.  &  0  102: 
13  E.  C.  L.  R.  It  seems  that  where  the  indictment  sets  forth  the  substance  and 
effect  of  the  matters  sworn,  it  must  be  proved,  that  in  substance  and  effect,  the  defend- 
ant swore  the  whole  of  what  is  thus  set  forth  as  his  evidence,  although  the  count 
contains  several  distinct  assignments  of  perjury.  R.  v.  Leef,  2  Campb.  134;  4  B.  & 
C.  852  :  10  E.  C.  L.  R.  Where  the  indictment  charged  that  the  defendant  in  sub- 
stance and  effect  swore,  &c.,  and  it  appeared  that  the  deposition  was  made  by  him 
and  his  wife  jointly,  he  following  up  the  statement  of  the  wife,  which  was  held  to  be 
no  variance.  R.  v.  Grendall,  2  C.  &  P.  563  :  12  E.  0.  L.  R.  An  indictment  for 
perjury  alleged  to  have  been  committed  in  an  affidavit  sworn  before  the  commissioner 
of  the  Court  of  Chancery  stated  that  a  commission  of  bankrupt  issued  against  the 
defendant,  under  which  he  was  duly  declared  a  bankrupt.  It  then  stated,  that  the 
defendant  preferred  his  petition  to  the  Lord  Chancellor,  setting  forth  various  matters, 
and  amongst  others,  the  issuing  of  the  commission,  that  the  petitioner  was  declared  a 
bankrupt,  and  that  his  estate  was  seized  under  the  commission,  and  that,  at  the 
second  meeting,  one  A.  B.  was  appointed  assignee,  and  an  assignment  made  to  him, 
and  that  he  possessed  himself  of  the  estate  and  effects  of  the  petitioner.  It  then 
stated,  that  at  the  several  meetings  before  the  commission,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said  assignee,  to  a  certain  effect.  At 
the  trial  the  petition  was  produced,  and  it  appeared  that  the  allegation  was,  that  at 
the  several  meetings  before  the  com,missioners,  the  petitioner  declared  to  that  effect. 
It  was  held  that  this  was  no  variance,  inasmuch  as  it  was  sufficient  to  set  out  in  the 
indictment  the  petition  in  substance  and  effect,  and  the  word  "  commission  "  was  one 
of  equivocal  meaning,  and  used  to  denote  either  a  trust  or  authority  exercised,  or  the 
persons  by  whom  the  trust  or  authority  was  exercised,  and  that  it  sufficiently  appeared, 
from  the  context  of  the  petition  set  forth  in  the  indictment,  that  it  was  used  in  the 
latter  sense.  R.  v.  Dudman,  4  B.  &  C.  850  :  1 0  E.  C.  L.  R.  Where  the  indictment 
professes  to  set  out  the  substance  and  effect  of  the  matter  sworn  to,  and  in  the  depo- 
sition a  word  is  omitted,  which  is  supplied  in  the  setting  forth  of  the  deposition  in 
the  indictment,  that  is  a  fatal  variance ;  the  proper  mode  in  such  cases  is,  to  set  forth 
the  deposition  as  it  really  is,  and  to  supply  the  sense  by  an  innuendo.  R.  v.  Taylor, 
1  Campb.  404.  And  where  the  indictment,  in  setting  out  the  substance  and  effect  of 
the  bill  in  equity  upon  the  answer  to  which  the  perjury  was  assigned,  stated  an  agree- 
ment between  the  prosecutor  and  the  defendant  respecting  hoiises,  and  upon  the  orig- 
inal bill  being  read,  it  appeared  that  the  word  was  *house  (in  the  singular  [*7o7] 
number),  Abbott,  C.  J.,  said,  "The  indictment  professes  to  describe  the  substance 
and  effect  of  this  bill;  it  does  not,  certainly,  profess  to  set  out  the  tenor,  but  this  I 
think  is  a  difference  in  substance,  and  consequently  a  fatal  variance."  R.  v.  Spencer, 
Ry.  &  Moo.  N.  P.  C.  98 :  21  B.  C.  L.  R. 

The  omission  of  a  letter,  in  setting  out  the  affidavit  on  which  perjury  is  assigned, 
will  not  be  material,  if  the  sense  is  not  altered  thereby,  as  undertood  for  understood. 
Although  it  be  under  an  averment  "  to  the  tenor  and  6^wt  following."  R.  v.  Beech, 
1  Leach,  183;  Cowp.  229. 

In  a  late  case,  where  the  witness  stated  that  he  could  not  undertake  to  say  that  he 
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had  given  the  whole  of  the  prisoner's  testimony,  but  to  the  best  of  his  recollection  he 
had  given  all  that  was  material  to  the  inquiry  and  relating  to  the  transaction  in  ques- 
tion, Littledale,  J.,  thouglit  that  this  evidence  was  primd  facie  sufficient,  and  that 
if  there  was  anything  else  material  sworn  by  the  prisoner  on  the  former  trial,  he 
might  prove  it  on  his  part.  No  such  evidence  having  been  given,  the  prisoner  was 
convicted,  and  on  a  case  reserved,  the  judges  held  that  the  proof  was  sufficient  for 
the  jury,  and  that  the  conviction  was  right.  K.  v.  Rowley,  Ry.  &  Moo.  N.  P.  C.  299; 
1  Moody,  C.  C.  111.  Where  it  has  once  been  proved,  says  Mr.  Starkie,  that  particu- 
lar facts,  positively  and  deliberately  sworn  to  by  the  defendant,  in  any  part  of  his  evi- 
dence, were  falsely  sworn  to,  it  seems  in  principle  to  be  incumbent  on  him  to  prove, 
if  he  can,  that  in  other  parts  of  his  testimony  he  explained  or  qualified  that  which 
he  had  sworn  to.  2  Stark.  Ev.  625,  2d  ed. 

The  defendant,  although  perjury  be  assigned  on  his  answer,  deposition,  or  affidavit 
in  writing,  may  prove  that  an  explanation  was  afterwards  given,  qualifying  or  limit- 
ing the  first  answer.  2  Stark.  Ev.  627,  2d  ed.;  2  Russ.  by  Grea.  658;  R.  v.  Carr, 
Sid.  418.  And  if  it  appear,  on  the  evidence  for  the  prosecution,  that  a  part  of  the 
defendant's  statement,  qualifying  the  rest,  is  omitted,  the  judge  will  not  suffer  the 
case  to  go  to  the  jury.  The  defendant  had  paid  a  bill  for  a  Mr.  Shipley,  and  sum- 
moned a  party  named  Watson,  to  whom  he  had  paid  it,  before  the  court  of  requests, 
for  an  overcharge.  The  defendant  was  asked  whether  Watson  was  indebted  to  him 
in  the  sum  of  lis.;  he  answered,  "He  is."  On  the  question  being  repeated,  and 
the  witness  required  to  recollect  himself,  he  subjoined,  "  as  agent  for  Mr.  Shipley." 
He  was  indicted  for  perjury  upon  his  first  answer  only,  but  it  appearing  upon  the 
case  for  the  prosecution  that  he  had  qualified  that  answer,  Nares,  J.,  refused  to  per- 
mit the  case  to  go  to  the  jury,  observing  that  it  was  perjury  assigned  on  part  only  of 
an  oath,  the  most  material  part  being  purposely  kept  back.  R.  v.  Hurry,  1  Lofft's 
Gilb.  Ev.  57. 

On  the  trial  of  an  indictment  for  perjury,  alleged  to  have  been  committed  before 
a  magistrate,  the  written  deposition  of  the  defendant  taken  down  by  the  magistrate 
was  put  in  to  prove  what  he  then  swore,  and  it  was  proposed  to  call  the  attorney  for 
the  prosecution  to  prove  some  other  matters  sworn  to  by  the  defendant,  which  were 
not  mentioned  in  the  depositions ;  Parke,  J.,  held  that  this  could  not  be  done.  R.  v. 
Wylde,  6  C.  &  P.  380  :  25  B.  C.  L.  E.     See  ante,  p.  64. 

[*758]  Proof  of  the  materiality  of  the  matter  sworn^  It  must  either  *appear 
on  the  face  of  the  facts  set  forth  in  the  indictment  that  the  matter  sworn  to,  and 
upon  which  the  perjury  is  assigned,  was  material,  or  there  must  be  an  express  aver- 
ment to  that  effect.  R.  v.  Bowling,  5  T.  R.  318;  R.  v.  NichoU,  1  B.  &  Ad.  21 :  20 
E.  C.  L.  R. ;  R.  v.  McKeron,  2  Russ.  by  Grea.  639.  An  express  averment  that  a 
question  was  material,  lets  in  evidence  to  prove  that  it  was  so.  R.  v.  Bennett,  2  Den. 
C.  C.  R.  241 ;  S.  C.  20  L.  J.  M.  C.  217.  Where,  upon  an  indictment  for  perjury 
committed  in  an  answer  in  chancery,  the  perjury  was  assigned  in  the  defendant's 
denial  in  the  answer  of  his  having  agreed,  upon  forming  an  insurance  company,  of 
which  he  was  a  director,  &c.,  to  advance  10,000^.  for  three  years,  to  answer  any  im- 
mediate calls,  and  there  was  no  averment  that  this  was  material,  nor  did  it  appear  for 
w>at  purpose  the  bill  was  filed,  nor  what  was  prayed,  the  judgment  was  arrested.  R. 
V.  Bignold,  2  Russ.  by  Grea.  639.  So  perjury  cannot  be  assigned  on  an  answer  in 
chancery,  denying  a  promise  absolutely  void  by  the  statute  of  frauds.  R.  v.  Bene- 
sech,  Peake's  Add.  Cases,  93. 

The  materiality  of  the  matter  sworn  to  must  depend  UDon  the  state  of  thn  pnnafi 
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and  the  nature  of  the  question  in  issue  (1)  If  the  oath  is  altogether  foreign  from 
the  purpose,  not  tending  to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce 
the  jury  to  give  a  readier  credit  to  the  substantial  part  of  the  evidence,  it  cannot 
amount  to  perjury.  As  if  upon  a  trial  in  which  the  issue  is,  whether  such  a  one  is 
compos  or  not,  a  witness  introduces  his  evidence  by  giving  an  account  of  a  journey 
which  he  took  to  see  the  party,  and  swears  falsely  in  relation  to  some  of  the  circum- 
stances of  the  journey.  So  where  a  witness  was  asked  by  a  judge  whether  he  brought 
a  certain  number  of  sheep  from  one  town  to  another  altogether,  and  answered  that  he 
did  so,  whereas  in  truth  he  did  not  bring  them  altogether,  but  part  at  one  time  and 
part  at  another,  yet  he  was  not  guilty  of  perjury,  because  the  substance  of  the  ques- 
tion was,  whether  he  brought  them  all  or  not,  and  the  manner  of  bringing  was  only 
circumstance.  (2  Kolle,  41,  369.)  Upon  the  same  ground  it  is  said  to  have  been  ad- 
judged, that  where  a  witness  being  asked  whether  such  a  sum  of  money  were  paid 
for  two  things  in  controversy  between  the  parties,  answered,  it  was,  when  in  truth  it 
was  only  paid  for  one  of  them  by  agreement,  such  witness  ought  not  to  be  punished 
for  perjury,  because,  as  the  case  was,  it  was  no  ways  material  whether  it  was  for  one 
or  for  both.  (2  Rolle,  42.)  Also  it  is  said  to  have  been  resolved,  that  a  witness  who 
swore  that  one  drew  his  dagger,  and  beat  and  wounded  J.  S.,  when  in  truth  he  beat 
him  with  a  staff,  was  not  guilty  of  perjury,  because  the  beating  only  was  material. 
(Hetley,  97.)    Hawk.  P.  C.  b.  1,  c.  69,  s.  8. 

After  stating  these  authorities,  Mr.  Serjeant  Hawkins  observes,  that  perhaps  in  all 
these  cases  it  ought  to  be  intended  that  the  question  was  put  in  such  a  manner  that 
the  witness  might  reasonably  apprehend  that  the  sole  design  of  putting  it  was  to  be 
informed  of  the  substantial  part  of  it,  which  might  induce  him,  through  inadvert- 
ency, to  take  no  notice  of  the  circumstantial  part,  and  give  a  general  answer  to  the 
substantial;  for  otherwise,  if  it  appear  plainly  that  the  scope  of  the  question  was  to 
sift  him  as  to  his  knowledge'of  the  substance,  by  examining  him  strictly  as  to  the 
circumstances,  and  he  gave  a  particular  and  distinct  account  of  all  the  circumstances, 
*which  afterwards  appears  to  be  false,  he  cannot  but  be  guilty  of  perjury,  in-  [*759] 
asmuch  as  nothing  can  be  more  apt  to  incline  a  jury  to  give  credit  to  the  substantial 
part  of  a  man's  evidence  than  his  appearing  to  have  an  exact  and  particular  knowl- 
edge of  all  the  circumstances  relating  to  it.  Upon  these  grounds,  the  opinion  of  the 
judges  seems  to  be  very  reasonable  (1  Rolle,  368;  Palmer,  382),  who  held  a  witness 
to  be  guilty  of  perjury  who,  in  an  action  of  trespass  for  breaking  the  plaintiff's  close, 
and  spoiling  it  with  sheep,  deposed  that  he  saw  thirty  or  forty  sheep  in  the  close,  and 
that  he  knew  them  to  be  the  defendants,  because  they  were  marked  with  a  mark 
which  he  knew  to  be  the  defendant's,  whereas  in  truth  the  defendant  never  used 
such  a  mark;  for  the  giving  such  a  special  reason  for  his  remembrance  could  not 
but  make  his  testimony  the  more  credible  than  it  would  have  been  without  it;  and 
though  it  signified  nothing  to  the  merits  of  the  cause  whether  the  sheep  had  any 
mark  or  not,  yet  inasmuch  as  the  assigning  such  a  circumstance  in  a  thing  imma- 
terial, had  such  a  direct  tendency  to  corroborate  the  evidence  concerning  what  was 
most  material,  it  was  consequently  equally  prejudicial  to  the  party,  and  equally  crim- 

(1)  Where  three  or  more  persons  were  alleged  to  be  jointly  concerned  in  an  assault,  and  it  was 
contended  to  be  immaterial,  if  all  participated  in  it,  by  which  of  them  certain  acts  were  done,  heid 
to  be  material,  and  that  evidence  as  to  the  acts  of  either,  if/ wilfully  and  falsely  given,  constituted 
perjury.  State  v.  Norris,  9  N.  Hamp.  96. 

Perjury  may  be  committed  by  wilfully  false  swearing  in  a  point  which  is  only  circumstantially  ma- 
terial to  the  question  in  dispute.  Commonwealth  v.  Pollard,  12  Metcnlf,  225. 

When  a  party  is  indicted  for  perjury  in  giving  testimony  oh  the  trial  of  an  issue  in  court,  proof 
that  his  testimony  was  admitted  on  that  trial  is  not  sufficient  to  warrant  the  jury  to  infer  that  it  was 
material.  Commonwealth  v.  Pollard,  12  Metcalf,  225. 
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inal  in  its  own  nature,  and  equally  tending  to  abuse  the  administration  of  justice,  as 
if  the  matter  sworn  had  been  the  very  point  in  issue. (1)  Hawk.  P.  G.  b.  1,  c.  69,  s. 
8 ;  2  Russ.  by  Grea.  600. 

The  vendor  of  goods  having  obtained  a  verdict  in  an  action  on  a  contract  upon 
proof  of  the  same  by  bought  and  sold  notes,  the  purchasers  filed  a  bill  in  chancery  for 
a  discovery  of  other  parol  terms,  and  for  equitable  relief  from  the  contract.  The 
answer  to  the  bill  denied  the  existence  of  the  alleged  parol  terms.  On  an  indict- 
ment assigning  perjury  upon  the  allegation  which  contained  such  denial;  it  was  held 
by  Coleridge,  J.,  that  the  prayer  of  the  bill  being  not  to  enforce  the  parol  terms,  but 
to  obtain  relief  from  the  contract,  the  assignment  of  perjury  was  upon  a  matter  mate- 
rial and  relevant  to  the  suit  in  chancery.  R.  v.  Yates,  Carr.  &  M.  132 :  41  E.  C. 
L.  R. 

A  question  having  no  general  bearing  on  the  matters  in  issue  may  be  made  mate- 
rial by  its  relation  to  the  witness's  credit,  and  false  swearing  thereoii  will  be  perjury. 
R.  V.  Overton,  2  Moo.  C.  C.  263 ;  R.  v.  Phillpotts,  2  Den.  C.  C.  R.  302 ;  S.  C.  21 
L.  J.  M.  C.  i8.  In  the  latter  case,  the  evidence  given  in  respect  to  which  perjury 
tad  been  assigned  was  afterwards  withdrawn  and  was  inadmissible,  but  it  was  held 
that  this  could  not  purge  the  false  swearing ;  and  Maule,  J.,  in  the  course  of  the  ar- 
gument said:  "Here  the  defendant,  by  means  of  a  false  oath  endeavors  to  have  a 
document  received  in  evidence;  it  is  therefore  a  false  oath  in  a  judicial  proceeding; 
it  is  material  to  that  judicial  proceeding,  and  it  is  not  necessary  that  it  should  have 
been  relevant  and  material  to  the  issue  being  tried." 

Upon  an  application  for  an  affiliation  jorder  against  one  H.,  the  applicant,  who  had 
been  delivered  in  March,  was  asked  in  cross-examination  whether  she  had  not  had 
connection  with  Gr.  in  the  previous  September.  She  denied  that  she  had.  G.,  hav- 
ing been  afterwards  called  to  contradict  her,  swore  falsely  that  he  had  had  connection 
with  her  in  the  month  named.  Held  on  an  indictment  against  G.  for  perjury,  by 
Cockburn,  0.  J.,  Erie,  C.  J.,  Pollock,  C.  B.,  Wightman,  Williams,  Willes,  Keating, 
and  Mellor,  JJ.,  Bramwell,  Channell,  and  Wilde,  BB.,  that  the  conviction  of  G. 
under  these  circumstances  was  right :  for  that,  though  the  evidence  was,  strictly 
speaking,  inadmissible,  having  been  admitted,  it  had  reference  to  the  inquiry,  and  was 
caleulated  to  mislead,  it  being  false,  therefore,  perjury  might  be  assigned  upon  it;  and 
that  2  Hawk.  P.  G.  bk.  1,  c.  69,  s.  8 ;  3  Inst.  164;  and  R.  v.  Philpotts,  21  L.  J. 
M.  C.  18,  were  authorities  to  this  effect.  Martin,  B.,  and  Grompton,  J.,  thought 
otherwise,  as  the  question  to  which  the  answer  was  given'  was  not  material  to  the 
issue  to  be  tried.  Reg.  v.  Gibbons,  10  W.  R.  350. 

In  R.  V.  Murray,  1  F.  &  F.  80,  Martin,  B.,  after  consulting  Byles,  J.,  held  that  a 
charge  of  perjury  could  not  be  founded  on  a  false  statement  made  in  answer  to  a 
question  wholly  irrelevant  to  the  matter  under  inquiry,  though  it  might  have  the 
effect  of  testing  the  witness's  credit. 

The  degree  of  materiality  is  not,  as  it  seems,  to  be  measured.  Thus  it  need  not 
appear  that  the  evidence  was  sufficient  for  the  party  to  recover  upon,  for  evidence 
may  be  very  material,  and  yet  not  full  enough  to  prove  directly  the  issue  in  question. 
R.  V.  Rhodes,  2  Ld.  Raym.  887.  So  if  the  evidence  was  circumstantially  material, 
it  is  sufficient.  R.  v.  Griepe,  1  Lord  Raym.  258;  12  Mod.  145. 
[*760]  *A  few  cases  may  be  mentioned  to  illustrate  the  question  of  materiality.  If 
in  answer  to  a  bill  filed  by  A.  for  redemption  of  lands  assigned   to  him  by  B.,  the 


(1)  State  V.  Strat,  1  Murph.  124 ;  State  v.Hattaway,  2  Nott  &  McCord,  118  ;  Wilson  v.  Nations, 
5  Yerger,  211. 
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defendant  swears  that  he  had  no  notice  of  the  assignment,  and  insists  upon  tacking 
another  bond  debt  due  from  B.  to  his  mortgage,  this  is  a  material  fact  on  which  per- 
jury may  be  assigned.  K.  v.  Pepy,  Peake,  N.  P.  C.  138.  In  an  answer  to  a  bill 
filed  against  the  defendant  for  the  specific  performance  of  an  agreement  relating  to 
the  purchase  of  land,  the  defendant  had  relied  on  the  statute  of  frauds  (the  agree- 
ment not  being  in  writing),  and  had  also  denied  having  entered  into  any  such  agree- 
ment, and  upon  this  denial  in  his  answer  he  was  indicted  for  perjury;  but  Abbott,  C. 
J.,  held  that  the  denial  of  an  agreement  which  by  the  statute  was  not  binding  upon 
the  parties,  was  wholly  immaterial,  and  the  defendant  was  acquitted.  R.  v.  Dunston, 
Ry,  &  Moo.  N.  F.  C.  109  :  21  E.  C.  L.  R. ;  but  see  Bartlett  v.  Pickersgill,  4  Burr. 
2255  ;  4  East,  577  (n).  An  indictment  for  perjury  stated  that  it  became  a  material 
question,  whether  om  the  occasion  of  a  certain  alleged  arrest  L.  touched  K.,  &c.  The 
defendant's  evidence  as  set  out  was,  "  L.  put  his  arms  round  him  and  embraced 
him  " — innuendo,  that  L.  had  on  the  occasion  to  which  the  said  evidence  applied 
touched  the  person  of  K.  It  was  held  by  the  Court  of  King's  Bench,  that  the  mate- 
riality of  this  evidence  did  not  sufficiently  appear.  R.  v.  NichoU,  1  B.  &  Ad.  21  :  20 
E.  C.  L.  E.  An  indictment  for  perjury  stated,  that  H.  L.  stood  charged  by  P.  W. 
before  T.  S.,  clerk,  a  justice  of  the  peace,  with  having  committed  a  trespass,  by  entering 
and  being  in  the  daytime  on  certain  land  in  the  pursuit  of  game,  on  the  12th  August, 
1843,  and  that  T.  S.  proceeded  to  the  hearing  of  the  charge,  and  that  upon  the  hearing 
of  the  charge,  the  defendant  C.  B.  falsely  swore  that  he  did  not  see  H.  L.  during  the 
whole  of  the  said  12th  of  August,  meaning  that  he  the  said  C.  B.  did  not  see  the  said  H. 
L.  at  all  on  the  said  12th  day  of  August  in  the  year  aforesaid ;  and  that  at  the  time 
he  the  said  C.  B.  swore  as  aforesaid,  it  was  material  and  neressary  for  the  said  T. 
S.  so  being  such  justice  as  aforesaid,  to  inquire  of,  and  be  informed  by,  the  said  C. 
B.,  whether  he  the  said  C.  B.  did  see  the  said  H.  L.  at  all  during  the  said  12th  day 
of  August  in  the  year  aforesaid.  It  was  held  by  Alderson  B.,  that  this  averment  of 
materiality  was  insufficient,  because,  consistently  with  the  averment,  it  might  have 
been  material  for  T.  S.  in  some  other  matter,  and  not  in  the  matter  stated  to  have 
been  in  issue  before  him,  to  have  put  this  question,  and  received  this  answer.  R.  v. 
Bartholomew,  1  C.  &  K.  366  :  47  E.  C.  L.  R.  An  indictment  for  perjury  on  a 
charge  of  bestiality  stated,  that  it  was  material  "  to  know  the  state  of  the  said  A.  B.'s 
dress  at  the  time  the  said  ofi"ence  was  so  charged  to  be  committed  as  aforesaid :"  this 
was  held  by  the  judges  to  be  a  sufficient  averment  of  materiality,  to  allow  the  prose- 
cutor to  show  that  the  flap  of  his  trousers  was  not  unbuttoned  (as  sworn  by  the  defend- 
ant), and  that  his  trousers  had  no  flap.  R.  v.  Gardner,  2  Moo.  C.  C.  95.  A  wit- 
ness having  sworn  at  a  trial  that  he  did  not  write  certain  words  in  the  presence  of  D., 
it  was  held  that  the  presence  of  D.  might  be  a  fact  as  material  as  the  writing  of  the 
words,  and  therefore  that  an  assignment  of  perjury,  charging  that  the  defendant  did 
write  the  words  in  question  in  D.'s  presence,  was  good.  R.  v.  Schlesinger,  10  Q.  B. 
670;  S.  C.  17  L.  J.  M.  C.  29.  Where  a  plaintiff' in  an  action  for  goods  sold  swore 
falsely  in  cross-examination  that  she  had  never  been  tried  at  the  Old  Bailey,  and  had 
never  been  in  custody  at  the  Thames  police  station,  Campbell,  C.  J.,  held  on  an 
*indictment  for  perjury,  that  this  evidence  was  material.  R.  v.  Lavey,  3  C.  [*761] 
&  K.  26. 

In  order  to  show  the  materiality  of  the  deposition  or  evidence  of  the  defendant  it 
is  essential,  where  the  perjury  assigned  is  in  an  answer  to  a  bill  in  equity,  to  produce 
and  prove  the  bill,  or  if  the  perjury  assigned  is  on  an  affidavit,  to  produce  and  prove 
the  previous  proceedings,  such  as  the  rule  nisi  of  the  court  in  answer  to  which  the 
affidavit  in  question  has  been  made.     If  the  assignment  be  on  evidence  on  the  trial 
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of  a  cause,  in  addition  to  the  production  of  the  record,  the  previous  evidence  and 
state  of  the  cause  should  be  proved,  or  at  least  so  much  of  it  as  shows  that  the  matter 
sworn  to  was  material.  2  Stark.  Ev.  626,  2d  ed. 

In  an  indictment  for  perjury,  Patteson,  J.,  held  that  an  averment  that  "it  became 
and  was  material  to  ascertain  the  truth  of  the  matter  hereinafter  alleged  to  have  been 
sworn  to,  and  stated  by  the  said  J.  G.  upon  his  oath,"  was  not  a  good  averment  of 
materiality.  R.  v.  Goodfellow,  Carr.  &  M.  569  :  41  E.  C.  L.  R. 

Proof  of  the  introductory  averments.]  Where,  in  order  to  show  the  materiality  of 
the  matter  sworn  to,  introductory  averments  have  been  inserted  in  the  indictment, 
those  averments  must  be  proved.  2  Russ.  by  Grea.  624.  Whereupon  the  trial  of  an 
indictment  containing  an  assignment  of  perjury  in  the  following  form,  "  Whereas  in 
truth  and  in  fact  the  said  defendant  at  the  time  of  effecting  the  said  policy,  that  is  to 
say,  a  certain  policy  purporting  to  have  been  written  by  one  Kite,  by  his  agent  Meyer, 
on  the  13th  August,  1807,  &c.  (and  by  other  underwriters  specified  in  the  indict- 
ment), well  knew,"  &c.  ;  and  on  production  of  the  policy  it  appeared  to  have  been 
underwritten  by  Meyer  for  Kite  on  the  15th  ;  Lord  EUenborough  was  of  opinion, 
that  as  the  prosecutor  had  chosen  to  allege  a  fact,  material  with  reference  to  the 
knowledge  of  the  defendant,  it  was  necessary  to  prove  it,  and  held  the  variance  fatal. 
E.  V,  Huck,  1  Stark.  N.  P.  C.  523  :  2  E.  0.  L.  R.  But  see  now,  as  to  the  power 
of  amendment,  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  192. 

But  where  the  introductory  averment  is  not  matter  of  description,  it  is  suflBcient 
to  prove  the  substance  of  it,  and  a  variance  in  other  respects  will  be  immaterial.  Thus 
where  the  indictment  averred  the  perjury  to  have  been  committed  in  the  defendant's 
answer  to  a  bill  of  discovery  in  the  exchequer,  alleged  to  have  been  filed  on  a  day 
specified,  and  it  appeared  that  the  bill  was  filed  in  a  preceding  term.  Lord  Ellen- 
borough  ruled  that  the  variance  was  not  material ;  since  the  day  was  not  alleged  as 
part  of  the  record,  and  that  it  was  sufficient  to  prove  the  bill  filed  on  any  other  day.  R. 
V.  Huck,  1  Stark.  N.  P.  C.  521.(1)  And  where  perjury  was  assigned  on  an  answer  to  a 
bill  alleged  to  have  been  filed  in  a  particular  term,  and  a  copy  produced  was  of  a  bill 
amended  in  a  subsequent  term  by  order  of  the  court,  it  was  held  to  be  no  variance, 
the  amended  bill  being  part  of  the  original  bill.  R.  v.  Waller,  2  Stark.  Ev  .623.  And 
again  in  a  similar  case,  where  the  bill  was  stated  to  have  been  filed  by  A.  against  B. 
(the  defendant  in  the  indictment)  and  another,  and  in  fact  it  was  filed  against  B.,  C, 
and  D:,  but  the  perjury  was  assigned  on  a  part  of  the  answer  which  was  material  be- 
tween A.  and  B.,  Lord  EUenborough  held  the  variance  immaterial.  R.  v.  Benson,  2 
Camp.  509.  See  also  R.  v.  Baily,"?  0.  &  P.  264  :  32  E.  C.  L.  R.  The  defendant 
was  tried  on  an  indictment  for  perjury  committed  in  giving  evidence,  as  the  prosecu- 
[*762J  tor  of  an  indictment  *against  A.  for  an  assault ;  and  it  appeared  that  the  in- 
dictment for  the  assault  charged,  that  the  prosecutor  had  received  an  injury,  "  where- 
by his  life  was  greatly  despaired  of."  In  the  indictment  for  perjury,  the  indictment 
for  the  assault  was  introduced  in  these  words,  "  which  indictment  was  presented  in 
manner  and  form  following,  that  is  to  say,"  and  set  forth  the  indictment  for  the  as- 
sault at  length,  and  correctly,  with  the  omission  of  the  word  "  despaired,"  in  the 
above  passage.  It  was  insisted  that  this  was  a  fatal  variance,  but  the  learned  judge 
who  tried  the  case  said,  that  the  word  tenor  has  so  strict  and  technical  a  meaning  as 
to  make  a  literal  recital  necessary,  but  that  by  the  words  "  in  manner  and  form  follow- 
ing, that  is  to  say,"  nothing  more  was  requisite  than  a  substantial  recital,  and  that  the 


(1)  In  an  indictment  for  perjury,  the  day  on  wliich  the  offence  was  committed  must  be  precisely 
stated.  United  States  v.  Bowman,  2  Wash.  C.  C.  fiep.  328  ;  United  States  v.  MoNeal,  1  ttalliaon. 
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variance  in  the  present  case  was  only  matter  of  form,  and  did  not  vitiate  the  indict- 
ment. R.  v.  May,  2  Russ.  by  Grea.  626.  Where  the  indictment  stated  that  an  issue 
came  on  to  be  tried,  and  it  appeared  that  an  information  containing  several  counts, 
upon  each  of  which  issue  was  joined,  came  on  to  be  tried,  the  variance  was  held  im- 
material. R.  V.  Jones,  Peake,  N.  P.  C.  37.  The  defendant  was  indicted  for  perjury 
in  an  answer  to  a  bill  in  chancery,  which  had  been  amended  after  the  answer  put  in. 
To  prove  the  amendments  a  witness  was  called,  who  stated  that  the  amendments  were 
made  by  a  clerk  in  the  six  clerks'  ofiSce,  whose  handwriting  he  knew,  and  that  the 
clerk  wrote  the  word  "amendment"  against  each  alteration.  Lord  Tenterden  was  of 
opinion  that  this  was  sufficient  proof  of  the  amendments,  but  did  not  think  it  mate- 
rial to  the  case.  R.  v.  Laycoek,  4  C.  &  P.  326  :  19  E.  C.  L.  R. 

Upon  an  indictment  for  perjury  committed  on  a  trial  at  the  London  sittings,  the 
indictment  alleged  the  trial  to  have  taken  place  before  Sir  J.  Littledale,  one  of  the 
justices,  &c.  On  producing  the  record,  it  did  not  appear  before  whom  the  trial  took 
place,  but  the  postea  stated  it  to  have  been  before  Sir  0.  Abbott,  C.  J.,  &c.  In  point  of 
fact  it  took  place  before  Mr.  Justice  Littledale.  Lord  Tenterden  overruled  the  ob- 
jection, that  this  was  a  variance,  saying,  On  a  trial  at  the  assizes,  the  postea  states 
the  trial  to  have  taken  place  before  both  justices ;  it  is  considered  in  law  as  before 
both,  though  in  fact  it  is  before  one  only ;  and  I  am  not  aware  that  the  postea  is  ever 
made  up  here  differently,  when  a  judge  of  the  court  sits  for  the  chief  justice.  R.  v. 
Coppard,  Moody  &  Malk.  118  :  22  E.  C.  L.  R.  Where  an  indictment  alleged  that 
the  defendant  committed  perjury  on  the  trial  of  one  B.,  and  that  B.  was  convicted, 
and  it  appeared  by  the  record  when  produced  that  the  judgment  against  B.  had  been 
reversed  upon  error  aft«r  the  bill  of  indictment  against  the  defendant  had  been  found ; 
it  was  held  by  Williams,  J.,  that  this  was  no  variance.  R.  v.  Meek,  9  C.  &  P.  513  : 
38  E.  C.  L.  R.  An  indictment  for  perjury  alleged  the  trial  of  an  issue  before  E.  S., 
Esq.,  sheriff  of  D.,  by  virtue  of ■  a  writ  directed  to  the  sheriff,  the  writ  of  trial  put  in 
evidence  was  directed  to  the  sheriff,  and  the  return  was  of  a  trial  before  hiui ;  but  it 
was  proved  that  in  fact  the  trial  took  place  before  a  deputy,  not  the  under-sheriff. 
This  was  held  to  be  no  variance.  R.  v.  Dunn,  2  Moo.  C.  C.  R.  297.  See  also  R.  v, 
Schlesinger,  10  Q.  B.  670  :  59  E.  C.  L.  R.  Where  an  indictment  for  perjury  as- 
signed on  an  affidavit  made  for  the  purpose  of  setting  aside  a  judgment,  since  the 
rule  of  H.  T.,  4  Wm.  4,  alleged  that  the  judgment  was  entered  up,  "in  or  as  of" 
Trinity  term,  5  Wm.  4,  and  the  record  of  the  judgment,  when  produced,  was  dated 
"June  the  26th,  5  Wm.  4;"  Patteson,  J.,  held  this  to  be  a  *variance,  and  [*763] 
refuse  to  amend  under  the  9  Geo.  4,  c.  15.  R.  v.  Cooke,  7  C.  &  P.  559 ;  32  E.  C.  L. 
R.  An  allegation  that  judgment  was  "  entered  up"  in  an  action,  is  proved  by  the 
production  of  the  judgment  book  from  the  office  in  which  the  incipitur  is  entered.  R. 
V.  Gordon,  Carr.  &  M.  410  :  41  E.  C.  L.  R.  On  a  charge  of  perjury  alleged  to  have 
been  committed  before  commissioners  to  examine  witnesses  in  a  chancery  suit,  the 
indictment  stated  that  the  four  commissioners  were  commanded  to  examine  the  wit- 
nesses. Their  commission  was  put  in,  and  by  it  the  commissioners,  or  any  three  or 
two  of  them,  were  commanded  to  examine  witnesses ;  this  was  held  by  Coleridge,  J., 
to  be  a  fatal  variance,  and  he  would  not  allow  it  to  be  amended.  R.  v.  Hewins,  9  C. 
&  P.  786 :  38  E.  C.  L.  R. 

An  allegation  that  the  defendant  made  his  warrant  of  attorney,  directed  to  R.  W, 
and  F.  B.,  "then  and  still  being  attorneys"  of  the  K.  B.,  is  proved  by  putting  in  the 
warrant.  Ibid.  Where,  in  an  indictment  for  perjury  against  C.  D.,  it  was  averred 
that  a  cause  was  depending  between  A.  B.  and  C.  D.,  Lord  Denman,  C.  J.,  held, 
that  a  notice  of  set-off  entitled  in  a  cause  A.  B.  against  C.  D.,  was  not  sufficient  evi- 
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dence  to  support  the  allegation.  E.  v.  Stoveld,  6  C.  &  P.  489  :  25  E.  C.  L.  R.  As 
to  what  is  not  a  sufficiently  examined  copy  of  a  bill  in  chancery,  see  K.  v.  Christian, 
Carr.  &  M.  388 :  41  E.  C.  L.  E. 

An  indictment  for  perjury  stated  that  "in  the  Whitechapel  County  Court  of  Mid- 
dlesex, holden  at,  &c.,  in  the  county  of  Middlesex,  before  J.  M.,  then  and  there  being 
a  judge  of  the  court,  a  certain  action  of  contract  pending  in  the  court  between  A. 
L.,  plaintiff,  and  R.  H.,  defendant,  came  on  to  be  tried ;"  upon  which  trial  A.  L.  was 
then  and  there  duly  sworn,  "before  J.  M.,  then  and  there  being  judge  of  the  court, 
and  then  and  there  having  sufficient  and  competent  authority  to  administer  the  oath 
to  A.  L.  in  that  behalf;"  it  was  held  that  it  sufficiently  appeared  that  the  court  in^ 
which  the  action  was  tried  was  held  in  pursuance  of  9  &  10  Vict.  o.  95.  Lavey  v. 
Eeg.,  2  Den.  C.  C.  R.  504;  S.  C.  21  L.  J.  M.  C.  10. 

An  indictment  for  perjury  committed  by  a  bankrupt  before  the  insolvent  court,  at 
an  adjournment  after  his  first  examination,  alleged  that  he  was  a  trader,  owing  debts 
less  than  300/.,  and  other  matters.  The  petition  upon  which  the  prisoner  had  applied 
to  the  insolvent  court  alleged  the  very  same  matters  as  facts,  upon  which,  with  others, 
he  rested  his  application.  It  was  held  by  the  Court  of  Criminal  Appeal  that  this  was 
■good  primd  facie  evidence  of  the  allegations  in  the  indictment  sufficient  to  throw 
the  onus  of  proving  the  contrary  on  the  prisoner.  E.  v.  Westley,  29  L.  J.  M.  C.  35 ; 
S.  C.  Bell,  C.  C.  193. 

In  the  same  case  the  indictment  alleged  that  notice  of  the  petition  was  inserted  in 
the  "  Gazette ;"  that  a  day  was  appointed  for  the  first  examination,  and  the  sitting 
on  that  day  was  adjourned.  No  evidence  was  given  in  support  of  these  allegations, 
but  it  was  proved  that  the  petition  of  the  prisoner  was  filed  in  the  insolvent  court. 
An  objection  was  taken  at  the  trial  that  without  proof  of  these  allegations  the  juris- 
'diction  of  the  insolvent  court  was  not  shown.  But  it  was  held  that,  as  upon  filing 
ithe  petition  the  court  had  jurisdiction  to  institute  the  examination,  and  as  in  the 
•court  of  record  omnia  prcesumuntur  ritl  esse  acta,  and  as  it  was  generally  alleged  in 
the  indictment  that  the  court  had  lawful  power  to  administer  the  oath,  the  allega- 
tions of  which  no  proof  was  offered  might  be  rejected  as  immaterial. 
£*764]  *The  indictment  in  this  case  alleged  that  the  prisoner,  after  the  passing  and 
coming  into  operation  of  certain  statutes,  to  wit,  on  the  20th  of  May,  1859,  presented 
his  petition,  and  then  went  on  purporting  to  set  out  the  titles  of  the  statute  in  haic  verba. 
The  years  of  her  majesty's  reign  when  two  of  the  acts  were  passed  were  inaccurately 
stated,  and  there  was  another  inaccuracy  in  setting  out  the  title  of  one  of  them ;  the 
■first  two  of  these  inaccuracies  were  amended  at  the  trial,  and  the  other  not.  It  was 
.held,  first,  that  the  judge  had  power  to  make  the  amendment;  secondly,  that  as  the 
statute  was  only  referred  to  in  order  to  show  that  the  petition  was  presented  after  it  , 
had  passed,  and  as  that  appeared  sufficiently  from  the  prior  allegation  of  the  date 
-when  the  petition  was  filed,  the  reference  to  the  statute  might  be  rejected  altoo'ether 
as  immaterial.  In  this  case,  Pollock,  C.  B.,  stated  his  opinion,  generally,  that  where 
the  title  of  an  act  of  Parliament  is  set  out  with  sufficient  accuracy  to  enable  the  court 
,to  know  with  certainty  what  act  is  meant,  any  minor  inaccuracy  is  immaterial. 

Prroof  of  the  falsity  of  the  matter  sworn.l  Evidence  must  be  given  to  prove  the 
'falsity  of  the  matter  sworn  to  by  the  defendant ;  but  it  is  not  necessary  to  prove  that 
;all  the  matters  assigned  are  false,  for  if  one  distinct  assignment  of  perjury  be  proved, 
ithe  defendant  ought  to  be  found  guilty.  R.  v.  Ehodes,  2  Lord  Eaym.  886;  2  W.  Bl. 
.790 ;  2  Stark.  Ev.  627,  2d  ed.     And  where  the  defendant's  oath  is  as  to  his  belief 
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only,  the  averment  that  he  "well  knew  to  the  contrary"  must  be  proved.  See  2 
Chitty,  C.  L.  312;  2  Kuss.  by  Grea.  643. 

"  The  first  observation  on  this  part  of  the  case  is,  that  the  defendant  swears  to  the 
best  of  his  recollection,  and  it  requires  very  strong  proof,  in  such  a  case,  to  show  that 
the  party  is  wilfully  perjured.  I  do  not  mean  to  say  that  there  may  not  be  cases  in 
which  a  party  may  not  be  proved  to  be  guilty  of  perjury,  although  he  only  swears  to 
the  best  of  his  recollection  ;  but  I  should  say  that  it  was  not  enough  to  show  merely 
that  the  statement  so  made  was  untrue."  Per  Tindal,  C.  J.,  K.  v.  Parker,  Carr.  &  M. 
639  :  41  E.  C.  L.  R  (1) 

An  assignment  of  perjury  that  the  prosecutor  did  not,  at  the  time  and  place  sworn 
to,  or  at  any  other  time  or  place,  commit  bestiality  with  a  donkey  (as  sworn  to),  or 
with  any  other  avimal  whatsoever,  is  suflBciently  proved  by  the  evidence  of  two  wit- 
nesses falsifying  the  deposition  which  had  been  sworn  to  by  the  defendant.  R.  v. 
Gardiner,  2  Moo.  C.  C.  95 ;  S.  C.  8  C.  &  P.  737  :  34  B.  C.  L.  R. 

To  convict  a  person  of  perjury  before  a  grand  jury,  it  is  not  sufiBcient  to  show  that 
the  person  swoi'e  to  the  contrary  before  the  examining  magistrate,  as  von  constat 
which  of  the  contradictory  statements  was  the  true  one.  Per  Tindal,  C.  J.,  R.  v. 
Hughes,  1  C.  &  K.  519 :  47  B.  C.  L.  R. 

Where  the  prosecutor  gave  no  evidence  upon  one  of  several  assignments  of  per- 
jury. Lord  Denman  refused  to  allow  the  defendant  to  show  that  the  matter  was  not 
false.  R.  V.  Hemp,  5  C.  &  P.  468 :  24  E.  C.  L.  R. 

F.  was  indicted  for  perjury  committed  by  deposing  to  an  affidavit  in  a  cause 
wherein  F.  was  the  plaintiff  and  B.  defendant,  that  E.  owed  F.  601. ;  it  was  held, 
that  evidence  that  the  cause  was  after  the  making  of  the  affidavit,  referred  by  con- 
sent, and  an  award  made  that  E.  owed  nothing  to  F.,  was  not  admi.ssible  in  proof  of 
the  falsity  of  *the  matter  sworn.  R.  v.  Fontaine  Moreau,  11  Q.  B.  1028 :  63  [*765] 
E.  C.  L.  R. ;  S.  C.  17  L.  J.  Q.  B.  187.  "  The  decision  of  the  arbitrator,"  said  Den- 
man, C.  J.,  in  delivering  the  judgment  of  the  court,  "  is  no  more  than  a  declaration 
of  his  opinion,  and  there  is  no  instance  of  such  a  declaration  of  opinion  being  re- 
ceived as  evidence  of  a  fact  against  the  party  to  be  affected  by  the  proof  of  it  in  any 
criminal  case." 

Where  the  perjury  is  alleged  to  have  been  committed  on  a  trial  in  the  county  court, 
it  is  not  necessary  that  the  judge's  notes  should  be  produced,  in  order  to  prove  what 
the  prisoner  then  swore,  but  the  evidence  of  any  person  who  was  present  at  the  trial, 
and  who  took  notes  of  what  passed,  and  is  able  to  swear  to  their  accuracy,  is  suffi- 
cient. R.  v.  Martin,  6  Cox's  0.  C.  107. 

Proof  of  the  corrupt  intention  of  the  defendant^  Evidence  is  essential,  not  only 
to  show  that  the  witness  swore  falsely  in  fact,  but  also,  as  far  as  circumstances  tend 
to  such  proof,  to  show  that  he  did  so  corruptly,  wilfully,  and  against  his  better  knowl- 
edge. 2  Stark.  Ev.  627,  2d  ed.  In  this,  as  in  other  cases  of  intent,  the  jury  may- 
infer  the  motive  from  the  circumstances.  R.  v.  Knill,  5  B.  &  A.  929  (re)  :  7  E.  C. 
L.  R.(2) 

There  must  be  proof  that  the  false  oath  was  taken  with  some  degree  of  deliber- 
ation, for  if,  under  all  the  circumstances  of  the  case,  it  appears  that  it  was  owing  to 

(1)  False  swearing  to  a  fact,  to  the  best  of  the  opinion  of  the  witness,  which  the  witness,  though: 
without  any  reasonable  cause,  believes  to  be  true,  is  not  perjury.  The  Commonwealth  t.  Brady,  5 
Gray,  78. 

(2)  It  is  wrong  to  instruct  a  jury  that  *'  the  want  of  motive  or  interest  to  swear  falsely  is  a  cir- 
cumstance from  which  they  are  at  liberty  to  infer  that  the  testimony  of  the  defendant  was  not  wil- 
fully and  corruptly  false."  Sohaller  v.  The  State,  14  Missouri,  602. 
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the  weakness  rather  than  the  perverseness  of  the  party,  as  where  it  is  occasioned  by 
surprise  or  inadvertence,  or  by  a  mistake  with  regard  to  a  true  state  of  the  question, 
this  would  not  amount  to  voluntary  and  corrupt  perjury.  Hawls.  P.  C.  b.  1,  c.  69,  s. 
2;  2  Euss.  by  Grea.  597;  4  Bl.  Com.  127;  see  R.  v.  Stolady,  supra,  p.  755. 

Witnesses — number  requisite.]  It  is  a  general  rule,  that  the  testimony  of  a  single 
witness  is  insufficient  to  convict  on  a  charge  of  perjury.  This  is  an  arbitrary  and 
peremptory  rule,  founded  upon  the  general  apprehension  that  it  would  be  unsafe  to 
convict  in  a  case  where  there  would  be  merely  the  oath  of  one  man  to  be  weighed 
against  that  of  another.  2  Stark.  Ev.  626,  2d  ed.  ;  2  Russ.  by  Grea.  649 ;  Hawk. 
P.  C.  b.  1,  c.  69 ;  4  Bl.  Com.  358.  But  this  rule  must  not  be  understood  as  estab- 
lishing that  two  witnesses  are  necessary  to  disprove  the  fact  sworn  to  by  the  defend- 
ant ;  for,  if  any  other  material  circumstance  be  proved  by  other  witnesses,  in  con- 
firmation of  the  witness  who  gives  the  direct  testimony  of  perjury,  it  may  turn  the 
scale  and  warrant  a  conviction.  R.  v.  Lee,  2  Russ.  by  Grea.  650.  So  it  is  said  by 
Mr.  Phillips,  that  it  does  not  appear  to  have  been  laid  down  that  two  witnesses  are 
necessary  to  disprove  the  fact  sworn  to  by  the  defendant,  nor  does  that  seem  to  be 
absolutely  requisite,  that  at  least  one  witness  is  not  sufficient;  and,  in  addition  to  his 
testimony,  some  other  independent  evidence  ought  to  be  produced. (1)  Phill.  Ev. 
141,  6th  ed.  "There  must  be  something  in  corroboration  which  makes  the  fact 
sworn  to  not  true,  if  that  be  true  also."  Per  Alderson,  B.,  in  R.  v.  Boulter,  infra. 

A  distinction,  however,  appears  to  be  taken  between  proving  positive  allegations  in 
the  indictment  and  disproving  the  truth  of  the  matter  sworn  to  by  the  defendant,  the 
latter,  as  it  is  said,  requiring  the  testimony  of  two  witnesses.  Thus,  Mr.  Serjeant 
Hawkins  says,  that  it  seems  to  be  agreed  that  two  witnesses  are  required  in  proof  of 
[*766]  *the  crime  of  perjury  ;  but  the  talcing  of  the  oath  and  the  facts  deposed  may 
be  proved  by  one  witness  only. (2)  Hawk.  P.  C.  b.  2,  c.  46,  s.  10.  So  it  is  said  by 
Mr.  Starkie  (citing  the  above  passage  from  Hawkins),  that  it  seems  the  contradiction 

(1)  Stat«  V.  Hayward,  1  Nott  &  MoCord,  547 ;  Coulter  t.  Stewart,  2  Yerger,  225  ;  Merrit's  Case, 
4  Rogers's  Rec.  68  ;  Case  of  Francis  et  al.,  Id.  12. 

The  case  io  which  a  living  witness  to  the  corpus  delicti  of  the  defendant,  in  a  prosecution  for  per- 
jury, mny  be  dispensed  with,  are  all  such  where  a  person,  charged  with  a  perjury  by  false  swearing 
to  a  fact  directly  disproved  by  documentary  or  written  testimony,  springing  from  himself,  with  cir- 
cumstances showing  the  corrupt  intent :  in  cases  where  the  perjury  charged  is  contradicted  by  a 
public  record,  proved  to  have  been  well  known  to  the  defendant  when  he  took  the  oath,  the  oath 
only  proved  to  have  been  taken  :  in  cases  where  the  party  is  charged  with  taking  an  oath  contrary 
to  what  he  must  necessarily  have  known  to  be  the  truth,  and  the  false  swearing  can  be  proved  by  his 
own  letters  relating  to  the  fact  sworn  to,  or  by  other  written  testimony  existing  or  being  found  in  the 
possession  of  the  defendant,  and  which  has  been  treated  by  him  as  containing  the  evidence  of  the 
fact  recited  in  it.  United  States  v.  Wood,  14  Peters,  430. 

(2)  On  a  triiil  for  perjury,  the  testimony  of  a  single  witness  is  sufficient  to  prove  that  the  defendant 
swore  as  is  alleged  in  the  indictment.    Commonwealth  v.  Pollard,  1 2  Metealf,  225. 

In  order  to  authorize  a  conviction  of  perjury,  it  is  necessary,  in  addition  to  the  testimony  of  one 
witness  to  the  falsity  of  the  statement  alleged  ns  the  perjury,  that  strong  corroborating  circumstances, 
of  such  a  character  as  clearly  to  turn  the  scale  and  overcome  the  oath  of  the  party  charged  and  the 
legal  presumption  of  his  innocence,  should  be  established  by  independent  evidence  ;  and  therefore 
when  the  charge  in  an  indictment  for  perjury  was  that  the  defendant  had  teslified  that  no  agreement 
for  the  payment  by  him  of  more  than  the  lawful  rate  of  interest  had  ever  been  made  between  hinl 
and  a  person  to  whom  he  was  indebted  upon  certain  contracts,  it  was  held  that  the  testimony  of  the 
creditor  to  the  existence  of  such  an  agreement,  corroborated  by  the  letters  of  the  defendant  to  him, 
containing  a  direct  promise  to  pay  more  than  legal  interest  on  a  demand  thus  held,  was  competent 
and  sufficient  evidence  of  the  falsity  of  the  statement  alleged  as  the  periurv  Commonwealth  v 
Parker,  2  Cushing,  212.  r    J     .- 

Where  a  defendant,  by  a  subsequent  deposition,  expressly  contradicts  and  falsifies  a  former  one 
made  by  him,  and  in  such  subsequent  deposition  expressly  admits  and  alleges  that  such  former  one 
was  intentionally  false  at  the  time  it  was  made,  or  in  such  subsequent  deposition  testifies  to  such 
otherfacts  and  circumstances  as  to  render  the  corrupt  motive  apparent,  and  negative  the  probability 
of  mistake  in  regard  to  the  first,  he  may  be  properly  convicted  upon  an  indictment  charging  the  first 
deposition  to  be  false,  without  any  other  proof  than  that  of  the  two  depositions.  The  People  v.  Bur- 
ilfln.  fl  ■Rarb.  Sun.  Ct.  Ren.  467.  *^ 
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must  be  given  by  two  direct  witnesses,  and  that  the  negative,  supported  by  one  direct 
witness  and  by  circumstantial  evidence,  would  not  be  sufficient.  He  adds,  that  he 
had  been  informed  that  it  had  been  so  held  by  Lord  Tenterden.  2  Stark.  Ev. 
626  (n). 

In  K.  V.  Chapney,  2  Lew.  C.  C.  258,  Coleridge,  J.,  said,  "  One  witness  in  perjury 
is  not  sufficient,  unless  supported  by  circumstantial  evidence  of  the  strongest  kind; 
indeed,  Lord  Tenterden  was  of  opinion,  that  two  witnesses  were  necessary  to  a  con- 
viction." See  E.  V.  Mudie,  1  Moo.  &  R.  128.  The  rule  that  the  testimony  of  a  single 
witn^s  is  not  sufficient  to  sustain  an  indictment  for  perjury,  is  not  a  mere  technical 
rule,  but  a  rule  founded  on  substantial  justice;  and  evidence  confirmatory  of  that  one 
witness,  in  some  slight  particulars  only,  is  not  sufficient  to  warrant  a  conviction.  Per 
Coleridge,  J.,  R.  v.  Yates,  Carr.  &  M.  132  :  41  E.  C.  L.  R.  Where  there  were 
three  assignments  of  perjury  upon  evidence  relating  tq^Dne  and  the  same  transaction, 
at  one  and  the  same  time  and  place,  it  seems  to  have  been  considered  that  the  jury 
ought  not  to  convict  on  one  of  the  assignments,  although  there  were  several  witnesses 
who  corroborated  the  witness  who  spoke  to  such  an  assignment,  on  the  facts  contained 
in  the  other  assignments.  R.  v.  Verrier,  12  Ad.  &  E.  317  :  40  E.  C.  L.  R. ;  2  Russ. 
by  Grea.  651  (m).  And  it  has  since  been  held  by  Tindal,'C.  J.,  that  the  rule  which 
requires  two  witnesses,  or  one  witness  and  some  sufficient  corroboration,  applies  to 
every  assignment  of  perjury  in  an  indictment.  R.  v.  Parker,  Carr.  &  M.  689  :  41  E. 
C.  L.  R. ;  S.  C.  2  Russ.  by  Grea.  654.  In  R.  v.  Boulter,  2  Den.  C.  C.  R.  396 ;  S. 
C.  21  L.  J.  M.  C.  57,  perjury  was  assigned  on  a  statement  made  by  the  prisoner, 
upon  a  trial  at  nisi  prius,  that  in  June,  1851,  he  owed  no  more  than  one  quarter's 
rent  to  his  landlord;  the  prosecutor  swore  that  the  prisoner  owed  five  quarters'  rent 
at  that  date  ;  and  to  corroborate  the  prosecutor's  evidence  a  witness  was  called,  who 
proved  that  in  August,  1850,  the  prisoner  had  admitted  to  him  that  he  then  owed/ 
his  landlord  three  or  four  quarters'  rent.  This  was  held  not  to  be  sufficient  corrobo-S 
rative  evidence  to  warrant  a  conviction,  for  the  money  might  have  been  paid  inter-] 
mediately.  In  a  case  of  perjury,  on  a  charge  of  bestiality,  the  defendant  swore  that 
he  saw  the  prosecutor  committing  the  offence,  and  saw  the  flap  of  his  trousers  unbut- 
toned. To  disprove  this  the  prosecutor  deposed  that  he  did  not  commit  the  offence, 
and  that  his  trousers  had  no  flap,  and  to  confirm  him,  his  brbther  proved  that  at  the 
time  in  question  the  prosecutor  was  not  out  of  his  presence  more  than  three  minutes, 
and  his  trousers  had  no  flap.  This  was  held  by  Patteson,  J.,  to  be  sufficient  corrobo- 
rative evidence  to  go  to  the  jury,  who  found  the  defendant  guilty.  R.  v.  Gardiner,  2 
Moo.  C.  C.  95.  A.,  to  prove  an  alibi  for  B.,  had  sworn  that  B.  was  not  out  of  his 
sight  between  the  hours  of  8  a.m.  and  9  a.m.,  on  a  certain  day,  and  on  this  perjury 
was  assigned ;  Patteson,  J.,  held  that  evidence  by  one  witness  that  between  those 
hours  A.  was  at  one  place  on  foot,  and  by  another  witness  that  between  those  hours 
B.  was  walking  at  another  place  six  miles  off,  was  sufficient  proof  of  the  assignment 
of  perjury.  R.  v.  Roberts,  2  C.  &  K.  207 :  61  E.  C.  L.  R. 

Where  a  statement  by  the  prisoner  himself  is  given  in  evidence,  contradicting  the 
matter  sworn  to  by  him,  it  has  been  held  not  to  be  *necessary  to  call  two  [*767] 
witnesses  to  prove  the  falsity,  one  witness,  with  proof  of  the  admission,  being  suffi- 
cient. The  defendant  made  information,  upon  oath,  before  a  justice  of  the  peace, 
>that  three  women  were  concerned  in  a  riot  at  his  mill  (which  was  dismantled  by  a 
mob,  on  account  of  the  price  of  corn);  and  afterwards,  at  the  sessions,  when  the 
rioters  were  indicted,  he  was  examined  concerning  those  women,  and  having  been 
tampered  with  in  their  favor,  he  then  swore  that  they  were  not  at  the.  riot.  There 
was  no  other  evidence  on  the  trial  for  perjury  to  prove  that  the  women  were  in  the 
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riot  (which  was  the  perjury  assigned)  but  the  defendant's  information,  which  was 
read.  The  judge  thought  this  evidence  sufficient,  and  the  defendant  was  convicted 
and  transported.  Anon.  cor.  Yates,  J.,  and  afterwards  Lord  Mansfield,  and  Wilmot 
and  Aston,  JJ.,  concurred,  5  B.  &  A.  939,  940  (n)  :  7  B.  C.  L  R. ;  2  Russ.  by 
Grea.  652.  So  in  a  case  where  the  defendant  had  been  convicted  of  perjury,  charged 
in  the  indictment  to  have  been  committed  in  an  examination  before  the  House  of 
Lords,  and  the  only  evidence  was  a  contradictory  examination  of  the  defendant  be- 
fore a  committee  of  the  House  of  Commons,  application  was  made  for  a  new  trial,  on 
the  ground  that  in  perjury  two  witnesses  were  necessary,  whereas,  in  that  case^  only 
one  witness  had  been  adduced  to  prove  the  corpus  delicti,  viz.,  the  witness  who  dcr 
posed  to  the  contradictory  evidence  given  by  the  defendant,  before  the  committee  of 
the  House  of  Commons;  and  further,  it  was  insisted  that  the  mere  proof  of  a  con- 
tradictory statement  by  the  defendant  on  another  occasion,  was  not  sufficient,  without 
other  circumstances  showing  a  corrupt  motive,  and  negativing  the  probability  of  any 
mistake.  But  the  court  held  that  the  evidence  was  sufficient,  the  contradiction  being 
by  the  party  himself,  and  that  the  jury  might  infer  the  motive  from  the  circumstance, 
and  the  rule  was  refused.  R.  v.  Knill,  5  B.  &  A.  929,  note  (a).  So  where,  upon  an 
indictment  for  perjury,  in* an  affidavit  made  by  the  defendant,  a  solicitor,  to  oppose  a 
motion  in  the  Court  of  Chancery,  to  refer  his  bill  of  costs  for  taxation,  only  one  wit- 
ness was  called,  and,  in  lieu  of  a  second  witness,  it  was  proposed  to  put  in  the  defend- 
ant's bill  of  costs,  delivered  by  him  to  the  prosecutor ;  upon  which  it  was  objected 
that  this  was  not  sufficient,  the  bill  not  having  been  delivered  on  oath,  Denman,  C. 
J.,  was  clearly  of  opinion  that  the  bill  delivered  by  the  defendant  was  sufficient  evi- 
dence, or  that  even  a  letter  written  by  the  defendant,  contradicting  his  statement  on 
oath,  would  be  sufficient  to  make  it  unnecessary  to  have  a  second  witness.  R.  v.  May- 
hew,  6  C.  &  P.  315  :  25  E.  C.  L.  R,  There  appears,  however,  to  be  an  objection  to 
this  evidence,  which  is  not  easily  removed,  namely,  that  there  is  nothing  to  show 
which  of  the  statements  made  by  the  defendant  is  the  false  one,  where  no  other  evi- 
dence of  the  falsity  is  given.  Upon  this  subject  the  following  observations  were  made 
by  Holroyd,  J. :  Although  you  may  believe  that,  on  the  one  or  the  other  occasion,  the 
prisoner  swore  what  was  not  true,  it  is  not  a  necessary  consequence  that  he  commit- 
ted perjury,  for  there  are  cases  in  which  a  person  might  very  honestly  and  conscien- 
tiously swear  to  a  particular  fact,  from  the  best  of  his  recollection  and  belief,  and 
from  other  circumstances  at  a  subsequent  time,  be  convinced  that  he  was  wrong,  and 
Swear  to  the  reverse,  without  meaning  to  swear  falsely  either  time.  Again,  if  a  per- 
son swears  one  thing  at  one  time,  and  another  at  another,  you  cannot  convict,  where 
it  is  not  possible  to  tell  which  is  the  true  and  which  is  the  false.  R.  v.  Jackson,  1 
[*768]  Lewin,  C.  C.  270  ;  see  *al.so  R.  v.  Hughes,  ante,  p.  764.  So  in  R.  v.  Harris, 
5  B.  &  A.  926 :  7  E.  C.  L.  R.,  the  Court  of  K.  B.  were  of  opinion  (p.  987),  that 
perjury  could  not  be  legally  assigned  by  showing  contradictory  depositions,  with  an 
averment  that  each  of  them  was  made  knowingly  and  deliberately,  but  without  aver- 
ring or  showing  in  which  of  the  two  depositions  the  falsehood  consisted.  So  where 
the  defendant  was  charged  with  perjury,  committed  on  a  trial  at  the  sessions,  Gur- 
ney,  B.,  held,  that  a  deposition  made  by  the  defendant  before  the  magistrate  entirely 
different  from  what  he  swore  at  the  trial,  was  not  in  itself  sufficient  proof  that  the 
evidence  he  gave  at  the  sessions  was  false,  but  that  other  confirmatory  proof  must  be' 
adduced  to  satisfy  the  jury  that  he  swore  falsely  at  the  trial.  Strong  confirmatory 
evidence  having  been  given  of  the  truth  of  the  deposition,  the  defendant  was  found 
guilty.  R.  V.  Wheatland,  8  C.  &  P.  238  :  34  E.  C.  L.  R.  See  the  note  on  this  case, 
2  Russ.  by  Grea.  652. 
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On  an  indictment  for  perjury,  the  prisoner  was  charged  with  having  falsely  sworn 
that  certain  invoices,  bearing  certain  dates,  were  produced  by  her  to  one  C.  C.  was 
called,  and  swore  that  she  had  not  produced  the  invoices  which  she  had  deposed  to, 
but  that  she  had  produced  others;  and  he  produced  a  memorandum  he  had  made 
privately  at  the  time  of  the  dates  of  the  invoices  produced,  which  showed  that  they 
were  not  the  same  as  those  sworn  to  by  the  prisoner.  Cockburn,  C.  J.,  held  that  the 
memorandum  was  a  sufficient  corroboration.  R.  v.  Webster,  1  P.  &  P.  515. 

The  prisoner,  who  was  a  policeman,  having  laid  an  information  against  a  publican 
for  keeping  his  house  open  after  lawful  hours,  swore  on  the  hearing  that  he  knew 
nothing  of  the  matter,  except  what  he  had  been  told,  and  that  "  he  did  not  see  any 
person  leave  the  defendant's  house  after  eleven"  on  the  night  in  question.  It  was 
proved  by  the  magistrate's  clerk  that  the  prisoner,  when  laying  the  information,  said 
that  he  had  seen  four  men  leave  the  house  after  eleven,  and  that  he  could  swear  to 
one  as  W.  It  was  also  proved,  that  on  two  other  occasions  the  prisoner  made  a  sim- 
ilar statement  to  two  other  witnesses,  and  that  W.  and  others  did  in  fact  leave  the 
house  after  eleven  o'clock  on  the  night  in  question.  The  prisoner  moreover  admitted 
at  the  hearing  of  the  summons  that  he  had  received  money  from  the  publican  to 
settle  the  matter.  It  was  held  that  the  evidence  was  sufficient  to  prove  the  perjury 
assigned,  and  that  the  conviction  was  right.  R.  v.  Hook,  Dears,  &  B.  C.  C.  606;  S. 
27  L.  J.  M.  C.  222. 

The  following  observations  on  this  subject,  by  an  able  writer  on  criminal  law,  are 
well  deserving  of  attention.  Where  depositions,  contrary  to  each  other,  have  been 
emitted  in  the  same  matter  by  the  same  person,  it  may  with  certainty  be  concluded 
that  one  or  the  other  is  false.  But  it  is  not  relevant  to  infer  perjury  in  so  loose  a 
manner;  the  prosecutor  must  go  a  step  further,  and  specify  distinctly  which  of  the 
two  contains  the  falsehood,  and  peril  his  case  upon  the  means  he  possesses  of  proving 
perjury  in  that  deposition.  To  admit  the  opposite  course,  and  allow  the  prosecutor 
to  libel  on  both  depositions,  and  make  out  his  charge  by  comparing  them  together, 
without  distinguishing  which  contains  the  truth  and  which  the  falsehood,  would  be 
directly  contrary  to  the  precision  justly  required  in  criminal  proceedings.  In  the 
older  practice  this  distinction  does  not  seem  to  have  been  distinctly  recognized ;  but 
it  is  now  justly  considered  indispensable  that  the  perjury  should  be  specified  as  exist- 
ing *in  one,  and  the  other  deposition  referred  to  in  modum  probationis,  to  [*769] 
make  out,  along  with  other  circumstances,  where  the  truth  really  lay.  Alison,  Princ. 
Crim.  Law  of  Scot.  475.  These  remarks  are  applicable  to  the  cases  in  our  law,  in 
which  the  evidence  of  one  witness,  viz.,  the  party  producing  the  contradictory  state- 
ment, and  the  statement  itself,  have  been  allowed  as  sufficient  evidence  to  prove  the 
falsity  of  the  oath.  Such  statements  may  be  used  as  strong  corroborations  of  the 
prosecutor's  case,  and  as  such  they  are  admitted  in  the  Scotch  law.  A  party  cannot 
be  convicted  (says  Mr.  Alison)  of  perjury,  upon  the  evidence  merely  of  previous  or 
subsequent  declarations  emitted  by  him,  inconsistent  with  what  he  has  sworn ; 
because  in  duhio  it  must  be  presumed  that  what  was  said  under  the  sanction  of  an 
oath  was  the  truth,  and  the  other  an  error  or  falsehood,  but  both  such  declarations 
and  written  evidence  under  his  hand,  inconsistent  with  what  he  has  sworn,  form  im- 
portant articles,  which,  with  others,  will  be  sufficient  to  make  the  scales  of  evidence 
preponderate  against  him.  Principles  of  Crim.  Law  of  Scot.  481. 

Statutes  relating  to  perjury.  "^  The  principal  statutory  enactment  respecting  per- 
jury is  the  5  Eliz.  o.  9  (the  28  Eliz.  c.  1,  I),  the  operation  of  which  is,  however, 
more  confined  than  that  of  the  common  law;  and  as  it  does  not  (see  the  5  Eliz.  c.  9, 
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s.  13)  restrain  in  any  manner  the  punishment  of  perjury  at  common  law,  it  has 
seldom  been  the  pi-actice  to  proceed  against  offenders  by  indictment  under  this 
statute. 

By  s.  3,  the  procuring  any  witness  to  commit  perjury  in  any  matter  in  suit,  by 
writ,  &c.,  concerning;  any  lands,  goods,  &c.,  or  when  sworn  in  perpetuam  reimemo- 
riam,  is  punishable  by  the  forfeiture  of  forty  pounds. 

By  s.  4,  offenders  not  having  goods,  &c.,  to  the  value  of  forty  pounds,  are  to  suffer 
imprisonment  [and  stand  in  the  pillory]. 

Sect.  5  enacts,  that  no  person  or  persons,  being  so  convicted  or  attainted,  be  from 
thenceforth  received  as  a  witness  to  be  deposed  and  sworn  in  any  court  of  record 
(within  England,  Wales,  or  the  marches  of  the  same),  until  such  time  as  the  judg- 
ment given  against  the  said  person  or  persons  shall  be  reversed  by  attaint  or  other- 
wise ;  and  that  upon  every  such  reversal,  the  parties  grieved  to  recover  his  or  their 
damages  against  all  and  every  such  person  and  persons  as  did  procure  the  said  judg- 
ment so  reversed,  to  be  first  given  against  them,  or  any  of  them,  by  action  or  actions, 
to  be  sued  upon  his  or  their  case  or  cases,  according  to  the  course  of  the  common  laws 
of  the  realm. 

Sect.  6  enacts,  that  if  any  person  or  persons,  either  by  the  subornation,  unlawful 
procurement,  sinister  persuasion,  or  means  of  any  others,  or  by  their  own  act,  consent, 
or  agreement,  wilfully  and  corruptly  commit  any  manner  of  wilful  perjury,  by  his  or 
their  deposition  in  any  of  the  courts  before  mentioned,  or  being  examined  ad  perpet- 
unm  rei  memoriam,-t\\z.i  then  every  person  or  persons  so  offending,  and  being  thereof 
duly  convicted  or  attainted  by  the  laws  of  this  realm,  shall  for  his  or  their  said  of- 
fence, lose  and  forfeit  twenty  pounds,  and  to  have  imprisonment  by  the  space  of  six 
months,  without  bail  or  mainprize ;  and  the  oath  of  such  person  or  persons  so  offend- 
ing, from  thenceforth  not  to  be  received  in  any  court  of  record  within  this  realm  of 
England  and  Wales,  or  the  marches  of  the  same,  until  such  time  as  the  judgment 
[*770]  given  against  the  said  person  or  *persons  shall  be  reversed  by  attaint  or 
otherwise ;  and  that,  upon  every  such  reversal,  the  parties  grieved  to  recover  bis  or 
their  damages  against  all  and  every  such  person  and  persons  as  did  procure  the  said 
judgment  so  reversed  to  be  given  against  them,  or  any  of  them,  by  action  or  actions 
to  be  sued  upon  his  or  their  case  or  cases,  according  to  the  course  of  the  common 
laws  of  this  realm. 

It  appears  that  a  person  cannot  be  guilty  of  perjury  within  the  meaning  of  this 
statute,  in  any  case  wherein  he  may  not  be  guilty  of  subornation  of  perjury  within 
the  same  statute,  and  as  the  subornation  of  perjury  there  mentioned,  extends  only  to 
subornation  "  in  matters  depending  in  suit  by  writ,  action,  bill,  plaint,  or  information, 
in  anywise  concerning  lands,  tenements,  or  hereditaments,  or  goods,  chattels,  debts, 
or  damages,  &C;,"  no  perjury  upon  an  indictment  or  criminal  information  can  bring  a 
man  within  the  statute.  Hawk.  P.  C.  b.  1,  c.  69,  s.  19;  Bac.  Ab.  Perjury  (B).  The 
statute  only  extends  to  perjury  by  witnesses,  and  therefore  no  one  comes  within  the 
statute  by  reason  of  a  false  oath  in  an  answer  to  a  bill  in  chancery,  or  by  swearing  the 
peace  against  another,  or  in  a  presentment  made  by  him  as  homager  of  a  court  baron, 
or  for  taking  a  false  oath  before  commissioners  appointed  by  the  king  (1)  Hawk.  P. 
C.  b.  1,  c.  69,  s.  20.  It  seems  that  a  false  oath  taken  before  the  sheriff,  on  an  in- 
quiry of  damages,  is  within  the  statute.  Id.  s.  22.  No  false  oath  is  within  the  stat- 
ute which  does  not  give  some  person  a  just  cause  of  complaint ;  for  otherwise  it  can- 
not be  said  that  any  person  was  grieved,  hindered,  or  molested.     In  every  prosecu- 
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tion  on  the  statute,  therefore,  it  is  Deoessary  to  set  forth  the  record  of  the  cause  where- 
in the  perjury  complained  of  is  supposed  to  have  been  committed,  and  also  to  prove 
at  the  trial  of  the  cause,  that  there  is  actually  such  a  record,  by  producing  it,  or  a 
true  copy  of  it,  which  must  agree  with  that  set  forth  in  the  pleadings,  without  any 
material  variance;  otherwise  it  cannot  legally  appear  that  there  ever  was  such  a  suit 
depending,  wherein  the  party  might  be  prejudiced  in  the  manner  supposed.  If  the 
action  was  by  more  than  one,  the  false  oath  must  appear  to  have  been  prejudicial  to 
all  the  plaintiffs.  Hawk.  P.  C.  b.  1,  e.  69,  s.  23;  Bac.  Ab.  Perjury  (B) ;  2  Kuss. 
by  Grea.  620. 

Various  provisions  for  facilitating  the  punishment  of  persons  guilty  of  perjury  are 
contained  in  the  23  Geo.  2,  c.  11.  By  sec.  3,  the  judges  of  assize,  &c.,  may  direct 
any  witness  to  be  prosecuted  for  perjury,  and  may  assign  counsel,  &c.  By  sections 
1  and  2,  the  indictment  in  perjury  is  much  simplified,  it  being  made  sufficient  to  set 
forth  the  substance  of  the  offence  charged  upon  the  defendant;  and  by  what  court, 
or  before  whom  the  oath  was  taken  (averring  such  court  or  person  to  have  a  compe- 
tent authority  to  administer  the  same),  together  with  the  proper  averments  to  falsify 
the  matter  wherein  the  perjury  is  assigned,  without  setting  forth  the  bill,  answer,  &c., 
or  any  part  of  any  record  or  proceeding,  and  without  setting  forth  the  commission  or 
authority  of  the  court  or  person  before  whom  the  perjury  was  committed ;  and  so  also 
with  regard  to  indictments  for  subornation  of  perjury. 

And  now  the  14  &  15  Vict.  c.  100,  extends  the  provisions  of  the  23  Geo.  2,  c.  11, 
and  enacts,  by  sect.  19,  "that  it  shall  and  may  be  lawful  for  the  judges  or  judge  of 
any  of  the  superior  courts  of  common  law  or  equity,  or  for  any  of  her  majesty's  jus- 
tices, or  commissioners  of  assize,  nisi  prius,  oyer  and  terminer,  or  gaol  delivery,  or  for 
any  *justices  of  the  peace,  recorder,  or  deputy  recorder,  chairman,  or  other  [*771] 
judge,  holding  any  general  or  quarter  sessions  of  the  peace,  or  for  any  commissioner 
of  bankruptcy  or  insolvency,  or  for  any  judge  or  deputy  judge  of  any  county  court  or 
any  court  of  record,  or  for  any  justices  of  the  peace  in  special  or  petty  sessions,  or  for 
any  sheriff,  or  his  lawful  deputy,  before  whom  any  writ  of  inquiry,  or  writ  of  trial, 
from  any  of  the  superior  courts,  shall  be  executed,  in  case  it  shall  appear  to  him  or 
them  that  any  person  has  been  guilty  of  wilful  and  corrupt  perjury  in  any  evidence 
given,  or  in  any  affidavit,  deposition,  examination,  answer,  or  other  proceeding,  made 
or  taken  before  him  or  them,  to  direct  such  person  to  be  prosecuted  for  such  perjury, 
in  case  there  shall  appear  to  him  or  them  a  reasonable  cause  for  such  prosecution,  and 
to  commit  such  person  so  directed  to  be  prosecuted  until  the  next  session  of  oyer  and 
terminer,  or  gaol  delivery,  for  the  county,  or  other  district,  within  which  such  per- 
jury was  committed,  unless  such  person  shall  enter  into  a  recognizance,  with  one  or 
more  sufficient  surety  or  sureties,  conditioned  for  the  appearance  of  such  person  at 
such  next  session  of  oyer  and  terminer,  or  gaol  delivery,  and  that  he  will  there  sur- 
render and  take  his  trial,  and  not  depart  the  court  without  leave,  and  to  require  any 
person  he  or  they  may  think  fit  to  enter  into  a  recognizance,  conditioned  to  prosecute 
or  give  evidence  against  such  person  so  directed  to  be  prosecuted  as  aforesaid,  and  to 
give  to  the  party  so  bound  to  prosecute  a  certificate  of  the  same  being  directed ;  which 
certificate  shall  be  given  without  any  fee  or  charge,  and  shall  be  deemed  sufficient 
proof  of  such  prosecution  having  been  directed  as  aforesaid;  and  upon  the  production 
thereof,  the  costs  of  such  prosecution  shall,  and  are  hereby  required  to  be  allowed  by 
the  court  before  which  any  person  shall  be  prosecuted  or  tried  in  pursuance  of  such 
direction  as  aforesaid,  unless  such  last-mentioned  court  shall  specially  otherwise 
direct;  and  where  allowed  by  any  such  court  in  Ireland,  such  sums  as  shall  be 
allowed  shall  be  ordered  by  the  said  court  to  be  paid  to  the  prosecutor  by  the  treas- 
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urer  of  the  county  in  which  such  offence  shall  be  alleged  to  have  been  committed, 
and  the  same  shall  be  presented  for,  raised,  and  levied  in  the  same  manner  as  the 
expenses  of  prosecutions  for  felonies  are  now  presented  for,  raised,  and  levied  in  Ire- 
land. Provided  always,  that  no  such  direction  or  certificate  shall  be  given  in  evi- 
dence upon  any  trial  to  be  had  against  any  person  upon  a  prosecution  so  directed  as 
aforesaid." 

Sect.  20  enacts,  "  For  every  indictment  for  perjury,  or  for  unlawfully,  wilfully, 
falsely,  fraudulently,  deceitfully,  maliciously,  or  corruptly  taking,  making,  signing, 
or  subscribing  any  oath,  affirmation,  declaration,  affidavit,  deposition,  bill,  answer, 
notice,  certificate,  or  other  writing,  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged  upon  the  defendant,  and  by  what  court,  or  before  whom,  the  oath, 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  certificate,  or  other 
writing,  was  taken,  made,  signed,  or  subscribed,  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  proceeding,  either  in  law  or 
in  equity,  and  without  setting  forth  the  commission  or  authority  of  the  court  or  per- 
son before  whom  such  offence  was  committed." 

Sect.  21  enacts  :  "  In  every  indictment  for  subornation  of  perjury,  or  for  corrupt 
bargaining  or  contracting  with  any  person  to  commit  wilful  and  corrupt  perjury,  or 
[*772]  for  inciting,  causing,  or  procuring  any  *person  unlawfully,  wilfully,  falsely, 
fraudulently,  deceitfully,  maliciously,  or  corruptly,  to  take,  make,  sign,  or  subscribe 
any  oath,  affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  certificate, 
or  other  writing,  it  shall  be  sufficient,  wherever  such  perjury  or  other  offence  afore- 
said shall  have  been  actually  committed,  to  allege  the  offence  of  the  person  who 
actually  committed  such  perjury  or  other  offence  in  the  manner  hereinbefore  men- 
tioned, and  then  to  allege  that  the  defendant  unlawfully,  wilfully,  and  corruptly  did 
cause  and  procure  the  said  person  the  said  offence,  in  manner  and  form  aforesaid,  to 
do  and  commit,  and  wherever  such  perjury  or  other  offence  aforesaid,  shall  not  have 
been  actually  committed,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant  without  setting  forth  or  averring  any  of  the  matters  or 
things  hereinbefore  rendered  unnecessary  to  be  set  forth  or  averred  in  the  case  of 
wilful  and  corrupt  perjury." 

Sect.  22  enacts,  that  "  A  certificate  containing  the  substance  and  effect  only  (omit- 
ting the  formal  part)  of  the  indictment  and  trial  for  any  felony  or  misdemeanor,  pur- 
porting to  be  signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  such  indictment  was  tried,  or  by  the  deputy  of  such 
clerk  or  other  officer  (for  which  certificate  a  fee  of  six  shillings  and  eightpence  and 
no  more,  shall  be  demanded  and  taken),  shall,  upon  the  trial  of  any  indictment  for 
perjury  or  subornation  of  perjury,  be  sufficient  evidence  of  the  trial  of  such  indict- 
ment for  felony  or  misdemeanor,  without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  the  same." 

By  the '22  &  23  Vict.  c.  17,  swpra,  p.  178,  no  indictment  for  perjury  or  suborna- 
tion of  perjury  is  to  be  preferred  without  previous  authorization. 

Punishment.']  Perjury  is  punishable  at  common  law  with  fine  and  imprisonment, 
at  the  discretion  of  the  court. 

By  the  '2  Geo.  2,  c.  25,  s.  2  (in  Ireland  by  the  3  Geo.  2,  o.  4,  made  perpetual  by 
the  17  &  18  Geo.  3,  c.  36),  "the  more  effectually  to  deter  persons  from  committing 
wilful  and  corrupt  perjury  or  subornation  of  perjury,"  it  is  enacted,  that  "  besides 
the  punishment  already  to  be  inflicted  by  law  for  so  great  crime?,  it  shall  and  may  be 
lawful  for  the  court  or  judge  before  whom  any  person  shall  be' convicted  of  wilful  and 
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corrupt  perjury,  or  subornation  of  perjury,  according  to  the  laws  now  in  being,  to 
order  such  person  to  be  sent  to  some  house  of  correction  within  the  same  county,  for 
a  time  not  exceeding  seven  years,  there  to  be  kept  to  hard  labor  during  all  the  said 
time,  or  otherwise  to  be  transported  to  some  of  his  majesty's  plantations  beyond  the 
seas,  for  a  term  not  exceeding  seven  years,  as  the  court  shall  think  most  proper ;  and 
thereupon  judgment  shall  be  given,  that  the  person  convicted  shall  be  committed  or 
transported  accordingly,  over  and  beside  such  punishment  as  shall  be  adjudged  to  be 
inflicted  on  such  person,  agreeable  to  the  laws  now  in  being;  and  if  transportation 
be  directed,  the  same  shall  be  executed  in  such  manner  as  is  or  shall  be  provided  by 
law  for  the  transportation  of  felons ;  and  if  any  person  so  committed  or  transported 
shall  voluntarily  escape  or  break  prison,  or  return  from  transportation,  before  the  ex- 
piration of  the  time  for  which  he  shall  be  ordered  to  be  transported  as  aforesaid,  such 
person  being  thereof  lawfully  convicted,  shall  suffer  death  as  a  felon,  without  benefit 
of  clergy,  and  shall  be  *tried  for  such  felony  in  the  county  where  he  so  es-  [*773] 
caped,  or  where  he  shall  be  apprehended." 

By  the  3  Geo.  4,  c.  114  (the  7  Geo.  4,  c.  9,  I.),  persons  guilty  of  perjury  or  sub- 
ornation of  perjury,  may  be  sentenced  to  hard  labor. 

By  the* 7  Wm.  4  &  1  Vict.  c.  23  (U.  K.),  the  punishment  of  the  pillory  is  abol- 
ished. 

Postponing  trials  for  perjury.']  It  is  tha  practice  at  the  Central  Criminal  Court 
not  to  try  an  indictment  for  perjury  arising  out  of  a  civil  suit,  while  that  suit  is  in 
any  way  undetermined,  except  in  cases  where  the  court  in  which  it  is  pending  post- 
pone the  decision  of  it,  in  order  that  the  criminal  charge  may  be  first  disposed  of.  K. 
V.  Ashburn,  8  C.  &  P.  50 :  34  E.  C.  L.  R. 

SUBORNATION   OF  PERJURY. 

Subornation  of  perjury,  at  common  law,  is  the  procuring  a  man  to  take  a  false  oath 
amounting  to  perjury,  the  man  actually  taking  such  oath ;  but  if  he  did  not  actually 
take  it,  the  person  by  whom  he  was  incited  is  not  guilty  of  subornation  of  perjury; 
yet  he  may  be  punished  by  fine  and  corporal  punishment.(l)  Hawk.  P.  C.  b.  1,  s. 
69,  c.  10. 

Upon  an  indictment  for  subornation  of  perjury,  the  prosecutor  must  prove,  1,  the 
inciting  by  the  defendant,  and  that  he  knew  that  the  evidence  to  be  given  was  false; 
and  2,  the  taking  of  the  false  oath  by  the  witness,  &o.  See  now,  14  &  15  Vict.  c. 
100,  s.  21,  ante,  p.  771. 

Proof  of  the  incitement.]  The  incitement  may  be  proved  by  calling  the  party  who 
was  suborned.  The  knowledge  of  the  defendant  that  the  evidence  about  to  be  given 
would  be  false,  will  probably  appear  from  the  evidence  of  the  indictment,  or  it  may 
be  collected  from  other  circumstances.  (2) 

(1)  Case  of  Francis  et  al.,  1  Rogers's  Reo.  121. 

Subornation  of  perjury  may  be  proved  by  the  testimony  of  one  witness.  Commonwealth  v.  Doug- 
lass, 5  Metcalf,  241. 

^(2)  Though  a  party  who  is  charged  with  subornation  of  perjury,  knew  that  the  testimony  of  a  wit- 
ness whom  he  called  would  be  false,  yet  if  he  did  not  know  that  the  witness  would  wilfully  testify  to 
a  fact  knowing  it  to  be  false,  he  cannot  be  convicted  of  the  crime  charged.  To  constitute  suborna- 
tion of  perjury,  the  party  charged  must  procure  the  commission  of  the  perjury  by  inciting,  instiga- 
ting or  persuading  the  witness  to  commit  the  crime.  Commonwealth  v.  Douglass,  5  Metcalf,  241. 

On  the  trial  of  A.  for  suborning  B.  to  commit  perjury  on  a  former  trial  of  A.  for  another  offence, 
a  witness  testified  that  B.  on  that  former  trial,  swore  that  he  came  from  L.  as  a  witness  on  that  trial 
in  consequence  of  a,  letter  written  to  him  by  A.    Held,  that,  although  this  was  not  evidence  that  A. 
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Proof  of  the  taking  of  the  fake  oath.']  In  general  the  proof  of  the  perjury  will  be 
the  same  as  upon  an  indictment  for  perjury,  against  the  witness  who  perjured  him- 
self; and  even  if  the  latter  has  been  convicted,  it  will  not,  as  it  seems,  be  sufficient 
against  the  party  who  had  suborned  him,  to  prove  merely  the  record  of  the  convic- 
tion ;  but  the  whole  evidence  must  be  gone  into  as  upon  the  former  trial.  The  de- 
fendant was  indicted  for  procuring  one  John  Macdaniel  to  take  a  false  oath.  To 
prove  the  taking  of  the  oath  by  Macdaniel,  the  record  of  his  conviction  for  perjury 
was  produced.  But  it  was  insisted  for  the  defendant,  that  the  record  was  not  of  it- 
self sufficient  evidence  of  the  fact;  that  the  jury  had  a  right  to  be  satisfied  that  such 
conviction  was  correct ;  that  the  defendant  had  a  right  to  controvert  the  guilt  of 
Macdaniel,  and  that  the  evidence  given  on  the  trial  of  the  latter  ought  to  be  sub- 
mitted to  the  consideration  of  the  present  jury.  The  recorder  obliged  the  counsel 
for  the  crown  to  go  through  the  whole  case  in  the  same  manner  as  if  the  jury  had 
been  charged  to  try  Macdaniel.  K.  v.  Reilly,  1  Leach,  455.  Upon  this  case  Mr. 
Starkie  has  made  the  following  observations  :  This  authority  seems  at  first  sight  to  be 
inconsistent  with  that  class  of  cases  in  which  it  has  been  held  that,  as  against  an  ac- 
[*774]  cessary  before  the  fact  to  a  felony,  the  record  of  the  *conviction  of  the  prin- 
cipal is  evidence  of  the  fact.  If  the  prisoner,  instead  of  being  indicted  as  a'principal 
in  procuring,  &c.,  had  been  indicted  as  accessary  before  the  fact,  in  procuring,  &c., 
the  record  would  clearly  have  been  good  prim,d  fade  evidence  of  the  guilt  of  the 
principal.  It  is,  however,  to  be  recollected,  that  this  doctrine  rests  rather  upon  tech- 
nical and  artificial  grounds,  than  on  any  clear  and  satisfactory  principle  of  evidence. 
2  Stark.  Ev.  627,  2d  ed.  It  may  also  be  observed,  that  the  indictment  for  suborna- 
tion of  perjury  does  not  set  forth  the  conviction  of  the  party  who  took  the  false  oath, 
but  only  the  preliminary  circumstances  and  the  taking  of  the  oath ;  forming  an  allega- 
tion of  the  ffuilt  of  the  party,  and  not  of  his  conviction  ;  and  in  R.  v.  Turner,  1  Moo. 
C.  C.  347,  ante,  p.  50,  the  judges  expressed  a  doubt  whether,  if  an  indictment 
against  a  receiver  stated,  not  the  conviction  but  the  ffuilt  of  the  principal  felon,  the 
record  of  the  conviction  of  the  principal  would  be  sufficient  evidence  of  the  guilt. 
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Offence  at  cowim.on  law.']  THE  offence  of  piracy  at  common  law  consists  in  com- 
mitting those  acts  of  robbery  and  depredation  upon  the  high  seas  which,  if  commit- 
ted on  land,  would  have  amounted  to  felony  there,  though  it  was  not  felony  at  corn- 
wrote  such  letter  to  B.,  yet  it  Was  evidence  that  B,  so  testified  in  the  presence  of  A.,  and  as  A  there- 
by had  an  opportunity  to  prove,  but  did  not  prove,  on  the  trial  for  suborning  B.,  in  what  manner  or 
by  whose  agency  B.  cnme  from  L.,  such  testimony  of  B.  might  be  considered  by  the  jury  In  oonneo- 

t'lnn  wihh  thft  nt.hnr  nvidAnna  in  t.hn  nnim.    Thid 
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mon  law.  2  East,  P.  C.  796 ;  4  Bl.  Com.  72 ;  Hawk.  P.  C.  c.  37,  s.  4.(1)  Before 
the  28  Hen.  8,  c.  15,  the  oifence  was  only  punishable  by  the  civil  law,  and  that  stat- 
ute does  not  render  it  a  felony.  By  other  statutes,  however,  which  will  be  presently 
noticed,  the  offence  is  made  felony,  and  the  nature  of  the  offence  which  shall  consti- 
tute piracy  is  specifically  described. 

"The  offence  of  piracy  at  common  law  is  nothing  more  than  robbery  upon  the 
high  seas;  but  by  statutes  passed  at  various  times,  and  still  in  force,  many  artificial 
offences  have  been  created,  which  are  to  be  deemed  to  amount  to  piracy."  Keport  of 
Comm.  of  Orim.  Law. 

Stat.  11  &  12  Wm.  3,  c.  7.]  By  the  11  &  12  Wm.  3,  c.  7(E.),  s.  8,  "If  any 
of  his  majesty's  natural  born  subjects  or  denizens  of  this  kingdom  shall  commit  any 
piracy  or  robbery,  or  any  act  of  hostility  against  others,  his  majesty's  subjects,  upon 
the  sea,  under  color  of  any  commission  from  any  foreign  prince  or  state,  or  pretence 
of  authority  from  any  person  whatsoever,  such  offender  or  offenders  shall  be  deemed, 
adjudged,  and  taken  to  be  pirates,  felons,  and  robbers,"  &c. 

By  s.  9,  "If  any  commander,  or  master  of  any  ship,  or  any  seaman  or  mariner, 
shall  in  any  place  where  the  admiral  has  jurisdiction,  betray  his  trust,  and  turn 
pirate,  enemy,  or  rebel,  and  piratically  and  feloniously  run  away  with  his  or  their 
ship  or  ships,  or  any  barge,  boat,  ordnance,  ammunition,  goods,  or  merchandise,  or 
yield  them  up  voluntarily  to  any  pirate,  or  shall  bring  any  seducing  message  from 
any  pirate,  enemy,  or  rebel,  or  consult,  combine,  or  confederate  with  *or  at-  [*776] 
tempt  or  endeavor  to  corrupt  any  commander,  master,  officer,  or  mariner,  to  yield  up 
or  run  away  with  any  ship,  goods  or  merchandise,  or  turn  pirates,  or  go  over  to 
pirates;  or  if  any  person  shall  lay  violent  hands  on  his  commander,  whereby  to 
hinder  him  from  fighting  in  defence  of  his  ship  and  goods  committed  to  his  trust,  or 
shall  confine  his  master,  or  make  or  endeavor  to  make  a  revolt  in  his  ship,  he  shall  be 
adjudged,  deemed,  and  taken  to  be  a  pirate,  felon,  and  robber  [and  suffer  death,"  &c.] 

Upon  the  above  section  (9)  of  the  11  &  12  Wm.  3,  c.  7,  it  has  been  decided  by 
the  twelve  judges,  that  the  making  or  endeavoring  to  make  a  revolt  on  board  a  ship, 
with  a  view  to  procure  a  redress  of  what  the  prisoners  may  think  grievances,  and  ' 
without  any  intent  to  run  away  with  the  ship,  or  to  commit  any  act  of  piracy,  is  an 
offence  within  the  statute.  R.  v.  Hasting,  1  Moo.  C.  C.  82. 

Stat.  8  Geo.  1,  c.  24.]  By  the  8  Geo.  1,  c.  24  (E.),  s.  1,  "  In  case  any  person 
or  persons  belonging  to  any  ship  or  vessel  whatsoever,  upon  meeting  any  merchant 
ship  or  vessel  on  the  high  seas,  or  in  any  port,  haven,  or  creek  whatsoever,  shall 
forcibly  board  or  enter  into  such  ship  or  vessel,  and  though  they  do  not  seize  or  carry 
off  such  ship  or  vessel,  shall  throw  overboard  or  destroy  any  part  of  the  goods  or  mer- 
chandise belonging  to  such  ship  or  vessel,  the  person  or  persons  guilty  thereof  shall 
in  all  respects  be  deemed  and  punished  as  pirates  as  aforesaid." 

And  by  the  same  section,  "  If  any  commander  or  master  of  any  ship  or  vessel,  or 
any  other  person  or  persons,  shall  anywise  trade  with  any  pirate,  by  truck,  barter, 
exchange,  or  in  any  other  manner,  or  shall  furnish  any  pirate,  felon,  or  robber  upon 
the  seas,  with  any  ammunition,  provision,  or  stores  of  any  kind  ;  or  shall  fit  out  any 
ship  or  vessel,  knowingly  and  with  a  design  to  trade  with  any  pirate,  felon,  or  robber 
upon  the  seas;  or  if  any  person  or  persons  shall  anywise  consult,  combine,  confede- 

(1)  United  States  v.  Chapels  et  al.,  3  Wheeler's  C.  C.  205;  1  Kent's  Comm.,  lecture  ix,  Mr,  Du- 
ponoeau's  translation  of  Bynhershoeek  on  War,  u.  17,  p.  128,  n;  Bass's  Case,  4  Eogers's  Reo.  161 ; 
2  Wheeler's  C.  C.  Preface,  p.  xxvii. 
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rate,  or  correspond  with  any  pirate,  felon,  or  robber  on  the  seas,  knowing  him  to  be 
guilty  of  such  piracy,  felony,  or  robbery,  every  such  offender  shall  be  deemed  and 
adjudged  guilty  of  piracy,  felony,  and  robbery." 

Stat.  18  Geo.  2,  c.  30.]  By  the  18  Geo.  2,  e.  30  (E.),  all  persons  being  natural- 
born  subjects  or  denizens  of  his  majesty,  who,  during  any  war,  shall  commit  any  hos- 
tilities upon  the  sea,  or  in  any  haven,  river,  creek,  or  place  where  the  admiral  or  adr 
mirals  have  power,  authority,  or  jurisdiction,  against  his  majesty's  subjects,  by  virtue 
or  under  color  of  any  commission  from  any  of  his  majesty's  enemies,  or  shall  be  any 
other  ways  adherent,  or  giving  aid  or  comfort  to  his  majesty's  enemies  upon  the  sea, 
or  in  any  haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have  power, 
&c.,  may  be  tried  as  pirates,  felons,  and  robbers,  in  the  Court  of  Admiralty,  in  the 
same  manner  as  pirates,  &c.,  are  by  the  said  act  (11  &  12  Wm.  3)  directed  to  be 
tried,  [and  shall  suffer  death.] 

Under  this  statute  it  has  been  held,  that  persons  adhering  to  the  king's  enemies, 
by  cruising  in  their  ships,  may  be  tried  as  pirates  under  the  usual  commission 
granted  by  virtue  of  the  statute  28  Hen.  8.  E.  v.  Evans,  2  East,  P.  C.  798. 

Stat.  32  Geo.  2,  c.  25.]  By  the  32  Geo.  2,  c.  25,  s.  12,  in  case  any  commander 
['•'777]  of  a  private  ship  or  vessel  of  war,  duly  commissioned  by  *the  29  Geo.  2,  c. 
34,  or  by  that  act,  shall  agree  with  any  commander  or  other  person  belonging  to  any 
neutral  or  other  ship  or  vessel  (except  those  of  his  majesty's  declared  enemies)  for 
the  ransom  of  any  such  neutral  or  other  ship  or  vessel,  or  cargo,  after  the  same  has 
been  taken  as  a  prize,  and  shall,  in  pur.suance  of  such  agreement,  quit,  set  at  liberty, 
or  discharge  any  such  prize,  instead  of  bringing  it  into  some  port  of  his  majesty's 
dominions,  such  offender  shall  be  deemed  and  adjudged  guilty  of  piracy,  felony,  and 
robbery,  and  shall  suffer  death.  See  22  Geo.  3,  c.  25,  and  2  East,  P.  C.  801.    • 

Stat.  5  Geo.  4,  c.  113 — dealing  in  slaves.]  By  the  5  Geo.  4,  c.  113  (U.  K.),  s. 
9,  the  carrying  away,  conveying,  or  removing  of  any  person  upon  the  high  seas  for 
the  purpose  of  his  being  imported  or  brought  into  any  place  as  a  slave,  or  being  sold 
or  dealt  with  as  such,  or  the  embarking  or  receiving  on  board  any  person  for  such 
purpose,  is  made  piracy,  felony,  and  robbery,  punishable  with  death.  By  sect.  10, 
the  dealing  in  slaves,  and  other  offences  connected  therewith,  are  made  felony. 

Now  by  the  7  Wm.  4  &  1  Vict.  o.  91  (U.  K.),  the  punishment  of  death,  imposed 
by  the  ninth  section  of  the  above  statute,  is  abolished,  and  transportation  for  life, 
&c.,  substituted. 

The  provisions  of  the  statute  5  Geo.  4,  c.  113,  are  not  confined  to  acts  done  by 
British  subjects  in  furtherance  of  the  slave  trade  in  PJngland  or  the  British  colonies, 
but  apply  to  acts  done  by  British  subjects  in  furtherance  of  that  trade  in  places  which 
do  not  form  part  of  the  British  dominions.  Per  Maule  and  Wightman,  JJ.,  K.  v. 
Zulueta,  1  C.  &  K.  215.  In  order  to  convict  a  party  who  is  charged  with  having 
employed  a  vessel  for  the  purpose  of  slave  trading,  it  is  not  necessary  to  show  that 
the  vessel  which  carried  out  the  goods  was  intended  to  be  used  for  bringing  back 
slaves  in  return ;  but  it  will  be  sufficient  if  there  was  a  slave  adventure,  and  the  ves- 
sel was  in  any  way  engaged  in  the  advancement  of  that  adventure.     Ibid. 

On  the  26th  February,  1845,  the  Pelioidade,  a  Brazilian  schooner,  fitted  up  as  a 
slaver,  surrendered  to  the  armed  boats  of  her  Majesty's  ship  Wasp.  She  had  no 
slaves  on  board.  The  captain  and  all  his  crew,  except  Majaval  and  three  others, 
were  taken  out  of  her  and  put  on  board  the  Wasp.     On  the  27th  February,  the  three 
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others  were  taken  out  and  put  on  board  the  Wasp  also.  Cerqueira,  the  captain,  was 
sent  back  to  the  Felicidade,  which  was  then  manned  with  sixteen  British  seamen, 
and  placed  under  the  command  of  lieutenant  Stupart.  The  lieutenant  was  directed 
to  steer  in  pursuit  of  a  vessel  seen  from .  the  Wasp,  which  eventually  turned  out  to 
be  the  Echo,  a  Brazilian  brigantine,  having  slaves  on  board,  and  commanded  by 
Serva,  one  of  the  prisoners.  After  a  chase  of  two  days  and  eights,  the  Echo  sur- 
rendered, and  was  then  taken  possession  of  by  Mr.  Palmer,  a  midshipman,  who  went 
on  board  her,  and  sent  Serva  and  eleven  of  the  crew  of  the  Echo  to  the  Felicidade. 
The  next  morning  lieutenant  Stupart  took  command  of  the  Echo,  and  placed  Mr. 
Palmer  and  nine  British  seamen  on  board  the  Felicidade  in  charge  of  her  and  the 
prisoners.  The  prisoners  shortly  after  rose  on  Mr.  Palmer  and  his  crew,  killed  them 
all,  and  ran  away  with  the  vessel.  .  She  was  recaptured  by  a  British  vessel,  and  the 
prisoners  were  brought  to  this  country,  and  tried  at  Exeter  for  murder.  The  jury 
found  them  guilty.  The  foundation  of  the  conviction  pursuant  to  the  summing  up 
of  the  *lea:rned  baron  (Piatt),  who  tried  the  case,  was  that  the  Felicidade  [*778] 
was  in  the  lawful  custody  of  her  majesty's  officers  ;  that  all  on  board  that  vessel  were 
within  her  majesty's  admiralty  jurisdiction  ;  and  that  the  jury  should  find  the  pris- 
oners guilty  of  murder,  if  satisfied  by  the  evidence  that  they  plotted  together  to  slay 
all  the  English  on  board,  and  run  away  with  the  vessel ;  that,  in  carrying  their  de- 
sign into  execution,  Majaval  slew  Mr.  Palmer,  by  stabbing  him  and  throwing  him 
overboard,  and  that  the  other  prisoners  were  present,  aiding  and  assisting  Majaval 
in  the  commission  of  the  murder.  On  a  case  reserved  for  the  opinion  of  the  judges, 
objections  to  these  points  were  argued  by  the  counsel  for  the  prisoners,  and  the  con- 
viction was  held  to  be  wrong.  Reg.  v.  Serva  and  others,  1  Den.  C.  C.  R.  104. 

Proof  of  the  piracy.']  The  prosecutor  must  give  evidence  of  facts,  which,  had 
the  transaction  occurred. within  the  body  of  a  county,  would  have  rendered  the 
offender  guilty  of  larceny  or  robbery  at  common  law.  He  must  therefore  show  a 
taking  animo  furandi  and  IvgCri  causa.  It  is  said  that  if  a  ship  is  attacked  by  a 
pirate,  and  the  master,  for  her  redemption,  gives  his  oath  to  pay  a  certain  sum,  though 
there  is  no  taking,  yet  it  is  piracy  by  the  law  marine,  but  by  the  common  law  there 
must  be  an  actual  taking,  though  but  to  the  value  of  a  penny,  as  in  robbery.  1 
Beawes,  Lex  Merc.  25,  citing  44  Ed.  3,  14,  4  Hen.  4.  If  a  ship  is  riding  at  anchor, 
with  part  of  the  mariners  in  her  boat,  and  the  rest  on  shore,  so  that  none  remain  in 
the  ship,  if  she  be  attacked  and  robbed,  it  is  piracy.  1  Beawes,  Lex  Merc.  253, 
citing  14  Edw.  3,  115. 

Proof  with  regard  to  the  persons  guilty  of  piracy.]  The  subject  of  a  foreign 
power  in  amity  with  this  country  may  be  punished  for  piracy  committed  upon  Eng- 
lish property.  1  Beawes,  Lex  Merc.  251.  A  person  having  a  special  trust  of  goods 
will  not  be  guilty  of  piracy  by  converting  them  to  his  own  use ;  as  where  the  master 
of  a  vessel  with  goods  on  board,  ran  the  goods  on  shore  in  England,  and  burnt  the 
ship  with  intent  to  defraud  the  owners  and  insurers,  on  an  indictment  for  piracy  and 
stealing  the  goods,  it  was  held  to  be  only  a  breach  of  trust,  and  no  felony,  and  that 
it  could  not  be  piracy  to  convert  the  goods  in  a  fraudulent  manner,  until  the  special 
trust  was  determined.  R.  v.  Mason,  2  East,  P.  C.  796;  Mod.  74.  But  it  is  other- 
wise with  regard  to  the  mariners.  Thus  where  several  seamen  on  board  a  ship  seized 
the  captain,  he  not  agreeing  with  them,  and  after  putting  him  ashore,  carried  away 
the  ship,  and  subsequently  committed  several  piracies,  it  was  held  that  this  force 
upon  the  captain,  and  carrying  away  the  ship,  was  piracy.  R.  v.  Maye,  2  East,  P. 
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C.  796.  The  prisoners  were  convicted  upon  a  count  charging  them  with  feloniously 
and  piratically  stealing  sixty-five  fathoms  of  cable,  &c.,  upon  the  high  seas,  within 
the  jurisdiction  of  the  admiralty.  It  appeared  that  they  were  Deal  pilots,  who  having 
been  applied  to  by  the  master  to  tak'e  the  vessel  into  Ramsgate,  had,  in  collusion 
with  him,  cut  away  the  cable  and  part  of  the  anchor,  which  had  before  been, broken, 
for  the  purpose  of  causing  an  average  loss  to  the  underwriters.  It  was  objected  that 
the  offence  of  the  prisoners  was  not  larceny,  having  been  committed  by  them  jointly 
with  the  master  of  the  vessel,  not  for  the  purpose  of  defrauding  the  owners,  but  for 
[*779]  the  purpose  of  defrauding  the  underwriters  for  the  benefit  of  the  owners.  *A 
majority  of  the  judges,  however,  held  the  conviction  right.  R.  v.  Curling,  Russ.  & 
Ry.  123. 

Proof  with  regard  to  accessories.']  Accessories  to  piracy  were  triable  only  by  the 
civil  law,  and  if  their  offence  was  committed  on  land,  they  were  not  punishable  at 
all  before  the  11  &  12  Wm.  3,  c.  7,  s.  10.  And  now,  by  the  8  Geo.  1,  c.  24,  s.  3, 
all  persons  whatsoever,  who,  by  the  11  &  12  Wm.  3,  c.  7,  are  declared  to  be  acces- 
sory or  accessories  to  any  piracy  or  robbery  therein  mentioned,  are  declared  to  be 
principal  pirates,  felons,  and  robbers,  and  shall  be  inquired  of,  heard,  determined, 
and  adjudged  in  the  same  manner  as  persons  guilty  of  piracy  afcd  robbery  may,  ac- 
cording to  that  statute,  and  shall  suffer  death  in  like  manner  as  pirates,  &c. 

The  knowingly  abetting  a  pirate,  within  the  body  of  a  county,  is  not  triable  at 
common  law.  Admiralty  Case,  18  Rep.  53. 

Venue  and  trial.']  The  decisions  with  respect  to  the  venue  for  offences  committed 
on  the  high  seas  have  been  stated,  ante,  p.  237. 

By  the  46  Geo.  3,  c.  54,  all  treasons,  piracies,  felonies,  robberies,  murders,  con- 
spiracies, and  other  offences,  of  what  nature  or  kind  soever^  committed  upon  the  sea, 
or  in  any  haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have  power,  au- 
thority, or  jurisdiction,  may*be  inquired  of,  tried,  &c.,  according  to  the  common  course 
of  the  laws  of  this  realm ;  and  for  offences  committed  upon  the  land  within  this  realm, 
and  not  otherwise,  in  any  of  his  majesty's  islands,  plantations,  colonies,  dominions, 
forts,  or  factories,  under  and  by  virtue  of  the  king's  commission  or  commissions,  under 
the  great  seal  of  Great  Britain,  to  be  directed  to  any  such  four  or  more  discreet  per- 
sons as  the  lord  chancellor,  &c.,  shall  from  time  to  time  think  fit  to  appoint.  The 
commissioners  are  to  have  the  same  powers  as  commissioners  underthe  28  Hen.  8. 

Punishment  under  the  7  Wm.  4  and  1  Vict.  c.  88.]  By  the  7  Wm.  4  and  1  Vict, 
c.  88  (U.  K.),  so  much  of  the  28  H.  8,  c.  15,  the  11  &  12  Wm.  3,  c.  7,  the  4  Geo. 
1,  c.  11,  s.  7,  the  8  Geo.  1,  c.  24,  and  the  18  Geo.  2,  c.  30,  as  relate  "to  the  punish- 
ment of  the  crime  of  piracy,  or  of  any  offence  by  any  of  the  said  acts  declared  to  be 
piracy,  or  of  accessories  thereto  respectively,"  are  repealed. 

By  s.  2,  "  Whosoever,  with  intent  to  commit,  or  at  any  time  of  or  immediately 
before,  or  immediately  after  committing  the  crime  of  piracy  in  respect  of  any  ship  or 
vessel,  shall  assault,  with  intent  to  murder,  any  person  being  on  board  of  or  belong- 
ing to  such  ship  or  vessel,  or  shall  stab,  cut,  or  wound  any  such  person,  or  unlawfully 
do  any  act  by  which  the  life  of  such  person  may  be  endangered,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  suffer  death  as  a  felon." 

By  s.  3,  "  Whosoever  shall  be  convicted  of  any  offence  which  by  any  of  the  acts 
hereinbefore  referred  to,  amounts  to  the  crime  of  piracy,  and  is  thereby  made  pun- 
ishable with  death,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
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beyond  the  seas  for  the  term  of  the  natural  life  of  such  offender,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  s.  4,  "  In  the  case  of  every  felony  punishable  under  this  act,  every  principal  in 
the  second  degree,  and  every  accessory  before  the  *fact,  shall  be  punishable  [*780] 
with  death  or  otherwise,  in  the  same  manner  as  the  principal  in  the  first  degree  is  by 
this  act  punishable,  and  every  accessory  after  the  fact  to  any  felony  punishable  under 
this  act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years." 

By  s.  5,  in  case  of  imprisonment,  the  court  may  award  hard  labor,  and  solitary 
confinement  not  exceeding  one  month  at  any  one  time^  and  three  months  in  any  one 
year. 
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Administering  poison,  with  intent  to  murder,       .......  781 

Attempting  to  administer  poison,  with  intent  to  murder,      ......  781 

drugs,  with  intent  to  commit  an  indictable  offence, 781 

poison  so  as  to  endanger  life  or  inflict  grievous  bodily  harm,     .         ,         .  781 

poison,  with  intent  to  aggrieve,  injure,  hr  annoy,      ....  781 

Persons  charged  with  felony  may  be  convicted  of  misdemeanor 782 

Poisoning  fish,  782 

Administering  drugs  to  procure  abortion, 782 

Proof  of  administering "       .         .  ...  782 

of  the  intent, 782 


Administering  poison,  with  intent  to  murder.]  See  24  &  25  Vict.  c.  100,  s.  11, 
supra,  p.  720. 

Attempting  to  administer  poison,  with  intent  to  murder.]  See  24  &  25  Vict.  c. 
100,  s.  14,  supra,  p.  720. 

Administering  drugs,  with  intent  to  commit  an  indictable  offence.]  By  the  24  & 
25  Vict.  c.  100,  s.  22,  "  Whosoever  shall  unlawfully  apply  or  administer  to  or  cause 
to  be  taken  by,  or  attempt  to  apply  or  administer  to,  or  attempt  to  cause  to  be  admin- 
istered to  or  taken  by,  any  person,  any  chloroform,  laudanum,  or  other  stupefying  or 
overpowering  drug,  matter,  or  thing,  with  intent  in  any  of  such  cases  thereby  to  en- 
able himself  or  any  other  person  to  commit,  or  with  intent  in  any  of  such  cases 
thereby  to  assist  aay  other  person  in  committing,  any  indictable  offence,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  other  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor." 

Administering  poison  so  as  to  endanger  life  or  infliet'grievous  bodily  harm.]  By 
s.  23,  "  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  to  be  ad- 
ministered to  or  taken  by  any  other  person  any  poison  or  other  destructive  or  noxious 
thing,  so  as  thereby  to  endanger  the  life  of  such  person,  or  so  as  thereby  to  inflict 
upon  such  person  any  grievous  bodily  harm,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  ten  years,  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 
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Admmisterlvg  poison,  with  intent  to  injure,  aggrieve,  or  annoy."]  By  s.  21,  "  Who- 
[*782]  soever  shall  unlawfully  and  maliciously  administer  *to  or  cause  to  be  admin- 
istered to  or  taken  by  any  other  person  any  poison  or  other  destructive  or  noxious 
thing,  with  intent  to  injure,  aggrieve,  or  annoy  such  person,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor." 

Persons  charged  with  felony  of  administering  poison  may  he  convicted  of  misde- 
meanor.] By  s.  25,  "  If,  upon  the  trial  of  any  person  for  any  felony  in  the  last  but 
one  preceding  section  mentioned,  the  jury  shall  not  be  satisfied, that  such  person  is 
guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any  misdemeanor  in  the  last 
preceding  section  mentioned,  then  and  in  every  such  case  the  jury  may  acquit  the 
accused  of  such  felony,  and  find  him  guilty  of  such  misdemeanor,  and  thereupon  he 
shall  be  liable  to  be  punished  in  the  same  manner  as  if  convicted  upon  an  indictment 
for  such  misdemeanor." 

Poisoning  fish.]  By  the  24  &  25  Viet.  c.  97,  s.  32,  unlawfully  and  maliciously 
putting  any  lime  or  other  noxious  material  in  any  pond  or  water  which  shall  be  pri- 
vate property,  or  in  which  there  shall  be  any  private  right  of  fishery,  with  intent 
thereby  to  destroy  any  of  the  fish  that  may  then  be  or  that  may  thereafter  be  put 
therein,  is  made  a  misdemeanor,  to  be  punished  by  penal  servitude  for  any  term  not 
exceeding  seven  years,  and  not  less  than  three  years, — or  by  imprisonment  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and  if  the  prisoner  be  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

Administering  drugs  to  procure  abortion.]  See  the  24  &  25  Vict.  c.  100,  ss.  58, 
59,  snpra,  p.  250. 

Proof  of  administering.]     See  tit.  Abortion,  supra,  p.  250. 

Proof  of  the  intent.]  Administering  cantbarides  to  a  woman,  with  intent  to  ex- 
cite her  sexual  passion,  in  order  that  the  prisoner  may  have  connection  with  her,  was 
held  to  be  an  administering  with  intent  to  injure,  aggrieve,  or  annoy  within  the  mean- 
ing of  the  repealed  statute  of  23  &  24  Vict.  c.  8,  s.  2.  Keg.  v.  Wilkins,  10  W.  R.  62. 


[*783]  *POST-OPI'ICE— OPFENCES  RELATING  TO  THE. 

Statutes,      ^ 783 

Offences  by  persons  employed  in  the  post-office, 783 

Opening  or  detaining  letters 784 

Stealing,  embezzling,  secreting,  or  destroying  letters, 784 

Stealing,  &c.,  printed  papers,  ........  .  784 

Stealing  out  of  letters,    .....  .....  784 

Offences  by  other  parties, 784 

Stealing  letter-bags  or  letters  from  mail  or  post-office, 784 

Fraudulently  retaining  letters,  &g.,         ........  785 

Accessories  and  procurers 785 

Receivers 785 

Venue, 7g8 

Form  of  indictment,     .............  786 

Punishment,  .........  ....  787 

Interpretation  clause,  .............  787 

What  is  a  post  letter,    ......  ......  790 

Proof  of  being  employed  by  or  under  the  post-office, 790 

stealing,  embezzling,  secreting,  or  destroying 792 

What  is-a  post-office,     ........,..,,  794 


POST-OFFICE  —  OFFENCES   RELATING   TO   THE.  783 

Statutes.']  The  law  with  regard  to  embezzlement  of  letters  by  persons  employed 
in  the  post-office  was  formerly  contained  in  the  5  Geo.  3,  c.  25,  s.  17,  7  Geo.  3,  c.  50. 
s.  1,  &  42  Geo.  3,  c.  81,  s.  1.  The  provisions  of  those  acts  were  afterwards  consoli- 
dated in  the  52  Geo.  3,  c.  143. 

By  the  7  Wm.  4  &  1  Vict  c.  32  (U.  K.),  the  last-mentioned  statute  and  all  otber 
enactments  relative  to  oflFences  committed  against  the  post-office  (excepting  so  much 
of  the  5  Geo.  3,  c.  25,  and  the  7  Geo.  3,  c.  50,  as  respectively  relate  to  any  felony 
or  other  oiFence  committed  within  the  British  dominions  in  America  and  the  West 
Indies),  were  repealed,  and  the  law  was  consolidated  and  further  provisions  made,  by 
the  7  Wm.  4  &  1  Vict.  c.  36  (U.  K.),  which  came  into  operation  on  the  same  day 
as  the  7  Wm.  4  &  1  Vict.  c.  32. 

Offences  hy  officers  employed  hy  the  post-office — opening  or  detaining  letters.']  By 
the  7  Wm.  4  &  1  Vict.  c.  36  (U.  K.),  s.  25,  "  Every  person  employed  by  or  under 
the  post-office  who  shall  contrary  to  his  duty  open  or  procure  or  suffer  to  be  opened  a 
post  letter,  or  shall  wilfully  detain  or  delay,  or  procure  or  suffer  to  be  detained  or 
delayed,  a  post  letter,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and 
in  Scotland  of  a  crime  and  offence,  and  being  convicted  thereof,  shall  suffer  such 
punishment  by  fine  or  imprisonment,  or  by  both,  as  to  the  court  shall  seem  meet ; 
^provided  always,  that  nothing  herein  contained  shall  extend  to  the  opening  [*784] 
or  detaining  or  delaying  of  a  post  letter  returned  for  want  of  a  true  direction,  or  of  a 
post  letter  returned  by  reason  that  the  person  tp  whom  the  same  shall  be  directed  is 
dead  or  cannot  be  found,  or  shall  have  refused  the  same;  or  shall  have  refused  or 
neglected  to  pay  the  postage  thereof;  nor  to  the  opening  or  detaining  or  delaying  of 
a  post  letter  in  obedience  to  an  express  warrant  in  writing  under  the  hand  (in  Great 
Britain)  of  one  of  the  principal  secretaries  of  state,  and  in  Ireland  under  the  hand 
and  seal  of  the  lord  lieutenant  of  Ireland." 

Offences  hy  officers  employed  in  the  post-office — stealing,  embezzling,  secreting,  or 
destroying  letters.]  By  s.  26,  "  Every  person  employed  under  the  post-office  who 
shall  steal,  or  shall  for  any  purpose  whatever,  embezzle,  secrete,  or  destroy  a  post 
letter,  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  shall,  at  the  discretion  of  the  court,  either  be  transported  be- 
yond the  seas  for  the  term  of  seven  years,  or  be  imprisoned  for  any  term  not  exceed- 
ing three  years;  and  if  any  such  post  letter  so  stolen  or  embezzled,  secreted,  or 
destroyed,  shall  contain  therein  any  chattel  or  money  whatsoever,  or  any  valuable 
security,  every  such  offender  shall  be  transported  beyond  the  seas  for  life." 

Offences  by  officers  Mnployed  in  the  post-office — stealing  or  embezzling  printed 
papers.]  By  s.  32,  "  For  the  protection  of  printed  votes  and  proceedings  in  Parlia- 
ment and  printed  newspapers,"  it  is  enacted,  that^"  Every  person  employed  in  the 
post-office  who  shall  steal,  or  shall  for  any  purpose  embezzle,  secrete,  or  destroy,  or 
shall  wilfully  detain  or  delay  in  course  of  conveyance  or  delivery  thereof  by  the  post, 
any  printed  votes  or  proceedings  in  Parliament,  or  any  printed  newspaper,  or  any 
other  printed  paper  whatever  sent  by  the  post  without  covers,  or  in  covers  open  at 
the  sides,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  arid  in  Scotland 
of  a  crime  and  offence,  and  being  convicted  thereof,  shall  suffer  such  punishment  by 
fine  or  imprisonment,  or  by  both,  as  to  the  court  shall  seem  meet." 
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Offences  hy  otlier  parties — stealing  out  of  letters.^  By  8.  27,  "Every  person  who 
shall  steal  from  or  out  of  a  post  letter  any  chattel,  or  money,  or  valuable  security, 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and  shall  be  transported  beyond  the  seas  for  life." 

Offences  hy  other  parties — stealing  letter-bags  or  letters  from  mail  or  post-office.'] 
By  s.  28,  "  Every  person  who  shall  steal  a  post  letter-bag,  or  a  post  letter  from  a  post 
letter-bag,  or  shall  steal  a  post  letter  from  a  post-oflioe,  or  from  an  officer  of  the  post- 
office,  or  from  a  mail,  or  shall  stop  a  mail  with  intent  to  rob  or  search  the  same,  shall, 
in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  shall  be  transported  beyond  the  seas  for  life." 

Offences  by  other  parties — stealing  from  a  post-office  packet."]  By  s.  29,  "  Every 
[*785]  person  who  shall  steal  or  unlawfully  take  away  a  *post  letter-bag  sent  by  a 
post-office  packet,  or  who  shall  steal  or  unlawfully  take  a  letter  out  of  any  such  bag,  or 
shall  unlawfully  open  any  such  bag,  shall,  in  England  and  Ireland,  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and  shall  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years." 

« 

Offences  by  other  parties — fraudulently  retaining  letters,  c&c.]  By  s.  31,  reciting 
that  "post  letters  are  sometimes  by  mistake  delivered  to  the  wrong  person,  and  post 
letters  and  post  letter-bags  are  lost  in  the  course  of  conveyance  or  delivery  thereof, 
and  are  detained  by  the  finders  in  expectation  of  gain  or  reward;"  it  is  enacted, 
"  that  every  person  who  shall  fraudulently  retain,  or  shall  wilfully  secrete,  or  keep, 
or  detain,  or  being  required  to  deliver  up  by  an  officer  of  the  post-office,  shall  neglect 
or  refuse  to  deliver  up  a  post  letter  which  ought  to  have  been  delivered  to  any  other 
person,  or  a  post  letter-bag  or  post  letter  which  shall  have  been  sent,  whether  the 
same  shall  have  been  found  by  the  person  secreting,  keeping,  or  detaining,  or  ne- 
glecting or  refusing  to  deliver  up  the  same,  or  by  any  other  person,  shall,  in  England 
and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable  to  be  punished  by  fine  and  imprisonment." 

■  Accessories  and  procurers.]  By  s.  35,  it  is  enacted,  "  that  in  the  case  of  every 
felony  punishable  under  the  post-office  acts,  every  principal  in  the  second  degree, 
and  every  accessory  before  the  fact,  shall  be  punishable  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  the  post-office  acts  punishable ;  and  every  accessorv 
after  the  fact  to  any  felony  punishable  under  the  post-office  acts  (except  only  a  re- 
ceiver of  any  property  or  thing  stolen,  taken,  embezzled,  or  secreted),  shall,  on  con- 
viction, be  liable  to  be  imprisoned  for  any  term  not  exceeduig  two  years;  and  every 
person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeajior 
punishable  under  the  post-office  acts,  shall  be  liable  to  be  indicted  and  punished  as  a 
principal  offender."     See  also  s.  37,  infra. 

And  by  s.  36,  "  Every  person  who  shall  solicit  or  endeavor  to  procure  any  other  per- 
son to  commit  a  felony  or  misdemeanor  punishable  by  the  post-office  acts,  shall  in 
England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  thereof  convicted  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years." 

Eeceivers.]  By  s.  30,  "  With  regard  to  receivers  of  property  sent  by  the  post  and 
stolen  therefrom,"  it  is  enacted,  "  thateverv  nersnn  wlfn  shall  rpr>oino  nn„  ,,«=f  i^ft^- 
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or  post  letter-bag,  or  any  chattel  or  money  or  valuable  security,  the  stealing  or  taking 
or  embezzling  or  secreting  whereof  shall  amount  to  a  felony  under  the  post-office 
acts,  knowing  the  same  to  have  been  feloniously  stolen,  taken,  embezzled,  or  secreted, 
and  to  have  been  sent  or  to  have  been  intended  to  be  sent  by  the  post,  shall  in  Eng- 
land and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and 
may  be  indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for  a  substantive 
felony,  and  in  the  latter  case,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  *justice;  [*786] 
and  every  receiver,  howsoever  convicted,  shall  be  liable  to  be  transported  beyond  the 
seas  for  life." 

Venue."]  By  s.  37,  "  The  offence  of  every  offender  against  the  post-office  acts  may 
be  dealt  with,  and  indicted  and  tried  and  punished,  and  laid  and  charged  to  have 
been  committed  in  England  and  Ireland,  either  in  the  county  or  place  where  the  of- 
fence shall  be  committed,  or  in  any  county  or  place  in  which  he  shall  be  apprehended, 
or  be  in  custody,  as  if  his  offence  had  been  actually  committed  in  that  county  or 
place,  and  if  committed  in  Scotland  either  in  the  High  Court  of  Justiciary  at  Edin- 
burgh or  in  the  Circuit  Court  of  Justiciary  to  be  holden  by  the  lords  commissioners 
of  justiciary  within  the  district  where  such  offence  shall  be  committed,  or  in  any 
county  or  place  within  which  such  offender  shall  be  apprehended  or  be  in  custody, 
as  if  his  offence  had  been  actually  committed  there;  and  where  an  offence  shall  be 
committed  in  or  upon  or  in  respect  of  a  mail,  or  upon  a  person  engaged  in  the  con- 
veyance or  delivery  of  a  post  letter-bag  or  post  letter,  or  in  respect  of  a  post  letter- 
bag,  or  post  letter,  or  a  chattel,  or  money,  or  valuable  security  sent  by  the  post,  such 
offence  may  be  dealt  with  and  inquired  of,  and  tried  and  punished,  and  laid  and 
charged  to  have  been  committed,  as  well  in  any  county  or  place  in  which  the  offender 
shall  be  apprehended  or  be  in  custody,  as  also  in  any  county  or  place  through  any 
part  whereof  the  mail,  or  the  person,  or  the  post  letter-bag,  or  the  post  letter,  or  the 
chattel,  or  the  money,  or  the  valuable  security  sent  by  the  post  in  respect  of  which 
the  offence  shall  have  been  committed,  shall  have  passed  in  due  course  of  conveyance 
or  delivery  by  post,  in  the  same  manner  as  if  it  had  been  actually  committed  in  such 
county  or  place  ;  and  in  all  cases  where  the  side  or  the  centre  or  other  part  of  a  high- 
way, or  the  side,  the  bank,  the  centre,  or  other  part  of  a  river,  or, canal,  or  navigation, 
shall  constitute  the  boundary  pf  two  counties,  such  offence  may  be  dealt  with  and 
inquired  of,  and  tried  and  punished,  and  laid  and  charged  to  have  been  committed 
in  either  of  the  said  counties  through  which  or  adjoining  to  which  or  by  the  bound- 
ary of  any  part  of  which  the  mail  or  person  shall  have  passed  in  due  course  of  con- 
veyance or  delivery  by  the  post,  in  the  same  manner  as  if  it  had  actually  been  com- 
mitted in  such  county  or  place;  and  every  accessory  before  or  after  the  fact  to  any 
such  offence,  if  the  same  be  a  felony  or  a  high  crime,  and  every  person  aiding  or 
abetting  or  counselling  or  procuring  the  commission  of  any  such  offence,  if  the  same 
be  a  misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  punished  as  if  he  were  a 
principal,  and  his  offence  laid  and  charged  to  have  been  committed  in  any  county  or 
place  in  which  the  principal  offender  may  be  tried." 

i  By  s.  39,  "Where  an  offence  punishable  under  the  post-office  acts  shall  be  cem- 
mitted  within  the  jurisdiction  of  the  admiralty,  the  same  shall  be  dealt  with  and 
inquired  of  and  tried  and  determined  in  the  same  manner  as  any  other  offence  com- 
mitted within  that  jurisdiction." 

Form  of  indictment.']     By  s.  40,  "  In  every  case  where  an  offence  shall  be  com- 
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mitted  in  respect  of  a  post  letter-bag  or  a  post  letter,  or  a  chattel,  money,  or  a  valua- 
ble security  sent  by  the  post,  it  shall  be  lawful  to  lay  in  the  indictnient  or  criminal 
letters  to  be  preferred  against  the  oifender,  the  property  of  the  post  letter-bag  or 
[*787]  *of  the  post  letter,  or  chattel  or  money,  or  the  valuable  security  sent  by  the 
post,  in  the  postmaster-general ;  and  it  shall  not  be  necessary  in  the  indictment  or 
criminal  letters  to  allege  or  to  prove  upon  the  trial  or  otherwise  that  the  post  letter- 
bag  or  any  such  post  letter  or  valuable  security  was  of  any  value  ;  and  in  any  indict- 
ment or  any  criminal  letters  to  be  preferred  against  any  person  employed  under  the 
post-office  for  any  offence  committed  against  the  post-office  acts,  it  shall  be  lawful  to 
state  and  allege  that  such  offender  was  employed  under  the  post-office  of  the  United 
Kingdom  at  the  time  of  the  committing  of  such  offence,  without  stating  further  the 
nature  or  particulars  of  his  employment." 

Punishment.^  By  s.  41,  "Every  person  convicted  of  any  offence  for  which  the 
punishment  of  transportation  for  life  is  herein  awarded  shall  be  liable  to  be  trans- 
ported beyond  the  seas  for  life  or  for  any  term  not  less  than  seven  years,  to  be  im- 
prisoned for  any  term  not  exceeding  four  years;  and  every  person  convicted  of  any 
offence  punishable  according  to.  the  post-office  acts  by  transportation  for  fourteen 
years  shall  be  liable  to  be  transported  for  any  term  not  exceeding  fourteen  years  nor 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  theree  years." 

By  s.  42,  "Where  a  person  shall  be  convicted  of  an  offence  punishable  under  the 
post-office  acts  for  which  imprisonment  may  be  awarded,  the  court  may  sentence  the 
offender  to  be  imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or  house 
of  correction,  and  may  also  direct  that  he  shall  be  kept  in  S9litary  confinement  for 
the  whole  or  any  portion  of  such  imprisonment,  as  to  the  court  shall  seem  meet." 

Interpretation  clause.]  By  s.  47,  "  For  the  interpretation  of  the  post-office  laws," 
it  is  .enacted,  that  the  following  terms  and  expressions  shall  have  the  several  inter- 
pretations hereinafter  respectively  set  forth,  unless  such  interpretations  are  repug- 
nant to  the  subject,  or  inconsistent  with  the  context  of  the  provisions  in  which  they 
may  be  found;  (that  is  to  say),  the  term  "  British  letter"  shall  mean  a  letter  trans- 
mitted within  the  United  Kingdom  ;  and  the  term  "British  newspapers"  shall  mean 
newspapers  printed  and  published  in  the  United  Kingdom  liable  to  the  stamp  duty 
and  duly  stamped;  and  the  term  "British  postage  "'shall  mean  the  duty  chargeable 
on  letters  transmitted  by  post  from  place  to  place  within  the  United  Kingdom,  or  if 
transmitted  to  or  from  the  United  Kingdom,  chargeable  for  the  distance  which  they 
shall  be  transmitted  within  the  United  Kingdom,  and  including  also  the  packet  post- 
age, if  any;  and  the  term  "colonial  letter"  shall  mean  a  letter  transmitted  between 
any  of  her  majesty's  colonies  and  the  United  Kingdom;  and  the  term  "colonial 
newspapers  "  shall  mean  newspapers  printed  and  published  in  any  of  her  majesty's 
dominions  out  of  the  United  Kingdom  ;  and  the  term  "  convention  posts  "  shall  mean 
posts  established  by  the  postmaster-general  under  agreements  with  the  inhabitants  of 
any  places;  and  the  term  "double  letter"  shall  mean  a  letter  having  one  inclosure; 
and  the  term  "double  post"  shall  mean  twice  the  amount  of  single  postage;  and  the 
term  "  East  Indies  "  shall  mean  every  port  and  place  within  the  territorial  acquisi- 
tions now  vested  in  the  East  India  Company  in  trust  for  her  majesty,  and  every 
other  port  or  place  within  the  limits  of  the  charter  of  the  said  company  (China 
[*788J  excepted),  and  shall  also  *include  the  Cape  of  Good  Hope;  and  the  term 
"  express  "  shall  mean  every  kind  of  conveyance  employed  to  carry  letters  on  behalf 
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of  the  post-oflBce  other  than  the  usual  mail;  and  the  term  "foreign  country"  shall 
mean  any  country,  state,  or  kingdom,  not  included  in  the  dominions  of  her  maj- 
esty; and  the  term  "foreign  letter"  shall  mean  a  letter  transmitted  to  or  from 
a  foreign    country;    and  the  term  "foreign  newspapers"  shall  mean  newspapers 
printed  and  published  in  a  foreign  country  in  the  language  of  that  country ;  and 
the  term  "  foreign  postage "  shall  mean  the  duty  charged  for  the  conveyance  of 
letters  within  such  foreign  country;  and  the  term  "franking  officer"  shall  mean  the 
person  appointed  to  frank  the  official  correspondence  of  offices  to  which  the  priv- 
ilege of  franking  is  granted;  and  the  term  "her  majesty"  shall  mean  "her  majesty, 
her  heirs,  and  successors;"  and  the  term  "her  majesty's  colonies"  shall  include 
every  port  and  place  within  the  territorial  acquisitions  now  vested  in  the  East  India 
Company  in  trust  for  her  majesty,  the  Cape  of  Good  Hope,  the  Islands  of  Saint 
Helena,  Guernsey,  Jersey,  and  the  Isle  of  Man  (unless  any  such  places  be  expressly 
excepted),  as  well  as  her  majesty's  other  colonies  and  possessions  beyond  seas ;  and 
the  term  "  inland  postage  "  shall  mean  the  duty  charged  for  the  transmission  of  post 
letters  within  the  limits  of  the  United  Kingdom,  or  -within  th«  limits  of  any  colony; 
and  the  term  "letter"  shall  include  packet,  and  the  term  "packet"  shall  include 
letter ;  and  the  expression  "  lord  lieutenant  of  Ireland  "  shall  mean  the  chief  governor 
or  governors  of  Ireland  for  the  time  being;  and  the  expression  "lords  of  the  treas- 
ury ''  shall  mean  the  lord  high  treasurer  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  the  lords  commissioners  of  her -majesty's  treasury  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  any  three  or  more  of  them ;  and  the  term 
"  mail "  shall  include  every  conveyance  by  which  post  letters  are  carried,  whether  it 
be  a  coach,  or  cart,  or  horse,  or  any  other  conveyance,  and  also  a  person  employed  in 
conveying  or  delivering  post  letters,  and  also  every  vessel  which  is  included  in  the 
term  packet  boat ;  and  the  term  "  mail  bag  "  shall  mean  a  mail  of  letters,  or  a  box, 
or  a  parcel,  or  any  other  envelop  in  which  post  letters  are  conveyed,  whether  it  does 
or  does  not  contain  post  letters ;  and  the  term  "  masterof  a  vessel "  shall  include  any 
person  in  charge  of  a  vessel,  whether  commander,  mate,  or  other  person,  and  whether 
the  vessel  be  a  ship  of  war  or  other  vessel ;  and  the  expression  "  officer  of  the  post- 
office  "  shall  include  the  postmaster-general,  and  eveiy  deputy  postmaster,  agent, 
officer,  clerk,  letter-carrier,  guard,  post-boy,  rider,  or  any  other  person  employed  in 
any  business  of  the  post-office,  whether  employed  by  the  postmaster-general,  or  by  any 
person  under  him,  or  on  behalf  of  the  post-office ;  and  the  term  "  packet  postage  " 
'  shall  mean  the  postage  chargeable  for  the  transmission  of  letters  by  packet  boats 
between  Great  Britain  and  Ireland,  or  between  the  United  Kingdom  and  any  of  her 
majesty's  colonies,  or  between  the  United  Kingdom  and  foreign  countries ;  and  the 
term  "  packet  letter  "  shall  mean  a  letter  transmitted  by  a  pack«t  boat ;  and  the  term 
"penalty"  shall  include  every  pecuniary  penalty  of  forfeiture ;  and  the  expression 
"persons  employed  by  or  under  the  post-office"  shall  include  every  person  employed 
in  any  business  of  the  post-office  according  to  the  interpretation  given  to  the  officer  of 
the  post-office ;  and  the  terms  "  packet  boats  "  and  "  post-office  packets  "  shall  include 
vessels  employed  by  or  under  the  post-office  or  the  admiralty  for  the  transmission  of 
post  letters,  and  also  ships  or  vessels  (though  not  *regularly  employed  as  [*789] 
packet  boats)  for  the  conveyance  of  post  letters  under  contract,  and  also  a  ship  of  war 
or  other  vessel  in  the  service  of  her  majesty,  in  respect  of  letters  conveyed  by  it;  and 
the  term  "  postage  "  shall  mean  the  duty  chargeable  for  the  transmission  of  post-let- 
ters ;  and  the  term  "  post  town  "  shall  mean  a  town  wher^  a  post-office  isestablished  (not 
being  a  penny,  or  twopenny,  or  convention  post-office);  and  the  term  "post  letter- 
bag"  shall  include  a  mail-bag  or  box,  or  packet  or  parcel,  or  other  envelop  or  cover- 
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iiig  in  which  post  letters  are  conveyed,  whether  it  does  or  does  not  contain  post  letters; 
and  the  term  "  post  letter"  shall  mean  any  letter  or  packet  transmitted  by  the  post  under 
the  authority  of  the  postmaster-general,  and  a  letter  shall  be  deemed  a  post  letter  from 
the  time  of  its  being  delivered  to  a  post-office  to  the  time  of  its  being  delivered  to  the  per- 
son to  whom  it  is  addressed ;  and  the  delivery  to  a  letter-carrier  or  other  person  author- 
ized to  receive  letters  for  the  post  shall  be  a  delivery  to  the  post-office;  and  a  delivery 
at  the  house  or  office  of  the  person  to  whom  thejetter  is  addressed,  or  to  him,  or  to  his 
servant  or  agent,  or  other  person  considered  to  be  authorized  to  receive  the  letter  accord- 
ing to  the  usual  manner  of  delivering  that  person's  letter,  shall  be  a  delivery  to  the  per- 
son addressed ;  and  the  term  "  post-office  "  shall  mean  any  bouse,  building,  room,  or 
place,  where  post  letters  are  received  or  delivered,  or  in  which  they  are  sorted,  made  up, 
or  despatched;  and  the  term  postmaster-general  shall  mean  any  person  or  body  of  persons 
executing  the  office  of  postmaster-general  for  the  time  being,  havingbeen  duly  appointed 
to  the  office  by  her  majesty ;  and  the  terms  "  post-office  acts  "  and  "  post-office  laws," 
shall  mean  all  acts  relating  to  the  management  of  the  post,  or  to  the  establishment  of 
the  post-office,  or  to  postage  duties  from  time  to  time  in  force  ;  and  the  term  "  ships  " 
shall  include  vessels  other  than  packet  boats;  and  the  term  "single  postage"  shall 
mean  the  postage  chargeable  for  a  single  letter;  and  the  term  "single  letter"  shall 
mean  a  letter  consisting  of  one  sheet  or  piece  of  paper,  and  under  the  weight  of  an 
ounce;  and  the  term  "sea  postage"  shall  mean  the  duty  chargeable  for  the  convey- 
ance of  letters  by  sea  by  vessels  not  packet  boats;  and  the  term  "ship  letter"  shall 
mean  a  letter  transmitted  inwards  or  outwards  over  seas  by  a  vessel  not  being  a  packet 
boat;  and  the  term  "  treble  letter"  shall  mean  a  letter  consisting  of  more  than  two 
sheets  or  pieces  of  paper,  whatever  the  number,  under  the  weight  of  an  ounce ;  and 
the  term  "  treble  postage  "  shall  mean  three  times  the  amount  of  single  postage ;  and 
the  term  "  treble  duty  of  postage  "  shall  mean  three  times  the  amount  of  the  postage 
to  which  the  letter  to  be  charged  would  otherwise  have  been  liable  according  to  the 
rates  of  postage  chargeable  on  letters;  and  the  term  "  United  Kingdom  "  shall  mean 
the  United  Kingdom  of  Great  Britain  and  Ireland ;  and  the  term  "  valuable  security  " 
shall  include  the  whole  or  any  part  of  anyWly,  order,  or  other  security  whatsoever, 
entitling  or  evidencing  the  title  of  any  person  or  body  corporate  to  any  share  or 
interest  in  any  public  stock  or  fund,  whether  of  this  kingdom  or  of  Great  Britain  or 
of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  company,  or 
society,  or  to  any  deposit  in  any  savings  bank,  or  the  whole  or  any  part  of  any  deben- 
ture, deed,  bond,  bill,  note,  warrant,  or  order,  or  other  security  whatsoever  for  money, 
or  for  payment  of  money,  whether  of  this  kingdom  or  of  any  foreign  state,  or  of  any 
warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing;  and 
£*790]  *thp  term  "  vessel "  shall  include  any  ship  or  other  vessel  not  a  post-office 
packet;  and  whenever  the  term  "  between  "  is  used  in  reference  to  the  transmission 
of  letters,  newspapers,  parliamentary  proceedings,  or  other  things  between  one  place 
and  another,  it  shall  apply  equally  to  the  transmission  from  either  place  to  the  other- 
and  every  officer  mentioned  shall  mean  the  person  for  the  time  being  executing  the 
functions  of  that  officer ;  and  whenever  in  this  act  or  the  schedules  thereto  with  ref- 
erence to  any  person,  or  matter,  or  thing,  or  to  any  persons,  matters,  or  thincrs,  the 
singular  or  plural  number  or  the  masculine  gender  only  is  expressed,  such  expression 
shall  be  understood  to  include  several  persons,  or  matters,  or  things,  as  well  as  one 
person,  or  matter,  or  thing,  and  one  person,  matter,  or  thing,  as  well  as  several  per- 
sons, or  matters,  or  things,  females  as  well  as  males,  bodies  politic  or  corporate  as 
well  as  individuals,  unless  it  be  otherwise  specially  provided,  or  the  subject  or  con- 
text be  repugnant  to  such  construction. 
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By  s.  48,  "This  act  shall  extend  to  and  be  in  force  in  the  Islands  of  Man,  Jer- 
sey, Guernsey,  Sark,  and  Alderney,  and  in  all  her  majesty's  colonies  and  dominions 
where  any  post  or  post  communication  is  established  by  or  under  the  postmaster- 
general  of  the  United  Kingdom  of  Great  Britain  and  Ireland." 

WJiat  is  a  post  letter-l  Under  the  26th  section,  it  has  been  held,  that  where  an 
inspector  secretly  put  a  letter,  prepared  for  the  purpose,  containing  a  sovereign, 
amongst  some  letters,  which  a  letter-carrier  suspected  of  dishonesty  was  about  to  sort, 
and  the  letter-carrier  stole  the  letter  and  sovereign,  that  he  was  not  rightly  convicted 
of  stealing  a  post  letter,  such  letter  not  having  been  put  in  the  post  in  the  ordinary 
way,  but  was  rightly  convicted  of  the  larceny  of  the  sovereign,  laid  as  the  property  of 
the  postmaster-general.  R.  v.  Kathbone,  2  Moo.  C.  C.  242.  To  make  a  man  liable 
under  this  section,  the  letter  must  have  come  into  his  hands  in  the  ordinary  course 
of  the  post-office.  R.  v.  Shepherd,  25  L.  J.  M.  C.  52.  See  also  R.  v.  Gardener,  1 
C.  &  K.  628  :  47  E.  C.  L.  R.  The  president  of  a  department  in  the  post-office  put 
a  half  sovereign  into  a  letter,  on  which  he  wrote  a  fictitious  address,  and  dropped  the 
letter  with  the  money  in  it  into  the  letter-box  of  a  post-office  receiving-house  where 
the  prisoner  was  employed  in  the  service  of  the  post-office.  It  was  held  that  this  was 
a  stealing  of  a  post  letter  containing  money,  within  the  statute,  and  that  this  was  not 
the  less  a  '}  post  letter  "  within  that  enactment,  because  it  had  a  fictitious  address.  R. 
V.  Young,  1  Den.  C.  C.  R.  194.  Where  a  person  took  a  money  letter  to  the  post- 
office,  which  was  at  an  inn,  and  did  not  put  it  into  the  letter-box,  but  laid  the  letter 
and  the  money  to  prepay  it  upon  a  table  in  the  passage  of  the  inn,  in  which  passage 
the  letter-box  was,  telling  the  prisoner,  a  female  servant,  who  was  not  authorized  to 
receive  letters,  who  said  she  would  "  give  it  to  them,"  but  who,  instead  of  doing  so, 
stole  the  letter  and  its  contents;  Patteson,  J.,  held  that  this  was  not  a  "  post  letter" 
within  the  meaning  of  the  statute.  R.  v.  Harley,  1  C.  &  K.  89.  See' the  interpreta-' 
tion  clause,  supra,  p.  787. 

Proof  of  being  employed  hy  or  under  the  post-office.^  The  employment  of  the 
offender'"  by  or  under  the  post-office"  must  be  proved. '  It  is  not  necessiary  in  these 
cases  to  produce  the  actual  appointment  of  the  prisoner,  it  is  sufficient  to  show  that 
he  acted  in  the  capacity  *imputed  to  him.  R.  v.  Borrett,  6  C.  &  P.  124  :  25  [*791] 
E.  C.  L.  R. ;  R.  V.  Ree,  Id.  606.  The  prisoner  was  indicted  on  the  7  Geo.  3,  c.  50 
(which  stated  the  special  capacities  of  the  parties  employed  in  the  post-office),  in  the 
first  and  third  counts,  as  "a  person  employed  in  sorting  and  charging  letters  in  the 
post-office,"  in  the  second  and  fourth  counts  as  "  a  person  employed  in  the  business 
relating  to  the  general  post-office;"  it  appeared  that  he  was  only  a  sorter,  and  not  a 
charger,  and  he  was  convicted  on  the  second  and  fourth  counts  only.  It  was  objected 
that  as  he  was  acquitted  on  the  counts  charging  him  as  a  sorter  and  charger,  and  it 
was  not  proved  that  he  was  employed  in  any  other  capacity  than  that  of  a  sorter,  he 
ought  not  to  have  been  convicted  on  the  second  and  fourth  counts.  The  judges 
thought  the  objection  valid,  but  were  inclined  to  be  of  opinion  that  the  prisoner  might 
have  been  properly  convicted  upon  the  first  and  third  counts  by  a  special  finding  that 
"  he  was  a  sorter  only.  R.  v.  Shaw,  2  East,  P.  C.  580 ;  2  W.  Bl.  789 ;  1  Leach.  79. 
In  a  subsequent  case  where  the  prisoner  was  described  as  a  postboy  and  rider,  and  was 
proved  to  be  only  a  post-boy,  being  convicted,  the  judges  held  the  conviction  right, 
saying  that  a  post-boy  riding  on  horseback  was  a  rider  as  well  as  a  post-boy.  R.  v. 
EUins,  Russ.  &  Ry.  188.  A  person  employed  at  a  receiving-house  of  the  general 
post-office  to  clean  boots,  &c.,  and  who  occasionally  assisted  in  tying  up  the  letter- 
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bags,  was  held  not  to  be  a  person  employed  by  the  post-office  within  the  52d  Geo.  3, 
c.  143,  s,  2.  R.  V.  Pearson,  4  C.  &  P.  572 :  19  B.  C.  L.  R.  S.  delivered  two  bl. 
notes  to  Mrs.  D.,  the  wife  of  the  postmaster  of  C,  at  which  post-office  money  orders 
were  not  granted,  and  asked  her  to  send  them  by  Gr.,  the  letter-carrier  from  C.  to  W., 
in  order  that  he  might  get  two  51.  money  orders  for  them  at  the  W.  post-office. 
Mrs.  D.  gave  these  instructions  to  G.,  and  put  the  notes  by  his  desire  into  his  bag. 
G.  afterwards  took  the  notes  out  of  the  bag,  and  pretended,  when  he  got  to  the  "W. 
post-office,  that  he  had  lost  them.  It  was  found  by  the  jury  that  G.  had  no  intention  to 
steal  the  notes  when  they  were  given  to  him  by  Mrs.  D.  It  was  held  that  the  notes 
were  not  in  G.'s  possession  in  the  course  of  his  duty  as  a  post-office  servant.  R.  v. 
Glas.s,  1  Den.  C.  C.  R.  215.  The  prisoner  was  employed  to  carry  letters  from  C.  A. 
to  F.,  such  employment  being  complete  upon  the  delivery  of  the  letters  at  F.  Upon 
one  occasion,  at  the  request  of  the  postmaster  at  F.,  .the  prisoner  assisted  in  sorting 
the  letters  at  that  place,  and  whilst  so  engaged,  stole  one  of  the  letters  containing 
money.  It  was  held  by  the  Court  of  Criminal  Appeal  that  the  prisoner  was  a  person 
"  employed  under  the  post-office,"  within  the  7  Wm.  4  &  1  Vict.  c.  36,  s.  26.  R.  v. 
Reason,  1  Dears.  C.  C.  226.  Coleridge,  J.,  distinguished  R.  v.  Glass,  which  had 
been  relied  on  by  the  prisoner's  counsel,  observing  that  in  that  case,  "  it  was  not  the 
business  of  the  postmaster  to  get  money  orders."  So  the  postmistress  of  G.  received 
from  A.  a  letter  unsealed,  but  addre.ssed  to  B.,  and  with  it  11.  fop  a  post-office  order, 
3d.  for  the  poundage  on  the  order.  Id.  for  the  postage,  and  Id.  for  the  person  who 
got  the  order.  S.  gave  the  letter  unsealed  and  the  money  to  the  prisoner,  who  was 
the  letter-carrier  from  G.  to  L.,  telling  him  to  get  the  order  at  L.,  and  inclose  it  in 
the  letter,  and  post  the  letter  at  L.  The  prisoner  destroyed  the  letter,  never  procured 
the  order,  and  kept  the  money.  Cresswell,  J.,  held  that  he  was  indictable  under  s. 
[*792]  26  of  the  7  Wm.  4  &  1  Vict.  c.  36,  he  being  at  the  *time  in  the  employment 
'of  the  post-office.  R.  v.  BiekerstafF,  2  C.  &  K.  761  :  61  E.  C.  L.  R. 

Where  the  prisoner  was  employed  by  a  postmistress  to  carry  letters  from  D.  to  B., 
at  a  weekly  salary  paid  him  by  the  post-mistress,  which  Was  repaid  to  her  by  the  post- 
office,  it  was  held  that  he  was  a  person  employed  by  the  post-office  within  the  52  Geo. 
b,  c.  14.3,  s.  2.  R.  V.  SalisbiB-y,  5  C.  &  P.  155  :  24  E.  C.  L.  R.  In  the  above  case, 
Patteson,  J.,  was  inclined  to  think  that  the  words,  "whilst  employed,"  in  the  second 
section,  merely  meant  that  the  party  should  be  then  in  the  employ  of  the  post-office, 
and  not  that  the  letter  stolen  should  be  in  the  party's  hands  in  the  course  of  his  duty. 
Ibid. 

Where  a  prisoner  was  a  letter-carrier,  employed  by  the  post-office  to  deliver  letters 
about  Gloucester,  and  had  been  in  the  habit  of  calling  at  the  lodge  of  the  Gloucester 
Infirmary,  and  receiving  letters  there,  and  a  penny  upon  each  to  prepay  the  postage 
and  his  practice  was  to  deliver  these  letters  at  the  Gloucester  post-office;  but  he  some- 
times omitted  to  call  at  the  lodge,  and  then  the  letters  were  taken  by  some  person 
and  put  into  the  post-office;  and  during  the  time  the  prisoner  had  been  ill,  another 
person  who  performed  these  duties  had  also  called  at  the  lodge,  and  received  the  let- 
ters and  the  pennies,  and  delivered  them  at  the  post-office  in  the  same  way  as  the 
prisoner.  Evidence  was  also  given  to  show  that  the  prisoner  had  embezzled  pence 
received  at  the  lodge  to  prepay  letters.  It  was  admitted,  that  proof  that  the  prisoner 
acted  as  a  letter-carrier  was  sufficient  to  show  that  he  held  that  situation,  but  it  was 
urged  that  where  the  charge  was  of  embezzling  money  received  by  virtue  of  his  em- 
ployment, it  must  be  shown  that  it  was  the  duty  of  the  prisoner  to  receive  the  money; 
and  in  this  case  it  was  his  mere  voluntary  act,  and  he  was  neither  bound  to  go  to  the 
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dence  to  go  to  the  jury  that  the  pence  were  received  by  virtue  of  the  prisoner's  em- 
ployment. R.  V.  Townsend,  Carr.  &  M.  178 :  41  E.  C.  L.  E. 

Proof  of  stealing,  emhezzling,  secreting,  or  destrx)ying.'\  Prove  a  larceny  of  a 
letter,  or  of  a  letter  containing  money,  &c.,  as  the  case  may  be.  The  ownership  of 
the  property  need  not  be  proved,  but  may  be  laid  in  the  postmaster-general ;  neither 
need  it  be  shown  to  be  of  any  value. 

Where  the  charge  is  for  embezzling,  &c.,  the  prosecutor  must  prove  that  the  pris- 
oner either  embezzled,  secreted,  or  destroyed  the  letter  described.  Where  the  pris- 
oner secreted  half  a  bank  note  on  one  day  and  the  other  half  on  another  day,  it  was 
held  to  be  a  secreting  of  the  note  within  the  7  Geo.  3,  o.  50.  The  doubt  was,  whether 
secreting  in  the  statute  did  not  mean  the  original  secreting,  as  taking  does;  but  the 
judges  distinguished  between  taking  and  secreting,  for  after  the  prisoner  had  got 
possession  of  the  second  letter  he  secreted  both.  R.  v.  Moore,  2  East,  P.  C  582. 
The  Stat.  52  Geo.  3,  mentioned  "  any  part  of  any  bill,"  &c.  The  secreting  will  be 
proved  in  general  by  circumstantial  evidence. 

A  person  employed  in  the  post-office  committed  a  mistake  in  the  sorting  of  two  let- 
ters containing  money,  and  he  threw  the  letters,  unopened,  and  the  money,  down  a 
water-closet,  in  order  to  avoid  a  penalty  attached  to  such  mistakes.  It  was  held,  that 
this  was  a  larceny  of  the  letters  and  money,  and  also  a  secreting  of  the  letters 
*within  7  Wm.  4  and  1  Vict.  c.  36,  s.  26.  R.  v.  Wynn,  1  Den.  C.  C.  R.  [*798] 
365;  S.  C.18L.  J.  M.  0.  51. 

Where  such  is  the  charge,  it  must  appear  that  the  letter  contained  some  chattel, 
money,  or  valuable  security.  Where  the  letter  embezzled  was  described  as  contain- 
ing several  notes,  it  was  held  sufficient  to  prove  that  it  contained  any  one  of  them, 
the  allegation  not  being  descriptive  of  the  letter,  but  of  the  oflFence.  R  v.  Ellins, 
Russ.  &  R.  188.  It  is  not  necessary  to  prove  the  execution  of  the  instruments  which 
the  letter  is  proved  to  contain.  Ibid.  Country  bank  notes  paid  in  London,  and  not 
reissued,  were  held  within  the  7  Geo.  3,  c.  50.  They  were  said  to  be  valuable  to 
the  possessors  of  them,  and  available  against  the  makers  of  them,  and  fell  within 
both  the  words  and  meaning  of  the  act.  R.  v.  Ransom,  Russ.  &  Ry.  232;  2  Leach, 
1090 ;  ace.  R.  v.  West,  Dears.  &  B.  C.  0.  109.  Upon  an  indictment  under  the  7 
Geo.  3,  c.  50,  it  was  held,  that  a  bill  of  exchange  might  be  described  as  a  warrant 
for  the  payment  of  money,  as  in  cases  of  forgery.  R.  v.  Willoughby,  2  East,  P.  C. 
681.  A  post-office  order  for  the  payment  of  money  in  the  ordinary  form,  is  a  war- 
rant and  order  for  the  payment  of  money,  and  may  be  so  described  in  an  indictment 
for  larceny.  R.  v.  Gilchrist,  2  M.  C.  C.  233.  Neither  the  former  statutes  nor  the  52 
Geo.  3,  c.  143,  contained  the  word  "coin"  or  "money."  The  prisoner  was  indicted 
under  the  former  statute  for  stealing  5s.  'id.  in  gold  coin  (being  a  sorter  in  the  post- 
office),  and  it  was  objected  that  as  the  letters  contained  money,  and  not  securities  for 
money,  the  case  was  not  within  the  acts,  and  the  court  (at  the  Old  Bailey)  being  of 
this  opinion,  the  prisoner  was  acquitted.  R.  v.  Skutt,  2  East,  P.  C.  592.  The  se- 
curity specified  in  the  statute  must  be  valid  and  available,  and  therefore  a  draft 
purporting  to  be  drawn  in  London,  but  drawn  in  Maidstone,  and  having  no  stamp 
upon  it,  pursuant  to  the  31  Geo.  3,  c.  25,  was  held  not  to  be  a  draft  within  the  7 
Geo.  3,  c.  50.  R.  v.  Pooley,  Russ.  &  Ry.  12;  2  Leach,  887;  3  Bos.  &  Pul.  311. 

A  servant  being  sent  with  a  letter,  and  a  penny  to  pay  the  postage,  and  finding  the 
office  shut,  put  the  penny  inside  the  letter  and  fastened  it  by  means  of  a  pin,  and 
then  put  the  letter  intp  the  box.  A  messenger  in  the  general  post-office  stole  this 
letter  with  the  penny  in  it.     It  was  held  by  Lord  Denman,  C.  J.,  that  the  prisoner 
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might  be  convicted  of  stealing  a  post  letter  containing  money,  although  the  money 
was  not  put  into  the  letter  for  the  purpose  of  being  conveyed  by  means  of  it  to  the  per- 
son to  whom  it  was  addressed.  K.  v.  Mence,  Carr.  &  M.  234 :  41  E.  C.  L.  R. 

It  seems  that  the  contents  qf  the  letter  secreted,  &c.,  will  not  be  evidence  as 
against  the  prisoner  to  prove  that  the  letter  contained  the  valuable  security  men- 
tioned in  it.  R.  V.  Plumer,  Euss.  &  Ry.  264.  The  letter  in  question  had  marked 
upon  it,  "  paid  2s.,"  which  was  the  rate  of  double  postage.  This  was  written  by  the 
clerk  of  the  writer  of  the  letter,  who  had  paid  the  postage,  but  was  not  called.  There 
being  no  other  proof  of  the  double  postage,  the  judges  held  the  conviction  wrong. 
Ibid. 

The  prisoner  having  been  indicted  under  the  5  Geo.  3,  c.  25,  s.  17,  and  7  Geo.  3, 
c.  50,  s.  3,  the  jury  found  specially  that  he  was  a  person  employed  by  the  post-office 
in  stamping  and  facing  letters,  and  that  he  secreted  a  letter  which  came  into  his 
hands  by  virtue  of  his  office,  containing  a  lOZ.  note,  but  that  he  did  not  open  the 
same,  nor  know  that  the  bank  note  was  contained  therein,  but  that  he  secreted  it 
[*794]  with  *intent  to  defraud  the  king  of  the  postage,  which  had  been  paid.  The 
prisoner,  it  is  said,  remained  in  prison  several  years,  but  no  judgment  appears  to 
have  been  given.  R.  v.  Sloper,  2  East,  P.  C.  583 ;  1  Leach,  81. 

Where  the  prisoner,  with  intent  to  steal  the  mail-bags,  pretended  to  be  the  guard, 
and  procured  them  to  be  let  down  to  him  from  the  window  by  a  string,  and  carried 
them  away,  being  indicted  on  the  7  Geo.  3,  c.  50,  and  found  guilty,  all  the  judges 
held  the  conviction  right,  on  a  count  for  stealing  the  letters  out  of  the  post-office; 
for  his  artifice  in  obtaining  the  delivery  of  them  in  the  bag  out  of  the  house,  was  the 
same  as  if  he  had  actually  taken  them  out  himself.  R.  v.  Pearce,  2  East,  P.  C.  603  ; 
see  R.  V.  Kay,  infra,  ace.  Upon  the  same  statute  it  was  held,  that  a  letter-carrier, 
taking  letters  out  of  the  office,  intending  to  deliver  them  to  the  owners,  but  to  em- 
bezzle the  postage,  could  not  be  indicted  for  stealing  such  letters.  R.  v.  Howard,  2 
East,  P.  C.  604. 

The  above  statute  made  it  an  offence  to  steal  from  the  possession  (not  from  the  per- 
son) of  persons  employed  to  convey  letters,  &c.  Therefore,  where  a  mail-rider,  after 
fixing  the  portmanteau  containing  the  letters  on  his  horse,  fastened  his  horse  at  the 
post-office,  and  went  to  a  house  about  thirty  yards  distant  for  his  great  coat,  and  in 
the  meantime  the  prisoner  came  and  stole  the  letters,  it  was  held  by  Wood,  B.,  that 
the  case  was  within  the  statute,  for  that  the  letters  had  been  in  the  possession  of  the 
mail-rider,  and  that  possession  had  never  been  abandoned.  R.  v.  Robinson,  2  Stark. 
N.  P.  C.  485  :  3  E.  C.  L.  R. 

What  is  a  post-office."]  With  regard  to  what  was  to  be  considered  a  "post-office" 
within  the  above  statute,  it  was  held,  that  a  "receiving-house"  was  not  such,  but 
such  house  was  "  a  place  for  the  receipt  of  letters  "  within  the  act;  and,  if  a  shop, 
the  whole  shop  was  to  be  considered  as  "a  place  for  the  receipt  of  letters,"  and 
therefore  the  putting  of  a  letter  on  the  shop  counter,  or  giving  it  to  a  person  belong- 
ing to  the  shop,  was  a  putting  into  the  post.  R.  v.  Pearson,  4  C.  &  P.  572  :  19  E.  C. 
L.  R.  To  complete  the  ofi'ence  under  the  fourth  section  of  the  52  Geo.  3,  c.  143, 
of  stealing  a  letter  from  the  place  of  receipt,  it  was  held,  that  the  letter  should  be 
carried  wholly  out  of  the  shop,  and  therefore  if  a  person  opened  a  letter  in  the  shop, 
and  there  stole  the  contents,  without  taking  the  letter  out  of  the  shop,  the  case  was 
not  within  the  statute.  R.  v. .Pearson,  supra;  see  R.  v.  Harley,  ante,  p.  791,  and 
the  interpretation  clause,  p.  789. 
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In  whose  possession  letters  are  on  their  wny  through  the  post."]  The  person 
who  has  possession  of  the  letter  during  its  course  through  the  post-office,  has  the 
bare  custody  of  a  servant  only,  and  has  not  the  possession  of  a  bailee.  K.  v.  Pearce, 
2  East,  P.  C.  609  ;  R.  v.  Kay,  Dear.  &  B.  G.  C.  231 ;  S.  C.  26  L.  J.  M.  C.  119.  In 
the  latter  case  the  owner  of  a  watch  placed  it  with  the  seller  to  be  regulated,  and  the 
prisoner,  pretending  that  he  was  the  owner,  desired  the  watchmaker  to  send  the 
watch  by  post,  directed  in  a  certain  manner,  and  then,  by  a  further  fraud,  obtained 
the  parcel  containing  the  watch  from  the  post-offiee.  He  was  held  to  be  rightly  con- 
victed of  larceny.  See  R.  v.  Cryer,  infra,  p.  826,  ace. 
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Where  a  person  is  in  custody  aon  charge  of  treason  or  felony  and  effects  his 
escape  by  force,  the  offence  is  a  felony  at  common  law ;  where  he  is  in  custody  on  a 
minor  charge  it  is  a  misdemeanor.  1  Euss.  by  Grea.  427 ;  see  statute  1  Ed.  2,  St.  5, 
infra. 

Upon  a  prosecution  for  prison  breach,  the  prosecutor  must  prove,  1,  the  nature  of 
the  offence  for  which  the  prisoner  was  imprisoned ;  2,  the  imprisonment  and  the 
nature  of  the  prison ;  and  3,  the  breaking  of  the  prison. 

Proof  of  the  nature  of  ike  offence  for  which  the  prisoner  was  imprisoned.']  The 
statute  de  frangentibus  prisunam,  1  Ed.  2,  st.  2,  enacts,  "  That  none  thenceforth  that 
breaks  prison  shall  have  judgment  of  life  or  member  for  breaking  of  prison  only,  ex- 
cept the  cause  for  which  he  was  taken  or  imprisoned  did  require  such  a  judgment, 
if  he  had  been  convicted  thereupon  according  to  the  law  and  custom  of  the  realm." 
If  the  offence  therefore  for  which  the  party  is  arrested  does  not  require  judgment  of 
life  or  member,  it  is  not  a  felony.  1  Russ.  by  Grea.  428.  And  though  the  offence 
for  which  the  party  is  committed  is  supposed  in  the  mittimus  to  be  of  such  a  nature 
as  requires  a  capital  judgment,  yet  if  in  the  event  it  be  found  of  an  inferior  nature, 
it  seems  difficult  to  maintain  that  the  breaking  can  be  a  felony.  Ibid.  It  seems  that 
the  stating  the  offence  in  the  mittimus  to  be  one  of  lower  degree  than  felony,  will  not 
prevent  the  breaking  from  being  a  felony,  if  in  truth  the  original  offence  was  such. 
Hawk.  P.  C.  b.  2,  c.  18,  s.  15 ;  1  Russ.  by  Grea.  428.  A  prisoner  on  a  charge  of 
high  treason,  breaking  prison,  is  only  guilty  of  a  felony.  Hawk.  P.  C.  b.  2,  c.  18,  s. 
15.  It  is  immaterial  whether  the  party  breaking  prison  had  been  tried  or  not.  Id. 
s.  16. 

Where  the  prisoner  has  been  convicted  the  certificate  of  the  clerk  of  assize,  &c., 
with  proof  of  identity,  will  be  proof  of  the  nature  and  fact  of  the  conviction  and  of 
the  species  and  period  of  confinement  to  which  the  party  was  sentenced.  4  Geo.  4, 
c.  64,  s.  44. 

Whenever  a  party  is  in  lawful  custody  on  a  charge  of  felony,  whether  he  has  been 
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taken  upon  a  capias,  or  coramitted  on  a  mittimus,  he  is  within  the  statute,  however 
innocent  he  may  be,  or  however  groundless  may  be  the  prosecution  against  him ;  for 
he  is  bound  to  submit  to  his  imprisonment,  until  he  is  discharged  by  due  course  of 
[*796]  law.  2  Inst.  590;  1  Hale,  610;  2  Hawk.  c.  18,  s.  5.  A  party  may  *there- 
fore  be  convicted  of  the  felony  for  breaking  prison  before  he  is  convicted  of  the 
felony  for  which  he  was  imprisoned  ;  the  proceeding  in  this  instance  differing  from 
cases  of  escape  and  rescue.  2  Inst.  592;  1  Hale,  611  ;  2  Hawk.  c.  18,  s.  18.  But 
although  it  is  immaterial  whether  or  not  the  prisoner  has  been  convicted  of  the 
offence,  which  he  has  been  charged  with,  yet  if  he  has  been  tried  and  acquitted,  and 
afterwards  breaks  prison,  he  will  not  be  subject  to  the  punishment  of  prison  breach. 
And  even  if  the  indictment  for  the  breaking  of  the  prison  be  before  the  acquittal, 
and  he  is  afterwards  acquitted  of  the  principal  felony,  he  may  plead  that  acquittal  in 
bar  of  the  indictment  for  felony  for  breach  of  prison.  1  Hale,  P.  C.  611,  6il2. 

Proof  of  the  imprisonment  and  the  nature  of  the  prison.^  The  imprisonment, 
in  order  to  render  the  party  guilty  of  prison  breaking,  must  be  a  lawful  imprison- 
ment; actual  imprisoment  will  not  be  sufficient;  it  must  be  prim,a  facie  justifia- 
ble.(1)  Therefore  where  a  felony  has  been  committed,  and  the  prisoner  is  appre- 
hended for  it,  without  cause  of  suspicion,  and  the  mittimus  is  informal,  and  he  breaks 
prison,  this  will  not  be  felony,  though  it  would  be  otherwise  if  there  were  such  cause 
of  suspicion  as  would  form  a  justification  for  his  arrest.  Hawk.  P.  C.  b.  2,  c.  18,  s. 
7,  15;  1  Hale,  P.  C.  610.  So  if  no  felony  has  in  fact  been  committed,  and  the 
party  is  not  indicted,  no  mittimus  will  make  him  guilty  within  the  statute,  his  im- 
prisonment being  unjustifiable.  Id.  But  if  he  be  taken  upon  a  capias  awarded  on 
an  indictment  against  him,  it  is  immaterial  whether  he  is  guilty  or  innocent,  and 
whether  any  crime  has  or  has  not  in  fact  been  committed,  for  the  accusation  being 
on  record,  makes  his  imprisonment  lawful,  though  the  prosecution  be  groundless. 
Hawk.  P.  C.  b.  2,  c.  18,  s.  5,  6. 

The  statute  extends  to  a  prison  in  law,  as  well  as  to  a  prison  in  deed.  2  Inst.  589. 
An  imprisonment  in  the  stocks,  or  in  the  house  of  him  who  makes  the  arrest,  or  in 
the  house  of  another,  is  sufficient.  1  Hale,  P.  C.  609.  So  if  a  party  arrested,  vio- 
lently rescues  himself  from  the  hands  of  the  party  arresting  him.  Ibid.  The  im- 
prisonment intended  is  nothing  more  than  a  restraint  of  liberty.  Hawk.  P.  G.  b.  '2, 
c.  18,  s.  4. 

It  is  sufficient  if  the  gaoler  has  a  notification  of  the  offence  for  which  the  prisoner 
is  committed,  and  the  prisoner  of  the  offence  for  which  he  was  arrested,  and  com- 
monly, says  Lord  Hale,  he  knows  his  own  guilt,  if  he  is  guilty,  without  much  noti- 
fication. 1  Hale,  P.  C.  610. 

Proof  of  the  breaking  of  the  prison.'\  An  actual  breaking  of  the  prison  with 
force,  and  not  merely  a  constructive  breaking,  must  be  proved.  If  a  gaoler  sets 
open  the  prison  doors,  and  the  prisoner  escapes,  this  is  no  felony  in  the  latter.  1 
Hale,  P.  C.  611.  And  if  the  prison  be  fired,  and  the  prisoner  escapes  to  save  his 
life,  this  excuses  the  felony,  unless  the  prisoner  himself  set  fire  to  the  prison.  Ibid. 
In  these  ca.ses  the  breaking  amounts  to  a  misdemeanor  only.  The  breaking  must 
be  by  the  prisoner  himself,  or  by  his  procurement,  for  if  other  persons  without  his 
privity  or  consent  break  the  prison,  and  he  escape  through  the  breach  so  made,  he 

(1)  State  T.  Leaeh,  1  Conn.  752.  Where  the  sole  object  of  a  prisoner  illegally  confined,  is  to 
liberate  himself,  he  is  not  liable,  though  other  real  criminals,,  by  means  of  his  prison  breach,  escape. 
Ibid. 


PRISON  BREACH,  796 


cannot  be  indicted  for  the  breaking  but  only  for  the  escape.  2  Hawk.  c.  18  s.  10. 
No  breach  of  prison  will  amount  to  felony,  unless  the  prisoner  *actually  es-  [*797] 
cape.  2  Hawk.  c.  18,  s.  12;  2  Inst.  590;  1  Hale,  611.  A  prisoner  convicted  of 
felony  made  his  escape  over  the  walls  of  a  prison,  in  accomplishing  which  he  threw 
down  some  bricks  from  the  top  of  the  wall,  which  had  been  placed  there  loose  with- 
out mortar,  in  the  form  of  pigeon-holes,  for  the  purpose  of  preventing  escapes.  Bein"' 
convicted  of  prison  breaking,  a  doubt  arose  whether  there  was  such  force  as  to  consti- 
tute that  offence,  but  the  judges  were  unanimously  of  opinion  that  the  conviction 
was  right.  K.  v.  Haswell,  Russ.  &  Ky.  458. 

Punishment.']  Although  to  break  prison  and  escape,  when  lawfully  committed  for 
any  treason  or  felony,  still  remains  felony  as  at  common  law,  the  breaking  prison  when 
lawfully  confined  upon  any  other  inferior  charge,  is  punishable  only  as  a  high  misde- 
meanor by  fine  and  imprisonment.  4  Bl.  Com.  130;  2  Hawk.  c.  18,  s.  21. 

By  the  7  &  8  Geo.  4,  c.  28,  s.  8,  "  Every  person  convicted  of  any  felony  not  punish- 
able with  death,  shall  be  punished  in  the  manner  prescribed  by  the  statute  or  statutes 
especially  relating  to  such  felony ;  and  that  every  person  convicted  of  any  felony,  for 
which  no  punishment  hath  been,  or  hereafter  may  be  specially  provided  shall  be 
deemed  to  be  punishable  under  this  act,  and  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impris- 
oned for  any  term  not  exceeding  two  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such  imr 
prisonment." 

By  s.  8,  in  cases  of  imprisonment,  the  court  may  award  hard  labor  and  solitary 
confinement;  but  the  latter  is  not  to  exceed  one  month  at  a  time,  and  three  months 
in  any  one  year. 

By  the  Irish  statutes,  the  1  &  2  Wm.  4,  c.  44,  s.  4,  every  person  who  shall  by  force 
or  violence  break  open  any  gaol,  prison,  or  bridewell,  with  an  intention  to  rescue  and 
enlarge  himself,  or  any  other  prisoner  therein  confined  on  account  of  any  offence, 
though  the  same  be  not  capital,  shall  be  transported  for  life,  or  for  seven  or  fourteen 
years ;  or  be  imprisoned,  with  or  without  hard  labor,  for  any  term  not  exceeding 
three  years;  and  if  a  male,  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
if  the  court  shall  think  fit,  in  addition  to  such  imprisonment;  and  shall  and  may  be 
tried  before  the  trial  of  the  person  or  persons  so  enlarged. 

Conveying  tools,  &c.,  to  prisoners  to  assist  in  escape.]  By  the  4  Geo.  4,  c.  64  (E.) 
s.  43,  "  If  any  person  shall  convey  or  cause  to  be  conveyed  into  any  prison  to  which 
that  act  shall  extend,  any  mask,  visor,  or  other  disguise,  or  any  instrument  or  arms 
proper  to  facilitate  the  escape  of  any  prisoners,  and  the  same  shall  deliver  or  cause  to 
be  delivered  to  any  prisoner  in  such  prison,  or  to  any  other  person  there,  for  the  use 
of  any  such  prisoner,  without  the  consent  or  privity  of  the  keeper  of  such  prison, 
every  such  person  shall  be  deemed  to  have  delivered  such  visor  or  disguise,  instru- 
ment or  arms,  with  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt  to 
escape ;  and  if  any  person  shall,  by  any  means  whatever,  aid  and  assist  any  prisoner 
to  escape,  or  in  attempting  to  escape  from  any  prison,  every  person  so  offending, 
whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  transported  beyond  the  seas  for  any  term  not  exceeding  four- 
teen years." 

*An  indictment  under  this  section  need  not' set  out  the  means  which  had  [*798] 
been  used  by  the  defendant  to  assist  the  prisoner  to  escape.  E,.  v.  Holloway,  2  Den. 
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C  C.  R.  287.  In  that  case  the  indictment  charged  that  A.,  heing  a  prisoner  in  a 
gaol,  was  meditating  and  endeavoring  to  effect  his  escape,  and  had  procured  a  key  to 
be  made  with  intent  to  effect  his  escape,  and  had  made  overtures  to  the  defendant, 
then  and  there  being  a  turnkey  in  the  said  gaol,  to  induce  the  defendant  to  aid  and 
assist  him  to  escape ;  that  the  defendant  then  and  there,  and  whilst  A.  was  such 
prisoner  in  the  gaol,  received  the  said  key  with  intent  to  enable  A.  to  escape  from  the 
gaol  and  go  at  large  whithersoever  he  would ;  and  so  the  defendant  then  and  there 
feloniously  did  aid  and  assist  A.,  then  and  there  being  such  prisoner,  in  so  attempting 
to  escape  from  the  gaol.  It  was  held  that  the  offence  was  stated  with  sufficient  par- 
ticularity, and  that  the  aiding  and  assisting  sufficiently  appeared  to  be  an  illegal  act. 
It  was  held,  also,  that  the  prosecution  need  not  under  this  statute,  be  instituted 
within  one  year  after  the  offence  committed,  as  was  required  by  16  Geo.  2,  c.  31, 

8.4. 

As  to  aiding  escapes  from  prison,  see  also  the  16  Greo.  2,  c.  31. 

Sperial  enacfments.]  The  offence  of  prison  breach  is  made  the  subject  of  special 
provisions  in  various  statutes.  Thus,  by  the  8  Vict.  sess.  2,  o.  29,  s.  24,  prison 
breaking  from  the  Pentonville  prison,  and  by  the  6  &  7  Vict.  c.  26,  s.  22,  prison 
breaking  from  the  penitentiary  at  Milbank,  are  made  punishable  by  additional  im- 
prisonment for  three  years,  and,  in  a  case  of  a  second  offence,  by  transportation  for 
seven  years,  or  imprisonment  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male,  with  once,  twice,  or  thrice 
whipping,  public  or  private,  at  the  discretion  of  the  court.  A  similar  punishment  is 
enacted  by  the  1  &  2  Vict.  c.  82,  s.  12,  for  prison  breach  from  Parkhurst  prison. 
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Embezdement  of  property.]  By  the  24  &  25  Vict.  c.  96,  s.  81,  "Whosoever 
being  a  director,  member,  or  public  officer  of  any  body  corporate  or  public  company, 
shall  fraudulently  take  or  apply  for  his  own  use  or  benefit,  or  for  any  use  or  purposes 
other  than  the  use  or  purposes  of  such  body  corporate  or  public  company,  any  of 
the  property  of  such  body  corporate  or  public  company,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
any  of  tie  punishments  which  the  court  may  award,  as  hereinbefore  last  mentioned," 
namely,  penal  servitude  not  exceeding  seven  years  and  not  less  than  three  years,  or 
imprisonment  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement.  See  s.  75,  supra,  p.  254. 

Keeping  fraudulent  accounts.]  By  s.  82,  "  Whosoever  being  a  director,  public 
officer,  or  manager  of  any  body  corporate  or  public  company,  shall,  as  such,  receive 
or  possess  himself  of  any  of  the  property  of  such  body  corporate  or  public  company, 
otherwise  than  in  payment  of  a  just  debt  or  demand,  and  shall,  with  intent  to  defraud, 
«mit  to  make,  or  to  cause  or  direct  to  be  made  a  full  and  true  entry  thereof  .in  the 
books  and  accounts  of  such  body  corporate  or  public  company,  shall  be  guilty  of  a 
misdemeanor."  The  punishment  is  the  same  as  for  the  offence  mentioned  in  the  last 
section. 
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Destroying  or  falsifying  hooks,  tfcc]  By  s.  83,  "  Whosoever,  being  a  director, 
manager,  public  oflBcer,  or  member  of  any  body  corporate  or  public  company,  shall, 
with  intent  to  defraud,  destroy,  alter,  m'utilate,  or  falsify  any  book,  paper,  writing  or 
valuable  security  belonging  to  the  body  corporate  or  public  company,  or  make,  or 
concur  in  the  making  of  any  false  entry,  or  omit  or  concur  in  omitting  any  material 
particular  in  any  book  of  account  or  other  document,  shall  be  guilty  of  a  misde- 
meanor."    The  punishment  is  the  same  as  before. 

A  similar  provision  is  contained  in  the  19  &  20  Vict.  o.  47,  s.  79. 

Puhlishing  fraudulent  statements.]  By  s.  84,  "Whosoever,  being  a  director, 
manager,  or  public  officer  of  any  body  corporate  or  public  company,  shall  make,  cir- 
culate, or  publish,  or  concur  in  making,  circulating,  or  publishing  any  written  state- 
ment or  account  which  he  shall  know  to  be  false  in  any  material  particular,  with  intent 
to  deceive  or  defraud  any  member,  shareholder,  or  creditor  of  such  body  corporate  or 
public  company,  or  with  intent  to  induce  any  person  to  become  a  shareholder  or  part- 
ner therein,  or  to  intrust  or  advance  any  property  to  such  body  corporate  or  public 
company,  or  *to  enter  into  any  security  for  the  benefit  thereof,  shall  be  guilty  [*800] 
of  a  misdemeanor." 

The  same  punishment  as  before. 

Interpretation.']  As  to  the  meaning  of  the  term  "property"'  see  s.  1,  ante,  p. 
.561. 


These  offences  are  not  .triable  at  quarter  sessions ;  see  s.  87. 
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False  returns  hy  railway  companies  to  the  board  of  trade.]  By  the  3  &  4  Vict. 
c.  97,  s.  4,  "Every  officer  of  any  company' who  shall  wilfully  make  any  false  return 
to  the  lords  of  the  said  committee  [of  privy  council  for  trade]  shall  be  deemed  guilty 
of  a  misdemeanor.'' 

Misconduct  of  servants  of  railway/  companies.]  By  the  3  &  4  Vict.  c.  97,  s.  13, 
"  It  shall  be  lawful  for  any  officer  or  agent  of  any  railway  company,  or  for  any  special 
constable  duly  appointed,  and  all  such  persons  as  they  may  call  to  their  assistance,  to 
seize  and  detain  any  engine-driver,  guard,  porter,  or  other  servant  in  the  employ  of 
such  company,  who  shall  be  found  drunk  while  employed  upon  the  railway,  or  com- 
mit any  offence  against  any  of  the  by-laws,  rules,  or  regulations  of  such  company,  or 
shall  wilfully,  maliciously,  or  negligently  do  or  omit  to  do  any  act  whereby  the  life  or 
limb  of  any  person  passing  along  or  being  upon  the  railway  belonging  to  such  com- 
pany, or  to  the  works  thereof  respectively,  shall  be  or  might  be  injured  or  endangered, 
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or  whereby  the  passage  of  any  of  the  engines,  carriages,  or  trains  shall  be  or  might 
be  obstructed  or  impeded,  and  to  convey  such  engine-driver,  guard,  porter,  or  other 
servant  so  offending,  or  any  person  counselling,  aiding,  or  assisting  in  such  offence, 
with  all  convenient  despatch,  before  some  justice  of  the  peace  for  the  place  within 
which  such  offence  shall  be  committed,  without  any  other  warrant  or  authority  than 
this  act;  and  every  such  person  so  offending,  and  every  person  counselling,  aiding,  or 
assisting  therein  as  aforesaid,  shall,  when  convicted  before  such  justice  as  aforesaid 
(who  is  hereby  authorized  and  required,  upon  complaint  to  him  made,  upon  oath, 
without  information  in  writing,  to  take  cognizance  thereof,  and  to  act  summarily  in 
the  premises),  in  the  discretion  of  such  justice,  be  imprisoned,  with  or  without  hard 
labor,  for  any  terra  not  exceeding  two  calendar  months,  or,  in  the  like  discretion  of 
such  justice,  shall,  for  every  such  offence,  forfeit  to  his  majesty  any  sum  not  exceed- 
ing ten  pounds,  and  in  default  of  the  payment  thereof  shall  be  imprisoned,  with  or 
[*802J  without  hard  labor  as  aforesaid,  for  such  period  not  exceeding  *two  calendar 
months,  as  such  justice  shall  appoint;  such  commitment  to  be  determined  on  pay- 
ment of  the  amount  of  the  penalty;  and  every  such  penalty  shall  be  returned  to  the 
next  ensuing  court  of  quarter  sessions  in  the  usual  manner."  See  the  provisions  of 
this  section  extended  by  the  5  &  6  Vict.  c.  55,  s.  17  (U.  K.) 

By  the  3  &  4  Vict.  c.  97,  8.  14  (if,  upon  the  hearing  of  such  complaint,  he  shall 
think  fit),  "it  shall  be  lawful  for  any  such  justice,  instead  of  deciding  upon  the  mat- 
ter of  complaint  summarily,  to  commit  the  person  or  persons  charged  with  such 
offence  for  trial  for  the  same  at  the  quarter  sessions  for  the  county  or  place  wherein 
such  offence  shall  have  been  committed,  and  to  order  that  any  such  person  so  com- 
mitted shall  be  imprisoned  and  detained  in  any  of  her  majesty's  gaols  or  houses  of 
correction  in  the  said  county  or  place  in  the  meantime,  or  to  take  bail  for  his  appear- 
ance, with  or  without  sureties,  in  his  discretion ;  and  every  such  person  so  offending 
and  convicted  before  such  court  of  quarter  sessions  as  aforesaid  (which  said  court  is 
hereby  required  to  take  cognizance  of  and  hear  and  determine  such  complaint),  shall 
be  liable,  at  the  discretion  of  such  court,  to  be  imprisoned,  with  or  without  hard  labor, 
for  any  term  not  exceeding  two  years." 

Setting  fire  to  railway  stations.'}     See  24  &  25  Vict.  c.  97,  s.  4,  supra,  p.  260. 

Doing  certain  acts,  with  intent  to  endanger  the  safety  of  passengers.}  By  the  24 
and  25  Vict.  c.  100,  s  32,  "  Whosoever  shall  unlawfully  and  maliciously  put  or  throw 
upon  or  across  any  railway  any  wood,  stone,  or  other  matter  or  thing,  or  shall  unlaw- 
fully and  malicious  take  up,  remove,  or  displace  any  rail,  sleeper,  or  other  matter  or 
thing  belonging  to  any  railway,  or  shall  unlawfully  and  maliciously  turn,  move,  or 
divert  any  points  or  other  machinery  belonging  to  any  railway,  or  shall  unlawfully 
and  rnaliciously  make  or  show,  hide  or  remove  any  signal  or  light  upon  or  near  to 
any  railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  other 
matter  or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  endanger  the  safety  of 
any  person  travelling  or  being  upon  such  railway,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  if  a  male,  under 
the  age  of  sixteen  years,  with  or  without  whipping." 

By  s.  33,  "  Whosoever  shall  unlawfully  and  maliciously  throw,  or  cause  to  fall  or 
strike  at,  against,  into,  or  upon  any  engine,  tender,  carriage,  or  truck  used  upon  any 
railway,  any  wood,  stone,  or  other  matter  or  thing,  with  intent  to  injure  or  endanger 
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the  safety  of  any  person  being  in  or  upon  such  engine,  tender,  carriage,  or  truck,  or 
in  or  upon  any  other  engine,  tender,  carriage,  or  truck  of  any  train  of  which  such 
first-mentioned  engine,  tender,  carriage,  or  truck  shall  form  part,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  bard  labor." 

Endanger in<j  the  aafety  of  passengers.]  By  s.  34,  "  Whosoever,  by  any  unlawful 
act,  or  by  any  wilful  omission  or  neglect,  shall  endanger  *or  cause  to  be  en-  [*803] 
dangered  the  safety  of  any  person  conveyed  or  being  in  or  upon  a  railway,  or  shall 
aid  or  assist  therein,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor." 

Doing  certain  acts  with  intent  to  obstruct  or  injure  engines  or  carriages.]  By  the 
24  &  25  Vict.  c.  97,  s.  35,  "  Whosoever  shall  unlawfully  and  maliciously  put,  place, 
cast,  or  throw  upon  or  across  any  railway  any  wood,  stone,  or  other  matter  or  thing, 
or  shall  unlawfully  and  maliciously  take  up,  remove,  or  displace  any  rail,  sleeper,  or 
other  matter  or  thing  belonging  to  any  railway,  or  shall  unlawfully  and  maliciously 
turn,  move,  or  divert  any  points  or  other  machinery  belonging  to  any  railway,  or  shall 
unlawfully  and  maliciously  make  or  show,  hide  or  remove  any  signal  or  light  upon  or 
near  to  any  railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  other 
matter  or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  obstruct,  upset,  overthrow, 
injure,  or  destroy  any  engine,  tender,  carriage,  or  truck  using  such  railway,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  if  a  male,  under  the  age  of  sixteen,  with  or  without  whipping." 

Obstructing  engines  or  carringes.']  By  s.  36,  "  Whosoever,  by  any  unlawful  act, 
or  by  any  wilful  omission  or  neglect,  shall  obstruct  or  cause  to  be  obstructed  any  en- 
gine or  carriage  using  any  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor." 

Proof  of  intent.]  A  party  designedly  placing  on  a  railway  substances  which  would 
be  likely  to  produce  an  obstruction  of  the  carriages,  though  he  might  not  have  done 
the  act  expressly  with  that  object,  was  held  to  be  indictable  under  the  3  &  4  Vict.  c. 
97,  s.  15,  which  corresponds  to  the  24  &  25  Vict.  c.  100,  s.  33. 

Tn  R.  V.  Rooke,  P.  &  F.  107,  the  prisoner  was  indicted  under  s.  7  for  wilfully  and 
maliciously  throwing  a  stone  into  a  railway  carriage,  with  intent  to  endanger  the 
safety  of  a  person  in  it.  It  appeared  that  there  had  been  considerable  popular  ex- 
citement against  a  person  who  was  about  to  travel  by  the  train,  and  there  was  a 
crowd  assembled  at  the  time  of  his  departure,  and  that  the  prisoner  threw  a  stone  at 
this  person  whilst  he  was  in  the  carriage.  Erie,  J.,  after  consulting  Williams,  J., 
said,  "Looking  at  the  preamble  of  the  sections  of  this  statute  relating  to  this  class  of 
offences,  which  recites  that  it  is  'expedient  to  make  further  provision  for  the  punish- 
ment of  aggravated  assaults,'  and  looking  also  to  the  provision  of  these  clauses  as 
indicated  by  the  terms  of  the  sixth  section  immediately  preceding  the  section  upon 


k. 
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which  this  indictment  is  framed,  I  consider  that  the  intent  to  endanger  the  mfety  of 
any  perton  travelling  on  the  railway,  spoken  of  in  both  sections,  must  appear  to  have 
been  an  intent  to  inflict  some  grievous  bodily  harm,  and  such  as  would  sustain  an  in- 
[*804]  dictment  for  assaulting  or  wounding  a  person,  with  intent  to  do  *some  griev- 
ous bodily  harm."  And  the  learned  judge  accordingly  took  the  opinion  of  the  jury 
whether  such  was  the  intent  of  the  prisoner. 

Proof  of  place  being  a  railway.']  A  railway  intended  for  the  conveyance  of  pas- 
sengers, and  completely  constructed  and  used  for  conveying  workmen  and  materials, 
but  not  open  to  the  public,  is  within  the  provisions  of  the  3  &  4  Vict.  c.  97,  s.  15. 
R.  v.  Bradford,  29  L.  J.  M.  G.  171.  See,  as  to  the  interpretation  of  the  word  "rail- 
way," s.  21  of  this  statute. 
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Rape.]  By  the  24  &  25  Vict.  c.  100,  s.  48,  "  Whosoever  shall  be  convicted  of 
the  crime  of  rape  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor." 

Procuring  the  defilement  of  a  girl  under  the  age  of  twenty-one  years.]  By  s. 
49,  "  Whosoever  shall,  by  false  pretences,  false  representations,  or  other  fraudulent 
means,  procure  any  woman  or  girl  under  the  age  of  twenty-one  years  to  have  illicit 
carnal  connection  with  any  man  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor." 

Carnally  knowing  a  girl  under  ten  years  of  age.]  By  s.  50,  "  Whosoever  shall 
unlawfully  and  carnally  know  and  abuse  any  girl  under  the  age  often  years  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor." 

Carnally  knowing  a  girl  between  the  ages  of  ten  and  twelve.]     By  s.  51,  "  Who- 
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soever  shall  unlawfully  and  carnally  know  and  abuse  any  girl  being  above  the  age  of 
ten  years  and  under  the  age  of  twelve  years  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  *shall  be  liable,  at  the  discretion  of  the  court,  to  be  [*806] 
kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor." 

Indecent  assault.'\     See  s.  52,  supra,  p.  276. 

Abduction.']     See  ss.  53 — 56,  supra,  p.  244. 

Definition  of  carnal  Icnowledge."]  By  s.  63,  "  Whenever  upon  the  trial  of  any 
offence  punishable  under  this  act,  it  may  be  necessary  to  prove  carnal  knowledge,  it 
shall  not  be  necessary  to  prove  the  actual  emission  of  seed  in  order  to  constitute  a 
carnal  knowledge,  but  the  carnal  knowledge  shall  be  deemed  complete  upon  proof  of 
penetration  only." 

Definition  of  rape."]  The  provision  as  to  rape  in  the  18  Edw.  1,  s.  1,  c.  34,  is 
as  follows  :  "  It  is  provided  that  if  a  man  from  henceforth  do  ravish  a  woman,  mar- 
ried, maid,  or  other,  where  she  did  not  consent,  neither  before  nor  after,  he  shall 
have  judgment  of  life  and  of  member."  This  statute  is  repealed  by  the  9  Geo.  4,  e. 
31,  s.  1,  but  it  is  held  notwithstanding  to  contain  the  right  definition  of  rape,  except 
so  far  as  the  subsequent  consent  is  concerned.  R.  v.  Fletcher,  Bell,  C.  C.  63 ;  S.  C. 
28  L.  J.  M.  0.  85.  And  in  accordance  with  this  definition,  that  case  and  E.  v. 
Camplin,  1  C.  &  K.  149,  were  decided.  See  these  cases  stated  infra.  In  the  defi- 
nitions, therefore,  given  in  1  Hale,  P.  C.  628,  3  Inst.  60,  Hawk.  P.  C.  b.  1,  c.  41, 
s.  2,  where  rape  is  said  to  be  the  carnal  knowledge  of  a  woman  against  her  wiU,  the 
words  "  against  her  will"  must  be  taken  to  mean  no  more  than  "  without  her  con- 
sent." 

It  has  never  been  doubted  that  having  connection  with  a  child  under  ten  years  is 
rape,  whether  she  consent  or  not.(l)  See  the  passages  in  Hale,  Leach,  Coke,  and 
Hawkins,  already  referred  to. 

Proof  with  regard  to  the  person  committing  the  offence  of  rape.]  An  infant 
under  the  age  of  fourteen  years  is  presumed  by  law  unable  to  commit  a  rape,  but  he 
may  be  a  principal  in  the  second  degree,  as  aiding  and  assisting,  if  it  appear  by  the 
circumstances  of  the  case  that  he  had  a  mischievous  intent.  1  Hale,  P.  C.  630 ;  R.  v. 
Elderhaw,  3  C.  &  P.  396  :  14  E.  C.  L.  R. ;  R.  v.  Groombridge,  7  C.  &  P.  582  :  32 
E.  C.  L.  R.  Where  a  lad  under  fourteen  was  charged  with  an  assault  to  commit  a 
rape,  Patteson,  J.,  said,  "  I  think  that  the  prisoner  could  not  in  point  of  law  be 
guilty  of  the  offence  of  assault  with  intent  to  commit  a  rape,  if  he  was  at  the  time  of 
the  offence  under  the  age  of  fourteen.  And  I  think  also  that  if  he  was  under  that 
age,  no  evidence  is  admissible  to  show  that  in  point  of  fact  he  could  commit  the  of- 
fence of  rape."  R.  v.  Phillips,  8  C.  &  P.  736 :  34  E.  C.  L.  R.  See  also  R.  v.  Jor- 
dan, 9  C.  &  P.  118  :  38  E.  C.  L.  R.,  where  Williams,  J.,  held  that  a  boy  under 
fourteen  years  of  age  could  not  be  convicted  of  carnally  knowing  and  abusing  a  girl 
under  ten  years  old,  although  it  was  proved  that  he  had  arrived  at  puberty.(2) 

(')  A  child  under  ten  years  of  age  cannot  consent  to  sexual  intercourse,  so  as  to  rebut  the  pre- 
sumption of  force.  Stephen  v.  The  State,  1 1  Georgia,  225. 

(2)  The  People  v.  Randolph,  2  Parker's  C.  R.  174;  The  Commonwealth  T.  Scannel,  11  Gushing, 
547. 
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Although  a  husband  cannot  be  guilty  of  a  rape  upon  his  own  wife,  he  may  be 
guilty  as  a  principal  in  assisting  another  person  to  commit  a  rape  upon  her.  K.  v. 
Lord  Audley,  1  St.  Tr.  387,  fo.  ed.  1  Hale,  P.  C.  629.  The  wife  in  this  case  is  a 
competent  witness  against  her  husband.  Id. 

[*807]  *Where  a  prisoner  was  convicted  of  a  rape  on  an  indictment,  which  charged 
that  he  "in  and  upon  E.  ¥.,"  &c.,  violently  and  feloniously  did  make  (omitting  the 
words  "an  assault")  upon  her  the  said  E.  F.,  then  and  there  against  her  will  vio- 
lently and  feloniously  did  ravish  and  carnally  know  against  the  form  of  the  statute, 
&c. ;  it  was  held  by  ten  of  the  judges,  that  the  omission  of  these  words  was  no 
ground  for  arresting  the  judgment.  E.  v.  Allen,  9  C.  &  P.  521  :  38  E.  C.  L.  R. 

Proof  with  regard  to  the  person  upon  whom  the  offence  is  committed.']  It  must 
appear  that  the  offence  was  committed  without  the  consent  of  the  woman  ;  but  it  is 
no  excuse  that  she  yielded  at  last  to  the  violence,  if  her  consent  was  forced  from  her 
by  fear  of  death  or  by  duress.  Nor  is  it  any  excuse,  that  she  consented  after  the 
fact,  or  that  she  was  a  common  strumpet;  for  she  is  still  under  the  protection  of  the 
law  and  may  not  be  forced  ;  or  that  she  was  first  taken  with  her  own  consent,  if  she 
was  afterwards  forced  against  her  will;  or  that  she  was  a  concubine  to  the  ravisher, 
for  a  woman  may  forsake  her  unlawful, course  of  life,  and  the  law  will  not  presume 
her  incapable  of  amendment.  All  these  circumstances,  however,  are  material,  to  be 
left  to  the  jury  in  favor  of  the  accused,  more  especially  in  doubtful  cases,  and  where 
the  woman's  testimony  is  not  corroborated  by  other  evidence.  1  East,  P.  C.  444 ;  1 
Hale.  628,  631 ;  Hawk.  P.  C.  b.  1,  c.  41,  s.  2 ;  E.  v.  Fletcher,  Bell,  C.  C.  63 ;  S. 
C.  28  L.  J.  M.  C.  6. 

The  opinion  that,  where  the  woman  conceived,  it  could  not  be  rape,  because  she 
must  have  consented,  is  now  completely  exploded.  1  East,  P.  C.  445;  1  Russ.  by 
Grea.  677. 

Whether  carnal  knowledge  of  a  woman,  who,  at  the  time  of  the  commission  of  the 
offence,  supposed  a  man  to  be  her  husband,  is  a  rape,  came  in  question  in  the  follow- 
ing case.  The  prisoner  was  indicted  for  a  burglary,  with  intent  to  commit  a  rape. 
It  appeared  that  the  prisoner  got  into  the  woman's  bed,  as  if  he  had  been  her  hus- 
band, and  was  in  the  act  of  copulation,  when  she  made  the  discovery;  upon  which, 
and  before  completion,  he  desisted.  The  jury  found  that  he  had  entered  the  house 
with  intent  to  pass  for  her  husband,  and  to  have  connection  with  her,  but  not  with 
the  intention  of  forcing  her,  if  she  made  the  discovery.  The  prisoner  being  con- 
victed, upon  a  case  reserved,  four  of  the  judges  thought  that  the  having  carnal  knowK 
edge  of  a  woman,  while  she  was  under  the  belief  of  the  man  being  her  husband, 
would  be  a  rape ;  but  the  other  eight  judges  thought  that  it  would  not :  several  of  the 
eight  judges  intimated  that  if  the  case  should  occur  again,  they  would  advise  the 
jury  to  find  a  special  verdict.(l)  R.  v.  Jackson,  Russ.  &  Ry.  487.  The  point  was 
again  reserved,  recently,  in  R.  v.  Clarke,  1  Dears,  C.  C.  R.  397;  S.  C.  24  L.  J.  M. 
C.  25,  where  the  Court  of  Criminal  Appeal  upheld  the  decision  come  to  in  R.  v. 
Jackson,  and  decided  that  under  the  circumstances  the  prisoner  was  not  guilty  of 
rape.     See  also  R.  v.  Stanton,  1  C.  &  K.  415 :  47  B.  C.  L.  R. 

In  R.  V.  Camplin,  1  C.  &  K.  146 ;  S.  C.  1  Den.  C.  C.  89,  it  was  proved  that  the 

(1)  It  seems  that  it  is  as  much  a  rape  when  effected  thus  by  stratagem,  as  by  force.  People  v.  Bar- 
ton, ]  Wheeler,  C.  C.  378,  381,  n.  ;  Commonwealth  v.  Fields,  4  Leigh,  648. 

If  a  man  accomplishes  his  purpose  by  fraud  or  by  surprise  without  intending  to  use  force,  it  is  not 
Tape.  Pleasant  v.  The  State,  8  English,  360  ;  Wyatt  v.  The  State,  2  Swan,  394 ;  Lewis  t.  The  State, 
30  Alabama,  64 ;  Pollard  v.  The  State,  2  Clarke,  667. 
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prisoner  made  the  prosecutrix*  quite  drunk,  and  that,  when  she  was  in  a  state  of  in- 
sensibility, the  prisoner  took  advantage  of  it,  and  had  connection  with  her.  The  jury- 
found  the  prisoner  guilty,  but  said  that  the  prisoner  gave  the  prosecutrix  the  liquor 
for  the  purpose  of  exciting  her,  and  not  with  the  intention  of  rendering  her  insens- 
ible, and  then  having  connection  with  her.  It  was  held  *that  the  prisoner  [*808] 
was  properly  convicted  of  rape.  This  decision  was  approved  of  in  R.  v.  Fletcher, 
supra.  There  the  prisoner  had  carnal  knowledge  of  a  girl  thirteen  years  of  age,  who, 
from  defect  of  understanding,  was  incapable  of  giving  consent,  or  of  exercising  any 
judgment  in  the  matter,  and  the  prisoner  was  held  to  be  guilty  of  rape. 

See  further,  as  to  the  difference  between  consent  and  submission,  and  consent  ob- 
tained by  fraud,  supra,  pp.  278,  279. 

Proof  of  the  offence  of  rape  having  been  completed  J]  Upon  the  two  cases  reserved, 
R.  V.  Reekspear,  1  Moo.  C.  C.  342,  and  R.  v.  Cox,  Id.  337,  5  0.  &  P.  297 :  24  B. 
C.  L.  R.,  it  was  held  by  the  judges  that  proof  of  penetration  is  sufficient,  notwith- 
standing emission  be  negatived ;  and  in  a  more  recent  case,  in  which  it  was  suggested 
by  the  counsel  for  the  defence  that  R.  v.  Cox  was  not  argued  before  the  judges  by 
counsel,  and  that  doubts  of  the  propriety  of  the  decision  were  said  to  he  entertained 
by  the  two  judges  not  present,  Patteson,  J.,  said,  "  It  is  true  that  the  case  was  not 
argued,  but  still  I  cannot  act  against  their  decision."  The  learned  judge  afterwards 
said,  that  if  it  should  prove  necessary,  the  case  should  be  further  considered.  The 
prisoner,  however,  was  acquitted.  R.  v.  Brook,  2  Lew.  C.  C.  267. 

It  has  been  made  a  question,  upon  trials  for  this  offence,  how  far  the  circumstances 
of  the  hymen  not  being  injured,  is  proof  that  there  has  been  no  penetration.  In  one 
case,  where  it  was  proved  not  to  have  been  broken,  Ashurst,  J.,  left  it  to  the  jury  to 
say  whether  penetration  was  proved ;  for  that  if  there  were  any,  however  small,  the 
rape  was  complete  in  law.  The  prisoner  being  convicted,  the  judges  held  the  convic- 
tion right.  They  said  that,  in  such  cases,  the  least  degree  of  penetration  was  suffi- 
cient, though  it  might  not  be  attended  with  the  deprivation  of  the  marks  of  virginity. 
R.  V.  Russen,  1  East,  P.  C.  438.  But  in  a  late  case,  Gurney,  B.,  said,  "I  think 
that  if  the  hymen  is  not  ruptured,  there  is  not  a  sufficient  penetration  to  constitute  the 
offence.  I  know  that  there  have  been  cases  in  which  a  less  degree  of  penetration  has 
been  held  to  be  sufficient;  but  I  have  always  doubted  the  authority  of  those  cases." 
R.  V.  Gammon,  o  C.  &  P.  321.  So  in  Beck's  Medical  Jurisprudence,  p.  53,  it  is 
said  that  it  would  be  difficult  to  support  an  accusation  of  rape  where  the  hymen  is 
found  entire. (1)  In  a  late  case,  where  the  prisoner  was  indicted  for  carnally  know- 
ing a  child  under  ten  years  of  age,  the  surgeon  stated  that  her  private  parts  internally 
were  very  much  inflamed,  so  much  so  that  he  was  not  able  to  ascertain  whether  the 
hymen  had  been  ruptured  or  not.  Bosanquet,  J.  (Coleridge  and  Coltman,  JJ., 
being  present),  said,  "It  is  not  necessary,  in  order  to  complete  the  offence,  that  the 
hymen  should  be  ruptured,  provided  that  it  is  clearly  proved  that  there  was  penetra- 
tion; but  where  that  which  is  so  very  near  to  the  entrance  has  not  been  ruptured,  it 
is  very  difficult  to  come  to  the  conclusion  that  there  has  been  penetration  so  as  to 
sustain  a  charge  of  rape."  The  prisoner  was  found  guilty  of  an  assault.  R.  v. 
McRue,  8  C.  &  P.  641 :  34  E.  C.  L.  R.  But  in  the  case  of  R.  v.  Hughes,  2  Moo. 
C.  C.  190,  it  was  held,  on  a  case  reserved,  that  penetration,  short  of  rupturing  the 
hymen,  is  sufficient  to  constitute  the  crime  of  rape.  So  in  the  case  of  R.  v.  Lines,  1 
C.  &  K.  393 :  47  E.  C.  L.  R.,  Parke,  B.,  told  the  jury  that  if  any  part  of  the  mem- 

(!)  State  T.  Le  Blano,  1  Const.  Rep.  354;  Pennsylvania  v.  Sullivan,  Addison,  143. 
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brum  virile  was  within  the  labia  of  the  pudendum,  no  matter  how  little,  this  was 
[*809]  *sufficient  to  constitute  a  penetration,  and  the  jurj  ought  to  convict  the  pris- 
oner. 

If  the  evidence  be  insufficient  to  support  the  charge  of  rape,  but  sufficient  to  estab- 
lish the  offence  of  attempting  to  commit  a  rape,  the  prisoner  may  be  found  guilty 
thereof     See  14  &  15  Vict.  c.  100,  s.  9,  ante,  p.  284. 

Accessories.]  An  indictment,  charging  the  prisoner  both  as  principal  in  the  first 
degree,  and  as  aiding  and  abetting  other  men  in  committing  a  rape,  was  held,  after 
conviction,  to  be  valid,  upon  the  count  charging  the  prisoner  as  principal.  Upon 
such  an  indictment,  it  was  held  that  evidence  might  be  given  of  several  rapes  on  the 
same  woman,  at  the  same  time,  by  the  prisoner  and  other  men  each  assisting  the 
other  in  turn,  without  putting  the  prosecutor  to  elect  on  which  count  to  proceed.  E. 
V.  Folkes,  I  Moo.  C.  C  354.  So  a  count  charging  A.  with  rape  as  a  principal  in 
the  first  degree,  and  B.  as  principal  in  the  second  degree,  may  be  joined  with  another 
count  charging  B.  as  a  principal  in  the  first  degree,  and  A.  as  principal  in  the  second 
degree.  R.  v.  Gray,  7  C.  &  P.  164 :  32  E.  C.  L.  R. 

Competency  and  credihilily  of  the  witnesses.]  The  party  ravished,  says  Lord  Hale, 
may  give  evidence  upon  oath,  and  is  in  law  a  competent  witness ;  but  the  credibility 
of  her  testimony,  and  how  far  she  is  to  be  believed,  must  be  left  to  the  jury,  and  is 
more  or  less  credible,  according  to  the  circumstances  of  fact  that  concur  in  that  testi- 
mony. For  instance,  if  the  witness  be  of  good  fame,  if  she  presently  discover  the 
offence,  and  make  pursuit  after  the  offender,  showed  circumstances  and  signs  of  the 
injury  (whereof  many  are  of  that  nature  that  women  only  are  the  most  proper  ex- 
aminers and  inspectors) ;  if  the  place  in  which  the  fact  was  done  was  remote  from 
people,  inhabitants,  or  passengers ;  if  the  offender  fled  for  it;  these  and  the  like  are 
concurring  evidences  to  give  greater  probability  to  her  testimony  when  proved  by 
others  as  well  as  herself.  1  Hale,  633 ;  1  East,  P.  C.  448.  On  the  other  hand,  if 
she  concealed  the  injury  for  any  considerable  time,  after  she  had  an  opportunity  to 
complain  ;  if  the  place,  where  the  fact  was  supposed  to  have  been  committed,  was 
near  to  inhabitants,  or  the  common  recourse  or  passage  of  passengers,  and  she  made 
no  outcry  when  the  fact  was  supposed  to  be  done,  where  it  was  probable  she  might 
have  been  heard  by  others ;  such  circumstances  carry  a  strong  presumption  that  her 
testimony  is  false. (1)  Ibid.  The  fact  that  the  prosecutrix  made  a  complaint  soon 
after  the  transaction  is  admissible,  but  the  particulars  of  her  complaint  cannot  be 
given  in  evidence ;  see  ante,  p.  24.  She  may  be  asked  whether  she  named  a  person 
as  having  committed  the  offence,  but  not  whose  name  she  mentioned.  Per  Cress- 
well,  J.,  R.  V.  Osborne,  Carr.  &  M.  622  :  41  E.  C.  L.  R.  But  though  the  particu- 
lars of  what  she  said  cannot  be  asked  in  chief  of  the  confirming  witness,  they  may  in 
cross-examination.  R.  v.  Walker,  2  Moo.  &  R.  212. 

A  strict  caution  is  given  by  Lord  Hale,  with  regard  to  the  evidence  ft)r  the  prose- 
cution in  cases  of  rape :  "  An  accusation  easily  to  be  made,  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  though  never  so  innocent."  1  Hale, 
635. 

As  a  general  rule,  the  only  point  in  which  a  witness's  character  can  be  impeached 
is  his  credibility.  But  there  is,  in  cases  of  rape,  an  exception  to  this  rule,  which 
[*810]  permits  the  character  of  the  woman  who  *brings  a  charge  of  rape  to  be  im- 

(1)  See  The  State  v.  De  Wolf,  9  Conn.  93. 
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peached  in  respect  of  her  chastity  also;  and  the  same  principle  applies  to  charges  of 
assault  with  intent  to  commit  a  rape.  R.  v.  Clarke,  2  Stark.  N.  P.  244  :  3  E.  C-  L. 
R.-;  1  Phill.  Ev.  4G8,  9th  ed.  It  was  formerly  held,  that  in  these  cases  general 
evidence  of  character  only  was  admissible,  and  not  evidence  of  particular  facts ;  and 
that,  if  the  woman  were  asked  whether  she  had  not  before  had  connection  with  other 
persons,  and  with  a  particular  person  named,  she  was  not  bound  to  answer  such  ques- 
tions, as  they  tended  to  criminate  and  disgrace  her.  R.  v.  Hodgson,  Russ.  &  Ry.  211. 
In  R.  v.  Robins,  2  Moo.  &  R.  512,  the  prosecutrix  having  denied  on  cross-examina- 
tion that  she  was  acquainted  or  had  had  connection  with  several  men  named  and 
pointed  out  to  her,  the  counsel  for  the  defence  proposed  to  call  these  persons  to  con- 
tradict her.  The  evidence  was  objected  to,  and  R.  v.  Hodgson  was  cited.  But 
Coleridge,  J.,  after  consulting  Erskine,  J.,  said,  that  neither  he  nor  that  learned 
judge  had  any  doubt  upon  the  question  ;  that  it  was  not  immaterial  to  the  question, 
whether  the  prisoner  had  had  carnal  knowledge  of  the  prosecutrix  against  her  con- 
sent, to  show  that  she  had  permitted  other  men  to  have  connection  with  her,  which 
on  her  cross-examination  she  has  denied.  The  prisoners  were  accordingly  examined. 
So  in  R.  v.  Barker,  3  C.  &  P.  589  :  14  B.  C.  L.  R. ;  on  a  trial  for  rape,  Park,  J.,  after 
consulting  Parke,  J  ,  allowed  the  prisoner's  counsel  to  ask  the  prosecutrix,  wfth  a  view 
to  contradict  her,  whether  she  had  not  walked  the  streets  of  Oxford,  with  a  particu- 
lar woman,  as  a  common  prostitute.  It  is  clear,  therefore,  that  these  learned  judges 
thought  the  inquiry  into  the  woman's  character  for  chastity  relevant  to  the  issue  ; 
and  as  their  opinion  has  been  generally  acquiesced  in,  the  decision  in  R.  v.  Hodgson 
may  be  considered  as  overruled. (1) 

The  woman  may  seek  to  re-establish  her  character  for  chastity  by  calling  witnesses 
to  contradict  the  evidence  brought  to  impeach  it,  in  the  same  way  as  a  witness  may 
re-establish  his  credibility.     See  iupra,  p.  95. 

The  admissibility  of  evidence  of  complaint  in  cases  of  rape  has  been  fully  con- 
sidered, supra,  p.  24. 

Proof  of  age.']  In  prosecutions  for  the  defilement  of  children  the  age  of  the  child 
must  be  proved.  Where  the  offence  was  committed  on  the  5th  of  February,  1832, 
and  the  father  proved  that,  on  his  return  home  on  the  9th  of  February,  1822,  after 
an  absence  of  a  few  days,  he  found  the  child  had  been  born,  and  was  told  by  the 
grandmother  that  she  had  been  borji  the  day  before,  and  the  register  of  baptism 
showed  that  she  had  been  baptized  on  the  9th  of  February,  1822  ;  this  evidence  was 
held  insufficient  to  prove  the  age.  R.  v.  Wedge,  5  C.  &  P.  298 :  24  E.  C.  L.  R. 
See  also  p.  248. 

Assault  with  intent  to  ravixh.]  It  is  very  common  to  prefer  an  indictment  for  an 
•  assault  with  intent  to  ravish,  under  the  24  &  25  Vict.  c.  100,  s.  38,  supra,  p.  275, 
where  it  is  doubtful  whether  a  rape  has  actually  been  committed. 

A  boy  under  fourteen  cannot  be  found  guilty  of  an  assault  with  intent  to  commit  a 
rape.     See  ante,  p.  808. 

On  an  indictment  for  an  assault  with  intent  to  commit  a  rape,  Patteson,  J.,  held 
that  the  evidence  of  the  prisoner  having,  on  a  prior  occasion,  taken  liberties  with  the 
prosecutrix,  was  not  receivable  to  show  the  prisoner's  intent. 

*In  the  same  case,  the  learned  judge  held,  that  in  order  to  convict  on  a  [*811] 
charge  of  assault  with  intent  to  commit  a  rape,  the  jury  must  be  satisfied,  not  only  that 


(1)   The  People  v.  Benson,  6  California,  221 ;  The  State  r.  Johnson,  28  Vermont,  512  ;  The  People 
V.  Jackson,  3  Parker,  C.  R.  391. 
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the  prisoner  intended  to  gratify  his  passions  on  the  person  of  the  prosecutrix,  hut 
that  he  intended  to  do  so  at  all  events,  and  notwithstanding  any  resistance  on  her 
part.  R.  V.  Lloyd,  6  C.  &  P.  318. 

If  upon  an  indictment  for  this  offence  the  prosecutrix  prove  a  rape  actually  com- 
mitted, the  defendant  may  nevertheless  be  convicted.  See  14  &  15  Vict.  c.  100,  s. 
12,  ante,  p.  76. 
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Receiving  where  the  principal  is  guilty  of  felony. "l  By  the  24  &  25  Vict.  c.  96, 
s.  91,  "Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other  prop- 
erty whatsoever,  the  stealing,  taking,  extorting,  obtaining,  embezzling,  or  otherwise 
disposing  whereof  shall  amount  to  a  felony,  either  at  common  law,  or  by  virtue  of 
this  act,  knowing  the  same  to  have  been  feloniously  stolen,  taken,  extorted,  obtained, 
embezzled,  or  disposed  of,  shall  be  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessory  after  the  fact,  or  for  a  substantive  felony;  and  in  the 
latter  case,  whether  the  principal  felon  shall  or  shall  not  have  been  previously  con- 
victed, or  shall  or  shall  not  be  amenable  to  justice;  and  every  such  receiver,  howso- 
ever convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three  years, 
or  to  be  imprisoned  for  any  terra  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping." 

Separate  receivers,  how  triahle.]  By  s.  93,  "Whenever  any  property  whatsoever 
shall  have  been  stolen,  taken,  extorted,  obtained,  embezzled,  or  otherwise  disposed  of 
in  such  a  manner  as  to  amount  to  a  felony,  either  at  common  law  or  by  virtue  of  this 
act,  any  number  of  receivers  at  different  times  of  such  property,  or  of  any  part  or 
parts  thereof,  may  be  charged  with  substantive  felonies  in  the  same  indictment,  and 
may  be  tried  together,  notwithstanding  that  the  principal  felon  shall  not  be  included 
in  the  same  indictment,  or  shall  not  be  in  custody  or  amenable  to  justice." 

[*8 13]  ^Persons  indicted  jointly  may  he  convicted  separately.']  By  s.  94,  "  If  upon 
the  trial  of  any  two  or  more  persons  indicted  for  jointly  receiving  any  property  it  shall 
be  proved  that  one  or  more  of  such  persons  separately  received  any  part  or  parts  of 
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such  property,  it  shall  be  lawful  for  the  jury  to  convict,  upon  such  indictment,  such 
of  the  said  persons  as  shall  be  proved  to  have  received  any  part  or  parts  of  such 
property." 

Receiving  where  the  principal  is  guilty  of  a  misdemeanor.']  By  s.  95,  "Whosoever 
shall  receive  any  chattel,  money,  valuable  security,  or  other  property  whatsoever,  the 
stealing,  taking,  obtaining,  converting,  or  disposing  whereof  is  made  a  misdemeanor 
by  this  act,  knowing  the  same  to  have  been  unlawfully  stolen,  taken,  obtained,  con- 
verted, or  disposed  of,  shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and  con- 
victed thereof,  whether  the  person  guilty  of  the  principal  misdemeanor  shall  or  shall 
not  have  been  previously  convicted  thereof,  or  shall  or  shall  not  be  amenable  to  justice  ; 
and  every  such  receiver,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
not  loss  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

Receiving  goods  belonging  to  wrecks  or  ships  in  distress.]  Uy  the  1  &  2  Geo.  4,  c. 
75,  s.  12,  "  If  any  person  shall  knowingly  and  wilfully,  and  with  intent  to  defraud  and 
injure  the  true  owner  or  owners  thereof,  or  any  person  interested  therein  as  aforesaid, 
purchase  or  receive  any  anchors,  cables,  or  goods  or  merchandise,  which  may  have 
been  taken  up,  weighed,  swept  for,  or  taken  possession  of,  whether  the  same  shall 
have  belonged  to  any  ship  or  vessel  in  distress  or  otherwise,  or  whether  the  same  shall 
have  been  preserved  from  any  wreck,  if  the  directions  hereinbefore  contained,  with 
regard  to  such  articles,  shall  not  have  been  previously  complied  with,  such  person  or 
persons  shall,  on  conviction  thereof,  be  deemed  guilty  of  receiving  stolen  goods, 
knowing  the  same  to  be  stolen,  as  if  the  same  had  been  stolen  on  shore,  and  suffer 
the  like  punishment  as  for  a  misdemeanor  at  the  common  law,  or  be  liable  to  be  trans- 
ported for  seven  years,  at  the  discretion  of  the  court,  before  which  he,  she,  or  they 
shall  be  tried." 

Venue.]  By  the  24  &  25  Vict.  c.  96,  s.  96,  "  Whosoever  shall  receive  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  knowing  the  same  to  have 
been  feloniously  or  unlawfully  stolen,  taken,  obtained,  converted,  or  disposed  of,  may, 
whether  charged  as  an  accessory  after  the  fact  to  the  felony,  or  with  a  substantive 
felony,  or  with  a  misdemeanor  only,  be  dealt  with,  indicted,  tried,  and  punished  in 
any  county  or  place  in  which  he  shall  have  or  shall  have  had  any  such  property  in 
his  possession,  or  in  any  county  or  place  in  which  the  party  guilty  of  the  principal 
felony  or  misdemeanor  may  by  law  be  tried,  in  the  same  manner  as  such  receiver  may 
be  dealt  with,  indicted,  tried,  and  punished  in  the  county  or  place  where  he  actually 
received  such  property." 

Joining  counts /or  stealing  and  receiving.]     See  s.  92,  supra,  p.  562. 

*Form  of  indictment.]  It  is  not  necessary  to  state  in  the  indictment  the  [*814] 
name  of  the  principal  felon ;  and  the  usual  practice  in  an  indictment  against  a  re- 
ceiver for  a  substantive  felony  is,  merely  to  state  the  goods  to  have  been  "  before  then 
feloniously  stolen,"  &c.,  without  stating  by  whom. 

Where  it  was  objected  to  a  count  charging  the  goods  to  have  been  stolen  by  "  a 
certain  evil-disposed  person,"  that  it  ought  either  to  have  stated  the  name  of  the  prin- 
cipal, or  else  that  he  was  unknown,  Tiudal,  C.  J.,  said,  the  offence  created  by  the  act 
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of  Parliament  is  not  the  receiving;  the  stolen  goods  from  any  particular  person,  but 
receiving  them,  knowing  them  to  have  been  stolen.  The  question,  therefore,  is, 
whether  the  goods  were  stolen,  and  whether  the  prisoner  received  them,  knowing 
them  to  have  been  stolen.  K.  v.  Jervis,  6  C.  &  P.  156 :  25  E.  C.  L.  R;  see  also 
R.  v.  Wheeler,  7  C.  &  P.  170 :  32  E.  C.  L.  R. ;  post. 

Where  the  goods  had  been  stolen  by  some  person  unknown,  it  was  formerly  the 
practice  to  insert  an  averment  to  that  eflFect  in  the  indictment,  and  such  averment  was 
held  good.  R.  v.  Thomas,  2  East,  P.  C.  781.  But  where  the  principal  was  known, 
the  name  was  stated  according  to  the  truth.  2  East,  P.  C.  7><1.  Where  the  goods 
were  averred  to  have  been  stolen  by  persons  unknown,  a  difiSculty  sometimes  arose  as 
to  the  proof,  the  averment  being  considered  not  to  be  proved,  where  it  appeared  that 
in  fact  the  principals  were  known.  Thus  where,  upon  such  an  indictment,  it  was  pro- 
posed to  prove  the  case  by  the  evidence  of  the  principal  himself,  who  had  been  a 
witness  before  the  grand  jury,  Le  Blanc,  J.,  interposed,  and  directed  an  acquittal.  He 
said  he  considered  the  indictment  wrong  in  stating  that  the  property  had  been  stolen 
by  a  person  unknown  ;  and  asked  how  the  person  who  was  the  principal  felon  could 
be  alleged  to  be  unknown  to  the  jurors  when  they  had  him  before  them,  and  his  name 
was  written  on  the  back  of  the  bill.    R.  v.  Walker,  3  Campb.  261. 

It  is  difficult  to  reconcile  this  decision  with  the  resolution  of  the  judges  in  the  fol- 
lowing case.  The  indictment  stated  that  a  certain  person  or  persons,  to  the  jurors 
unknown,  stole  the  goods,  and  that  the  prisoner  received  the  same,  knowing  them  to 
have  been  feloniously  stolen.  The  grand  jury  also  found  a  bill,  charging  one  Henry 
Moreton  with  stealing  the  same  goods,  and  the  prisoner  with  receiving  them.  It  was 
objected  that  the  allegation,  that  the  goods  were  stolen  by  a  person  unknown,  was 
'  negatived  by  the  other  record,  and  that  the  prisoner  was  entitled  to  an  acquittal.  The 
prisoner  being  convicted,  the  point  was  reserved,  and  the  judges  held  the  conviction 
right,  being  of  opinion  that  the  finding  by  the  grand  jury  of  the  bill,  imputing  the 
principal  felony  to  Moreton,  was  no  objection  to  the  second  indictment,  although  it 
stated  the  principal  felony  to  have  been  committed  by  certain  persons  to  the  jurors 
unknown.    R.  v.  Bush,  Russ.  &  Ry.  872. 

An  indictment  charging  that  a  certain  evil-disposed  person  feloniously  stole  certain 
goods,  and  that  A.  B.  feloniously  incited  the  said  evil-disposed  person  to  commit  the 
said' felony,  and  that  C.  W.  and  E.  F.  feloniously  received  the  said  goods,  knowing 
them  to  have  been  stolen,  is  bad  as  against  A.  B.,  the  statement  that  an  evil-disposed 
person  stole,  being  too  uncertain  to  support  the  charge  against  the  accessory  before 
the  fact;  but  the  indictment  was  held  to  be  good  as  against  the  receivers  as  for  a  sub- 
stantive felony.  R.  v.  Caspar,  2  Moo.  C.  C.  101 ;  S.  C.  9  C.  &  P.  289 :  88  E.  C.  L. 
[*815]  R.  It  has  been  doubted  whether,  *where  the  indictment  alleges  that  the 
prisoner  received  the  goods  in  question  from  a  person  named,  it  must  be  proved  that 
the  receipt  was  in  fact  from  that  person.  But  where  A.  B.  was  indicted  for  stealing 
a  gelding,  and  C.  D.  for  receiving  it,  knowing  it  to  have  been  "  so  feloniously  stolen 
as  aforesaid,"  and  A.  B.  was  acquitted,  the  proof  failing  as  to  the  horse  having  been 
stolen  by  him ;  Patteson,  J.,  held  that  the  other  prisoner  could  not  be  convicted  upon 
that  indictment.  R.  v.  Woolford,  1  Moo.  &  R.  884.  But  where  a  prisoner  was  in- 
dicted in  one  count  for  stealing  goods,  and  in  another  for  receiving  the  said  goods 
"  so  as  aforesaid  feloniously  stolen,"  and  the  jury  acquitted  him  of  the  stealing,  but 
found  him  guilty  of  the  receiving,  and  the  counsel  for  the  prisoner  moved  in  arrest 
of  judgment,  upon  the  ground  that  the  jury,  having  acquitted  him  of  the  stealing, 
could  not,  under  the  second  count  as  it  was  recorded,  find  him  guilty  of  receivinc ; 
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upon  a  case  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal,  they  held  the 
conviction  to  be  good.  R.  v.  Craddock,  2  Den.  C.  C.  R,  31 ;  S.  G.  20  L.  J.  M.  C.  31. 

Where  the  indictment  stated  that  the  prisoner  received  the  goods  from  the  person 
who  stole  them,  and  that  the  person  who  stole  them  was  a  person  to  the  jurors  un- 
known, and  it  appeared  that  the  person  who  stole  the  property  handed  it  to  J.  S., 
who  delivered  it  to  the  prisoner ;  Parke,  J.,  held,  that  on  this  indictment  it  was 
necessary  to  prove  that  the  prisoner  received  the  property  from  the  person  who  ac- 
tually stole  it,  and  would  not  allow  it  to  go  to  the  jury  to  say  whether  the  person 
from  whom  he  was  proved  to  have  received  it  was  an  innocent  agent  or  not  of  the 
thief.  R.  v.  Elsworthy,  1  Lewin,  C.  C.  117. 

But  where  three  persons  were  charged  with  a  larceny,  and  two  others  as  accessories, 
in  separately  receiving  portions  of  the  stolen  goods,  and  the  indictment  also  contained 
two  other  counts,  one  of  them  charging  each  of  the  receivers  separately  with  a  sub- 
stantive felony,  in  separately  receiving  a  portion  of  the  stolen  goods,  the  principals 
were  acquitted,  but  the  receivers  were  convicted  on  the  last  two  counts  of  the  indict- 
ment. R.  V.  Pulham,  9  C.  &  P.  280  :  38  E.  C.  L.  R. 

The  first  count  of  an  indictment  charged  the  prisoner  with  stealing  certain  goods 
and  chattels,  and  the  second  count  charged  him  with  receiving  "the  goods  and  chat- 
tels aforesaid,  of  the  value  aforesaid,  so  as  aforesaid  feloniously  stolen."  The  prisoner 
was  acquitted  upon  the  first  count  and  convicted  on  the  second.  It  was  held,  that  the 
words  "so  as  aforesaid,"  might  be  rejected  as  immaterial,  and  the  indictment  read  as 
alleging  simply  that  the  prisoner  had  received  goods  feloniously  stolen,  and  that  the 
conviction  was  good.  R.  v.  Huntley,  Bell,  C.  C.  236;  S.  C.  29  L.  J.  M.  C.  70. 

The  two  first  counts  of  an  indictment  charged  A.  and  B.  with  stealing,  on  two 
different  occasions,  and  the  third  count  charged  B.  with  receiving.  A.  was  acquit- 
ted, no  evidence  having  been  offered  against  him,  and  he  was  called  as  a  witness 
against  the  other  prisoner.  Upon  his  and  other  evidence,  which  showed  that  B.  was 
an  accessory  before  the  fact  to  the  stealing,  the  jury  found  a  general  verdict  of  guilty 
against  B.  It  was  held,  that  the  conviction  on  all  the  counts  was  good,  for  that  as 
the  11  &  12  Vict.  c.  46,  s.  1,  makes  the  being  an  accessory  before  the  fact  a  substan- 
tive felony,  the  conviction  of  the  principal  is  not  now  a  condition  precedent  to  the 
conviction  of  the  accessory;  and  that  there  was  no  inconsistency  in  an  accessory  be- 
fore *the  fact  being  also  a  receiver.  R.  v.  Hughes,  Bell,  C.  C.  242;  S.  C.  29  [*816] 
L.  J.  M.  C.  71. 

Where  it  was  averred  that  the  prisoner,  "  Francis  Morris,  the  goods  and  chattels, 
&c.,  feloniously  did  receive  and  have,  he,  the  said  Thomas  Morris,  then  and  there 
well  knowing  the  said  goods  and  chattels  to  have  been  feloniously  stolen,"  &c.,  it  was 
moved  in  arrest  of  judgment  that  the  indictment  was  bad,  for  that  the  fact  of  re- 
ceiving, and  the  knowledge  of  the  previous  felony,  must  reside  in  the  same  person, 
whereas  this  indictment  charged  them  in  two  diflferent  persons ;  but  the  judges  held 
that  the  indictment  would  not  be  good  without  the  words,  "the  said  Thomas  Mor- 
ris," which  might  be  struck  out  as  surplusage.  R.  v.  Morris,  1  Leach,  109.  But 
where  an  indictment  alleged  that  the  prisoner  received  the  goods  of  A.  B^,  "he,  the 
said  A.  B.,  then  knowing  them  to  have  been  stolen,"  it  was  held  to  be  good  ground 
of  motion  in  arrest  of  judgment  that  the  scienter  v^as  omitted.  R.  v.  Larkin,  1  Dears. 
C.  C.  R.  365;  S.  C.  23  L.  J.  M.  C.  125. 

Proof  of  guilt  of  principal. 2  Where  the  indictment  states  a  previous  conviction 
of  the  principal,  such  conviction  must  be  proved  by  the- production  of  an  examined 
copy  of  the  record  of  the  conviction,  and  it  is  no  objection  to  such  record  that  it  ap- 
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pears  therein  that  the  principal  was  asked  if  he  was  (not  is)  guilty;  that  it  does  not 
state  that  issue  was  joined,  or  how  the  jurors  were  returned,  and  that  the  only  award 
against  the  principal  is,  that  he  be  in  mercy,  &o.  R.  v.  Baldwin,  Russ.  &  Ry.  241; 
3  Campb.  265 ;  2  Leach,  928  (m).  But  if  the  indictment  state  not  the  conviction, 
but  the  guilt  of  the  party,  it  seems  doubtful  how  far  the  record^  of  conviction  would 
be  evidence  of  that  fact.  R.  v.  Turner,  1  Moo.  C.  C.  347,  ante,  p.  49.  The  opinion 
of  Mr.  Justice  Foster,  however,  is  in  favor  of  the  affirmative.  When  the  accessory, 
he  says,  is  brought  to  trial  after  the  conviction  of  his  principal,  it  is  not  necessary 
to  enter  into  a  detail  of  the  evidence  on  which  the  conviction  was  founded.  Nor 
does  the  indictment  aver  that  the  principal  was  in  fact  guilty.  It  is  sufficient  if  it 
recites  with  proper  certainty  the  record  of  the  conviction.  This  is  evidence  against 
the  accessory,  to  put  him  on  his  defence,  for  it  is  founded  on  a  legal  presumption 
that  everything  in  the  former  proceeding  was  rightly  and  properly  transacted.  Fos- 
ter, 3(35.  Where  the  principal  felon  has  been  convicted,  it  is  sufficient  in  the  indict- 
ment to  state  the  conviction,  without  stating  the  judgment.  R.  v.  Hyman,  2  Leach, 
925;  2  East,  P.  C.  782;  R.  v.  Baldwin,  3  Campb.  265. 

The  party  charged  as  receiver  may  controvert  the  guilt  of  the  principal  felon,  even 
after  his  conviction,  and  though  that  conviction  is  stated  in  the  indictment.  For,  as 
against  him,  the  conviction  is  only  presumptive  evidence  .of  the  principal's  guilt, 
under  the  rule  that  it  is  to  be  presumed  that  in  the  former  proceeding  everything 
was  rightly  and  properly  transacted.  It  being  res  inter  alios  acta,  it  cannot  be  con- 
clusive as  to  him.  Foster,  365.  If,  therefore,  it  should  appear  on  the  trial  of  the  re- 
ceiver, that  the  offence  of  which  the  principal  was  convicted  did  not  amount  to  felony 
(if  so  charged),  or  to  that  species  of  felony  with  which  he  is  charged,  the  receiver 
ought  to  be  acquitted.  Id.  Thus,  where  the  principal  had  been  convicted,  and  on 
the  trial  of  the  receiver  the  conviction  was  proved,  but  it  appeared  on  the  cross-ex- 
amination of  the  prosecutor,  that,  in  fact,  the  party  convicted  had  only  been  guilty 
[*817]  of  a  breach  of  trust,  the  *prisoner,  on  the  authority  of  Foster,  was  acquit- 
ted. R.  V.  Smith,  1  Leach,  288;  R.  v.  Prosser,  Id.  290  («). 

The  principal  felon  is  a  competent  witness  for  the  crown  to  prove  the  whole  case 
against  the  receiver.  R.  v.  Haslaui,  1  Leach,  418;  R.  v.  Price,  R.  v.  Patram,  Id. 
419  (to);  2  East,  P.  C.  732.  As  to  the  confession  of  the  principal  felon  not  being 
evidence  against  the  receiver,  see  supra,  p.  49. 

What  is  stolen  property.]  A  lad  having  stolen  a  brass  weight  from  his  masters,  it 
was  taken  from  him  by  another  servant  in  the  presence  of  one  of  them,  and  was  then 
returned  to  him,  in  order  that  he  might  take  it  for  sale  to  the  prisoner,  to  whom  he 
had  been  in  the  habit  of  selling  similar  articles.  The  lad  accordingly  took  it  and 
sold  it  to  the  prisoner.  It  was  contended  that  the  brass  could  not  be  considered  as 
stolen  property,  having  been  restored  to  the  possession  of  one  of  the  owners,  and  by 
him  given  to  the  lad  to  sell  it  to  the  prisoner  with  a  view  to  his  detection,  and  that 
such  restoration,  for  however  short  a  time,  was  sufficient  to  prevent  its  being  treated 
afterwards  as  stolen  property,  because  it  was  in  law  in  possession  of  the  owners. 
Coleridge,  J.,  said  he  should  consider  the  evidence  as  sufficient  in  point  of  law  to 
sustain  the  indictment,  but  would  take  a  note  of  the  objection.  The  jury  found  the 
prisoner  guilty,  and  subsequently  the  learned  judge,  without  reserving  the  point, 
passed  sentence.  R.  v.  Lyon,  Carr.  &  M.  217  :  41  E.  C.  L.  R.  But  this  case  must 
be  considered  as  now  overruled  by  R.  v.  Dolan,  1  Dears.  C.  C.  R.  436 ;  S.  C.  24  L. 
J.  M.  C.  59.  There  the  goods  alleged  to  have  been  feloniously  received,  had  been 
found  by  the  owner  in  the  pockets  of  the  thief;  but  were  subsequently,  a  policeman 
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having  been  called  in,  returned  to  him,  and  he  was  sent  by  the  owner  to  sell  them 
where  he  had  sold  others.  The  thief  thereupon  went  to  the  shop  of  the  prisoner  and 
sold  the  goods,  and  gave  the  money  to  the  owner.  It  was  held  that  the  conviction 
was  wrong;  Campbell,  C.  J.,  in  the  course  of  his  judgment,  saying,  "If  an  article 
once  stolen  has  been  restored  to  the  master  of  that  article,  and  he  having  had  it  fully 
in  his  possession  bails  it  for  any  particular  purpose,  how  can  any  person  who  receives 
the  article  from  the  bailee  be  said  to  be  guilty  of  receiving  stolen  goods  within  the 
meaning  of  the  act  of  Parliament?" 

Presumption  arising  from  the  possession  of  stolen  property .\  The  presumption 
arising  from  the  possession  of  stolen  property  is  that  the  party  stole  the  property,  not 
that  he  received  it.    Supra,  p.  18. 

Stolen  property  having  been  discovered  concealed  in  an  outhouse,  the  prisoners 
were  detected  in  the  act  of  carrying  it  away  from  thence,  and  were  indicted  as 
receivers.  Patteson,  J.,  said,  "There  is  no  evidence  of  any  other  person  having 
stolen  the  property.  If  there  had  been  evidence  that  some  one  person  had  been  seen 
near  the  house,  from  which  the  property  was  taken,  or  if  there  had  been  strong  sus- 
picions that  some  one  person  stole  it,  those  circumstances  would  have  been  evidence 
that  the  prisoners  received  it,  knowing  it  to  have  been  stolen.  If  you  are  of  opinion 
that  some  other  person  stole,  and  that  the  prisoners  received  it  knowing  that  fact, 
they  may  be  convicted  of  receiving.  But  I  confess,  it  appears  to  me  rather  danger- 
ous on  this  evidence  to  convict  them  of  receiving.  It  is  evidence  on  which  persons 
are  constantly  convicted  of  stealing."  The  prisoners  were  acquitted.  R.  v.  Densley, 
6  C.  &  P.  399 :  25  E.  C.  L.  R. 

*■  Proof  of  the  receivimj — distinction  between  receiving  and  stealing]  There  [*818] 
must  be  pooof  of  an  actual  taking  into  possession  of  the  goods  alleged  to  have  been 
feloniously  received.  Thus  where  the  persons  who  stole  some  fowls,  sent  them  by 
coach  in  a  hamper  to  Birmingham,  with  directions  that  they  would  be  called  for,  and 
the  prisoner  when  claiming  the  hamper  as  hers  at  the  coach-office,  was  immediately 
taken  into  custody,  the  Court  of  Criminal  Appeal  held  the  conviction  of  the  prisoner, 
as  receiver,  to  be  wrong,  on  the  ground,  that  "  whoever  had  possession  of  the  fowls  at 
the  coach  office  when  the  prisoner  claimed  to  receive  them,  never  parted  with  the 
possession  ;  the  prisoner  by  claiming  to  receive  the  fowls,  which  never  were  actually 
or  potentially  in  her  possession,  never  in  fact  in  law  received  them."  R.  v.  Hill,  1 
Den.  C.  C.  R.  453 ;  S.  C.  18  L.  J.  M.  C  199.  R.  v.  Wiley,  2  Den.  C.  C.  R.  37 ;  S. 
C.  20  L.  J.  M.  C  4,  was  twice  argued.  The  facts  were  these :  A.,  B.,  and  C.  were 
jointly  indicted  for  stealing  and  receiving  five  hens  and  two  cocks.  It  was  proved 
that  about  half  past  four  in  the  morning  A.  and  B.  were  seen  to  go  into  C.'s  father's 
house  with  a  loaded  sack,  carried  by  A.  C.  lived  with  his  father  in  the  house,  and 
was  a  hio-gler.  A.  and  B.  remained  in  the  house  about  ten  minutes,  and  were  then 
seen  to  c^ome  out  of  the  back-door  preceded  by  C.  with  a  candle,  A.  again  carrying 
the  sack  on  his  shoulders,  and  to  go  into  a  stable  belonging  to  the  same  house;  the 
stable-door  was  shut  by  one  of  them,  and  on  the  policemen  going  in  they  found  the 
sack  on  the  floor  tied  at  the  mouth,  and  the  three  men  standing  around  it  as  if  they 
were  bargaining,  but  no  words  were  heard.  The  sack  had  a  hole  in  it,  through  which 
poultry  feathers  were  protruding.  The  bag  when  opened  was  found  to  contain  inter 
alia  the  stolen  property.  On  C.  being  charged  with  receiving  the  poultry  knowing 
it  to  be  stolen,  he  said,  "  he  did  not  think  he  would  have  bought  the  hens."  Upon 
this  evidence  eight  to  four  of  the  judges  held  that  C.  could  not  be  convicted  of  re- 
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ceiving  stolen  goods,  inasmuch  as  though  there  was  evidence  of  a  criminal  intent  to 
receive,  and  of  a  knowledge  that  the  goods  were  stolen,  yet  the  exclusive  possession 
of  them  still  remained  in  the  thieves,  and  therefore  C.  had  no  possession,  either  actual 
or  constructive.     But  Patteson,  J.,  one  of  the  majority,  said,  "I  don't  consider  a 
manual  possession  or  even  a  touch  essential  to  a  receiving;  but  it  seems  to  me,  there 
must  be  a  control  over  the  goods  by  the  receiver,  which  there  was  not  here."     In 
accordance  with  this  opinion,  in  a  case  where  the  jury  found  that  the  stolen  property 
(a  watch)  was  in  A.'s  hands  or  pocket,  but  in  the  prisoner's  absolute  control,  the 
Court  of  Criminal  Appeal  held  that  he  might  be  indicted  as  a  receiver  of  stolen  prop- 
erty, although  he  had  never  touched  the  property,  or  had  manual  possession  of  it.  R. 
V.  Smith,  1  Dears.  G.  C.  R.  494;  S.  C.  24  L  J.  M.  C.  135.     It  frequently  happens 
that  a  doubt  arises  whether  the  acts  done  by  the  person  amount  to  a  receiving,  or  to 
a  stealing,  as  in  the  following  cases ;  from  which  it  appears  that  if  the  prisoner  took 
part  in  the  tran.saction,  while  the  act  of  larceny  by  others  was  continuing,  he  will  be 
guilty  as  a  principal  in  the  larceny,  and  not  as  a  receiver.     Dyer  and  Disting  were 
indicted  for  stealing  a  quantity  of  barilla,  the  property  of  Hawker.     The  goods,  con- 
signed to  Hawker,  were  on  board  ship  at  Plymouth.     Hawker  employed  Dyer,  who 
was  the  master  of  a  large  boat,  to  bring  the  barilla  on  shore,  and  Disting  was  em- 
ployed as  a  laborer,  in  removing  the  barilla  after  it  was  landed  in  Hawker's  ware- 
[*819]  house.     The  jury  found  that  while  the  barilla  was  in  Dyer's  *boat,  some  of 
his  servants,  without  his  consent,  removed  part  of  the  barilla,  and  concealed  it  in 
another  part  of  the  boat.     They  also  found  that  Dyer  afterwards  assisted  the  other 
prisoner,  and  the  persons  on  board  who  had  separated  this  part  from  the  rest,  in   re- 
moving it  from  the  boat  for  the  purpose  of  carrying  it  off.     Graham,  B.  (after  con- 
sulting Buller,  J.),  was  of  opinion,  that  though,  for  some  purposes,  as  with  respect 
to  those  concerned  in  the  actual  taking,  the  oflfence  would  be  complete,  as  an  asporta- 
tion, in  point  of  law,  yet,  with  respect  to  Dyer,  who  joined  in  the  scheme  before  the 
barilla  had  been  actually  taken  out  of  the  boat  where  it  was  deposited,  and  who  as- 
sisted in  carrying  it  from  thence,  it  was  one  continuing  transaction,  and  could  not  be 
said  to  be  completed  till  the  removal  of  the  commodity  from  such  place  of  deposit, 
and  Dyer  having  assisted  in  the  act  of  carrying  it  off,  was,  therefore,  guilty  as  prin- 
cipal. R.  V.  Dyer,  2  East,  P.  C.  767.     Another  case  arose  out  of  the  same  transac- 
tion.    The  rest  of  the  barilla  having  been  lodged  in  Hawker's  warehouse,  several 
persons,  employed  by  him  as  servants,  conspired  to  steal  a  portion  of  it,  and  accord- 
ingly removed  part  nearer  to  the  door.     Soon  afterwards  the  persons  who  had  so  re- 
moved it,  together  with  Atwell  and  O'Donnell,  who  had  in  the  meantime  agreed  to 
purchase  part,  came  and  assisted  the  others  (who  took  it  out  of  the  warehouse)  in 
carrying  it  from  thence.     Being  all  indicted  as  principals  in  larceny,  it  was  objected 
that  two  were  only  receivers,  the  larceny  being  complete  before  their  participation  in 
the  transaction  ;  but  Graham,  B.,  held  that  it  was  a  continuing  transaction  as  to  those 
who  joined  in  the  plot  before  the  goods  were  actually  carried  away  from  the  prem- 
ises ;  and  all  the  defendants  having  concurred  in,  or  been  present  at,  the  act  of  re- 
moving the  goods  from  the  warehouse  where  they  had  been  deposited,  they  were  all 
principals ;  and  the  prisoners  were  convicted  accordingly.  R.  v.  Atwell,  2  East,  P. 
C.  768. 

In  the  following  case  the  removal  of  the  goods  was  held  to  be  so  complete,  that  a 
person  concerned  in  the  further  removal  was  held  not  to  be  a  party  to  the  original 
larceny.     Hill  and  Smith,  in  the  absence  of  the  prisoner,  broke  open  the  prosecutors' 
warehouse,  and  took  thence  the  goods  in  question,  putting  them  in  the  street  about    . 
thirty  yards  from  the  warehouse  door.     They  then  fetched  the  prisoner,  who  was 
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apprised  of  the  robbery,  and  who  assisted  in  carrying  the  property  to  a  cart,  which 
was  in  readiness.  The  learned  judge  who  tried  the  case  was  of  opinion  that  this  was 
a  continuing  larceny,  and  that  the  prisoner,  who  was  present  aiding  and  abetting 
in  a  continuation  of  the  felony,  was  a  principal  in  that  portion  of  the  felony,  and  lia- 
ble to  be  found  guilty;  but  on  a  case  reserved,  the  judges  were  of  opinion,  that  as 
the  property  was  removed  from  the  owner's  premises  before  the  prisoner  was  present, 
he  could  not  be  considered  as  the  principal,  and  the  conviction,  as  such,  was  held 
wrong.  K.  V.  King,  Russ.  &  Ry.  332.  The  same  conclusion  was  come  to  in  the 
following  case.  One  Heaton  having  received  the  articles  in  question  into  his  cart, 
left  it  standing  in  the  street.  In  the  meantime  the  prisoner  McMakin  came  up  and 
led  away  the  cart.  He  then  gave  it  to  another  man  to  take  it  to  his  (McMakin's) 
house,  about  a  quarter  of  a  mile  distant.  Upon  the  cart  arriving  at  the  house,  the 
prisoner  Smith,  who  was  at  work  in  the  cellar,  having  directed  a  companion  to  blow 
out  the  light,  came  up  and  assisted  in  removing  the  articles  from  the  cart.  For 
Smith  it  was  argued,  that  the  asportavit  was  *complete  before  he  interfered,  [*820] 
and  R.  v.  Dyer,  ante,  was  cited,  and  Lawrence,  J.,  after  conferring  with  Le  Blanc, 
J.,  was  of  this  opinion,  and  directed  an  acquittal.  R.  v.  McMakin,  Russ.  &  Ry. 
333  (?t).  Upon  the  authority  of  R.  v.  King,  the  follo\ying  decision  proceeded.  The 
prisoner  was  indicted  for  stealing  two  horses.  It  appeared  that  he  and  one  Whinroe 
went  to  steal  the  horses.  Whinroe  left  the  prisoner  when  they  got  within  half  a 
mile  of  the  place  where  the  horses  were,  stole  the  horses,  and  brought  them  to  the 
place  where  the  prisoner  was  waiting  for  him,  and  he  and  the  prisoner  rode  away  with 
them.  Mr.  Justice  Bayley  at  first  thought  that  the  prisoner's  joining  in  riding  away 
with  the  horses  might  be  considered  a  new  larceny;  but  on  adverting  to  R.  v.  King, 
he  thought  this  opinion  wrong,  and  on  a  case  reserved,  the  judges  were  of  opinion 
that  the  prisoner  was  an  accessory  only,  and  not  a  principal,  because  he  was  not 
present  at  the  original  taking.  R.  v.  Kelly,  Russ.  &  Ry.  421. 

The  circumstances  in  the  next  case  were  held  not  to  constitute  a  receiving.  The 
prisoner  was  indicted  for  receiving  goods  stolen  in  a  dwelling-house  by  one  Deben- 
ham.  Debenham,  who  lodged  in  the  house,  broke  open  a  box  there  and  stole  the 
property.  The  prisoner  was  seen  walking  backwards  and  forwards  before  the  house, 
and  occasionally  looking  up ;  and  he  and  Debenham  were  seen  together  at  some  dis- 
tance, when  he  was  apprehended,  and  part  of  the  property  found  on  him.  The  jury 
found  that  Debenham  threw  the  things  out  of  the  window,  and  that  the  prisoner  was 
in  waiting  to  receive  them.  Mr.  Justice  Gaselee  thought,  that  under  this  finding  it 
was  doubtful,  whether  the  prisoner  was  guilty  of  receiving,  and  reserved  the  point 
for  the  opinion  of  the  judges,  who  held  that  the  prisoner  was  a  principal,  and  that 
the  conviction  of  him  as  receiver  was  wrong.(l)  R.  v.  Owen,  1  Moody,  C.  C.  96. 
And  in  R.  v.  Perkins,  2  Den.  C.  C.  R.  459,  the  Court  of  Criminal  Appeal  held  that 
a  principal  in  the  second  degree,  particeps  criminis,  could  not  at  the  same  time  be 
treated  as  a  receiver.  Maule,  J.,  said  :  "  The  judge  seems  to  have  intended  to 
have  asked  us  whether  in  a  case  where  a  prisoner  was,  in  a  popular  sense,  guilty  of 
receiving,  he  might  be  treated  as  a  receiver,  notwithstanding  the  fact  that  h«  was  a 
principal  in  the  theft;  and  it  is  clear  that  he  cannot." 

The  two  prisoners  were  indicted  for  larceny.  It  appeared  that  the  prisoner  A, 
(being  in  the  service  of  the  prosecutor),  was  sent  by  him  to  deliver  some  fat  to  C. 

(1)  If  a  stranger  pursuant  to  an  arrangement  with  one  whom  he  knows  has  stolen  goods  invite  o.n' 
interview  with  the  owner  and  afterwards  receive  the  goods  under  the  mere  color  of  an  agency,  but 
really  to  make  a  profit  out  of  the  larceny,  he  is  within  the  statute  against  receiving  stolen  goods. 
The  People  T.  Wiley,  3  Hill,  194. 


820  RECEIVING    STOLEN    GOODS. 

He  did  not  deliver  all  the  fat  to  C.,  having  previously  given  part  of  it  to  the  prisoner 
B.  It  being  objected  that  B.  ought  to  have  been  charged  as  receiver,  Gurney,  B., 
said  it  was  a  question  for  the  jury  whether  B.  was  present  at  the  time  of  the  separa- 
tion. It  was  in  the  master's  possession  till  the  time  of  the  separation.  R.  v.  But- 
teris,  6  C.  &  P.  147 :  25  E.  C.  L.  R. 

W.  stole  a  watch  from  A.,  and  while  W.  and  L.  were  in  custody  together,  W. 
told  L.  that  he  had  "planted"  the  watch  under  a  flag  in  the  soot  cellar  of  L.'s 
house.  After  this  L.  was  discharged  from  custody,  and  went  to  the  flag  and  took  up 
the  watch,  and  sent  his  wife  to  pawn  it.  It  was  held  by  Pollock,  C.  B.,  that  if  L. 
took  the  watch  in  consequence  of  W.'s  information,  W.  telling  L.  in  order  that  he 
might  use  the  information  by  taking  the  watch,  L.  was  indictable  for  this  as  a  re- 
ceiver of  stolen  goods,  but  that,  if  this  was  an  act  done  by  L.  in  opposition  to  W., 
or  against  his  will,  it  might  be  a  question  whether  it  would  be  a  receiving.  R.  v. 
Wade,  1  C.  &  K.  739 :  47  E.  C.  L.  R. 

[*821]  *Proof  of  receiving — joint  receipt."]  Where  two  persons  are  indicted  as 
joint  receivers,  it  is  not  sufficient  to  show  that  one  of  them  received  the  property  in 
the  absence  of  the  other,  and  afterwards  delivered  it  to  him.  This  point  having  been 
reserved  for  the  opinion  of  the  judges,  they  unanimously  held  that  upon  a  joint 
charge  it  was  necessary  to  prove  a  joint  receipt;  and  that  as  one  of  the  persons  was 
absent  when  the  other  received  the  property,  it  was  a  separate  receipt  by  the  latter. 
R.  V.  Messingham,  1  Moo.  C.  C.  257.  So  where  D.  and  G.  were  charged  with  jointly 
receiving  stolen  goods,  and  the  evidence  was  that  D.  first  received  the  goods  on  the 
road  between  B.  and  S.,  and  that  subsequently  G.  received  a  portion  of  them  at  S., 
Jervis,  C.  J.,  delivering  the  judgment  of  the  Court  of  Criminal  Appeal,  said,  "We 
are  of  opinion  that  the  first  receiver,  D.,  was  properly  convicted;  and  as  R.  v.  Mes- 
singham shows  that  several  persons  cannot  be  convicted  of  distinct  felonies  which  are 
charged  in  an  indictment  as  a  joint  felony,  the  evidence  ought  to  have  been  confined 
to  the  case  of  the  first  receiver,  and  a  verdict  of  acquittal  taken  in  favor  of  G."  R. 
V.  Gray,  2  Den.  C.  C.  R.  86.  But  now,  by  the  24  &  25  Vict.  c.  96,  s.  94,  supra,  p. 
875,  this  difficulty  is  removed. 

A  doubt  has  been  raised  upon  the  corresponding  enactment  of  the  14  &  15  Vict.  c. 
100,  s.  14,  but  not  decided,  whether  this  statute  applies-to  a  case  where  A  and  B. 
are  indicted  for  a  joint  receipt,  and  it  turns  out  that  A.  received  the  goods,  and  then 
handed  them  over  to  B.    R.  v.  Dring,  infra,  p.  824. 

A.  and  B.  were  charged  with  stealing  molasses,  and  C.  and  D.  with  receiving 
them,  knowing  them  to  have  been  stolen.  It  appeared  that  A.  and  B.  brought  the 
goods  to  C.'s  warehouse,  and  left  them  with  D.,  his  servant,  who,  after  some  hesita- 
tion, accepted  them.  C.  was  absent  at  the  time,  but  it  was  clear  on  the  facts  that 
shortly  after  he  camehome  he  was  aware  of  the  molasses  having  been  left,  and  there 
was  strong  ground  for  suspecting  that  he  then  knew  they  had  been  stolen.  It  was 
also  clear  that  D.,  soon  after  the  goods  were  left  with  hin),  was  aware  they  had  been 
unlawfully  procured,  as  he  was  found  disguising  the  barrels  in  which  they  were  con- 
tained. Maule,  J.,  told  the  jury  that  if  they  were  satisfied  that  C.  had  directed  the 
goods  to  be  taken  into  the  warehouse,  knowing  them  to  have  been  stolen,  and  that  D., 
in  pursuance  of  that  direction,  had  received  them  into  the  warehouse  (he  also  know- 
ing them  to  have  been  stolen),  they  might  properly  convict  the  prisoners  of  a  joint 
receiving.     The  prisoners  were  convicted.  R.  v.  Parr,  2  Moo.  &  R.  356. 

Husband  and  wife  were  indicted  jointly  as  receivers.  The  goods  were  found  in 
their  house.     Graham,  B.,  told  the  jury  that,  generally  speaking,  the  law  does  not 
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the  coercion  of  her  husband,  and  particularly  where  his  house  is  made  the  receptacle 
of  stolen  goods;  but  if  the  wife  appears  to  have  taken  an  active  and  independent  part, 
and  to  have  endeavored  to  conceal  the  stolen  goods  more  effeqtually  than  her  husband 
could  have  done,  and  by  her  own  acts,  she  would  be  responsible  as  for  her  own  un- 
controlled offence.  The  learned  judge  resolved,  that  as  the  charge  against  the  hus- 
band and  wife  was  joint,  and  it  had  not  been  left  to  the  jury  to  say  whether  she  re- 
ceived the  goods  in  the  absence  of  her  husband,  the  conviction  of  the  wife  could  not 
be  supported,  though  she  had  been  more  active  than  her  husband.  R.  v.  Archer,  1 
Moo.  C.  0.  143.  The  prisoner,  a  married  woman,  was  indicted  for  receiving  stolen 
*good8.  The  evidence  showed  that  the  property  had  been  stolen  by  the  bus-  [*822] 
band  from  his  employer,  where  he  worked,  and  afterwards  taken  home  and  given  to 
his  wife.  The  Court  of  Criminal  Appeal  held,  that  under  these  circumstances,  she 
could  not  be  convicted  of  the  offence.  R.  v.  Brookes,  1  Dears.  C.  C.  R.  184 ;  S.  C. 
22  L.  J.  M.  C.  121. 

The  two  priseners,  husband  and  wife,  were  jointly  indicted  for  receiving  goods, 
knowing  them  to  have  been  stolen.  The  jury  found  both  the  prisoners  guilty,  and 
that  the  wife  received  the  goods  without  the  control  or  knowledge  of,  and  apart  from 
her  husband,  and  that  he  afterwards  adopted  his  wife's  receipt.  The  Court  of  Crimi- 
nal Appeal  thought  that  upon  this  finding  the  husband  could  not  be  convicted,  as  it 
did  not  show  that  he  had  taken  any  active  part  in  the  matter,  or  do  anything  more 
than  barely  consent  to  what  his  wife  had  done.  R.  v.  Bring,  Dear.  &  B.  C.  C.  329. 

Where  a  husband  and  wife  are  indicted  for  jointly  receiving,  it  is  proper  that  the 
jury  should  be  asked,  whether  the  wife  received  the  goods  either  from  or  in  the  pres- 
ence of  her  husband.  And  where  the  counsel  for  the  defence  suggested  that  these 
questions  should  be  put,  and  they  were  not  put,  the  court,  under  the  circumstances, 
quashed  the  conviction  as  against  the  wife.  It  appeared  in  that  case  that  the  goods 
were  received  in  the  husband's  house ;  it  was  probable,  therefore,  that  the  husband 
was  present,  from  which  it  would  be  presumed  that  the  wife  was  acting  under  his 
control.  It  does  not  seem  necessary  that  these  questions  should  be  put  in  every  case 
in  which  the  husband  and  wife  are  both  indicted  for  receiving,  but  only  where  the 
circumstances  of  the  case  do  not  negative  the  presence  of  the  husband.  R.  v.  Ward- 
roper,  Bell,  C.  C.  249;  S.  C.  29  L.  J.  M.  C.  116. 

An  indictment  in  one  count  charged  A.  and  B.  with  a  burglary,  and  with  stealing, 
and  C.  with  stealing  part  of  the  stolen  property,  and  D.  with  receiving  other  part  of 
the  stolen  property;  another  count  charged  C.  and  D.  with  the  substantive  felony  of 
jointly  receiving  the  whole  of  the  stolen  property;  and  there  were  two  other  counts 
charging  C.  and  D.  separately  with  the  substantive  felony  of  each  receiving  part  of 
the  stolen  property.  It  was  proved  that  A.  and  B.  had  committed  the  burglary  and 
stolen  the  property,  but  the  evidence  as  to  the  receiving  showed  that  C.  and  D.  had 
received  the  stolen  property  on  different  occasions,  and  quite  unconnectedly  with 
each  other.  It  was  objected,  that  the  count  charging  a  joint  receiving  was  not 
proved  (see  R.  v.  Messingham,  supra),  and  that  as  distinct  felonies  had  been  com- 
mitted by  C.  and  D.,  they  ought  to  have  been  tried  separately.  Per  Littledale,  J., 
"There  is  certainly  some  inconsistency  in  this  indictment;  but  the  practice  in  cases 
of  receivers  is  to  plead  in  this  manner.''  The  prisoners  were  all  convicted.  R.  v. 
Hartall,  7  C.  &  P.  475 :  32  E.  C.  L.  R. 

Where  two  receivers  are  charged  in  the  same  indictment  with  separate  and  distinct 
acts  of  receiving,  it  is  too  late  after  verdict  to  object  that  they  should  have  been  in- 
dicted separately.   R.  v.  Hayes,  2  Moo.  &  Rob.  156. 

An  indictment  in  the  first  count  charged  W.  and  R.  C.  with  killing  a  sheep,  "with 
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intent  to  steal  one  of  the  hind  legs  of  the  said  sheep,"  and  in  another  count  charged 
J.  C.  with  receiving  nine  pounds'  weight  of  mutton  "  of  a  certain  evil-disposed  per- 
son," he  then  knowing  that  the  mutton  had  been  stolen.  Coleridge,  J.,  said,  "This 
[*823]  count  is  for  receiving  stolen  goods,  and  it  is  joined  not  *with  another  count 
against  other  persons  for  stealing  anything,  but  with  a  count  for  killing,  with  intent 
to  steal,  which  appears  to  me  to  be  an  offence  quite  distinct  in  its  nature  from  that 
imputed  to  the  prisoner  (J.  C).  I  shall  not  stop  the  case,  but  I  will  take  care  that 
the  prisoner  has  any  advantage  which  can  arise  from  the  objection,  if,  upon  consider- 
ation, I  should  think  it  well  founded."  The  prisoners  were  all  convicted.  R.  v. 
Wheeler,  7  C.  &  P.  170 :  32  E.  C.  L.  R. 

Proof  of  receiving  hy  an  agent.']  In  R.  v.  Woodward,  10  W.  R.  298,  the  stolen 
property  was  delivered  by  the  principal  felon  to  the  prisoner's  wife,  in  the  absence  of 
the  prisoner,  on  which  occasion  she  paid  sixpence  on  account  of  the  goods,  but  no 
price  was  fixed.  Afterwards  the  prisoner  and  the  principal  felon  m«t,  agreed  on  the 
price,  and  the  prisoner  paid  the  balance.  The  prisoner  was  convicted,  and  the  Court 
of  Criminal  Appeal  affirmed  the  conviction.  Wilde,  B.,  said,  "The  wife  received 
these  goods  as  agent  of  the  prisoner,  and  her  act  was  capable  of  ratification." 

Proof  of  guilty  knowledge  and  intention.]  Evidence  must  be  given  of  the  pris- 
oner's guilty  knowledge,  that  he  received  the  goods  in  question,  knowing  them  to 
have  been  stolen.  In  general,  this  evidence  is  to  be  collected  from  all  the  various  cir- 
cumstances of  the  case.  The  usual  evidence  is,  that  the  goods  were  bought  at  an 
under  value  by  the  receiver.  Proof  that  he  concealed  the  goods  is  presumptive  evi- 
dence to  the  same  effect.  So  evidence  may  be  given  that  the  prisoner  pledged  or 
otherwise  disposed  of  other  articles  of  stolen  property  besides  those  in  the  indictment, 
in  order  to  show  the  guilty  knowledge.  R.  v.  Dunn,  1  Moo.  C.  C.  150.  See  this 
question  discussed,  ante,  p.  92. 

The  intention  of  the  party  in  receiving  the  goods  is  not  material,  provided  he 
knew  them  to  be  stolen.  Where  it  was  objected  that  there  was  no  evidence  of  a  con- 
version by  the  receiver,  Gurney,  B.,  said,  if  the  receiver  takes,  without  any  profit  or 
advantage,  or  whether  it  be  for  the  purpose  of  profit  or  not,  or  merely  to  assist  the 
thief,  it  is  precisely  the  same.  R.  v.  Davis,  6  C.  &  P.  178.  If  a  receiver  of  stolen 
goods  receive  them  for  the  mere  purpose  of  concealment,  without  deriving  any  profit 
at  all,  he  is  just  as  much  a  receiver  as  if  he  had  purchased  them.  Per  Taunton,  J., 
R.  V.  Richardson,  6  C.  &  P.  335 :  25  E.  C.  L.  R.(l) 

Election.]  A  person  may  be  legally  charged  in  difierent  counts  of  the  same  in- 
dictment, both  as  the  principal  felon  and  as  the  receiver  of  the  same  goods.  R.  v. 
Galloway,  1  Moo.  C.  C.  234.  But  the  judges,  on  a  case  reserved,  were  equally 
divided  in  opinion  whether  the  prosecutor  should  in  such  case  be  put  to  his  election. 
They  all  agreed,  however,  that  directions  should  be  given  to  the  respective  clerks  of 
assize  not  to  put  both  charges  in  the  same  indictment.  Id.  Now,  however,  by  the 
24  &  25  Vict.  c.  96,  s.  92,  these  counts  may  be  joined  :  supra,  p.  190.  There  may 
be  as  many  counts  charging  a  felonious  receiving  as  there  are  counts  charging  steal- 
ing, and  the  prosecutor  cannot  be  put  to  his  election  on  what  count  or  counts  he  will 
proceed.  R.  v.  Beeton,  1  Den.  C.  C.  R.  414;  8.  C.  18  L.  J.  M.  C.  117. 


(1)  Where  a  person  suffered  a  trunk,  containing  stolen  goods,  to  be  put  on  board  a  vessel  in  wliioh 
he  liad  taken  liis  passage,  as  part  of  his  baggage,  it  was  held  that  this  was  such  a  receipt  of  the  goods, 
as  purchaser  or  bailee,  as  justified  a  conviction  for  receiving  stolen  goods.  State  v.  Soovel,  1  Const. 
Rep.  274. 
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Venue.]  One  half  of  a  note  issued  at  S.,  in  Wiltshire,  *was  stolen  in  its  transit 
through  the  post,  and  the  prisoner  was  proved  to  have  received  it  with  guilty  knowl- 
edge, but  it  was  not  proved  to  have  been  in  his  possession  in  Wiltshire.  He 
posted  it  in  Somersetshire  in  a  letter,  addressed  it  to  the  bank  at  S.,  requesting  pay- 
ment, which  letter  was  duly  delivered.  It  was  held  that,  upon  an  indictment  for  re- 
ceiving, where  the  venue  was  laid  in  Wiltshire,  the  prisoner  might  be  convicted,,  for 
the  possession  of  the  post-office  servants,  who  were  the  agents  of  the  prisoner  to  pre- 
sent the  note  at  the  bank  at  S.,  might  be  treated  as  the  possession  of  the  prisoner; 
and  that,  therefore,  the  prisoner  might  be  tried  in  Wiltshire  under  the  7  &  8  Geo. 
4,  c.  29,  s.  56.  R.  v.  Cryer,  26  L.  J.  M.  C.  192 ;  see  R.  v.  Garton,  su;pra,  tit.  Post- 
office.(l) 

The  prisoners  were  indicted  in  the  county  of  Dorset,  on  an  indictment  which 
charged  them  in  several  counts  with  stealing  and  receiving.  J.  M.,  one  of  the  pris- 
oners, was  convicted  on  a  count  which  charged  him  with  felonious  receiving,  "at  M., 
in  the  county  of  Somerset."  It  was  held,  that  upon  this  indictment  he  could  not  be 
convicted,  though  by  other  counts  it  appeared  that  the  goods  were  stolen  in  the  county 
of  Dorset.  R.  v.  Martin,  I  Den.  C.  C.  298 ;  S.  C.  18  L.  J.  M.  C.  137. 

See  also  supra,  p.  815. 


♦RESCUE.  [*825] 

Nature  of  the  offence g25 

Proof  of  the  custody  of  the  party  rescued 825 

of  the  rescue ....  826 

Punishment, .         .                  .  §26 

Aiding  a  prisoner  to  escape, .         .  826 

offence  under  various  statutes, 826 


Nature  of  the  offence.]  The  offence  of  rescue  nearly  resembles  that  of  prison 
breach,  which  has  already  been  treated  of,  ante. 

Where  the  party  rescued  is  imprisoned  on  a  charge  of  felony,  the  rescuing  is 
felony  also.  1  Hale,  P.  C.  606.  Where  the  offence  of  the  former  is  a  misdemeanor, 
that  of  the  latter  will  be  a  misdemeanor  also.  Hawk.  P.  C.  b.  2,  e.  21,  s.  6. 

If  the  party  rescued  was  imprisoned  for  felony,  and  was  rescued  before  indictment, 
the  indictment  for  the  rescue  must  surmise  a  felony  done,  as  well  as  an  imprison- 
ment for  felony,  or  on  suspicion  of  felony,  but  if  the  party  was  indicted  and  taken 
upon  a  capias,  and  then  rescued,  there  needs  only  a  recital  that  he  was  indicted 
prout,  &c.,  and  taken  and  rescued.   1  Hale,  P.  C.  607. 

Though  the  party  rescued  may  be  indicted  before  the  principal  be  convicted  and 
attainted,  yet  he  shall  not  be  arraigned  or  tried  before  the  principal  is  attainted.  Id. 
In  such  case,  however,  he  may,  as  it  seems,  be  indicted  and  tried  for  a  misdemeanor, 
though  not  for  a  felony.  1  Hale,  P.  C.  399. 

Proof  of  the  custody  of  the  party  rescued.]  To  make  the  oflFence  of  rescuing  a 
party  felony,  it  must  appear  that  he  was  in  custody  for  felony,  or  suspicion  of  felony, 
but  it  is  immaterial  whether  he  was  in  the  custody  of  a  private  person,  or  of  an  offi- 

(1)  An  indictment  for  receiving  stolen  goods  lies  against  one  who  receives  goods  in  one  State, 
though  stolen  in  another.  Commonwealth  v.  Andrews,  2  Mass.  1^. 
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cer,  or  under  a  warrant  of  a  justice  of  the  peace,  for  where  the  arrest  of  a  felon  ia 
lawful,  the  rescue  of  him  is  felony.  But  it  seems  necessary  that  the  party  rescuing 
should  have  knowledge  that  the  other  is  under  arrest  for  felony,  if  he  be  in  the  cus- 
tody of  a  private  person,  though  if  he  be  in  the  custody  of  a  constable  or  sheriif,  or 
in  prison,  he  is  bound  to  take  notice  of  it.  1  Hale,  P.  C.  606.  If  the  imprisonment 
be  so  far  irregular  that  the  party  imprisoned  would  not  hk  guilty  of  prison-breach  by 
making  his  escape,  a  person  rescuing  him  will  not  subject  himself  to  the  punishment 
of  rescue.  Hawk.  P.  C.  b.  2,  c.  21,  ss.  1,  2;  1  Russ.  by  Grea.  43.5. 

In  R.  V.  Almey,  3  Jur.  N.  S.  750,  Erie,  J.,  is  said  to  have  held  that  the  forcible 
rescue  of  a  person  in  illegal  custody  is  an  indictable  offence. 

A  warrant  of  a  justice  to  apprehend  a  party,  founded  on  a  certificate  of  the  clerk 
of  the  peace,  that  an  indictment  for  a  mi.sdemeanor  had  been  found  against  such  a 
party,  is  good ;  and  therefore  if  upon  such  warrant  the  party  be  arrested,  and  after- 
[*826]  wards  rescued,  those  *who  are  guilty  of  the  rescue  may  be  convicted  of  a 
misdemeanor.  R.  v.  Stoke,  5  C.  &  P.  146:  24  E.  C.  L.  R. 

Proof  of  the  rescue.]  The  word  rescue,  or  some  word  equivalent  thereto,  must 
appear  in  the  indictment,  and  the  allegation  must  be  proved  by  showing  that  the 
act  was  done  forcibly,  and  against  the  will  of  the  officer  who  had  the  party  rescued  in 
custody.  R.  V.  Burridge,  3  P.  Wms.  483.  In  order  to  render  the  offence  of  rescue 
complete,  the  prisoner  must  actually  get  out  of  the  prison.  Hawk.  P.  C.  b.  2,  c.  18, 
s.  12. 

Punishment.']  The  offence  of  rescuing  a  person  in  custody  for  felony  was  formerly 
punishable  as  a  felony  within  clergy  at  common  law.  R.  v.  Stanley,  Russ.  &  Ry.  432. 
But  now  by  the  1  &  2  Geo.  4,  c.  88  (E  &  I.),  s.  1,  "If  any  person  shall  rescue,  or 
aid  and  assist  in  rescuing,  from  the  lawful  custody  of  any  constable,  officer,  head- 
borough,  or  other  person  whomsoever,  any  person  charged  with,  or  suspected  of,  or 
committed  for  any  felony,  or  on  suspicion  thereof,  then  if  the  person  or  persons  so 
offending  shall  be  convicted  of  felony,  and  entitled  to  the  benefit  of  clergy,  and  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  one  year,  it  shall  be  lawful  for 
the  court  by  or  before  whom  any  such  person  or  persons  shall  be  convicted,  to  order 
and  direct,  in  case  it  shall  think  .fit,  that  such  person  or  persons,  instead  of  being  so 
fined  and  imprisoned  as  aforesaid,  shall  be  transported  beyond  the  seas  for  seven 
years,  or  be  imprisoned  only,  or  be  imprisoned  and  kept  to  hard  labor  in  the  common 
gaol,  house  of  correction,  or  penitentiary  house,  for  any  term  not  less  than  one  and 
not  exceeding  three  years." 

Aiding  a  prisoner  to  escape.]  Under  the  head  of  rescue  may  be  classed  the 
analogous  offence  of  aiding  a  prisoner  to  escape.  This,  as  an  obstruction  of  the  course 
of  justice,  was  an  offence  at  common  law,  being  a  felony  where  the  prisoner  was  in 
custody  on  a  charge  of  felony,  and  a  misdemeanor  in  other  cases,  whether  the  charge 
were  criminal  or  not.  See  R.  v.  Burridge,  3  P.  Wms.  439 ;  R.  v.  Allan,  Carr.  & 
M.  295:  41  E.  0.  L.  R. 

Aiding  a  prisoner  to  escape — offence  under  various  statutes.]  The  offence  of  as- 
sisting a  prisoner  to  escape  has,  by  various  statutes,  been  subjected  to  different  de- 
grees of  punishment. 

By  the  22  Geo.  2,  c.  27,  s.  9,  if  any  person  or  persons  whatsoever  shall  by  force 
set  at  liberty,  or  rescue,  or  attempt  to  rescue,  or  set  at  liberty,  any  person  out  of 
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prison  who  shall  be  committed  for,  or  found  guilty  of  murder,  or  rescue,  or  attempt 
to  rescue,  any  person  convicted  of  murder,  going  to  execution,  or  during  execution, 
every  person  so  offending  shall  be  deemed,  taken,  and  adjudged  to  be  guilty  of  felony 
[and  shall  suffer  death  without  benefit  of  clergy]. 

Now  by  the  7  Wm.  4  &  1  Vict.  c.  91,  the  punishment  of  death  is  abolished,  and 
parties  guilty  of  the  offences  mentioned  in  the  above  section,  are  liable  to  be  trans- 
ported for  life,  or  for  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years. 

By  4  Geo.  4,  c.  64,  s.  43  (E.),  the  conveying  any  disguise  or  instruments  into  any 
prison  with  intent  to  aid  or  assist  a  prisoner  to  escape  is  made  a  felony,  punishable 
by  transportation  for  fourteen  *years,  and  the  assisting  any  prisoner  in  at-  [*827] 
tempting  to  make  his  escape  from  any  prison,  is  subject  to  the  same  punishment. 
Similar  provisions  are  contained  in  the  16  Geo.  2,  c.  31  (E.),  with  respect  to  the 
king's  bench  and  fleet  prisons,  and  the  other  prisons  not  comprised  in  the  4  Geo.  4, 
c.  64. 

Upon  the  16  Geo.  2,  c.  31,  it  has  been  held  that  the  act  is  confined  to  cases  of 
prisoners  committed  for  felony,  expressed  in  the  warrant  of  commitment  or  detainer, 
and  therefore  a  commitment  on  suspicion  only  is  not  within  the  act.  R.  v.  Walker, 
1  Leaoh,  97  ;  R.  v.  Greeniff,  1  Leach,  363.  It  was  likewise  held  on  the  construc- 
tion of  this  statute,  that  it  does  not  extend  to  a  case  where  the  escape  has  been  ac- 
tually effected,  but  only  to  the  attempt.  R.  v.  Tilley,  2  Leach,  662.  The  delivering 
the  instrument  is  an  offence  within  the  act,  though  the  prisoner  has  been  pardoned 
of  the  offence  of  which  he  was  convicted,  on  condition  of  transportation  ;  and  a  party 
may  be  convicted,  though  there  is  no  evidence  that  he  knew  of  the  specific  offence 
of  which  the  prisoner  he  assisted  had  been  convicted.  R.  v.  Shaw,  Russ.  &  Ry.  526. 

Where  the  record  of  the  conviction  of  the  person  aided  is  set  forth,  and  is  pro- 
duced by  the  proper  officer,  no  evidence  is  admissible  to  contradict  that  record.  R.  v. 
Shaw,  Russ.  &  Ry.  526. 

By  the  52  Geo.  3,  c.  156  (U.  K.),  aiding  and  assisting  prisoners  of  war  to  escape 
is  felony,  punishable  with  transportation  for  life,  or  fourteen,  or  seven  years.  See  R. 
V.  Martin,  R.  &  R.  196. 

As  to  aiding  and  assisting  persons  convicted  by  a  military  or  naval  court-martial  to 
escape,  see  the  6  Geo.  4,  c.  5,  s.  13  ;  6  Geo.  4,  c.  6,  s,  14. 

As  to  rescuing  returned  transports,  see  post,  title  Transportation,  returning  from. 
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Proof  of  riot 829 

refusing  to  aid  a  constable  to  quell  a  riot .         .  8.S1 

upon  prosecutions  under  the  riot  act,      ........  831 

riotously  injuring  or  demolishing  buildings, 8.32 

a  rout ^'^^ 

an  unlawful  assembly,     .        .                 834 


Offences  under  the  riot  act.']  By  the  1  Geo.  1,  stat.  2,  c.  5,  s.  1  (commonly  called 
the  riot  act),  it  is  enacted,  that  if  any  persons,  to  the  number  of  twelve  or  more,  being 
unlawfully,  riotously,  and  tumultuously  assembled  together,  to  the  disturbance  of  the 
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public  peace,  and  being  required  or  commanded  by  one  or  more  justice  or  justices  of 
the  peace,  or  by  the  sheriff  of  the  county,  or  by  his  undersheriff,  or  by  the  mayor, 
bailiff,  or  bailiffs,  or  other  head  oflBcer  or  justice  of  the  peace  of  any  city  or  town  cor- 
porate where  such  assembly  shall  be,  by  proclamation  to  be  made  in  the  king's  name 
in  the  form  thereinafter  directed,  to  disperse  themselves,  and  peaceably  to  depart  to 
their  habitations  or  to  their  lawful  business,  and  shall,  to  the  number  of  twelve  or 
more  (notwithstanding  such  proclamation  made),  unlawfully,  riotously  and  tumultu- 
ously  remain  or  continue  together  by  the  space  of  one  hour  after  such  command  or 
request  made  by  proclamation,  that  then  such  remaining  or  continuing  together,  to 
the  number  of  twelve  or  more,  after  such  command  or  request  made  by  proclamation, 
shall  be  adjudged  felony  without  benefit  of  clergy,  and  the  offenders  therein  shall  be 
adjudged  felons  [and  shall  suffer  death,  as  in  the  case  of  felony,  without  benefit  of 
clergy]. 

By  s.  5,  opposing  and  hindering  the  making  of  the  proclamation  shall  be  adjudged 
felony,  without  benefit  of  clergy,  and  persons  assembled  to  the  number  of  twelve,  to 
whom  proclamation  should  have  been  made,  if  the  same  had  not  been  hindered,  not 
dispersing  within  an  hour  after  such  hindrance,  having  knowledge  thereof,  shall  be 
adjudged  felons  [and  suffer  death]. 

Now  by  the  7  Wm.  4  &  1  Vict.  o.  91,  s.  1,  after  reciting  (inter  alia)  the  above 
statute,  it  is  enacted,  "  That  if  any  person  shall,  after  the  commencement  of  this  act, 
be  convicted  of  any  of  the  offences  hereinbefore  mentioned,  such  person  shall  not 
suffer  death,  or  have  sentence  of  death  awarded  against  him  or  her  for  the  same,  but 
shall  be  liable  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the 
term  of  the  natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

[*829]  By  s.  2,  in  cases  of  imprisonment,  the  court  may  award  hard  *labor,  and  also 
solitary  confinement  not  exceeding  one  month  at  any  one  time,  and  three  months  in 
any  one  year. 

Riotously  injuring  or  demolishing  buildings.]  By  the  24  &  25  Vict.  c.  97,  s. 
11,  "  If  any  persons  riotously  and  tumultuously  assembled  together  to  the  disturbance 
of  the  public  peace  shall  unlawfully  and  with  force  demolish,  or  pull  down,  or  de- 
stroy, or  begin  to  demolish,  pull  down,  or  destroy,  any  church,  chapel,  meeting-house, 
or  other  place  of  divine  worship,  or  any  house,  stable,  coach-house,  outhouse,  ware- 
house, office,  shop,  mill,  malthouse,  hop-oast,  barn,  granary,  shed,  hovel,  or  fold,  or 
any  building  or  erection  used  in  farming  land,  or  in  carrying  on  any  trade  or  manu- 
facture, or  any  branch  thereof,  or  any  building  other  than  such  as  are  in  this  section 
before  mentioned,  belonging  to  the  queen,  or  to  any  county,  riding,  division,  city, 
borough,  poor  law  union,  parish,  or  place,  or  belonging  to  any  university,  or  college 
or  hall  of  any  university,  or  to  any  inn  of  court,  or  devoted  or  dedicated  to  public 
use  or  ornament,  or  erected  or  maintained  by  public  subscription  or  contribution,  or 
any  machinery,  whether  fixed  or  movable,  prepared  for  or  employed  in  any  manu- 
facture, or  in  any  branch  thereof,  or  any  steam  engine  or  other  engine  for  sinking, 
working,  ventilating,  or  draining  any  mine,  or  any  staith,  building,  or  erection  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  wagonway,  or  trunk  for 
conveying  minerals  from  any  mine,  every  such  offender  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,— or  to  be  imprisoned 
for  any  terra  not  exceeding  two  years,  with  or  without  hard  labor  and  with  or  without 
solitary  confinement." 
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By  s.  12,  "  If  any  persons  riotously  and  tumultuously  assembled  together  to  the 
disturbance  of  the  public  peace  shall  unlawfully  and  with  force  injure  or  damage  any 
such  church,  chapel,  meeting-house,  place  of  divine  worship,  house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop-oast,  barn,  granary, 
shed,  hovel,  fold,  building,  erection,  machinery,  engine,  staith,  bridge,  wagonway, 
or  trunk,  as  is  in  the  last  preceding  section  mentioned,  every  such  offender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  three  years. — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor." 

Persons  indicted  for  felovy  maij  be  convicted  of  misdemeanor.^  By  the  same 
section,  it  is  provided,  "  That  if  upon  the  trial  of  any  person  for  any  felony  in  the 
last  preceding  section  mentioned  the  jury  shall  not  be  satisfied  that  such  person  is 
guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any  offence  in  this  section 
mentioned,  then  the  jury  may  find  him  guilty  thereof,  and  he  may  be  punished 
accordingly." 

Proof  of  riot.'\  A  riot  is  defined  by  Hawkins  to  be  a  tumultuous  disturbance  of 
the  peace,  by  three  persons  or  more,  assembling  together  of  their  own  authority,  with 
an  intent  mutually  to  assist  one  another,  against  any  one  who  shall  oppose  them,  in 
the  execution  of  some  enterprise  of  a  private  nature,  and  afterwards  actually  execut- 
ing the  same,  in  a  violent  and  turbulent  manner,  to  the  *terror  of  the  peo-  [*830] 
pie,  whether  the  act  intended  were  of  itself  lawful  or  unlawful.  Hawk.  P.  C.  b.  1,  c. 
65,  s.  1.     See  E.  v.  Langford,  p.  821.(1) 

An  unlawful  assembling  must  be  proved,  and  therefore,  if  a  number  of  persons 
meet  together  at  a  fair,  and  suddenly  quarrel,  it  is  an  affray,  and  not  a  riot:  ante,  p. 
253  ;  but  if,  being  so  assembled,  on  a  dispute  occurring,  they  form  into  parties,  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  it  will  be  a  riot;  and,  in  this 
manner,  any  lawful  assembly  may  be  converted  into  a  riot :  so  a  person,  joining  riot- 
ers is  equally  guilty  as  if  he  had  joined  them  while  assembling.  Hawk.  P.  C.  b.  1, 
c.  65,  s.  3. 

Evidence  must  be  given  of  some  circumstances  of  such  actual  force  or  violence,  or, 
at  least,  of  such  apparent  tendency  thereto,  as  are  calculated  to  strike  terror  into  the 
public ;  as  a  show  of  arms,  threatening  speeches,  or  turbulent  gestures.  Hawk.  P. 
C.  b.  1,  c.  65,  s.  5.  But  it  is  not  necessary  that  personal  violence  should  be  done 
or  offered.  Thus,  if  a  number  of  persons  come  to  a  theatre,  and  make  a  great  noise 
and  disturbance,  with  the  predetermined  purpose  of  preventing  the  performance,  it 
will  be  a  riot,  though  no  personal  violence  is  done  to  any  individual,  and  no  injury 
done  to  the  house.  Clifford  v.  Brandon,  2  Campb.  358.  But  the  unlawfulness  of 
the  object  of  an  assembly,  even  though  they  actually  carry  their  unlawful  object  into 
execution,  does  not  constitute  a  riot,  unless  accompanied  by  circumstances  of  force 

(1)   State  T.  Brook  et  al.,  1  Hill,  362. 

In  an  indictment  for  a  riot,  it  is  necessary  to  aver,  and  on  the  trial  to  prove,  a  previous  unlawful 
assembly  ;  and  hence,  if  the  assembly  were  lawful,  as  upon  summons  to  assist  an  officer  in  the  execu- 
tion of  lawful  process,  the  subsequent  illegal  conduct  of  the  persons  so  assembled,  will  not  make  them 
rioters.   State  v.  Statcap,  1  Wendell's  N.  C.  Law  Rep.  .SO.  '  . 

If  persons  innocently  and  lawfully  assembled,  afterwards  confederate  to  do  an  unlawful  act  of  vio- 
lence, suddenly  proposed  and  assented  to,  and  thereupon  do  an  act  of  violence  in  pursuance  of  such 
purpose,  although  their  whole  purpose  should  not  be  consummated,-  it  is  a  riot.  State  v.  Snow,  18 
Maine,  346.  , ,         ,    ,        j 

Pour  persons  acting  in  concert,  went  at  midnight  in  a  frolic  to  the  prosecutor's  stable  and  shaved 
his  horse's  tail,  and  in  so  doing  made  sufacient  noise  to  arouse  the  prosecutor  and  alarm  his  family — 
held,  that  they  were  indictable  for  a  riot.  The  State  v.  Alexander,  7  Richardson,  5. 
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or  violence ;  and  in  the  same  manner,  three  or  more  persons  assembling  together 
peaceably,  to  do  an  unlawful  act,  is  not  a  riot.  Hawk.  P.  C.  b.  1,  c.  65,  s.  5. 

In  some  cases  in  which  the  law  authorizes  force,  the  use  of  such  force  will  not  con- 
stitute a  riot,  as  where  a  sheriflF  or  constable,  or  perhaps  even  a  private  person,  as- 
sembles a  competent  number  of  persons,  in  order  with  force  to  suppress  rebels,  or 
enemies,  or  rioters.  Hawk.  P.  C.  b.  1,  c.  65,  s.  2.  So  a  private  individual  may  as- 
semble a  number  of  others  to  suppress  a  common  nuisance,  or  a  nuisance  to  his  own 
land.  Thus  where  a  weir  had  been  erected  across  a  common  navigable  river,  and  a 
number  of  persons  assembled,  with  spades  and  other  necessary  instruments,  for  re- 
moving it,  and  did  remove  it,  it  was  held  to  be  neither  a  forcible  entry  nor  a  riot. 
Dalt.  c.  137.  So  an  assembly  of  a  man's  friends  at  his  own  house,  for  the  defence 
of  his  person,  or  the  possession  of  his  house,  against  such  as  threaten  to  beat  him, 
or  to  make  an  unlawful  entry,  is  excusable.  5  Burn.  278. 

It  must  appear  that  the  injury  or  grievance  complained  of  relates  to  some  private 
quarrel  only,  a^  the  inclosing  of  lands  in  which  the  inhabitants  of  a  certain  town  claim 
a  right  of  common ;  for  where  the  intention  of  the  assembly  is  to  redress  public 
grievances,  as  to  pull  down  all  inclosures  in  general,  an  attempt  with  force  to  execute 
such  intention  will  amount  to  high  treason.  Hawk.  P.  C.  b.  1,  c.  65,  s.  6.  Where 
the  object  of  an  insurrection,  says  Mr.  East,  is  a  matter  of  a  private  or  local  nature, 
affecting,  or  supposed  to  affect,  only  the  parties  assembled,  or  confined  to  particular 
persons  or  districts,  it  will  not  amount  to  high  treason,  although  attended  with  the 
circumstances  of  military  parade  usually  alleged  in  indictments  on  this  branch  of 
treason.  As  if  the  rising  be  only  against  a  particular  market,  or  to  desti'oy  particu- 
lar inclosures  (see  R.  v.  Birt,  5  C.  &  P.  154 :  24  E.  C.  L.  R.),  to  remove  a  local 
£*831]  nuisance,  to  release  a  particular  prisoner  (unless  *itnprisoned  for  high  trea- 
son), or  even  to  oppose  the  execution  of  an  act  of  Parliament,  if  it  only  affect  the 
district  of  the  insurgents,  as  in  the  case  of  a  turnpike  act.  1  East,  P.  C.  75.  As  to 
prize  fights,  see  ante,  p.  253. 

The  act  for  the  purpo.se  of  executing  which  the  rioters  are  assembled  must  be 
proved,  otherwise  the  defendants  must  be  acquitted.  Where  persons  assemble 
together  for  the  purpose  of  doing  an  act,  and  the  assembly  is  such  as  hereinbefore 
described,  if  they  do  not  proceed  to  execute  their  purpose,  it  is  but  an  unlawful  as- 
sembly, not  a  riot ;  if,  after  so  assembling,  they  proceed  to  execute  the  act  for  which 
they  assembled,  but  do  not  execute  it,  it  is  termed  a  rout;  but  if  they  not  only  so  as- 
semble but  proceed  to  execute  their  design,  and  actually  execute  it,  it  is  then  a  riot. 
1  Hawk.  c.  65,  s.  1 ;  Dalt.  c.  136;  R.  v.  Birt,  5  C.  &  P.  154 :  24  E.  C.  L.  R. 

Pronf  of  ri'f using  1o  aid  constable  in  quelling  a  riot.']  To  support  an  indictment 
against  a  person  for  refusing  to  aid  and  assist  a  constable  in  the  execution  of  his  duty 
in  quelling  a  riot,  it  is  necessary  to  prove,  1st,  that  the  constable  saw  a  breach  of  the 
peace  committed;  2d,  that  there  was  a  reasonable  necessity  for  calling  on  the 
defendant  for  his  assistance;  and,  3d,  that  when  duly  called  upon  to  assist  the  con- 
stable, the  defendant  without  any  physical  infirmity  or  lawful  excu.se,  refused  to  do 
so.  R.  v.  Brown,  Car.  &  M.  314 :  41  E.  C.  L.  R. ;  per  Alderson,  B.  It  is  not  a 
valid  ground  of  defence  to  such  an  indictment  tbat  from  the  number  of  rioters  the 
single  aid  of  the  defendant  would  not  have  been  of  any  use.  Id. 

A  person  charged  to  aid  a  constable,  and  who  does  so,  is  protected  eundo,  morando, 
et  redeundo.  R.  v.  Phelps,  Car.  &  M.  180 ;  per  Coltman,  J. 

Proof  upon  prosecutions  under  the  riot  ad.]     The  second  section  of  the  riot  act 
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gives  the  form  of  the  proclamation,  concluding  with  the  words,  "  God  save  the  King." 
Where,  in  the  reading  of  the  proclamation,  these  words  were  omitted,  it  was  held 
that  the  persons  continuing  together  did  not  incur  the  penalties  of  the  statute.  R.  v. 
Child,  4  0.  &  P.  442 :  19  E.  C.  L.  R. 

Upon  an  indictment  under  the  riot  act,  it  was  not  proved  that  the  prisoner  was 
among  the  mob  during  the  whole  of  the  hour,  but  he  was  proved  to  have  been  there 
at  various  times  during  the  hour;  it  was  held  by  Patteson,  J.,  that  it  was  a  question 
for  the  jury  upon  all  the  circumstances,  whether  he  did  substantially  continue  making 
part  of  the  assembly  for  the  hour;  for,  although  he  might  have  occasion  to  separate 
himself  for  a  minute  or  two,  yet,  if  in  substance  he  was  there  during  the  hour,  he 
would  not  be  thereby  excused.  R.  v.  James,  1  Russ.  by  Grea.  277. 

The  second  or  subsequent  reading  of  the  act  does  not  do  away  with  the  effect  of 
the  first  reading,  and  the  hour  is  to  be  computed  from  the  time  of  the  first  reading. 
Per  Patteson,  J.,  R.  v.  Woolcock,  5  C.  &  P.  517  :  24  E.  C.  L.  R. 

If  there  be  such  an  assembly  that  there  would  have  been  a  riot  if  the  parties  had 
carried  their  purpose  into  effect,  the  case  is  within  the  act,  and  whether  there  was  a 
cessation  or  not,  is  a  question  for  the  jury.  Ibid. 

An  indictment  under  the  riot  act  for  remaining  assembled  one  hour  after  procla- 
mation made,  need  not  charge  the  original  riot  to  have  *been  terrorem  pop-  [*832] 
uli ;  it  is  sufficient  if  it  pursue  the  words  of  the  act.  Per  Patteson,  J.,  R.  v.  James, 
5  C.  &P.  153:  24  E.  C.  L.  R. 

Froof  of  riotously  demolishinc/  buildings.^  The  true  meaning  of  the  words  "  riot- 
ously assemble,"  as  under  the  24  &  25  Vict.  c.  97,  not  being  explained  by  the  act, 
the  common  law  definition  of  a  riot  must  be  resorted  to,  and  in  such  ca^e,  if  any  one 
of  her  majesty's  subjects  be  terrified,  this  is  sufficient  terror  and  alarm  to  substantiate 
that  part  of  the  charge  of  riot.  Per  Patteson,  J.,  R.  v.  Langford,  Carr.  &  M.  602  : 
41  E.  G.  L,  R. 

Although  the  prisoners  are  charged  only  with  a  heginning  to  demolish,  pull  down, 
&c.,  yet  in  order  to  secure  a  conviction  under  the  24  &  25  Viot.,  c.  97,  s.  11,  supra, 
p.  829,  it  must  appear  that  such  a  beginning  was  with  intent  to  demolisli  the  whole. 
The  beginning  to  pull  down,  said  Park,  J.,  in  a  case  where  the  prisoners  were  so 
charged,  means  not  simply  a  demolition  of  a  part,  but  of  a  part  with  intent  to  demol- 
ish the  whole.  If  the  prisoners  meant  to  stop  where  they  did  («.  e.,  breaking  win- 
dows and  doors),  and  do  no  more,  they  are  not  guilty ;  but  if  they  intended,  when 
they  broke  the  windows,  &c.,  to  go  farther,  and  destroy  the  house,  they  are  guilty  of 
a  capital  offence.  If  they  had  the  full  means  of  going  farther,  and  were  not  inter- 
rupted, but  left  off  of  their  own  accord,  it  is  evidence  that  they  meant  the  work  of 
demolition  to  stop  where  it  did.  It  was  proved  that  the  parties  began  by  breaking 
the  windows;  and  having  afterwards  entered  the  house,  set  fire  to  the  furniture; 
but  no  part  of  the  house  was  burnt.  Park,  J.,  said  to  the  jury,  "  If  you  think 
the  prisoners  originally  came  without  intent  to  demolish,  and  that  the  setting  fire 
to  the  premises  was  an  afterthought,  but  with  that  intent,  then  you  must  acquit, 
because  no  part  of  the  house  having  been  burnt,  there  was  no  beginning  to  destroy. 
If  they  came  originally  without  such  intent,  but  afterwards  set  fire  to  the  house,  the 
offence  is  arson.  If  you  have  doubts  whether  they  originally  came  with  an  intent  to 
demolish,  you  may  use  the  setting  fire  to  the  furniture  under  such  circumstances,  and 
in  such  manner  as  that  the  necessary  consequence,  if  not  for  timely  interference, 
would  have  .been  the  burning  of  the  house,  as  evidence  to  show  that  they  had  such 
intent,. although  they  began  to  demolish  in  another  manner."  R.  v.  Ashton,  1  Lewin, 
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C.  C.  296.  The  same  rule  was  laid  down,  in  the  two  following  cases  :  The  prisoners 
about  midnight  came  to  the  house  of  the  prosecutor,  and  having  "in  a  riotous  manner 
burst  open  the  door,  broke  some  of  the  furniture,  and  all  the  windows,  and  did  other 
damage,  after  which  they  went  away,  though  there  was  nothing  to  prevent  them 
committing  further  injury,  Littledale,  J.,  told  the  jury  that  this  was  not  a  "begin- 
ning to  demolish,"  unless  they  should  be  satisfied  that  the  ultimate  object  of  the 
rioters  was  to  demolish  the  house;  and  that  if  they  had  carried  their  intentions  into 
full  effect,  they  would  in  fact  have  demolished  it.  That  such  was  not  the  case  here, 
for  that  they  had  gone  away,  having  manifestly  completed  their  purpose,  and  done  all 
the  injury  they  meant  to  do.  R.  v.  Thomas,  4  C.  &  P.  237  :  19  E.  C.  L.  R. ;  and  see 
6  C.  &  P.  333  :  25  E.  C.  L.  R.  See  also  R.  v.  Adams,  Carr.  &  M.  301  :  41  E.  C.  L. 
R.,  where  Coleridge,  J.,  said  to  the  jury,  "  Before  you  can  find  the  prisoners  guilty, 
you  must  be  of  opinion  that  they  meant  to  leave  the  house  no  house  at  all  in  fact. 
If  they  intended  to  leave  it  still  a  house,  though  in  a  state  however  dilapidated,  they 
[*838]  are  not  guilty  under  this  highly  penal  statute."  ^Injuries  not  intended  for 
the  destruction  of  the  whole  house  are  now  provided  for  by  the  24  &  25  Vict.  o.  97, 
8.  12,  supra,  p.  829. 

If,  in  a  case  of  feloniously  demolishing  a  house  by  rioting,  it  appears  that  some  of 
the  prisoners  set  fire  to  tV  house  itself,  and  that  others  carried  furniture  out  of  the 
house,  and  burnt  it  in  a  fire  made  on  a  gravel-walk  on  the  outside  of  the  house,  it 
will  be  for  the  jury  to  say  whether  the  latter  were  not  encouraging  and  taking  part 
in  a  general  design  of  destroying  the  house  and  furniture,  and  if  so,  the  jury  ought 
to  convict  them.  Per  Tindal,  C.  J.,  R.  v.  Harris,  Carr.  &  M.  661 :  41  E.  C.  L.  R. 
If  a  house  be  demolished  by  rioters  by  means  of  fire,  one  of  the  rioters  who  is  present 
while  the  fire  is  burning  may  be  convicted  for  the  felonious  demolition  under  the 
statute,  although  he  is  not  proved  to  have  been  present  when  the  house  was  origi- 
nally set  on  fire.  R.  v.  Simpson,  Carr.  &  M.  669. 

When  an  election  mob  pursued  a  person  who  took  refuge  in  a  house,  upon  which 
they  attacked  the  house,  shouting,  "  Pull  it  down  !"  and  broke  the  door  and  win- 
dows, and  destroyed  much  of  the  furniture,  but  being  unable  to  find  the  person  they 
were  in  search  of,  went  away;  Tindal,  C.  J.,  ruled,  that  the  case  was  not  within  the 
statute,  the  object  of  the  rioters  not  being  to  destroy  the  house,  but  to  secure  the 
person  they  were  in  search  of  R.  v.  Price,  5  C.  &  P.  510  :  24  E.  C.  L.  R.  But  the 
case  may  fall  within  the  statute,  though  the  intent  to  demolish  may  be  accompanied 
with  another  intent,  which  may  have  influenced  the  conduct  of  the  rioters.  Thus, 
where  a  party  of  coal-whippers,  having  a  feeling  of  ill-will  towards  a  coal-lumper, 
who  paid  less  than  the  usual  wages,  collected  a  mob  and  went  to  the  house  where  he 
kept  his  pay-table,  exclaiming  that  they  would  murder  him,  and  began  to  throw 
stones,  &c.,  and  broke  the  windows  and  partitions,  and  part  of  a  wall,  and  after  his 
escape,  continued  to  throw  stones,  &o.,  till  stopped  by  the  police;  Gurney,  B.,  ruled 
that  the  parties  might  be  convicted  under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  of  beginning 
to  demolish,  though  their  principal  object  might  be  to  injure  the  lumper,  provided  it 
was  also  their  object  to  demolish  the  house,  on  account  of  its  having  been  used  by 
him.  R.  V.  Butt,  6  C  &  P.  329 :  25  E.  C.  L.  R. 

On  an  indictment  for  riotously,  &c.,  beginning  to  demolish  and  demolishing  a  dwel- 
ling-house, total  demolition  is  not  necessary,  though  the  parties  were  not  interrupted. 
If  the  house  be  destroyed  as  a  dwelling,  it  is  enough.  Four  men,  members  of  and 
connected  with  the  family  of  the  owner  of  the  cottage,  with  great  violence,  and  to  his 
terror,  drove  him  from  it,  and  pulled  it  down,  all  but  the  chimney :  it  was  held  suffi- 
cient to  satisfy  the  statute,  though  no  other  persons  were  within  reach  of  the  alarm, 
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they  having  no  lovd  fide  claim  of  right,  but  intending  to  injure  the  owner.  K.  v. 
Phillips,  2  Moo.  C.  G.  552.  If  rioters  destroy  a  house  by  fire,  this  is  a  felonious  dem- 
olition of  it  within  the  statute,  and  the  persona  guilty  of  such  an  offence  may  be 
convicted  on  an  indictment  founded  on  that  enactment,  and  need  not  be  indicted  for 
arson  under  s.  2  of  the  same  statute.  Per  Tindal,  C.  J.,  R.  v.  Harris,  Carr.  &  M. 
661 :  41  E.  C.  L.  R. 

Proof,  of  a  rout.']  A  rout  seems  to  be,  according  to  the  general  opinion,  a  disturb- 
ance of  the  peace,  by  persons  assembled  together,  with  an  intention  to  do  a  thing, 
which,  if  executed,  would  make  them  rioters,  and  actually  making  a  motion  towards 
the  execution  *thereof,  but  not  executing  it.  Hawk.  P.  C.  b.  1,  o.  65,  s.  1 ;  [*834] 
1  Russ.  by  Grea.  266.(1) 

Proof  of  an  'unlaiiful  assemhly.]  Any  meeting  whatsoever  of  great  numbers  of 
people,  with  such  circumstances  of  terror  as  cannot  but  endanger  the  public  peace, 
and  raise  fears  and  jealousies  amongst  the  king'?  subjects,  seems  properly  to  be  called 
an  unlawful  assembly,  as  where  great  numbers,  complaining  of  a  common  grievance, 
meet  together,  armed  in  a  warlike  manner,  in  order  to  consult  respecting  the  most 
proper  means  for  the  recovery  of  their  interests,  for  no  one  can  foresee  what  may  be 
the  event  of  such  an  assembly.  Hawk.  P.  C.  b.  1,  c.  65,  s.  9.  The  circumstances 
which  constitute  an  unlawful  assembly  were  much  discussed  in  the  case  of  Redford 
V.  Pirley,  3  Stark.  N.  P.  C.  76 :  3  E.  C.  L.  R.  In  that  case,  Holroyd,  J.,  said,  an 
unlawful  assembly  is  where  persons  meet  together  in  a  manner  and  under  circum- 
stances which  the  law  does  not  allow,  but  makes  it  criminal  in  those  persons  meeting 
together  in  such  a  manner,  knowingly  and  with  such  purposes  as  are  in  point  of  law 
criminal.  He  then  proceeded  to  state  what  may  constitute  an  unlawful  assembly, 
adopting  the  language  u.sed  by  Bayley,  J.,  in  R.  v.  Hunt,  at  York.  All  persons  as- 
sembled to  sow  sedition  and  bring  into  contempt  the  constitution,  are  an  unlawful  as- 
sembly. With  regard  to  meetings  for  drillings,  he  said,  if  the  object  of  the  drilling 
is  to  secure  the  attention  of  the  persons  drilled  to  disaffected  speeches,  and  give  con- 
fidence by  an  appearance  of  strength  to  those  willing  to  join  them,  that  would  be 
illegal ;  or  if  they  were  to  say,  we  will  have  what  we  want,  whether  it  be  agreeable 
to  law  or  not,  a  meeting  for  that  purpose,  however  it  may  be  masked,  if  it  is  really 
for  a  purpose  of  that  kind,  would  be  illegal.  If  the  meeting,  from  its  general  appear- 
ance, and  all  the  accompanying  circumstances,  is  calculated  to  excite  terror,  alarm, 
and  consternation,  it  is  generally  criminal  and  unlawful.  And  it  has  been  laid  down 
by  Alderson,  B.,  that  "anv  meeting  assembled  under  such  circumstances  as,  accord- 
ing to  the  opinion  of  rational  and  firm  men,  are  likely  to  produce  danger  to  the  tran- 
quillity and  peace  of  the  neighborhood,  is  an  unlawful  assembly;  and  in  viewing  this 
question,  the  jury  should  take  into  their  consideration  the  way  in  which  the  meet- 
ings were  held,  the  hour  at  which  they  met,  and  the  language  used  by  the  persons 
asisembled,  and  by  those  who  addressed  them ;  and  then  consider  whether  firm  and 
rational  men,  having  their  families  and  property  there,  would  have  reasonable  ground 
to  fear  a  breach  of  the  peace,  as  the  alarm  must  not  be  merely  such  as  would  frighten 
any  foolish  or  timid  person,  but  must  be  such  as  would  alarm  persons  of  reasonable 
firmness  and  courage."  R.  v.  Vincent,  9  C.  &  P.  91 :  38  E.  C.  L.  R.  All  persons 
who  join  an  assembly  of  this  kind,  disregarding  its  probable  effect  and  the  alarm  and 
consternation  which  are  likely  to  ensue,  and  all  who  give  countenance  and  support  to 
it,  are  criminal  parties.  Per  Littledale,  J.,  R.  v.  Neale,  C.  &  P.  431. 


(1)  The  State  v.  Sumner,  2  Spears,  699. 
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Robbery  and  stealing  from  the  person,  .  835 

Conviction  for  assault  with  intent  to  rob,  on  indictment  for  robbery,  ....  835 

Assault  with  intent  to  rob, 835 

Robbery  with  violence  or  by  more  than  one  person,     .....••  836 
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Eohhery  or  stealing  from  the  person.]  By  the  24  &  25  Vict.  o.  96,  s.  40,  "  Who- 
soever shall  rob  any  person,  or  shall  steal  any  chattel,  money,  or  valuable  security 
from  the  person  of  another,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be  impris- 
oned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement." 

Conviction  for  assault  until  intent  to  roh^  on  indictment  for  rohhery."]  By  s  41, 
"  If  upon  the  trial  of  any  person  upon  any  indictment  for  robbery  it  shall  appear  to 
the  jury  upon  the  evidence  that  the  defendant  did  not  commit  the  crime  of  robbery, 
but  that  he  did  commit  an  assault  with  intent  to  rob,  the  defendant  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  guilty  of  an  assault  with  intent  to  rob ;  and  there- 
upon such  defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  feloniously  assaulting  with  intent  to  rob;  and 
no  person  so  tried  as  is  herein  lastly  mentioned  shall  be  liable  to  be  afterwards 
prosecuted  for  an  assault  with  intent  to  commit  the  robbery  for  which  he  was  so 
tried." 

Assault  with  intent  to  roh.}  By  s.  42,  "  Whosoever  shall  assault  any  person  with 
intent  to  rob  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  (save  and 
except  in  the  cases  where  a  greater  punishment  is  provided  by  this  act)  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
[*836]  — or  *to  be  imprisoned  for  any  term  not  exceeding  two  ypars,  with  or  with- 
out hard  kibor,  and  with  or  without  solitary  confinement." 

Rohhery  with  violence  or  hy  m,ore  than  one  person.]  By  s.  43,  "  Whosoever  shall, 
being  armed  with  any  offensive  weapon  or  instrument,  rob,  or  assault  with  intent  to 
rob,  any  person,  or  shall,  together  with  one  or  more  other  person  or  persons,  rob,  or 
assault  with  intent  to  rob,  any  person,  or  shall  rob  any  person,  and  at  the  time  of  or 
immediately  before  or  immediately  after  such  robbery  shall  wound,  beat,  strike,  or  use 
any  other  personal  violence  to  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
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vitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

Rohhery  at  common  law.]  Robbery  from  the  person,  which  is  a  felony  at  common 
law,  is  thus  defined  :  a  felonious  taking  of  money  or  goods  of  any  value  from  the  per- 
son of  another,  or  in  his  presence  against  his  will,  by  violence  or  putting  him  in  fear. 
2  East,  P.  C.  707. 

Proof  of  the  goods,  <&c.,  taken.}  It  must  be  proved  that  some  property  was  taken, 
for  an  assault  with  intent  to  rob  is  an  offence  of  a  different  and  inferior  nature.  2 
East,  P.  C.  707.  But  the  value  of  the  property  is  immaterial,  a  penny,  as  well  as  a 
pound,  forcibly  extorted,  constitutes  a  robbery,  the  gist  of  the  offence  being  the  force 
and  terror.  3  Inst.  69 ;  1  Hale,  P.  C.  532  ;  2  East,  P.  C.  707 ;  1  Russ.  by  Grea. 
869 ;  R.  V.  Morris,  9  C.  &  P.  349  :  38  E.  C.  L.  R.  Thus  where  a  man  was  knocked 
down  and  his  pockets  rifled,  but  the  robbers  found  nothing,  except  a  slip  of  paper 
containing  a  memorandum,  an  indictment  for  robbing  him  of  the  paper  was  held  to 
be  maintainable.  R.  v.  Bingley,  coram  Gurney,  B.,  5  C.  &  P.  602  :  24  E.  C.  L.  R. 
In  the  following  case  it  was  held  that  there  was  no  property  in  the  prosecutor  so  as  to 
support  an  indictment  for  robbery.  The  prisoner  was  charged  with  robbing  the 
prosecutor  of  a  promissory  note.  It  appeared  that  the  prosecutor  had  been  decoyed 
by  the  prisoner  into  a  room  for  the  purpose  of  extorting  money  from  him.  Upon  a 
table  covered  with  black  silk  were  two  candlesticks  covered  also  with  black,  a  pair  of 
large  horse  pistols  ready  cocked,  a  tumbler-glass  filled  with  gunpowder,  a  saucer  with 
leaden  balls,  two  knives,  one  of  them  a  prodigiously  large  carving  knife,  their  handles 
wrapped  in  black  crape,  pens  and  inkstand,  several  sheets  of  paper,  and  two  ropes. 
The  prisoner,  Mrs.  Phipoe,  seized  the  carving  knife,  and  threatening  to  take  away 
the  prosecutor's  life,  the  latter  was  compelled  to  sign  a  promissory  note  for  2000/. 
upon  a  piece  of  stamped  paper  which  had  been  provided  by  the  prisoner.  It  was  ob- 
jected that  there  was  no  property  in  the  prosecutor,  and  the  point  being  reserved  for 
the  opinion  of  the  judges,  they  held  aecordihgly.  They  said  that  it  was  essential  to 
larceny  that  the  property  stolen  should  be  of  some  value ;  that  the  note  in  this  case 
did  not  on  the  face  of  it  import  either  a  general  or  special  property  in  the  prosecutor, 
and  that  it  was  so  far  from  being  of  any  the  least  value  to  him,  that  he  had  not  even 
the  property  of  the  paper  on  which  it  was  written ;  for  it  appeared  that  both  the 
paper  and  ink  were  the  pro^rty  of  Mrs.  Phipoe,  and  the  delivery  of  it  by  *her  [*837] 
to  him,  could  not  under  the  circumstances  of  the  case  be  considered  as  vesting  it  in 
him,  but  if  it  had,  as  it  was  a  property  of  which  he  was  never,  even  for  an  instant, 
in  the  peaceable  possession,  it  could  not  be  considered  as  property  taken  from  his 
person,  and  it  was  well  settled  that  to  constitute  the  crime  of  robbery,  the  property 
must  not  only  be  valuable,  but  it  must  also  be  taken  from  the  person  and  peaceable 
possession  of  the  owner.  R.  v.  Phipoe,  2  Leach,  673 ;  2  East,  P.  C.  599.  See  R.  v. 
Edwards,  6  C.  &  P.  515,  521 ;  25  E.  C.  L.  R.,  post,  title  Threats. 

A  servant,  who  had  received  money  from  his  master's  customers,  was  robbed  of  it 
in  his  way  home.  Upon  its  being  objected  that  the  money  could  not  be  laid  as  the 
property  of  the  master,  Alderson,  B.,  inclined  to  think  the  objection  valid,  and  would 
have  reserved  the  point,  but  as  the  grand  jury  were  sitting,  the  learned  baron  di- 
rected the  jury  to  be  discharged,  and  a  new  indictment  to  be  preferred,  containing  a 
count  laying  the  property  in  the  servant.  R.  v.  Rudick,  8  C.  &  P.  237 :  84  E.  C.  L.  R. 

Proof  of  the  taking.]    In  order  to  constitute  a  taking,  there  must  be  a  possession 
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of  the  robber.  Therefore,  if  a  man,  having  a  purse  fastened  to  his  girdle,  is  assaulted 
by  a  thief,  who,  in  order  more  readily  to  get  the  purse,  cuts  the  girdle,  whereby  the 
purse  falls  to  the  ground,  this  is  no  taking  of  the  purse,  for  the  thief  never  had  it 
in  his  possession.  1  Hale,  P.  C.  533.  But  if  the  thief  had  taken  up  the  purse  from 
the  ground,  and  afterwards  let  it  fall  in  the  struggle,  without  taking  it  up  again,  it 
would  have  been  robbery,  for  it  would  have  been  once  in  his  possession.  Id.  How- 
ever short  the  period  of  possession,  it  is  suflBcient.  The  prisoner,  taking  the  prose- 
cutor's purse,  immediately  returned  it,  saying,  "  If  you  value  your  purse,  you  will 
please  to  take  it  back,  and  give  me  the  contents  of  it."  The  prosecutor  took  it  back, 
and  the  prisoner  at  that  moment  was  apprehended.  The  court  (Hotham,  B.,  and 
Willes,  J.)  held,  that  though  the  prosecutor  did  not  eventually  lose  either  his  purse 
or  his  money,  yet  as  the  prisoner  had  in  fact  demanded  the  money,  and  under  the 
impulse  of  that  threat  and  demand  the  property  bad  been  once  taken  from  the  prose- 
cutor by  the  prisoner,  it  was  in  strictness  of  law  a  sufficient  taking  to  complete  the 
ofiFence,  although  the  prisoner's  possession  had  continued  for  an  instant  only.  K.  v. 
Peat,  1  Leach,  228 ;  2  East,  P.  C.  557 ;  see  R.  v.  Lapier,  1  Leach,  326,  ante,  p. 
570.  It  has  been  observed  with  regard  to  cases  of  this  description,  that  though  it 
was  formerly  held  that  a  sudden  taking  or  snatching  of  any  property  from  a  person 
unawares,  was  sufficient  to  constitute  robbery,  the  contrary  doctrine  appears  to  be 
now  established  (see  R.  v.  Gnosil,  1  C.  &  P.  304:  12  E.  C.  L.  R.) ;  and  that  no 
taking  by  violence  will  at  the  present  day  be  considered  as  sufficient  to  constitute 
robbery,  unless  some  injury  be  done  to  the  person  (as  in  R.  v,  Lapier,  ante,  p.  570), 
or  unless  there  be  some  previous  struggle  for  the  possession  of  the  property,  or  some 
force  used  to  obtain  it.  1  Russ.  by  Grea.  871,  vide  post. 

Proof  of  the  taking — felonious  intent.^  The  robbery  must  be  animo  furandi, 
with  a  felonious  intent  to  appropriate  the  goods  to  the  offender's  own  use.  And  as 
there  must  be  a  felonious  intent  with  regard  to  the  goods  charged  in  the  indictment, 
[*838]  it  is  not  enough  that  *the  prisoner  had  at  the  same  time  an  intent  to  steal 
other  goods.  A.  assaulted  B.  on  the  highway,  with  a  felonious  intent,  and  searched 
his  pockets  for  money,  but  finding  none,  pulled  off  the  bridle  of  B.'s  horse,  and  threw 
that  and  some  bread  which  B.  had  in  panniers,  about  the  highway,  but  did  not  take 
anything  from  B;  Upon  a  conference  of  all  the  judges,  this  was  resolved  to  be  no 
robbery.  Anon.  2  East,  P.  C.  662. 

Though  the  party  charged  take  the  goods  with  violen^  and  menaces,  yet  if  it  be 
under  a  bond  fide  claim,  it  is  no  robbery.  The  prisoner  had  set  wires  in  which  game 
was  caught.  The  gamekeeper,  finding  them,  was  carrying  them  away,  when  the  pris- 
oner stopped  him,  and  desired  him  to  give  them  up.  The  gamekeeper  refused,  upon 
which  the  prisoner,  lifting  up  a  large  stick,  threatened  to  beat  out  the  keeper's  brains 
if  he  did  not  deliver  them.  The  keeper,  fearing  violence,  delivered  them.  Upon  an 
indictment  for  robbery,  Vaughan,  B.,  said,  "I  shall  leave  it  to  the  jury  to  say,  whether 
the  prisoner  acted  upon  an  impression  that  the  wires  and  pheasants  were  his  own 
property,  for,  however  he  might  be  liable  to  penalties  for  having  them  in  his  posses- 
sion, yet  if  the  jury  think  that  he  took  them  under  a  bond  fide  impression  that  he 
was  only  getting  back  the  possession  of  his  own  property,  there  was  no  animus  fu- 
randi, and  the  prosecution  must  fail."  The  prisoner  was  acquitted.  R.  v.  Hall,  3  C. 
&  P.  409  :  14  E.  C.  L.  R. ;  sec  also  R.  v.  Boden,  1  C.  &  K.  395 :  47  E.  C.  L.  R. 

It  sometimes  happens  that  the  original  assault  is  not  made  with  the  particular 
felonious  intent  of  robbing  the  party  of  the  property  subsequently  taken  j  but  if  the 
intent  arises  before  the  property  is  taken,  it  is  sufficient,  as  where  money,  offered  to 
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a  person  endeavoring  to  commit  a  rape,  is  taken  by  him.  The  prisoner  assaulted  a 
woman,  with  intent  to  ravish  her,  and  she,  without  any  demand  made  by  him,  offered 
him  money,  which  he  took  and  put  into  his  pocket,  but  continued  to  treat  the  woman 
with  violence,  in  order  to  effect  his  original  purpose,  till  he  was  interrupted.  A  ma- 
jority of  the  judges  held  this  to  be  robbery,  on  the  ground  that  the  woman,  from  the 
violence  and  terror  occasioned  by  the  prisoner's  behavior,  and  to  redeem  her  chas- 
tity, offered  the  money,  which,  it  was  clear,  she  would  not  have  done  voluntarily,  and 
that  the  prisoner,  by  taking  it,  derived  an  advantage  to  himself  from  his  felonious 
conduct,  though  his  original  attempt  was  to  commit  a  rape.  E.  v.  Blackham,  2  East, 
P.  0.  711. 

The  question  of  the  animus  furandi  often  arises  in  cases  where,  after  a  quarrel 
and  assault,  part  of  the  property  of  some  of  the  parties  engaged  in  the  transaction 
has  been  carried  away.  The  question  in  these  cases  is,  whether  the  articles  were 
taken  in  frolic,  or  from  accident,  or  from  malice,  but  not  animo  furandi. 

Proof  of  the  talcing — from  the  •person.']  It  is  not  necessary  that  the  goods  should 
actually  be  taken  from  off  the  person  of  the  prosecutor;  if  they  are  in  his  personal 
custody,  and  are  taken  in  his  presence,  it  is  sufficient.  But  it  is  otherwise  where 
they  are  in  the  personal  custody  of  a  third  person.  The  two  prisoners  were  indicted 
for  assaulting  the  prosecutor  and  robbing  him  of  a  bundle.  It  appeared  that  the 
prosecutor  had  the  bundle  in  his  own  personal  custody,  in  a  beer-shop,  and  when  he 
came  out,  gave  it  to  his  brother,  who  was  with  him,  to  carry  it  for  him.  While  on 
the  road,  the  prisoners  *assaulted  the  prosecutor;  upon  which,  his  brother  [*839] 
laid  down  the  bundle  in  the  road,  and  ran  to  his  assistance.  One  of  the  prisoners 
then  took  up  the  bundle  and  made  off  with  it.  Vaughan,  B.,  intimated  an  opinion 
that  the  indictment  was  not  maintainable,  as  the  bundle  was  in  the  possession  of  an- 
other person  at  the  time  of  the  assault  committed.  Highway  robbery  was  the  felo- 
nious taking  of  the  property  of  another  by  violence,  against  his  will,  either  from  his 
person  or  in  his  presence.  The  bundle,  in  this  case,  was  not  in  the  prosecutor's  pos- 
session. If  the  prisoners  intended  to  take  the  bundle,  why  did  they  assault  the  prose- 
cutor, and  not  the  person  who  had  it  ?  The  prisoners  were  convicted  of  simple  lar- 
ceny. R.  V.  Fallows,  5  C.  &  P.,  508:  24  E.  C.  L.  R. 

The  following  evidence  was  held  not  to  be  sufficient.  The  prosecutor  said,  "I  felt 
a  pressure  of  two  persons,  one  on  each  side  of  me ;  I  had  secured  my  book  in  an  in- 
side pocket  of  my  coat ;  I  felt  a  hand  between  my  coat  and  waistcoat.  I  was  satisfied 
the  prisoner  was  attempting  to  get  my  book  out.  The  other  person  had  hold  of  my 
right  arm,  and  I  forced  it  from  him,  and  thrust  it  down  to  my  book ;  in  doing  which 
I  brushed  the  prisoner's  hand  and  arm.  The  book  was  just  lifted  out  of  my  pocket; 
it  returned  into  my  pocket.  It  was  out,  how  far  I  cannot  tell ;  I  saw  a  slight  glance 
of  a  man's  hand  down  fron  my  breast ;  I  secured  the  prisoner  after  a  severe  struggle." 
On  cross-examination,  the  prosecutor  said,  "  I  am  satisfied  the  book  was  drawn  from 
my  pocket;  it  was  an  inch  above  the  top  of  the  pocket."  The  prisoner  being  con- 
victed, on  a  case  reserved,  six  of  the  judges  thought  that  the  prisoner  was  not  rightly 
convicted  of  ste'aling  from  the  person,  because,  from  first  to  last,  the  book  remained 
about  the  person  of  the  prosecutor.  Four  of  their  lordships  were  of  a  contrary  opin- 
ion; but  the  judges  were  unanimously  of  opinion  that  the  simple  larceny  was  com- 
plete. R.  V.  Thompson,  1  Moo.  0.  C.  78.  In  R.  v.  Simpson,  1  Dears,  C.  C.  R.  421; 
S.  C.  24  L.  J.  M.  G.  7,  the  prosecutor  carried  his  watch  in  a  waistcoat-pocket,  with 
a  chain  attached  passing  through  a  button-hole  of  the  waistcoat,  being  there  secured 
by  a  watch-key.     The  prisoner  took  the  watch  out  of  the  pocket,  and  by  force  drew 
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the  chain  out  of  the  button-hole,  but  the  watch-key  having  been  caught  in  a  button 
of  the  waistcoat,  the  watch  and  the  chain  remained  suspended.  It  was  held  there 
was  a  suflBcient  severance  to  maintain  a  conviction  for  stealing  from  the  person. 
Jervis,  C.  J.,  in  giving  judgment,  said,  "It  is  unnecessary  to  pronounce  any  opinion 
on  R.  V.  Thompson.  There  seems  to  be  some  confusion  in  the  use  of  the  expression, 
'  about  the  person  ;'  here  the  watch  was  temporarily  and  for  one  moment  in  the  pos- 
session of  the  prisoner." 

Proof  of  the  taking — in  presence  of  the  oioner.^  The  taking  need  not  be  by  the 
immediate  delivery  of  the  party  to  the  offender,  or  immediately  from  the  person  of 
the  party  robbed;  it  is  suflBcient  if  it  be  in  his  presence. (1)  The  instances  given  by 
Lord  Hale  are,  where  a  carrier  is  driving  his  pack-horses,  and  the  thief  takes  his 
horse  or  cuts  his  pack,  and  takes  away  the  goods;  or  where  a  thief  comes  into  the 
presence  of  A.,  and  with  violence,  and  putting  A.  in  fear,  drives  away  his  horse, 
cattle,  or  sheep.  1  Hale,  P.  C.  538.  But  it  must  appear  in  such  cases,  that  the 
[*840]  goods  were  taken  in  the  presence  of  the  prosecutor.  Thus  where  *thieves 
struck  money  out  of  the  owner's  hand,  and  by  menaces  drove  him  away,  to  prevent 
his  taking  it  up  again,  and  then  took  it  up  themselves ;  these  facts  being  stated  in  a 
special  verdict,  the  court  said  that  they  could  not  intend  that  the  thieves  took  up  the 
money  in  the  sight  or  presence  of  the  owner,  and  that,  as  the  striking  the  money  out 
of  the  hand  was  without  putting  the  owner  in  fear,  there  was  no  robbery.  R.  v. 
Francis,  2  Str.  1015,  Com.  Rep.  478;  2  East,  P.  C.  708.  And  the  same  was 
resolved  in  another  case,  with  the  concurrence  of  all  the  judges.  R.  v.  Grey,  2  East, 
P.  C.  708.  Where  robbers,  by  putting  in  fear,  made  a  wagoner  drive  his  wagon 
from  the  highway,  in  the  daytime,  but  did  not  take  the  goods  till  night;  some  held 
it  to  be  a  robbery  from  the  first  force,  but  others  considered  that  the  wagoner's  pos- 
session continued  till  the  goods  were  actually  taken,  unless  the  wagon  were  driven 
away  by  the'  thieves  themselves.  2  East,  P.  C.  707 ;  1  Russ.  by  Grea.  873. 

Proof  of  the  taking — against  the  will  of  the  owner. ^  It  must  appear  that  the 
taking  was  against  the  will  of  the  owner.  Several  persons  conspired  to  obtain  for 
themselves  the  rewards  given  by  statute  for  apprehending  robbers  on  the  hicrhway. 
The  robbery  was  to  be  effected  upon  Salmon,  one  of  the  confederates,  by  Blee,  an- 
other of  the  confederates,  and  two  strangers,  procured  by  Blee.  It  was  expressly 
found,  that  Salmon  consented  to  part  with  his  goods  under  pretence  of  a  robbery, 
and  that,  for  that  purpose,  he  went  to  a  highway  at  Deptford,  where  the  colorable 
robbery  took  place.  The  judges  were  of  opinion  that  this  did  not  amount  to  robbery 
in  any  of  the  prisoners,  because  Salmon's  property  was  not  taken  from  him  against 
his  will.  R.  V.  McDaniell,  Post.  121,  122.  But  it  is  otherwise  where  the  party  rob- 
bed delivers  money  to  the  thief,  though,  at  the  same  time  with  the  intent  and  power 
of  immediately  apprehending  him.  One  Norden,  having  been  informed  of  several 
robberies  by  a  highwayman,  resolved  to  apprehend  him.  For  this  purpose,  he  put 
a  little  money  and  a  pistol  in  his  pocket,  and  took  a  chaise.  The  robber  stopped  the 
chaise,  and  demanded  money.  Norden  gave  him  what  money  he  had,  jumped  out  of 
the  chaise,  with  the  pistol  in  his  hand,  and  with  some  assi.stance  apprehended  the 
prisoner.  The  prisoner  was  convicted  of  this  robbery,  and  the  conviction  was  ap- 
proved of  by  Mr.  Justice  Foster,  who  distinguished  it  from  the  former  case,  on  the 


(1)  As  if  by  intimidation  he  is  compelled  to  open  his  desk  or  throw  down  his  purse,  and  then  the 
)ney  is  taken  in  his  presence.    United  States  v.  Jones,  i  Wash.  C.  C.  Rep.  209. 
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ground  that  there  was  no  concert  or  connection  between  Norden  and  the  highway- 
man. Anon.  Foster,  129.(1) 

Proof  of  the  vwhnce.']  It  must  be  proved  that  the  goods  were  taken  either  by 
violence  or  that  the  owner  was  put  in  fear;  bat  either  of  these  facts  will  be  sufficient 
to  render  the  felonious  taking  a  robbery.  2  East,  P.  C.  708 ;  1  Kuss.  by  Grea.  874. 
Where  violence  is  used  it  is  not  necessary  to  prove  actual  fear.  "  I  am  very  clear," 
says  Mr.  Justice  Foster,  "that  the  circumstances  of  actual  fear  at  the  time  of  the 
robbery  need  not  be  strictly  proved.  Suppose  the  man  is  knocked  down,  without 
any  previous  warning  to  awaken  his  fears,  and  lies  totally  insensible  while  the' thief 
rifles  his  pockets,  is  not  this  a  robbery  ?"  Foster,  128.  And  if  fear  be  a  necessary 
ingredient,  the  law  in  odium  spoliatoris  will  presume  it,  where  there  appears  to  be 
so  just  a  ground  for  it.  Id.  2  East,  P.  C.  711.(2) 

*With  regard  to  the  degrees  of  violence  necessary  it  has  been  seen,  ante,  p.[*841] 
837,  that  the  sudden  taking  of  a  thing  unawares  from  the  person,  as  by  snatching  any- 
thing from  the  hand  or  head,  is  not  sufficient  to  constitute  robbery,  unless  some 
injury  be  done  to  the  person,  or  unless  there  be  some  previous  struggling  for  the 
possession  of  the  property.  In  R.  v.  Lapier,  ante,  p.  570,  it  was  held  robbery,  be- 
cause an  injury  was  done  to  the  person.  2  East,  P.  C.  709.  A  boy  was  carrying  a 
bundle  along  the  street,  when  the  prisoner  ran  past  him,  and  snatched  it  suddenly 
away,  but  being  pursued,  let  it  fall.  Being  indicted  for  robbery,  the  court  (Hot- 
ham,  B.,  and  Adair,  serjeant),  said,  the  evidence  in  this  case  does  not  amount  to  a 
robbery ;  for  though  he  snatched  the  bundle,  it  was  not  with  that  degree  of  force 
and  terror  that  is  necessary  to  constitute  this  offence.  R.  v.  Macauley,  1  Leace,  217. 
And  the  same  has  been  resolved  in  several  other  cases,  in  which  it  has  appeared  that 
there  was  no  struggle  for  the  property.  R.  v.  Baker,  1  Leach,  290 ;  R.  v.  Robins, 
Id.  (m)  ;  R.  v.  Davies,  Id.  (n)  ;  R.  v.  Horner,  Id.  191  (n).  In  R.  v.  Hughes,  2  C.  & 
K.  214 :  61  E.  C.  L.  R.,  where  the  prisoner  having  asked  the  prosecutor  to  tell  him 
the  time,  and  the  prosecutor  having  taken  out  his  watch  in  order  to  answer  the 
prisoner,  holding  it  Joosely  in  both  hands,  the  prisoner  caught  hold  of  the  ribbon 
and  snatched  the  watch  away,  and  made  off  with  it,  Patteson,  J.,  held  that  this 
was  not  a  robbery,  but  a  stealing  from  the  person. 

But  where  a  degree  of  violence  is  used  sufficient  to  cause  a  personal  injury,  it  is 
robbery ;  as  where,  in  snatching  a  diamond  pin  fastened  in  a  lady's  hair,  part  of  the 
hair  was  torn  away  at  the  same  time.  R.  v.  Moore,  1  Leach,  335,  and  see  R.  v. 
Lapier,  Id.  820,  ante,  p.  570.  A  case  is  said  to  have  been  mentioned  by  Holroyd, 
J.,  which  occurred  at  Kendal,  and  in  which  the  evidence  was  that  a  person  ran  up 
against  another,  for  the  purpose  of  diverting  his  attention  while  he  picked  his  pocket; 
and  the  judges  held,  that  the  force  was  sufficient  to  make  it  robbery,  it  having  been 
used  with  that  intent.  Anon.  1  Lewin,  C.  C.  300.  It  appeared  in  evidence  that  the 
prisoner  and  others,  in  the  streets  of  Manchester,  hung  around  the  prosecutor's  per- 
son, and  rifled  him  of  his  watch  and  money.  It  did  not  appear  that  any  actual  force 
or  menace  was  used,  but  they  surrounded  him  so  as  to  render  any  attempt  at  resist- 
ance hazardous,  if  not  vain.  Bayley,  J.,  on  the  trial  of  these  parties  for  robbery, 
• ^ ■ ~ 

(1)  Kit  V.  The  State,  11  Humphrey,  167.  ,..        ti        i,  •  ,    7  M„== 

(2)  The  Commonwealth  v.  Snelling,  4  Binney,  379  ;  The  Commonwealth  v.  Humphries,  7  Mass. 
242  ;  Case  of  Morris,  6  Rogers's  Reo.  86.  x.      ■        c  a ., 

If  the  taking  be  under  sSoh  eiroumstanees  as  would  be  likely  to  create  an  apprehension  of  danger 
in  the  mind  of  a  man  of  ordinary  experience,  and  induce  him  to  part  with  his  property  f"  the  safety 
of  his  person,  it  is  robbery.  Actual  fear  need  not  be  strictly  proven  it  will  be  presumed.  Long  v. 
The  State,  12  Georgia,  293 ;  see  Seymour  v.  The  State,  15  Indiana,  Z8B. 
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said,  in  order  to  constitute  robbery,  there  must  be  either  force  or  menaces.  If  seve- 
ral persons  surround  another  so  as  to  take  away  his  power  of  resistance,  this  is  rob- 
bery. R.  V.  Hughes,  1  Lewin,  C.  C.  301. 

So  if  there  be  a  struggle  between  the  offender  and  the  owner,  for  the  possession  of 
the  property,  it  will  be  held  to  be  such  a  violence  as  to  render  the  taking  robbery. 
The  prisoner  was  indicted  for  taking  a  gentleman's  sword  from  his  side,  dam  et  se- 
crete; but,  it  appearing  that  the  gentleman  perceived  the  prisoner  had  laid  hold  of 
his  sword,  and  that  he  himself  laid  hold  of  it  at  the  same  time  and  struggled  for  it, 
this  was  adjudged  a  robbery.  R.  v.  Davies,  2  East,  P.  C.  709.  The  prisoner  coin- 
ing up  to  the  prosecutor  in  the  street,  laid  violent  hold  of  the  seals  and  chains  of  his 
watch,  and  succeeded  in  pulling  it  out  of  his  fob.  The  watch  was  fastened  with  a 
steel  chain,  which  went  round  his  neck,  and  which  prevented  the  prisoner  from  im- 
mediately taking  the  watch;  but,  by  pulling,  and  two  or  three  jerks,  he  broke  the 
steel  chain,  and  made  off  with  the  watch.  It  was  objected  that  this  came  within  the 
[*842]  cases  as  to  snatching;  but  the  judges,  on  a  *case  reserved,  were  unanimously 
of  opinion  that  the  conviction  was  right,  for  that  the  prisoner  could  not  obtain  the 
watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chain  made,  and  actual 
force  was  used  for  that  purpose.  R.  v.  Mason,  Russ.  &  Ry.  419. 

In  order  to  constitute  the  offence  of  robbery,  not  only  force  must  be  employed  by 
the  party  charged  therewith,  but  it  is  necessary  to  show  that  such  force  was  used  with 
the  intent  to  accomplish  the  robbery.  Where,  therefore,  it  appeared  that  a  wound 
had  been  accidentally  inflicted  in  the  hand  of  the  prosecutrix,  it  was  held  by  Alder- 
son,  B.,  that  an  indictment  for  robbing  could  not  be  sustained.  R.  v.  Edwards,  1 
Cox,  C.  C.  32. 

An  indictment  for  robbery  which  charges  the  prisoners  with  having  assaulted  G. 
P.  and  H.  P.,  and  stolen  2s.  from  G.  P.,  and  Is.  from  H.  P.,  is  correct,  if  the  rob- 
bery of  G.  P.  and  H.  P.  was  all  one  act;  and  if  it  were  so,  the  counsel  for  the  prose- 
cution will  not  be  put  to  elect.  R.  v.  Giddins,  Carr.  &  M.  634  :  41  E.  C.  L.  R. 

Proof  of  violence — under  pretence  of  legal  or  right  proceedings.^  Violence  may 
be  committed  as  well  by  actual  unlawful  force,  as  under  pretence  of  legal  and  right- 
ful proceedings.  Merriman,  carrying  his  cheeses  along  the  highway  in  a  cart,  was 
stopped  by  one  Hall,  who  insisted  on  seizing  them  for  want  of  a  permit  (which  was 
found  by  the  jury  to  be  a  mere  pretence  for  the  purpose  of  defrauding  Merriman,  no 
permit  being  necessary).  On  an  altercation,  they  agreed  to  go  before  a  magistrate 
and  determine  the  matter.  In  the  mean  time  other  persons  riotously  assembled  on 
account  of  the  dearnera  of  provisions,  and  in  confederacy  with  Hall  for  the  purpose, 
carried  oiF  the  goods  in  Merriman's  absence.  It  was  objected  that  this  was  no  rob- 
bery, there  being  no  force  used;  but  Hewitt,  J.,  overruled  the  objection,  and  left  it 
to  the  jury,  who  found  it  robbery,  and  brought  in  a  verdict  for  the  plaintiff;  and, 
upon  a  motion  for  a  new  trial  in  K.  B.,  the  court  held  that  the  verdict  was  right. 
Merriman  v.  Hundred  Chippenham,  2  East,  P.  C.  709. 

The  prosecutrix  was  brought  before  a  magistrate  by  the  prisoner,  into  whose  cus- 
tody she  had  been  delivered  by  a  headborough,  on  a  charge  of  assault.  The  magis- 
trate recommended  the  case  to  be  made  up.  The  prisoner  (who  was  not  ^peace  ofB- 
cer)  then  took  her  to  a  public  house,  treated  her  very  ill,  and  finally  handcuffed  and 
forced  her  into  a  coach.  He  then  put  a  handkerchief  into  her  mouth,  and  forcibly 
took  from  her  a  shilling,  which  she  had  previously  offered  him,  if  he  would  wait  till 
her  husband  came.  The  prisoner  then  put  his  hand  in  her  pocket,  and  took  out  three 
shillings.     Having  been  indicted  for  this  as  a  robbery,  Nares,  J.,  said,  that,  in  order 
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to  commit  the  crime  of  robbery,  it  was  not  necessary  the  violence  nsed  to  obtain  the 
property  should  be  by  the  common  modes  of  putting  a  pistol  to  the  head,  or  a  dagger 
to  the  breast ;  that  a  violence,  though  used  under  a  colorable  and  specious  pretence 
of  law  or  of  doing  justice,  was  sufficient,  if  the  real  intention  was  to  rob;  and  he  left 
the  case  to  the  jury,  that  if  they  thought  the  prisoner  had,  when  he  forced  the  prose- 
cutrix into  the  coach,  a  felonious  intent  of  taking  her  money,  and  that  he  made  use 
of  the  violence  of  the  handouifs  as  a  means  to  prevent  her  making  a  resistance,  and 
took  the  money  with  a  felonious  intent,  they  should  find  him  guilty.  The  jury  hav- 
ing found  accordingly,  the  judges,  upon  a  case  reserved,  were  unanimously  of  opinion 
that,  as  it  was  found  by  the  verdict  that  the  prisoner  *had  an  original  inten-  [*843] 
tion  to  take  the  money,  and  had  made  use  of  violence,  though  under  the  sanction  and 
pretence  of  law,  for  the  purpose  of  obtaining  it,  the  offence  he  had  committed  was 
clearly  a  robbery.  R.  v.  Gascoigne,  1  Leach,  2  East,  P.  C.  709. 

Proof  of  putting  in  fear.']  If  there  has  not  been  such  violence  used  as  to  raise 
the  offence  from  that  of  simple  larceny  to  that  of  robbery,  the  prosecutor  must  show 
that  he  was  put  in  fear — a  fear  of  injury  either  to  his  person,  his  property,  or  his 
reputation. 

In  order  to  show  a  putting  in  fear,  it  is  not  necessary  to  prove  that  menaces  or 
threats  of  violence  were  made  use  of  by  the  offender.  For  instance,  under  pretence 
of  begging,  the  prisoner  may  put  the  prosecutor  in  fear.  The  law  (says  Mr.  Justice 
Willes)  will  not  suffer  its  object  to  be  evaded  by  an  ambiguity  of  expression ;  for,  if 
a  man,  animo  furandi,  says,  "Give  me  your  money;"  "lend  me  your  money;" 
"make  me  a  present  of  your  money;"  or  words  of  the  like  import,  they  are  equiva- 
lent to  the  most  positive  otder  or  demand ;  and  if  anything  be  obtained  in  conse- 
quence, it  will  form  the  first  ingredient  in  the  crime  of  robbery.  R.  v.  Donnally,  1 
Leach,  196.  During  the  riots  in  London,  in  1780,  a  boy,  with  a  cockade  in  his  hat, 
knocked  violently  at  the  prosecutor's  door,  and  on  his  opening  it,  said,  "  God  bless 
your  honor,  remember  the  poor  mob."  The  prosecutor  told  him  to  go  along;  upon 
which  he  said  he  would  go  and  fetch  his  captain.  He  went,  and  soon  after  the  mob 
came,  to  the  number  of  one  hundred,  armed  with  stiftks  and  headed  by  the  prisoner 
on  horseback,  his  horse  led  by  the  boy.  The  bystanders  said,  "  You  must  give  them 
money."  The  boy  said,  "  Now  I  have  brought  my  captain ;"  and  some  of  the  mob 
said,  "  God  bless  this  gentleman,  he  is  always  generous."  The  prosecutor  asked  the 
prisoner,  "  How  much  V  and  he  answered,  "  Half  a  crown  ;"  on  which  the  prose- 
cutor, who  had  before  intended  to  give  only  a  shilling,  gave  the  prisoner  half  a 
crown,  and,  the  mob  giving  three  cheers,  went  to  the  next  house.  This  was  held  to 
be  robbery,  by  Nares,  J.,  and  BuUer,  J.,  at  the  Old  Bailey.  R.  v.  Taplin,  2  East,  P. 
C.  712. 

There  may  be  a  putting  in  fear  where  the  property  is  taken,  under  color  of  regular 
or  legal  proceedings,  as  well  as  in  cases  where  it  is  taken  by  actual  violence.  See  the 
cases  cited  ante,  p.  842. 

So  there  may  be  a  putting  in  fear  where  the  robbery  is  effected  under  color  of  a 
purchase.  Thus,  if  a  person,  by  force  or  threats,  compel  another  to  give  him  goods, 
and  by  way  of  color  oblige  him  to  take  less  than  the  value,  this  is  robbery.  As  where 
the  prisoner  took  a  bushel  and  a  half  of  wheat,  worth  8s.,  and  forced  the  owner  to 
take  \Zd.  for  it,  threatening  to  kill  her  if  she  refused,  it  was  clearly  held  by  all  the 
judges  to  be  robbery.  R.  v.  Simon,  2  East,  P.  C.  712.  Again,  where  the  prisoner 
and  a  great  mob  came  to  the  prosecutor,  who  had  some  corn,  and  one  of  them  said, 
,  if  he  would  not  sell,  they  were  going  to  take  it  away,  and  the  prisoner  said  they 
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would  give  him  30s.  a  load,  and  if  he  would  not  accept  that,  they  would  take  the 
corn  away;  upon  which  the  prosecutor  sold  it  for  30s.,  though  it  was  worth  38s.;  this 
was  held  to  be  robbery.  R.  v.  Spencer,  2  East,  P.  C.  712. 

In  these  cases  the  amount  of  the  money  may  raise  a  question  for  the  jury,  whether 
or  not  the  taking  was  felonious;  for  though  there  may  be  a  putting  in  fear,  yet  if,  in 
[*844]  fact,  the  party  had  not  the  *animus  furandi,  it  is  no  felony.  A  traveller 
met  a  fisherman  with  fish,  who  refused  to  sell  him  any,  and  he,  by  force  and  putting 
in  fear,  took  away  some  of  his  fish,  and  threw  him  money  much  above  the  value  of 
it.  Being  convicted  of  robbery,  judgment  was  respited,  because  of  the  doubt  whether 
the  intent  was  felonious.  The  Fisherman's  Case,  2  Bast,  P.  C.  661.  It  has  been  ob- 
served that  this  was  properly  a  question  for  the  jury  to  say  whether,  from  the  cir- 
cumstance of  the  party's  offering  the  full  value,  his  intention  was  not  fraudulent,  and 
consequently  not  felonious.  2  East,  P.  C.  662.  If  the  original  taking  was  felonious 
the  payment  would  make  no  distinction. 

It  is  a  question  for  the  jury,  whether  the  circumstances  accompanying  the  com- 
mission of  the  offence  were  such  as  reasonably  to  create  fear  in  the  breast  of  the  party 
assaulted;  and  it  can  seldom  happen  that  such  a  presumption  may  not  properly  be 
made.  It  is  not,  says  Willes,  J.,  necessary  that  there  should  be  actual  danger,  for 
a  robbery  may  be  committed  without  using  an  offensive  weapon,  and  by  using  a  tin- 
der-box or  candlestick,  instead  of  a  pistol.  A  reasonable  fear  of  danger,  caused  by 
the  exercise  of  a  constructive  violence,  is  sufficient ;  and  where  such  a  terror  is  im- 
pressed upon  the  mind  as  does  not  leave  the  party  a  free  ageno,  and  in  order  to  get 
rid  of  that  terror  he  delivers  his  money,  he  may  clearly  be  said  to  part  with  it  against 
his  will.  Nor  need  the  degree  of  constructive  violence  be  such  as,  in  its  effects,  ne- 
cessarily imports  a  probable  injury;  for  when  a  villain  comes  and  demands  money,  no 
one  knows  how  far  he  will  go.  H.  v.  Donnally,  1  Leach,  196,  197 ;  2  East,  P.  C. 
727.  The  rule,  as  deduced  from  the  last-cited  case,  is  thus  laid  down  by  Mr.  East: 
On  the  one  hand,  the  fear  is  not  confined  to  an  apprehension  of  bodily  injury,  and 
on  the  other  hand,  it  must  be  of  such  a  nature  as  in  reason  and  common  experience 
is  likely  to  induce  a  person  to  part  with  his  property  against  his  will,  and  to  put  him, 
as  it  were,  under  a  temporary  suspension  of  the  power  of  exercising  it  through  the 
influence  of  the  terror  impressed;  in  which  case  fear  supplies,  as  well  in  sound  reason 
as  in  legal  construction,  the  place  of  force,  or  an  actual  taking  by  violence  or  assault 
upon  the  person.  2  East,  P.  C.  713 ;  Ibid.  727. 

In  R.  V.  Jackson,  1  East,  it  seems  to  have  been  considered  that  the  fear  must  be 
of  that  description  which  will  operate  in  constantem  virum.  That  case,  however,  was 
one  of  a  peculiar  nature,  and  it  certainly  cannot  be  required,  in  order  to  constitute  a 
robbery,  in  every  case,  that  the  terror  impressed  should  be  that  of  which  a  man  of 
constancy  and  courage  would  be  sensible. 

Proof  of  such  circumstances  as  may  reasonably  induce  a  fear  of  personal  injury 
will  be  sufficient  to  support  the  charge  of  robbery.  It  would  not  be  sufficient  to  show, 
in  answer,  that  there  was  no  real  danger,  as  that  the  supposed  pistol  was  in  fact  a 
candlestick,  see  sMpm;  in  short,  danger  to  the  person  may  be  apprehended  from 
every  assault,  with  intent  to  rob,  and  a  jury  would  be  justified  in  presuming  that  the 
party  assaulted  was  under  the  influence  of  fear  with  regard  to  his  personal  safety.  It 
seems  also  that  the  fear  of  violence  to  the  person  of  the  child  of  the  party  whose 
property  is  demanded,  is  regarded  in  the  same  light  as  fear  of  violence  to  his  own 
person.  Hotham,  B.,  in  R.  v.  Donnally,  East,  P.  C.  718,  stated,  that  with  regard 
to  the  case  put  in  argument,  if  a  man,  walking  with  his  child,  and  delivering  his 
[*845]  money  to  another,  upon  a  threat  that,  unless  he  *did  so,  he  would  destroy 
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the  child,  he  had  no  doubt  but  that  it  was  sufficient  to  constitute  a  robbery.  So  in 
R.  V.  Reane,  2  East,  P.  C.  735,  Eyre,  C.  J.,  observed,  that  he  saw  no  sensible  dis- 
tinction between  a  personal  violence  to  the  party  himself  and  the  case  put  by  one  of 
the  judges,  of  a  man  holding  another's  child  over  a  river,  and  threatening  to  throw 
it  in  unless  he  gave  him  money. 

It  is  sufficient  to  prove  that  the  conduct  of  the  prisoner  put  the  prosecutor  in  fear 
for  the  safety  of  his  property.  During  certain  riots  in  Cornwall,  the  prisoners,  with 
a  mob,  came  to  the  prosecutor's  house,  and  said  they  must  have  from  him  the  same 
they  had  from  his  neighbors,  which  was  a  guinea,  else  that  they  would  tear  down  his 
mow  of  corn  and  level  his  house.  The  prosecutor  gave  them  5s.,  but  they  demanded 
and  received  5s.  more,  he  being  terrified.  They  then  opened  a  cask  of  cider  and 
drank  part  of  it,  ate  some  bread  and  cheese,  and  the  prisoners  carried  away  a  piece 
of  meat.  The  prisoners  were  indicted  and  convicted  of  robbing  the  prosecutor  of 
10s.  There  was  also  another  count  for  putting  the  prosecutor  in  fear,  and  taking 
from  him,  in  his  dwelling-house,  a  quantity  of  cider,  &c.,  and  it  was  held  robbery  in 
the  dwelling-house.  B.  v.  Simons,  2  East,  P.  C.  731 .  During  the  Birmingham  riots 
the  mob  entered  the  house,  and  the  prisoner  who  was  one  of  them,  demanded  money, 
and  said,  that  if  the  prosecutor  did  not  give  his  men  something  handsome  for  them 
to  drink,  his  house  must  come  down.  The  jury  found  that  the  prosecutor  did 
not  deliver  his  money  from  any  apprehension  of  danger  to  his  life  or  person,  but  from 
an  apprehension,  that  if  he  refused,  his  hou.se  would  at  some  future  time  be  pulled 
down  in  the  same  manner  as  other  houses  in  Birmingham,  On  a  ease  reserved,  a 
majority  of  the  judges  held  this  to  be  robbery.  R.  v.  Astley,  2  East,  P.  C.  729;  see 
also  R.  V.  Brown,  2  East,  P.  C.  731;  R.  v.  Spencer,  2  East,  P.  C.  712,  ante,  p. 
843. 

The  prosecutrix,  a  servant  maid,  was  inveigled  into  a  mock  auction,  and  the  door 
was  shut.  There  were  about  twenty  persons  present.  Refusing  to  bid,  she  was  told, 
"  You  must  bid  before  you  obtain  your  liberty  again."  She,  however,  again  refused, 
and  at  length  alarmed  by  their  importunities,  she  attempted  to  leave  the  shop.  Being 
prevented,  and,  conceiving  that  she  could  not  gain  her  liberty  without  complying,  she 
did  bid,  and  the  lot  was  knocked  down  to  her.  She  again  attempted  to  go;  but  the 
prisoner,  who  acted  as  master  of  the  place,  stopped  her,  and  told  her,  if  she  had  not 
the  money,  she  must  pay  half  a  guinea  in  part,  and  leave  a  bundle  she  had  with  her. 
The  prisoner,  finding  she  would  not  comply,  said,  "  Then  you  shall  go  to  Bow  Street, 
and  from  thence  to  Newgate,  and  be  there  imprisoned  until  you  can  raise  the  money." 
And  he  ordered  the  door  to  be  guarded,  jnd  a  constable  to  be  sent  for.  A  pretended 
constable  coming  in,  the  prisoner,  who  had  kept  his  hand  on  the  girl's  shoulder, 
said,  "  Take  her,  constable,  take  her  to  Bow  Street,  and  thence  to  Newgate."  The 
pretended  constable  said,  "  Unless  you  give  me  a  shilling,  you  must  go  with  me." 
During  this  conversation,  the  prisoner  again  laid  one  hand  on  the  girl's  shoulder,  and 
the  other  on  her  bundle,  and  while  he  thus  held  her,  she  put  her  hand  into  her 
pocket,  took  out  a  shilling,  and  gave  it  to  the  pretended  constable,  who  said,  ''If 
Knewland  (the  prisoner)  has  a  mind  to  release  you,  it  is  well ;  for  I  have  nothing 
more  to  do  with  you  :  and  she  was  then  suffered  to  make  her  escape.  She  stated 
upon  oath  that  she  was  in  bodily  fear  of  going  to  prison,  and  *that  under  [*846] 
that  fear  she  parted  with  the  shilling  to  the  constable,  as  a  means  of  obtaining  her 
liberty;  but  that  she  was  not  impressed  by  any  fear,  by  the  prisoner  Knewland  lay- 
ing hold  of  her  shoulder  with  one  hand,  and  her  bundle  with  the  other;  for  that  she 
had  only  parted  with  her  money  to  avoid  being  carried  to  Bow  Street,  and  thence  to 
Newgate,  and  not  out  of  fear  or  apprehension  of  any  other  personal  force  or  violence. 
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Upon  a  case  reserved,  the  judges  were  of  opinion,  that  the  circumstances  of  this  case 
did  not  amount  to  robbery.  After  adverting  to  the  case  of  threats  to  accuse  persons 
of  unnatural  offences,  Mr.  Justice  Ashurst,  delivering  the  resolution  of  the  judges, 
thus  proceeds  :  "  In  the  present  case  the  threat  which  the  prisoners  made  was  to  take 
the  prisoner  to  Bow  Street,  and  from  thence  to  Newgate;  a  species  of  threat  which, 
in  the  opinion  of  the  judges,  is  not  sufficient  to  raise  such  a  degree  of  terror  in  the 
mind  as  to  constitute  the  crime  of  robbery;  for  it  was  only  a  threat  to  put  her  into 
the  hands  of  the  law,  and  an  innocent  person  need  not  in  such  circumstances  be  ap- 
prehensive of  any  danger.  She  might  have  known,  that  having  done  no  wrong,  the 
law,  if  she  had  been  carried  to  prison,  would  have  taken  her  under  its  protection,  and 
set  her  free.  The  terror  arising  from  such  a  source  cannot,  therefore,  be  considered 
of  a  degree  sufficient  to  induce  a  person  to  part  with  his  money.  It  is  the  case  of  a 
simple  duress,  for  which  the  party  injured  may  have  a  civil  remedy  by  action,  which 
could  not  be,  if  the  fact  amounted  to  felony.  As  to  the  circumstances  affecting  the 
other  prisoner  (Wood,  the  pretended  constable),  it  appears  that  the  force  which  he 
used  against  the  prosecutrix  was  merely  that  of  pushing  her  into  the  sale  room,  and  ' 
detaining  her  until  she  gave  the  shilling ;  but.  as  terror  is,  no  less  than  force,  a  compo- 
nent part  of  the  complex  idea  annexed  to  the  term  robbery,  the  crime  cannot  be  com- 
plete without  it.  The  judges,  therefore,  were  all  of  opinion,  that  however  the  priso- 
ners might  have  been  guilty  of  a  conspiracy  or  other  misdemeanor,  they  could  not  in 
any  way  be  considered  guilty  of  the  crime  of  robbery."  R.  v.  Knewland,  2  Leach, 
721 ;  2  East,  P.  C.  732. 

Although  this  decision,  so  far  as  the  question  of  putting  in  fear  is  concerned,  may, 
perhaps,  be  regarded  as  rightly  decided  upon  the  express  declaration  of  the  prosecu- 
trix herself,  that  she  parted  with  the  money  merely  to  avoid  being  carried  to  Bow 
Street,  and  thence  to  Newgate,  yet  there  are  some  portions  of  the  opinion  of  the  judges 
which  appear  to  be  at  variance  with  the  rules  of  law  respecting  robbery.  The  state- 
ment that  terror,  no  less  than /orce,  is  a  component  part  of  the  complex  idea  annexed 
to  the  term  robbery,  is  not  in  conformity  with  the  various  decisions  already  cited, 
from  which  it  appears  that  either  violence  or  putting  in  fear  is  sufficient  to  consti- 
tute a  robbery.  There  seems  also  to  be  a  fallacy  in  the  reasoning  of  the  court  with 
regard  to  threats  of  imprisonment  held  out  to  the  prosecutrix.  The  impression  made 
by  such  threats  upon  any  person  of  common  experience  and  knowledge  of  the  world 
(and  such  the  prosecutrix  must  be  taken  to  have  been)  would  be,  not  that  the  pris- 
oner had  in  fact  any  intention  of  carrying  the  injured  party  before  a  magistrate,  or 
of  affording  any  such  opportunity  of  redress,  i)ut  that  other  artifices  (as  in  the  instance 
of  the'  pretended  constable)  would  probably  be  resorted  to,  in  order  to  extort  money. 
It  is  difficult  to  imagine  any  case  in  which  a  party  might  with  more  reason  appre- 
[*847]  hend  violence  and  injury,  both  to  the  person  and  to  the  property,  *than  that 
in  which  the  prosecutrix  was  placed,  and  it  is  stilU  more  difficult  to  say,  that  there 
was  not  such  violence  resorted  to,  as,  independently  of  the  question  of  putting  in  fear, 
rendered  the  act  of  the  prisoners  (supposing  it  to  have  been  done  animo  furandi,  of 
which  there  could  be  little  doubt)  an  act  of  robbery.  In  R.  v.  Gascoigne,  1  Leach, 
280 ;  2  East,  P.  C.  709,  ante,  p.  843,  the  prisoner  not  only  threatened  to  carry  the 
prosecutrix  to  prison,  but  actually  did  carry  her  thither,  whence  she  was  in  due  course 
discharged,  and  yet  the  nature  of  the  threat  did  not  prevent  the  offence  from  being 
considered  a  robbery.  In  that  case,  indeed,  some  greater  degree  of  personal  violence 
was  used,  and  the  money  was  taken  from  the  prosecutrix's  pocket  by  the  prisoner 
himself;  but  it  is  clearly  immaterial  whether  the  offender  takes  the  money  with  his 
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own  hand,  or  whether  the  party  injured  delivers  it  to  him,  in  consequence  of  his 
menaces. 

Proof  of  the  putting  in  fear — hy  threatening  to  accuse  of  unnatural  crimes.^  There 
is  one  case  about  which  there  is  considerable  doubt  as  to  whether  or  no  it  amounts  to 
robbery.  In  ordinary  cases,  as  has  already  been  seen,  obtaining  money  by  threats 
affecting  a  party's  reputation  has  not  been  held  to  amount  to  robbery ;  but  the  doubt 
has  been  where  the  threat  is  to  accuse  of  unnatural  practices.  The  species  of  terror, 
says  Mr.  Justice  Ashurst,  which  leads  a  man  to  apprehend  an  injury  to  his  character, 
has  never  been  deemed  sufficient,  unless  in  the  particular  case  of  exciting  it  by  means 
of  insinuations  against,  or  threats  to  destroy  the  character  of  the  party  pillaged,  by 
accusing  him  of  sodomitical  practices.  R.  v.  Knewland,  2  Leach,  730.  The  rule  is 
laid  down  in  the  same  case,  in  rather  larger  terms,  by  Mr.  Justice  Heatlf,  who  says, 
"  The  cases  alluded  to  (R.  v.  Donnally,  and  E.  v.  Hickman,  infrcL),  only  go  thus 
far — that  to  obtain  money  from  a  person  by  accusing  him  of  that  which,  if  proved, 
would  carry  with  it  an  infamous  punishment,  is  sufScient  to  support  an  indictment 
for  robbery ;  but  it  has  never  been  decided  that  a  mere  charge  of  imprisonment  and 
extortion  is  sufficient."  2  Leach,  729. 

That  obtaining  money  from  a  man  by  threatening  to  accuse  him  of  unnatural  prac- 
tices amounts  to  a  robbery,  was  decided  in  R.  v.  Jones.  The  prisoner,  drinking  with 
the  prosecutor  at  a  public-house,  asked  him  what  he  meant  by  the  liberties  he  had  taken 
with  his  person  at  the  play-house.  The  prosecutor  replied,  that  he  knew  of  no  liber- 
ties having  been  taken  ;  upon  which  the  prisoner  said,  "Damn  you,  sir,  but  you  did, 
and  there  were  several  reputable  merchants  in  the  house,  who  will  take  their  oaths 
of  it."  The  prosecutor  being  alarmed,  left  the  house;  but  the  prisoner  following  him, 
cried  out,  "  Damn  you,  sir,  stop,  for  if  you  offer  to  run,  I  will  raise  a  mob  about  you ;" 
and  seizing  him  by  the  collar,  continued,  "  Damn  you,  sir,  this  is  not  to  be  borne ; 
you  have  offered  an  indignity  to  me,  and  nothing  can  satisfy  it."  The  prosecutor 
said,  "  For  God's  sake,  what  would  you  have  ?"  To  which  the  prisoner  answered, 
"A  present;  you  must  make  me  a  present."  And  the  prosecutor  gave  him  three 
guineas  and  twelve  shillings.  The  prisoner,  during  the  whole  conversation,  held  the 
prosecutor  by  the  arm.  The  prosecutor  swore,  that  at  the  time  he  parted  with  the 
money,  he  understood  the  threatened  charge  to  be  an  imputation  of  sodomy ;  that  he 
was  so  alarmed  at  the  idea,  that  he  had  neither  courage  nor  strength  to  call  for  assist- 
ance ;  and  that  the  *violence  with  which  the  prisoner  had  detained  him  in  [*848] 
the  street,  had  put  him  in  fear  for  the  safety  of  his  person.  Upon  a  case  reserved, 
the  judges  (absent  De  Grey,  C.  J.,  and  Ashurst,  J.,  and  one  vacancy),  were  of 
opinion,  that  although  the  money  had  been  obtained  in  a  fraudulent  way,  and  under 
a  false  pretence,  yet  that  it  was  a  pretence  of  a  very  alarming  nature,  and  that  a  suf- 
ficient degree  offeree  had  been  made  use  of  in  effecting  it  to  constitute  the  offence 
of  robbery.  According  to  the  report  of  the  same  case  by  Mr.  East,  their  lordships 
said,  that  to  constitute  robbery  there  was  no  occasion  to  use  weapons  or  real  violence, 
but  that  taking  money  from  a  man  in  such  a  situation  as  rendered  him  not  a  free 
man,  as  if  a  person  so  robbed  was  in  fear  of  a  conspiracy  against  his  life  or  character, 
was  such  a  putting  in  fear  as  would  make  the  taking  of  his  money  under  that  terror, 
robbery;  and  they  referred  to  R.  v.  Brown,  0.  B.  1763 ;  R.  v.  Jones,  1  Leach,  139  ; 
2  East,  P.  C.  714. 

In  the  above  case  it  does  not  clearly  appear,  whether  the  judges  held  it  to  be  rob- 
bery on  the  ground  of  the  actual  violence  offered  to  the  prosecutor  in  detaining  him  in 
the  street  by  the  arm,  or  upon   the  prosecutor  being  put  in  fear  of  an  injury  to  his 
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reputation  by  the  menaces  employed.     However,  in  subsequent  cases  it  has  been 
held,  that  it  is  no  less  robbery  where  no  personal  violence  whatever  has  been  used. 

The  prosecutor  passing  along  the  street,  was  accosted  by  the  prisoner,  who  desired 
he  would  give  him  a  present.  The  prosecutor  asking,  for  what  ?  the  prisoner  said, 
"  Fou  had  better  comply,  or  I  will  take  you  before  a  magistrate,  and  accuse  you  of 
an  attempt  to  commit  an  unnatural  crime."  The  prosecutor  then  gave  him  half  a 
guinea.  Two  days  afterwards,  the  prisoner  obtained  a  further  sum  of  money  from  the 
prosecutor  by  similar  threats.  The  prosecutor  swore  that  he  was  exceedingly  alarmed 
upon  both  occasions,  and  under  that  alarm  gave  the  money ;  that  he  was  not  aware 
what  were  the  consequences  of  such  a  charge  ;  but  apprehended  that  it  might  cost 
him  his  life.  The  jury  found  the  prisoner  guilty  of  the  robbery,  and  that  the  prose- 
cutor delivered  his  money  through  fear,  and  under  an  apprehension  that  his  life  was 
in  danger.  '  The  case  being  reserved  for  the  opinion  of  the  judges,  they  gave  their 
opinions  seriatim  (see  2  East,  P.  C.  716),  and  afterwards  the  result  of  their  delibera- 
tions was  delivered  by  Mr.  Justice  Willes.  They  unanimously  resolved,  that  the 
prisoner  was  rightly  convicted  of  robbery.  This,  says  Mr.  Justice  Willes,  is  a  threat 
of  personal  violence ;  for  the  prosecutor  had  every  reason  to  believe  that  he  should 
be  dragged  through  the  streets  as  a  culprit,  charged  with  an  unnatural  crime.  The 
threat  must  necessarily  and  unavoidably  create  intimidation.  It  is  equivalent  to  actual 
violence,  for  no  violence  that  can  be  offered  could  excite  a  greater  terror  in  the  mind, 
or  make  a  man  sooner  part  with  his  money.  E.  v.  Donnally,  1  Leach,  193  ;  2  East, 
P.  C.  713. 

It  will  be  observed,  that  in  the  foregoing  case  the  jury  found  that  the  prisoner 
delivered  the  money  under  an  apprehension  that  his  life  was  in  danger;  but  this  cir- 
cumstance was  wanting  in  the  following  case,  where  the  only  fear  was  that  of  an  in- 
jury to  the  party's  reputation. 

The  prosecutor  was  employed  in  St.  James's  Palace,  and  the  prisoner  was  sentinel 
on  guard  there.  One  night  the  prosecutor  treated  the  prisoner  with  something  to 
[*849]  eat  in  his  room.  About  a  *fortnight  afterwards,  the  prisoner  followed  the 
prosecutor  up  stairs,  and  said,  "  I  am  come  for  satisfaction ;  you  know  what  passed 
the  other  night.  You  are  a  sodomite  ;  and  if  you  do  not  give  me  satisfaction,  I  will 
go  and  fetch  a  Serjeant  and  a  file  of  men,  and  take  you  before  a  justice,  for  I  have 
been  in  the  black-hole  ever  since  I  was  here  last,  and  I  do  not  value  my  life."  The 
prosecutor  asked  him  what  money  he  must  have,  and  he  said  three  or  four  guineas, 
and  the  prosecutor  gave  him  two  guineas.  The  prisoner  took  them,  saying,  "  Mind, 
I  don't  demand  anything  of  you."  The  prosecutor  swore  that  he  was  very  much 
alarmed  when  he  gave  the  two  guineas,  and  that  he  did  not  very  well  know  what  he 
did ;  but  that  he  parted  with  the  money  under  an  idea  of  preserving  his  character 
from  reproach  and  not  from  the  fear  of  personal  violence.  The  jury  found  the  prisoner 
guilty  of  the  robbery,  and  they  also  found  that  the  prosecutor  parted  with  the  money 
against  his  will,  through  a  fear  that  his  character  might  receive  an  injury  from  the 
prisoner's  accusation.  The  case  being  only  the  second  of  the  kind  (sed  vide  R.  v. 
Jones,  ante,  p.  848),  and  some  doubt  having  prevailed  with  regard  to  R.  v.  Donnally, 
because  he  had  not  been  executed,  and  because  this  case  differed  with  regard  to  the 
nature  of  the  fear,  it  was  reserved  for  the  opinion  of  the  judges.  Their  resolution 
was  delivered  by  Mr.  Justice  Ashurst,  who  said,  that  the  case  did  not  materially 
differ  from  that  of  E..  v.  Donnally,  for  that  the  true  definition  of  robbery  is,  the  steal- 
ing, or  taking  from  the  person,  or  in  the  presence  of  another,  property  of  any  amount, 
with  such  a  degree  oi  force  or  terror  as  to  induce  the  party  unwillingly  to  part  with 
his  property ;  and  whether  the  terror  arises  from  real  or  expected  violence  to  the 


ROBBERY.  .  849 


person,  or  from  a  sense  of  injury  to  the  character,  the  law  makes  no  kind  of  differ- 
ence :  for  to  most  men  the  idea  of  losing  their  fame  and  reputation  is  equally,  if  not 
more,  terrific  than  the  dread  of  personal  injury.  The  principal  ingredient  in  robhery 
is  a  man's  being  forced  to  part  with  his  property;  and  the  judges  were  unanimously 
of  opinion,  that  upon  the  principles  of  law,  and  the  authority  of  former  decisions,  a 
threat  to  accuse  a  man  of  having  committed  the  greatest  of  all  crimes,  was  a  sufficient 
force  to  constitute  the  crime  of  robbery  by  putting  in  fear.  K.  v.  Hickman,  1  Leach, 
278 ;  2  East,  P.  C.  728. 

This  decision  has  since  been  followed.  The  prisoner  came  up  to  the  prosecutor,  a 
gentleman's  servant,  at  his  master's  door,  and  demanded  hi.  On  being  told  by  the 
prosecutor  that  he  had  not  so  much  money,  he  demanded  \l ,  and  said,  that  if  the 
prosecutor  did  not  instantly  give  it  to  him,  he  would  go  to  his  master  and  accuse  him 
of  wanting  to  take  diabolical  liberties  with  him.  The  prosecutor  gave  him  what 
money  he  had,  and  the  prisoner  demanded  his  watch,  or  some  of  his  master's  plate. 
This  the  prosecutor  refused;  but  went  and  fetched  one  of  his  coats,  which  the  pris- 
oner took  away.  He  was  indicted  for  robbing  the  prosecutor  of  his  coat.  The  prose- 
cutor swore  that  he  gave  the  prisoner  his  property,  under  the  idea  of  his  being 
charged  with  a  detestable  crime,  and  for  fear  of  losing  both  his  character  and  his 
place.  He  stated  that  he  was  not  afraid  of  being  taken  into  custody,  nor  had  he  any 
dread  of  punishment.  He  stated  also,  that  he  was  absent,  fetching  the  coat,  for  five 
minutes ;  that  the  servants  were  in  the  kitchen,  but  he  did  not  consult  them  on  ac- 
count of  his  agitation,  and  because  he  had  not  a  minute  to  spare,  expecting  the  com- 
pany to  dinner  immediately.  On  a  case  reserved,  *eleven  of  the  judges  [*850] 
thought  the  case  similar  to  R.  v.  Hickman  (supra'),  and  that  they  could  not;  with 
propriety,  depart  from  that  decision  ;  Graham,  B.,  thought  that  R.  v.  Hickman  was 
not  rightly  decided,  but  said  that  he  should  on  this  point  be  influenced  in  future  by 
what  appeared  to  be  the  general  opinion  of  the  judges.  R.  v.  Egerton,  Russ.  &  Ry. 
375. 

Upon  aflireat  of  accusing  the  prosecutor  of  unnatural  practices,  he  promised  to 
provide  a  sum  of  money  for  the  prisoners,  which  he  failed  to  do,  upon  which  they 
said  they  were  come  from  Bow  Street,  and  would  take  him  into  custody.  They  ac- 
cordingly called  a  coach,  and  while  on  their  road  to  Bow  Street,  one  of  the  prisoners 
stopped  the  coach  and  said  that  if  tWe  prosecutor  would  behave  like  a  gentleman,  and 
procure  the  money,  they  would  not  prefer  the  charge.  The  prosecutor  then  went  to 
the  house  of  a  friend,  where  he  was  absent  about  five  minutes,  when  he  returned  with 
10?.,  which  he  gave  to  the  prisoners.  He  stated  that  he  parted  with  his  money  in 
the  fear  and  dread  of  being  placed  in  the  situation  of  a  criminal  of  that  nature,  had 
they  persisted  in  preferring  the  charge  against  him  ;  that  he  did  not  conceive  they 
were  Bow  Street  officers,  though  they  held  out  the  threat;  that  he  was  extremely 
agitated,  and  thought  that  they  would  have  taken  him  to  the  watch-house,  and  under 
that  idea,  and  the  impulse  of  the  moment,  he  parted  with  the  money.  He  stated  also 
that  he  could  not  say  that  he  gave  his  money  under  any  apprehension  of  danger  to 
his  person. 

In  a  case  of  this  kind,  where  the  point  of  violence  was  in  question,  ten  of  the 
judges  were  of  opinion  that  the  calling  of  a  coach,  and  getting  in  with  the  prosecu- 
tor, was  a  forcible  constraint  upon  him,  and  sufficient  to  constitute  a  robbery,  though 
the  prosecutor  had  no  apprehension  of  further  injury  to  his  person.  Lord  Ellen- 
borough,  Macdonald,  C.  B.,  Lawrence,  J.,  Chambre,  J.,  and  Graham,  B.,  thought 
some  degree  of  force  or  violence  essential ;  and  that  the  mere  apprehension  of  danger 
to  the  character  would  not  be  sufficient  to  constitute  this  offence.    Heath,  J.,  Grose, 
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J.,  Thompson,  B.,  Le  Blane,  J.,  and  Wood,  B.,  seemed  to  think  it  would.  K.  v.  Can- 
non, Russ.  &  Ry.  146. 

The  threat  in  these  cases  must,  of  course,  be  a  threat  to  accuse  the  party  robbed ; 
it  is  not  sufficient  to  constitute  a  robbery  that  the  threat  is  to  accuse  another  person, 
however  nearly  connected  with  the  party  from  whom  the  property  is  obtained.  The 
prisoner  was  indicted  for  robbing  the  wife  of  P.  Abraham.  It  appeared  that  under 
a  threat  of  accusing  Abraham  of  an  indecent  assault,  the  money  had  been  obtained 
by  the  prisoner  from  Abraham's  wife.  Littledale,  J.,  said,  "  I  think  this  is  not  such 
a  personal  fear  in  the  wife  as  is  necessary  to  constitute  the  crime  of  robbery.  If  I 
were  to  hold  this  a  robbery,  it  would  be  going  beyond  any  of  the  decided  cases;"  and 
his  lordship  directed  an  acquittal.  He  said  that  the  case  was  new  and  perplexing. 
He  thought  it  was  rather  a  misdemeanor;  and  even  as  a  misdemeanor  the  case  was 
new.  The  principle  was,  that  the  person  threatened  is  thrown  off  his  guard  and  has 
not  firmness  to  resist  the  extortion;  but  he  could  not  apply  that  principle  to  the  wife 
of  the  party  threatened.  R.  v.  Edward,  1  Moo.  &  R.  257 ;  5  C.  &  P.  518 :  24  E. 
C.  L.  R. 

The  prisoner  went  twice  to  the  house  where  the  prosecutor  lived  in  service,  and 
called  him  a  sodomite.  The  prosecutor  took  him  each  time  before  a  magistrate,  who 
[*851]  discharged  him.  On  being  discharged,  *the  prisoner  followed  the  prosecu- 
tor, repeated  the  expressions,  and  asked  him  to  make  him  a  present,  saying  he  would 
never  leave  him  till  he  had  pulled  the  house  down;  but  if  he  did  make  him  a  hand- 
some present,  he  would  trouble  him  no  more.  He  mentioned  four  guineas,  and  the 
prosecutor  being  frightened  for  his  reputation,  and  in  fear  of  losing  his  situation,  gave 
him  the  money.  He  gave  the  money  from  the  great  apprehension  and  fear  he  had  of 
losing  his  situation.  The  prisoner  was  convicted  ;  but  a  doubt  arising  in  the  privy- 
council,  the  opinion  of  the  judges  was  taken.  Most  of  them  thought  that  this  was 
within  R.  v.  Hickman,  and  nine  of  them  were  of  opinion  that  this  case  was  law,  but 
the  three  others  thought  it  not  law.  Lord  Ellenborough  thought  that  the  prosecu- 
tor's principal  inducement  to  part  with  his  money  was  the  fear  of  the  loss  of  his  place, 
and  he  said  he  should  feel  no  difficulty  in  recommending  a  pardon ;  and  the  prisoner 
did,  in  the  end,  receive  a  pardon.  R.  v.  Elmstead,  Russ.  by  Grea.  894, 

In  the.se,  as  in  other  cases  of  robbery,  it  was  always  held  that  it  must  appear  that 
the  property  was  delivered,  or  the  money  extorjpd,  while  the  party  was  under  the 
influence  of  the  fear  arising  from  the  threats  or  violence  of  the  prisoner.  The  prose- 
cutor had  been  several  times  solicited  for  money  by  the  prisoner,  under  threats  of 
accusing  him  of  unnatural  practices.  At  one  of  those  interviews  the  prisoner  said 
he  must  have  201.  in  cash,  and  a  bond  for  50^.  a  year;  upon  which  the  prosecutor, 
in  pursuance  of  a  plan  he  had  previously  concerted  with  a  friend,  told  him  that  he 
could  not  give  them  to  him  then,  but  that  if  he  would  wait  a  few  days,  he  would 
bring  him  the  money  and  bond.  At  their  next  interview  the  prosecutor  offered  the 
prisoner  20^.,  but  he  refused  to  take  it  without  the  bond,  upon  which  the  prosecutor 
fetched  it,  and  gave  it  with  nineteen  guineas  and  a  shilling,  to  the  prisoner,  who  took 
them  away,  saying,  he  would  not  give  the  prosecutor  any  further  trouble.  The  prose- 
cutor deposed,  that  when  the  charge  was  first  made,  his  mind  was  extremely  alarmed, 
and  that  he  apprehended  injury  to  his  person  and  character,  but  that  his  fear  soon 
subsided,  and  that  he  sought  the  several  interviews  with  the  prisoner  for  the  purpose 
of  parting  with  his  property  to  him,  in  order  to  fix  him  with  the  crime  of  robbery, 
and  to  substantiate  the  fact  of  his  having  extorted  money  from  him  by  means  of  the 
charge ;  but  that  at  the  time  the  prisoner  demanded  from  him  the  money  and  the 
bond,  he  parted  with  them  without  being  under  any  apprehension,  either  of  violence 
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to  his  person  or  injury  to  his  character,  although  he  could  not  say  that  he  parted  with 
his  property  voluntarily.  The  judges  having  met  to  consider  this  case,  were  inclined 
to  be  of  opinion  that  it  was  no  robbery,  there  being  no  violence  nor  fear,  at  the  time 
when  the  prosecutor  parted  with  his  money.  Eyre,  C.  J.,  observed,  that  it  would  be 
going  a  step  further  than  any  of  the  cases,  to  hold  this  to  be  robbery.  The  principle 
of  robbery  was  violence ;  where  the  money  was  delivered  through  fear,  that  was  con- 
structive violence.  That  the  principle  he  had  acted  upon  in  such  cases  was,  to  leave 
the  question  to  the  jury,  whether  the  defendant  had,  by  certain  circumstances,  im- 
pressed such  a  terror  on  the  prosecutor  as  to  render  him  incapable  of  resisting  the 
demand.  Therefore,  where  the  prosecutor  swore  that  he  was  under  no  apprehension 
at  the  time,  but  gave  his  money  only  to  convict  the  prisoner,  he  negatived  the  rob- 
bery. That  this  was  different  from  R.  v.  Nor(^en,  Foster,  129,  where  there  was 
actual  violence ;  but  here  there  was  neither  actual  nor  constructive  *vio-  [*852] 
lence.  At  a  subsequent  meeting  of  the  judges,  the  conviction  was  held  wrong. 
R.  V.  Reane,  2  Leach,  616;  2  East,  P.  C.  734.  The  same  point  was  ruled  in  R. 
V.  Fuller,  Russ.  &  Ry.  408,  where  the  prosecutor  made  an  appointment  to  meet  the 
prisoner,  and  in  the  meantime  procured  a  constable  to  attend,  who,  as  soon  as  the 
prisoner  received  the  money,  apprehended  him.  The  prosecutor  stated  that  he 
parted  with  the  money,  in  order  that  he  might  prosecute  the  prisoner. 

Under  the  circumstances  of  the  following  case,  it  appears  to  have  been  held  that 
the  fear  was  not  continuing  at  the  time  of  the  delivery  of  the  money,  and  that  there- 
fore it  was  no  robbery.  In  consequence  of  a  charge  similar  to  that  in  the  above  cases 
having  been  made,  the  prosecutor  procured  a  sum  of  money  to  comply  with  the  de- 
mand, and  prevailed  upon  a  friend  to  accompany  him  when  he  went  to  pay  it.  His 
friend  (Shelton)  advised  him  not  to  pay  it,  but  he  did  pay  it.  He  swore  that  he 
was  scared  at  the  charge,  and  that  was  the  reason  why  he  parted  with  his  money. 
It  appeared  that  after  the  charge  was  first  made,  the  prosecutor  and  one  of  the  pris- 
oners continued  eating  and  drinking  together.  Shelton  confirmed  the  prosecutor's 
account,  and  said  he  appeared  quite  scared  out  of  his  wits.  The  judges  having  met 
to  consider  this  case,  a  majority  of  them  were  of  opinion  that  it  was  not  robbery, 
though  the  money  was  taken  in  the  presence  of  the  prosecutor,  and  the  fear  of  losing 
his  character  was  upon  him  at  the  time.  Most  of  the  majority  thought  that,  in 
order  to  constitute  robbery,  the  money  must  be  parted  with  from  an  immediate  ap- 
prehension of  present  danger  upon  the  charge  being  made,  and  not,  as  in  this  case, 
after  the  parties  had  separated,  and  the  prosecutor  had  time  to  deliberate  upon  it, 
and  apply  for  assistance,  and  had  applied  to  a  friend  by  whom  he  was  advised  not  to 
pay  it,  and  who  was  actually  present  at  the  very  time  when  it  was  paid  ;  all  which 
carried  the  appearance  more  of  a  composition  of  a  prosecution  than  it  did  of  a  rob- 
bery, and  seemed  more  like  a  calculation  whether  it  were  better  to  lose  his  money  or 
risk  his  character.  One  of  the  judges,  who  agreed  that  it  was  not  robbery,  went  upon 
the  ground  that  there  was  not  a  continuing  fear,  such  as  could  operate  in  constantem 
virum,  from  the  time  when  the  money  was  demanded  till  it  was  paid ;  for  in  the 
interval  he  could  have  procured  assistance,  and  had  taken  advice.  The  minority, 
who  held  the  case  to  be  robbery,  thought  the  question  concluded  by  the  finding  of 
the  jury  that  the  prosecutor  had  parted  with  his  money  through  fear  continuing  at 
the  time,  which  fell  in  with  the  definition  of  robbery  long  ago  adopted  and  acted 
upon,  and  they  said  it  would*  be  difficult  to  draw  any  other  line  ;  and  that  this  sort 
of  fear  so  far  differed  from  cases  of  mere  bodily  fear,  that  it  was  not  likely  to  be  dis- 
pelled, as  in  those  cases,  by  having  "the  opportunity  of  applying  to  magistrates  or 
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Others  for  their  assistance,  for  the  money  was  given  to  prevent  the  public  disclosure 
of  the  charge.  E.  v.  Jackson,  1  East,  P.  C.  Addenda  xxi ;  2  Kuss,  by  Grea.  892. 

So  much  doubt  v?as  entertained  as  to  the  law  on  this  subject,  that  a  statutory  pro- 
vision was  made  on  the  subject,  which  makes  it  an  offence  to  extort  money  by  such 
means.  The  first  statute  was  the  7  &  8  Geo.  4,  c.  'Id ;  that  now  in  force  is  the  24 
&  25  Vict.  c.  96,  ss.  46  and  47,  infra,  p.  876. 

Semble  that  now,  where  money  is  obtained  by  any  of  the  threats  to  accuse  speci- 
[*858]  fied  in  that  section,  the  indictment  must  be  on  the  *statutej  but  where  the 
money  is  obtained  by  threats  to  accuse  other  than  those  specified  in  the  act,  the  in- 
dictment may  be  for  robbery,  if  the  party  was  put  in  fear,  and  parted  with  his  prop- 
erty in  consequence.  11.  v.  Norton,  8  G.  &  P.  671 :  34  B.  C.  L.  K.  In  a  note  to 
this  case  the  recorder  is  stated  to  have  mentioned  it  to  Parke,  B.,  who  concurred  in 
the  above  opinion.  1  liuss.  by  Grea,  900  (n).  It  was  held  on  a  case  reserved,  that 
since  the  7  Wm.  4  &  1  Vict.  c.  87,  s.  4,  which  is  similar  to  the  24  &  25  Vict.  c. 
96,  s.  47,  infra,  p.  876,  an  indictment  in  the  ordinary  form  for  robbery  cannot  be 
supported  by  proof  of  extorting  money  by  threats  of  charging  an  infamous  crime,  and 
that  a  person  present  to  aid  A.  B.  to  extort  money  by  such  charges,  cannot  be  con- 
victed of  robbery  with  A.  B.,  effected  by  him  with  actual  violence,  the  prisoner  being 
no  party  to  such  violence.  R.  v.  Henry,  2  Moo.  C.  C.  118;  9  C.  &  P.'  309  :  38  E. 
C.  L.  R.  But  it  has  since  been  decided,  that  assaulting  and  threatening  to  charge 
with  an  infamous  crime  (but  in  terms  not  within  the  above  section),  with  intent 
thereby  to  extort  money,  was  an  assault  with  intent  to  rob.  R.  v.  Stringer,  2  Moo. 
C.  C.  361 ;  1  'C.  &  K.  188  :  47  E.  C.  L.  R.  In  this  latter  case  the  judges  doubted 
whether  R.  v.  Henry  was  rightly  decided,  on  the  ground  on  which  it  was  decided, 
viz.,  that  it  was  not  robbery  to  obtain  money  by  threat  of  a  charge  of  sodomy. 

It  is  no  defence  to  a  charge  of  robbery  by  threatening  to  accuse  a  man  of  an  un- 
natural crime,  that  he  has  in  fact  been  guilty  of  such  crime.  Where  the  prisoner 
set  up  that  defence,  and  stated  that  the  prosecutor  had  voluntarily  given  him  the 
money  not  to  prosecute  him  for  it,  Littledale,  J.,  said,  that  it  was  equally  a  robbery 
to  obtain  a  man's  money  by  a  threat  to  accuse  him  of  an  infamous  crime,  whether  the 
prosecutor  was  really  guilty  or  not ;  as,  if  he  was  guilty,  the  prisoner  ought  to  have 
prosecuted  him  for  it,  and  not  to  have  extorted  money  from  him ;  but  if  the  money 
was  given  voluntarily  without  any  previous  threat,  the  indictment  could  not  be  sup- 
ported. The  jury  acquitted  the  prisoner.  R.  v.  Gardner,  1  C.  &  P.  479  :  12  E.  C. 
L.  R.     See  also,  post,  tit.  Threats. 

Proof  of  the  putting  in  fear — must  he  before  the  taking.]  It  must  appear  that 
the  property  was  taken  while  the  party  was  under  the  influence  of  the  fear;  for  if  the 
property  be  taken  first,  and  the  menaces  or  threats  inducing  the  fear,  be  used  after- 
wards, it  is  not  robbery.  The  prisoner  desired  the  prosecutor  to  open  a  gate  for  him. 
While  he  was  so  doing,  the  prisoner  took  his  purse.  The  prosecutor  seeina;  it  in  the 
prisoner's  hands,  demanded  it,  when  the  prisoner  answered,  "  Villain,  if  thou  speak- 
est  of  this  purse,  I  will  pluck  thy  house  over  thy  ears,"  &c.,  and  then  went  away ; 
and  because  he  did  not  take  it  with  violence,  or  put  the  prosecutor  in  fear,  it  was 
ruled  to  be  larceny  only,  and  no  robbery,  for  the  words  of  menace  were  used  after  the 
taking  of  the  purse.  R.  v.  Harman,  1  Hale,  P.  C.  534;,  1  Leach,  198  (m). 
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Breaking  and  entering  place  of  worship  and  committing  a  felony]  Bt  the  24  & 
25  Vict.  c.  96,  s.  50,  "  Whosoever  shall  break  and  enter  any  church,  chapel,  meet- 
ing-house, or  other  place  of  divine  worship,  and  commit  any  felony  therein,  or  beinc 
in  any  church,  chapel,  meeting-house  or  other  place  of  divine  worship  shall  commit 
any  felony  therein  and  break  out  of  the  same,  shall  be  guilty  of  felony,  arid  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Breaking  and  entering  a  place  of  worship  with  intent  to  commit  a  felony.]  See 
24  &  25  Vict.  c.  96,  s.  57,  supra,  p.  400. 

Riotoxisly  demolishing  or  injuring  place  of  worship.]  See  24  &  25  Vict.  c.  97,  ss. 
11  &  12  ;  supra,  p.  831. 

Proof  that  the  building  is  a  church  or  chapel.]  It  must  appear  that  the  building 
in  which  the  offence  was  committed,  was  a  church  or  chapel.  Where  the  goods  stolen 
had  been  deposited  in  the  church  tower,  which  had  a  separate  roof,  but  no  outer  door, 
the  only  way  of  going  to  it  being  through  the  body  of  the  church,  from  which  the 
tower  was  not  separated  by  a  door  or  partition  of  any  kind.  Park,  J.,  was  of  opinion, 
that  this  tower  was  to  be  taken  as  a  part  of  the  church.  R.  v.  Wheeler,  3  C.  &  P. 
585  :  14  E.  C.  L.  E. 

The  vestry  of  a  parish  church  was  broken  open  and  robbed.  It  was  formed  out  of 
what  before  had  been  the  church-porch ;  but  had  a  door  opening  into  the  churchyard, 
which  could  only  be  unlocked  from  the  inside.  It  was  held  by  Coleridge,  J.,  that 
this  vestry  was  part  of  the  fabric  of  the  church,  and  within  the  act.  R.  v.  Evans, 
Carr.  &  M.  298. 

Property  how  laid  in  the  indictment.]  In  R.  v.  Wortley,  1  Den.  C.  C.  R.  162, 
the  prisoner  was  indicted  for  breaking  into  a  church  and  stealing  a  box  and  money. 
The  box  was  a  very  ancient  bos,  firmly  fixed  by  two  screws  at  the  back  to  the  out- 
side of  a  pew  in  the  centre  aisle  of  the  church,  and  by  a  third  screw  at  the  bottom,  to 
a  supporter  beneath,  and  over  the  box  was  an  ancient  board,  with  the  inscription 
painted  thereon,  "  Remember  the  Poor."  The  court  "  thought  that  the  box  might 
be  presumed,  in  the  absence  of  any  contrary  evidence,  to  have  been  placed  in  the 
church  pursuant  to  the  canon ;  Burn's  Eccl.  Law,  369,  tit.  Church ;  and  that  the 
money  therein  placed  was  constructively  in  the  possession  of  the  vicar  and  church- 
wardens." 

Frequently  the  property  is  laid  in  the  parishioners ;  sometimes  in  the  rector  alone, 
and  sometimes  in  the  churchwardens  alone.  See  1  Hale,  P.  C.  51,  81 ;  2  East,  P. 
C.  681.     In  a  private  chapel  the  property  ought  perhaps  to  be  laid  in  the  private 
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*SEA  AND  EIVER  BANKS,  PONDS,  MILL-DAMS,  &o. 

Damaging  sea  and  river  hanks  and  works  belonging  to  ports,  harbors,  cfcc.J  By 
the  24  &  25  Vict.  c.  97,  s.  30,  "  Whosoever  shall  unlawfully  and  maliciously  break 
down,  or  cut  down,  or  otherwise  damage  or  destroy  any  sea  bank  or  sea  wall,  or  the 
bank,  dam,  or  wall  of  or  belonging  to  any  river,  canal,  drain,  reservoir,  pool,  or  marsh, 
whereby  any  land  or  building  shall  be,  or  shall  be  in  danger  of  being  overflowed  or 
damaged,  or  shall  unlawfully  and  maliciously  throw,  break,  or  cut  down,  level,  under- 
mine, or  otherwise  destroy  any  quay,  wharf,  jetty,  look,  sluice,  floodgate,  weir,  tunnel, 
towing-path,  drain,  watercourse,  or  other  work  belonging  to  any  port,  harbor,  dock,  or 
reservoir,  or  on  or  belonging  to  any  navigable  river  or  canal,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  impris- 
oned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement ;  and  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping." 

By  s.  31,  "  Whosoever  shall  unlawfully  and  maliciously  cut  oflF,  draw  up,  or  remove 
any  piles,  chalk,  or  other  materials  fixed  in  the  ground,  and  used  for  securing  any 
sea  bank  or  sea  wall,  or  the  bank,  dam,  or  wall  of  any  river,  canal,  drain,  aqueduct, 
marsh,  reservoir,  pool,  port,  harbor,  dock,  quay,  wharf,  jetty,  or  lock,  or  shall  unlaw- 
fully and  maliciously  open  or  draw  up  any  floodgate  or  sluice,  or  do  any  other  injury 
or  mischief  to  any  navigable  river  or  canal,  with  intent  and  so  as  thereby  to  obstruct 
or  prevent  the  carrying  on,  completing,  or  maintaining  the  navigation  thereof,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
'less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement;  and,  if  a  male 
•under  the  age  of  sixteen  years,  with  or  without  whipping." 

Injuries  to  fish-ponds,  mill-dams,  &c.}  By  s.  32,  "Whosoever  shall  unlawfully 
and  maliciously  cut  through,  break  down,  or  otherwise  destroy  the  dam,  floodgate,  or 
eluice  of  any  fish-pond,  or  of  any  water  which  shall  be  private  property,  or  in  which 
there  shall  be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy  any 
of  the  fish  in  such  pond  or  water,  or  so  as  thereby  to  cause  the  loss  or  destruction  of 
any  of  the  fish,  or  shall  unlawfully  and  maliciously  put  any  lime  or  other  noxious 
material  in  any  such  pond  or  water  with  intent  thereby  to  destroy  any  of  the  fish  that 
■may  then  be  or  that  may  thereafter  be  put  therein,  or  shall  unlawfully  and  mali- 
•ciously  cut  through,  break  down,  or  otherwise  destroy  the  dam  or  floodgate  of  any 
,[*856]  millpond,  reservoir,  or  pool,  shall  be  guilty  of  a  misdemeanor,  and  *being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
.-and  with  or  without  solitary  confinement;  and  if  a  male  under  the  age  of  sixteen 
jears,  with  or  without  whipping." 
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*SEAMEN,  OFFENCES  EELATING  TO. 

Forcing  seamen  on  shore.]  By  the  17  &  18  Vict.  c.  104,  s.  206,  "If  the  master 
or  any  other  person  belonging  to  any  British  ship,  wrongfully  forces  on  shore  and 
leaves  behind,  or  otherwise  wilfully  and  wrongfully  leaves  behind,  in  any  place  on 
shore  or  at  sea  in  or  out  of  her  majesty's  dominions,  any  seaman  or  apprentice  be- 
longing to  such  ship  before  the  completion  of  the  voyage  for  which  such  person  was 
engaged,  or  the  return  of  the  ship  to  the  United  Kingdom,  he  shall  for  each  such 
offence  be  deemed  guilty  of  a  misdemeanor." 

Wrongfully  discharging  or  leaving  behind  seamen.]  By  s.  207,  "If  the  master 
of  any  British  ship  does  any  of  the  following  things  (that  is  to  say) : 

(1.)  Discharges  any  seaman  or  apprentice  in  any  place  situate  in  any  British  pos- 
session abroad  (except  the  possession  in  which  he  was  shipped),  without  pre- 
viously obtaining  the  sanction  in  writing,  indorsed  on  the  agreement  of  some 
public  shipping  master  or  other  oflScer  duly  appointed  by  the  local  govern- 
ment in  that  behalf,  or  (in  the  absence  of  any  such  functionary)  of  the  chief 
officer  of  customs  resident  at  or  near  the  place  where  the  discharge  takes 
place : 
(2.)  Discharges  any  seaman  or  apprentice  at  any  place  out  of  her  majesty's  domin- 
ions, without  previously  obtaining  the  sanction  so  indorsed  as  aforesaid  of  the 
British  consular  officer  there  or  (in  his  absence)  of  two  respectable  merchants 
resident  there : 
(3.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  situate  in  any  British 
possession  abroad,  on  any  ground  whatever,  without  previously  obtaining  a 
certificate  in  writing,  so  indorsed  as  aforesaid,  from  such  officer  or  person  as 
aforesaid,  stating  the  fact  and  the  cause  thereof,  whether  such  cause  be  unfit- 
ness or  inability  to  proceed  to  sea,  or  desertion,  or  disappearance : 
(4.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of  her  majesty's  do- 
minions, on  shore  or  at  sea,  on  any  ground  whatever,  without  previously  ob- 
taining the  certificate,  indorsed  in  manner  and  to  the  effect  last  aforesaid,  of 
the  British  consular  officer  there  or  (in  his  absence)  of  two  respectable  mer- 
chants, if  there  is  any  such  at  or  near  the  place  where  the  ship  then  is : 
he  shall  for  each  such  default  be  deemed  guilty  of  a  misdemeanor,  and  the  said  func- 
tionaries shall,  and  the  said  merchants  may,  examine  into  the  ground  of  such  pro- 
posed discharge,  or  into  the  allegation  of  such  unfitness,  inability,  desertion,  or  dis- 
appearance as  aforesaid,  in  a  summary  way,  and  may  for  that  purpose,  if  they  think 
fit  so  to  do,  administer  oaths,  and  may  either  grant  or  refuse  such  sanction  or  certifi- 
cate as  appears  to  them  to  be  just." 

On,  whom  burden  of  proof  lies  ]  By  s.  208,  "  Upon  the  trial  of  *any  in-  [*858] 
formation,  indictment,  or  other  proceeding  against  any  person  for  discharging  or  leav- 
ing behind  any  seaman  or  apprentice,  contrary  to  the  provisions  of  this  act,  it  shall 
lie  upon  such  person  either  to  produce  the  sanction  or  certificate  hereby  required,  or 
to  prove  that  he  had  obtained  the  same  previously  to  having  discharged  or  left  be- 
hind such  seaman  or  apprentice,  or  that  it  was  impracticable  for  him  to  jbtain  such 
sanction  or  certificate." 

Punishment.]  By  s.  517,  "Every  offence  declared  by  this  act  a  misdemeanor  shall 
be  punishable  by  fine  or  imprisonment,  with  or  without  hard  labor." 
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Stealing  from  sliips,  docks,  wharves,  &q.  ,..,... 
ship  in  distress  or  wrecked,     ...... 

Setting  fire  to,  casting  away,  or  destroying  ship,  ..... 
casting  awo.y,  or  destroying  ship,  with  intent  to  murder, 
&e.,  ship,  with  intent  to  prejudice  owner  or  underwriter, 

Attempting  to  set  fire  to,  east  away,  or  destroy  ship,    . 

Blowing  up  or  attempting  to  blow  up  ships 

Otherwise  damaging  ships,    ...... 

Exhibiting  false  signals  or  otherwise  endangering  ships, 

Removing  or  concealing  buoys  and  other  sea-marks,     . 
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Stealing  from  ships,  docks,  wharves,  &c.]  By  the  24  &  25  Vict.  o.  96,  s.  63, 
"  Whosoever  shall  steal  any  goods  or  merchandise  in  any  vessel,  barge,  or  boat,  of 
any  description  whatsoever,  in  any  haven,  or  in  any  port  of  entry  or  discharge,  or 
upon  any  navigable  river  or  canal,  or  in  any  creek  or  basin  belonging  to  or  communi- 
cating with  any  such  haven,  port,  river,  or  canal,  or  shall  steal  any  goods  or  merchan- 
dise from  any  dock,  wharf,  or  quay  adjacent  to  any  such  haven,  port,  river,  canal, 
"creek,  or  basin,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing fourteen  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

Stealing  frorm  ships  in  distress  or  wrecked.']  By  s.  64,  "  Whosoever  shall  plun- 
der or  steal  any  part  of  any  ship  or  vessel  which  shall  be  in  distress  or  wrecked, 
stranded  or  cast  on  shore,  or  any  goods,  merchandise,  or  articles  of  any  kind  belong- 
ing to  such  ship  or  vessel,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Setting  fire  to,  casting  away,  or  destroying  ship.]  See  24  &  25  Vict.  c.  97,  s.  42, 
supra,  p.  262. 

Setting  fire  to,  casting  away,  or  destroying  ship,  with  intent  to  murder.]  See  24 
&  25  Vict.  c.  100,  s.  18,  supra,  p.  262. 

[*8G0]     "^Setting  fire  to  or  casting  away  ship,  with  intent  to  prejudice  owner  or 
underwriter.]     See  24  &  25  Vict.  c.  97,  s.  43,  supra,  p.  262. 

Attempting  to  set  fire  to,  cast  away,  or  destroy  ship.]  See  24  &  25  Vict.  c.  97,  s. 
44,  supra,  p.  264. 


Blowing  up  or  attempting  to  Mow  up  ships.]     See  24  &  25  Vict.  c.  97,  s.  45,  and 
0.  100,  s.  80,  supra,  p.  533. 
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Otherwise  damaging  ahips.]  By  the  24  &  25  Vict.  c.  97,  s.  46,  "Whosoever  shall 
unlawfully  and  maliciously  damage  otherwise  than  by  fire,  gunpowder,  or  other  ex- 
plosive substance,  any  ship  or  vessel,  whether  complete  or  in  an  unfinished  state,  with 
intent  to  destroy  the  same  or  render  the  same  useless,  shall  be  guilty  of  felony,  and 
being  cqnvicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping." 

Exhibiting  false  signals  or  otherwise  endangering  ships  J  By  s.  47,  "  Whosoever 
shall  unlawfully  mask,  alter,  or  remove  any  light  or  signal,  or  unlawfully  exhibit  any 
false  light  or  signal,  with  intent  to  bring  any  ship,  vessel,  or  boat  into  danger,  or  shall 
unlawfully  and  maliciously  do  anything  tending  to  the  immediate  loss  or  destruction 
of  any  ship,  vessel,  or  boat,  and  for  which  no  punishment  is  hereinbefore  provided, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping." 

Removing  or  concealing  huoys  and  other  seamarhs'\  By  s.  48,  "Whosoever  shall 
unlawfully  and  maliciously  cut  away,  cast  adrift,  remove,  alter,  deface,  sink,  or  de- 
stroy, or  shall  unlawfully  and  maliciously  do  any  act,  with  intent  to  cut  away,  cast 
adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  shall  in  any  other  manner  unlawfully 
and  maliciously  injure  or  conceal  any  boat,  buoy,  buoy-rope,  perch,  or  mark  used  or 
intended  for  the  guidance  of  seamen  or  for  the  purpose  of  navigation,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping." 

Also,  by  the  1  &  2  Geo.  4,  c.  75,  s.  1,  "If  any  person  or  persons  shall  wilfully  cut 
away,  cast  adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  in  any  other  way  injure 
or  conceal  any  buoy,  buoy-rope,  or  mark  belonging  to  any  ship  or  vessel,  or  which 
may  be  attached  to  any  anchor  or  cable  belonging  to  any  ship  or  vessel  whatever, 
whether  in  distress  or  otherwise,  such  peraon  or  persons  so  offending  *shall,  [*861] 
on  being  convicted  of  such  offence,  be  deemed  and  adjudged  to  be  guilty  of  felony, 
and  shall  be  liable  to  be  transported  for  any  term  not  exceeding  seven  years,  or  to  be 
imprisoned  for  any  number  of  years,  at  the  discretion  of  the  court  in  which  the  con- 
viction shall  be  made." 

Injuries  to  wrecks  and  articles  belonging  thereto.]  By  the  24  &  25  Vict.  c.  97, 
s.  49,  "Whosoever  shall  unlawfully  and  maliciously  destroy  any  part  of  any  ship  or, 
vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods, 
merchandise,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out  hard  labor,  and  with  or  without  solitary  confinement." 
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Receiving  anchors,  &c.]  By  the  1  &  2  Geo.  4,  o.  75,  s.  12,  "  If  any  person  shall 
knowingly  and  wilfully,  and  with  intent  to  defraud  and  injure  the  true  owner  or  own- 
ers thereof,  or  any  person  interested  therein  as  aforesaid,  purchase  or  receive  any 
anchors,  cables,  or  goods  or  merchandise,  which  may  have  been  taken  up,  weighed, 
swept  for,  or  taken  possession  of,  whether  the  same  shall  have  belonged  to  %ny  ship 
or  vessel  in  distress  or  otherwise,  or  whether  the  same  shall  have  been  preserved  from 
any  wreck,  if  the  directions  thereinbefore  contained,  with  regard  to  such  articles, 
shall  not  have  been  previously  complied  with,  such  person  or  persons  shall,  on  con- 
viction thereof,  be  deemed  guilty  of  receiving  stolen  goods,  knowing  the  same  to 
have  been  stolen,  as  if  the  same  had  been  stolen  on  shore,  and  suffer  the  like  pun- 
ishment as  for  a  misdemeanor  at  the  common  law,  or  be  liable  to  be  transported  for 
seven  years,  at  the  discretion  of  the  court  before  which  he,  she,  or  they  shall  be 
tried." 

And  by  sect.  15,  persons  carrying  anchors  and  cables  abroad  may  be  transported 
for  any  term  not  exceeding  seven  years. 

By  1  &  2  Geo.  4,  c.  76,  similar  provisions  are  made  for  the  Cinque  Ports. 

See  also  the  2  Geo.  2,  c.  28,  s.  13,  and  the  2  &  3  Vict.  c.  47,  ss.  27,  28,  as  to  cut- 
ting and  destroying,  &c.,  cordage,  &c.,  on  the  Thames. 

Misconduct  endangering  ship  or  safety  of  persons  on  hoard."]  By  the  17  &  18 
Vict.  c.  104,  s.  239,  "  Any  master  of,  or  any  seaman  or  apprentice  belonging  to  any 
British  ship,  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of 
drunkenness,  does  any  act  tending  to  the  immediate  loss,  destruction,  or  serious 
damage  of  such  ship,  or  tending  immediately  to  endanger  the  life  or  limb  of  any  per- 
son belonging  to  or  on  board  of  such  ship,  or  who  by  wilful  breach  of  duty,  or  by  ne- 
glect of  duty,  or  by  reason  of  drunkenness,  refuses  or  omits  to  do  any  lawful  act 
proper  and  requisite  to  be  done  by  him  for  preserving  such  ship  from  immediate  loss, 
destruction,  or  serious  damage,  or  for  preserving  any  person  belonging  to  or  on  board 
of  such  ship  from  immediate  danger  to  life  or  limb,  shall  for  every  such  offence  be 
deemed  guilty  of  a  misdemeanor." 

By  s.  366,  the  same  provision  is  made  with  respect  to  pilots  "  when  in  charge  of 
any  ship." 

[*862]     *By  s.  518,  "Every  offence  by  this  act  declared  to  be  a  misdemeanor  shall 
be  punishable  by  fine  or  imprisonment  with  or  without  hard  labor." 

Venue.']  By  the  24  &  25  Vict.  c.  96,  s.  64  (supra'),  in  offences  under  that  sec- 
tion, "  the  offender  may  be  indicted  and  tried  either  in  the  county  or  place  in  which 
the  offence  shall  have  been  committed,  or  in  any  county  or  place  next  adjoining." 
By  the  17  &  18  Vict.  c.  104,  s.  520,  "  For  the  purpose  of  giving  jurisdiction  under 
this  act,  every  offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of 
complaint  to  have  arisen,  either  in  the  place  in  which  the  same  actually  was  commited 
or  arose,  or  in  any  place  in  which  the  offender  or  person  complained  against  may 
be." 

Also  by  the  1  &  2  Geo.  4,  c.  75,  s.  22,  all  felonies,  misdemeanors,  and  other 
offences  under  that  act  "  shall  and  may  be  laid  to  be  committed,  and  shall  be  tried 
in  any  city  or  county  (being  a  county)  where'  any  such  article,  matter,  or  thing  in 
relation  to  which  such  offence  shall  have  been  committed,  shall  have  been  found  in 
the  possession  of  the  person  committing  the  same." 
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♦SHOOTING. 

Shooting  or  attempting  to  shoot,  with  intent  to  murder.]  See  24  &  25  Vict.  c.  100, 
s.  14,  supra,  p.  720. 

Shooting  or  attempting  to  shoot,  with  intent  to  do  grievous  hodily  harm.]  See  24 
&  25  Vict.  c.  100,  s.  18,  svpra,  p.  274. 

What  shall  constitute  loaded  arms.]  By  the  24  &  25  Vict.  c.  100,  s.  19,  "Any 
gun,  pistol,  or  other  arms  which  shall  be  loaded  in  the  barrel  with  gunpowder,  or  any 
other  explosive  substance,  and  ball,  shot,  slug,  or  other  destructive  material,  shall  be 
deemed  to  be  loaded  arms  within  the  meaning  of  this  act,  although  the  attempt  to 
discharge  the  same  may  fail  from  want  of  proper  priming  or  from  any  other  cause." 

Proof  of,  arms  being  loaded.]  It  makes  no  difference  what  the  gun  or  other  arm 
is  loaded  with,  if  it  is  capable  of  effecting  the  intent  with  which  the  prisoner  is 
charged.  Per  Le  Blanc,  J.,  R.  v.  Kitchen,  Russ.  &  Ry.  95.  Upon  an  indictment 
under  the  43  Geo.  3,  c.  48,  s.  1,  for  priming  and  levelling  a  blunderbuss,  loaded  with 
gunpowder  and  leaden  shot,  and  attempting,  by  drawing  the  trigger,  to  discharge  the 
^ame,  with  intent  to  murder,  the  jury  found  that  the  blunderbuss  was  not  primed 
when  the  prisoner  drew  the  trigger,  but  found  the  prisoner  guilty.  On  a  case  re- 
served, a  majority  of  the  judges  considered  the  verdict  of  the  jury  as  equivalent  to 
finding  by  them  that  the  blunderbuss  was  not  so  loaded  as  to  be  capable  of  doing 
mischief  by  having  the  trigger  drawn,  and  if  such  were  the  case,  they  were  of 
opinion  in  point  of  law  that  it  was  not  loaded  within  the  meaning  of  the  statute.  R. 
v.  Carr,  Russ.  &  Ry.  377.  So  upon  an  indictment  under  the  9  Geo.  4,  c.  31,  for  at- 
tempting to  discharge  a  loaded  pistol,  by  drawing  the  trigger,  with  intent,  &c.,  the 
defence  was,  that  the  touch-hole  was  plugged ;  Patteson,  J.,  said  to  the  jury,  "  If 
you  think  that  the  pistol  had  its  touch-hole  plugged,  so  that  it  could  not  by  possi- 
bility do  mischief,  the  prisoner  ought  to  be  acquitted,  because  I  do  not  think  that  a 
pistol  so  circumstanced  ought  to  be  considered  as  loaded  arms  within  the  meaning  of 
the  act."  R.  v.  Harris,  5  0.  &  P.  159  :'24  E.  C.  L.  R.  A  rifle,  which  is  loaded, 
but  which,  for  want  of  priming,  will  not  go  off,  is  not  a  loaded  arm.  within  the  third 
section ;  and  the  pointing  a  rifle  thus  circumstanced  at  a  person,  and  pulling  the  trig- 
ger of  it,  whereby  the  cock  and  hammer  were  thrown,  and  the  pan  opened,  will  not 
warrant  a  conviction  under  the  third  section.  R.  v.  James,  1  C.  &  K.  580 :  47  E.  C. 
L.  R.     But  see  now  24  &  25  Vict.  c.  100,  s.  19,  supra.  , 

Where  the  prisoner,  by  snapping  a  percussion  cap,  discharged  a  gun-barrel  de- 
tached from  the  stock,  Patteson,  J.,  held  this  to  be  shooting  with  "loaded  arms" 
within  the  9  Geo.  4,  c.  81,  and,  after  consulting  several  of  the  judges,  refused  to  re- 
serve the  point.  R.  v.  Coates,  6  C.  &  P.  394 :  25  E.  C.  L.  R. 

*  Proof  of  shooting.]  Where  the  prisoner  fired  into  a  room  in  which  he  [*864] 
supposed  the  prosecutor  to  be,  but  in  point  of  fact  he  was  in  another  part  of  his  house, 
where  he  could  not  by  possibility  be  reached  by  the  shot,  Gurney,  B.,  held  that  the 
indictment  could  not  be  supported.  R.  v.  Lovell,  2  Moo.  &  R.  80.  An  indictment 
for  maliciously  shooting  at  A.  B.  is  supported,  if  he  be  struck  by  the  shot,  though 
the  gun  be  aimed  at  a  different  person.  R.  v.  Jarvis,  2  Moo.  &  R.  40. 

Some  act  must  be  done  to  prove  an  attempt  to  discharge  fire-arms.  Blerely  pre- 
senting them  is  not  sufficient.   R.  v.  Lewis,  9  C.  &  P.  523  :  88  E.  0.  L.  R.     If  a 
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person,  intending  to  shoot  another,  put  his  finger  on  the  trigger  of  a  loaded  fire-arm, 
but  is  prevented  from  pulling  the  trigger,  this  is  not  an  attempt  to  discharge  loaded 
arms  within  the  statute..  K.  v.  St.  George,  9  C.  &  P.  483. 

Sending  a  tin  box,  filled  with  gunpowder  and  peas,  to  the  prosecutor,  so  contrived 
that  the  prosecutor  should  set  fire  to  the  powder  by  opening  the  box,  was  held  by  the 
judges  not  to  be  an  attempt  to  discharge  loaded  arms  within  the  9  Geo.  4,  c.  31,  s. 
11.   R.  V.  Mountford,  1  Moo.  C.  C.  441. 


[*865]  *SHOP. 

Breaking  in  or  out  of,  and  committing  any  felony  in  a.  slinp,  warehouse,  or  count- 
ing-house.'] This  offence  is  provided  for  by  the  24  &  25  Vict.  o.  96,  s.  56,  supra, 
p.  400.  The  general  law  on  this  subject  will  be  found  under  the  heads  of  Burglary 
and  Dwelling-house. 

What  huildings  are  within  the  section.]  It  was  held  by  Alderson,  B.,  that  a  work- 
shop, such  as  a  carpenter's  or  blacksmith's  shop,  was  not  within  the  7  &  8  Geo.  4,  c. 
29,  s.  15,  a  similar  act  to  that  now  in  force.  R.  v.  Sanders,  9  Carr.  &  P.  79.  But  was 
subsequently  held  by  Lord  Denman,  C.  J.,  in  R.  v.  Garter,  1  C.  &  K.  173  :  47  E. 
C.  L.  R.,  that  a  person  who  breaks  into  an  ordinary  blacksmith's  shop,  containing  a 
forge  and  used  as  a  workshop  only,  not  being  inhabited  nor  attached  to  any  dwelling-' 
house,  and  who  steals  goods  therein,  may  be  convicted  of  breaking  into  a  shop  and 
stealing  goods,  under  the  foregoing  section.  A  building  formed  part  of  premises  em- 
ployed as  chemical  works;  it  was  commonly  called  "the  machine  house,"  a  weigh- 
ing-machine being  there,  where  all  the  goods  sent  out  were  weighed,  and  a  book 
being  kept  there,  in  which  entries  of  the  goods  so  weighed  were  made.  It  appeared 
that  the  account  of  the  time  of  the  workmen  employed  in  the  works  was  kept  in  that 
place;  that  the  wages  of  the  men  were  paid  there;  that  the  books  in  which  the  en- 
tries of  time  and  the  payment  of  wages  were  entered,  were  brought  to  the  building 
for  the  purpose  of  making  entries  and  paying  wages,  but  that  at  other  times  they 
were  kept  in  what  was  called  "  the  oflSce,"  where  the  general  books  and  accounts  of 
the  concern  were  kept.  It  was  held,  that  this  building  was  a  counting-house  within 
this  section.  R.  v.  Potter,  2  Den.  C.  C.  R.  235;  S.  C.  20  L.  J.  M.  C.  170.  A  cellar 
used  merely  for  the  deposit  of  goods  intended  for  removal  and  sale,  is  a  warehouse 
within  this  section.    Per  Eolfe,  B.,  in  R.  v.  Hill,  2  Moo.  «&  R.  458. 


[*866]  *SMUGGLING. 

AND   OTHER   OFFENCES   CONNECTED   WITH   THE   CUSTOMS. 

Making  signals  to  smuggling  vessels,    ......         .         .  ggg 

Assembling  armed  to  assist  in  smuggling,     .......  gfi? 

Proof  of  being  assembled  togetber,       ........  *  g67 

armed  with  offensive  weapons,      .......'  868 

Sbooting  at  a  vessel  belonging  to  the  navy,  Ao.,  •...,.'.  868 

Beiog  in  company  with  others  having  prohibited  goods, '.  868 

Assault  upon  revenue  officers,       ......,..''  869 

Compensations  and  rewards,         •••.....**'  869 

Indictment — how  preferred  and  found,         .......'"  869 

Limitation  of  prosecutions,  ........*'"*  qao 


Venue, 


869 


Presumptions, 

The  statutes  against  the  offence  of  smuggling  were  included  in  the  6  Geo.  4,  c. 
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108 ;  but  other  statutes  having;  been  subsequently  passed,  the  whole  were  consoli- 
dated in  the  3  &  4  Wm.  4,  c.  53.  This  latter  statute,  and  the  parts  of  acts  subse- 
quently passed  for  the  amendment  of  the  law,  were  •consolidated  in  the  8  &  9  Vict, 
c.  87  (U.  K.),  which  was  repealed  by  the  16  &  17  Vict.  c.  107.  This  act  contains 
various  regulations  with  regard  to  prosecutions  by  the  customs  in  general. 

Malcing  signals  to  smugglivg  vessels.']  By  the  16  &  17  Vict.  c.  107,  s.  244,  "  No 
person  shall,  after  sunset  and  before  sunrise,  between  the  21st  day  of  September  and 
the  1st  day  of  April,  or  after  the  hour  of  eight  in  the  evening  and  before  the  hour 
of  six  in  the  morning,  at  any  other  time  of  the  year,  make,  aid,  or  assist  in  making 
any  signal  in  or  on  board,  or  from  any  ship  or  boat,  or  on  or  from  any  part  of  the 
coast  or  shore  of  the  United  Kingdom,  or  within  six  miles  of  any  part  of  such  coast 
or  shore,  for  the  purpose  of  giving  notice  to  any  person  on  board  any  smuggling  ship 
or  boat,  whether  any  person  on  board  of  any  such  ship  or  boat  be  or  not  within  dis- 
tance to  notice  any  such  signal;  and  if  any  person,  contrary  to  this  act,  shall  make 
or  cause  to  be  made,  or  aid  or  assist  in  making  any  such  signal',  such  person  so 
oflFending  shall  be  guilty  of  a  misdemeanor;  and  any  person  may  stop,  arrest,  and 
detain  the  person  so  offending,  and  convey  him  before  any  justice,  who,  if  he  see 
cause,  shall  commit  the  offender  to  the  next  county  gaol,  there  to  remain  until  de- 
livered by  due  course  of  law;  and  it  shall  not  be  necessary  to  prove  on  any  indict- 
ment or  information  in  such  case  that  any  ship  or  boat  was  actually  on  the  coast; 
and  the  offender,  being  duly  convicted,  shall,  by  order  of  the  court  before  whom  he 
shall  be  convicted,  either  forfeit  the  penalty  of  one  hundred  pounds,  or,  at  the  discre- 
tion of  such  *court,  be  committed  to  the  common  gaol  or  house  of  correction,  [*867] 
there  to  be  kept  to  hard  labor  for  any  term  not  exceeding  one  year." 

By  s.  245,  "  If  any  person  be  charged  with  and  indicted  for  having"  made,  or 
caused  to  be  made,  or  for  aiding  or  assisting  in  making  any  such  signal  as  aforesaid, 
the  burden  of  proof  that  such  signal,  so  charged  as  having  been  made  with  intent 
and  for  the  purpose  of  giving  such  notice  as  aforesaid,  was  not  made  with  such  in- 
tent and  for  such  purpose,  shall  be  upon  the  defendant  against  whom  such  charge  is 
made  or  such  indictment  is  found." 

By  s.  246,  any  person  may  prevent  such  signals  being  made,  and  may  enter  lands 
for  that  purpose. 

Assembling  armed  to  assist  in  smuggling.]  By  the  16  &  17  Viet.  c.  107,  s.  246, 
"  If  any  persons  to  the  number  of  three  or  more,  armed  with  fire-arms  or  other 
offensive  weapons,  shall  within  the  United  Kingdom,  or  within  the  limits  of  any 
port,  harbor,  or  creek  thereof,  be  assembled  in  order  to  be  aiding  and  assisting,  in 
the  illegal  landing,  running,  or  carrying  away  of  any  prohibited  goods,  or  any  goods 
liable  to  any  duties  which  have  not  been  paid  or  secured,  or  in  rescuing  or  taking 
away  any  such  goods  as  aforesaid,  after  seizure,  from  the  officer  of  the  customs,  or 
other  officer  authorized  to  seize  the  same,  or  from  any  person  or  persons  employed 
by  them,  or  assisting  them,  or  from  the  place  where  the  same  shall  have  been  lodged 
by  them,  or  in  rescuing  any  person  who  shall  have  been  apprehended  for  any  of  the 
offences  made  felony  by  this  or  any  act  relating  to  the  customs,  or  in  the  prevent- 
ing of  the  apprehension  of  any  person  who  shall  have  been  guilty  of  such  offence,  or 
in  case  any  persons  to  the  number  of  three  or  more,  so  armed  as  aforesaid,  shall, 
within  the  United  Kingdom,  or  within  the  limits  of  any  port,  harbor,  or  creek  there- 
of, be  so  aiding  or  assisting,  every  person  so  offending,  and  every  person  aiding,  abet- 
ting, or  assisting  therein,  shall,  being  thereof  convicted,  be  adjudged  guilty  of  felony, 
and  shall  be  liable,  at  the  discretion  of  the  court,  before  which  he  shall  be  convicted, 
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to  be  transported  beyond  the  seas  for  the  term  of  his  natural  life,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 
This  is  verbatim  the  same  as  the  8  &  9  Vict.  c.  87,  s.  63. 

On  the  part  of  the  prosecution,  the  evidence  will  be — 1,  that  the  defendants  to  the 
number  of  three  or  more  were  assembled  together ;  2,  for  the  purpose  of  aiding  and 
abetting ;  3,  that  they,  or  some  of  them  (see  R.  v.  Smith,  Russ.  &  Ry.  386,  ante,  p. 
523),  were  armed ;  4,  with  offensive  weapons. 

Proof  of  being  assembled  together.]  It  must  be  proved  that  the  prisoners  to  the 
number  of  three  or  more,  were  assembled  together,  and  as  it  .seems,  deliberately,  for 
the  purpose  of  aiding  and  assisting  in  the  commission  of  the  illegal  act.  Where  a 
number  of  drunken  men  come  from  an  alehouse,  and  hastily  set  themselves  to  carry 
away  some  Geneva  which  had  been  seized,  it  was  considered  very  doubtful  whether 
the  case  came  within  the  statute  19  Geo.  2,  c.  34,  the  words  of  which  manifestly 
allude  to  the  circumstance  of  great  multitudes  of  people  coming  down  upon  the  beach 
of  the  sea,  for  the  purpose  of  escorting  uncustomed  goods.  R.  v.  Hutchinson,  1  Leach, 
343. 

Reasonable  proof  must  be  given  from  which  the  jury  may  infer  that  the  goods  were 
uncustomed.     See  R.  v.  Shelley,  1  Leach,  340  (n). 

[*868]  *Proof  of  being  armed  with  offensive  weapons.]  Although  it  may  be 
difBcult  to  define  what  is  to  be  called  an  offensive  weapon,  yet  it  would  be  going  too 
far  to  say,  that  nothing  but  guns,  pistols,  daggers,  and  instruments  of  war  are  to  be 
so  considered;  bludgeons,  properly  so  called,  and  clubs,  and  anything  not  in  common 
use  for  any  other  purpose  than  a  weapon,  being  clearly  offensive  weapons  within  the 
meaning  of  the  act.  R.  v.  Cosan,  1  Leach,  342,  343  («)•  Large  sticks,  in  one  case, 
were  held  not  to  be  offensive  weapons ;  the  preamble  of  the  statute  showing  that  they 
must  be  what  the  law  calls  dangerous.  R.  v.  Ince,  1  Leach,  342  (ra).  But  on  an 
indictment  with  intent  to  rob,  a  common  walking-stick  has  been  held  to  be  an  offen- 
sive weapon.  R.  v.  Johnson,  Russ.  &  Ry.  492,  and  R.  v.  Fry,  2  Moo.  &  R.  42,  ante, 
p.  528.  See  also  R.  v.  Sharwin,  1  East,  P.  C.  321.  A  whip  was  held  not  to  be 
"an  offensive  weapon,"  within  the  9  Geo.  2,  c.  35  :  R.  v.  Fletcher,  1  Leach,  23; 
and,  under  the  6  Geo.  4,  c.  138,  bats,  which  are  poles  used  by  smugglers  to  carry 
tubs,  were  held  not  to  be  offensive  weapons.  R.  v.  Noake,  5  C.  &  P.  326  :  24  E.  0. 
L.  R.  If  in  a  sudden  affray  a  man  snatch  up  a  hatchet,  this  does  not  come  within 
the  statute.  R.  v.  Rose,  1  Leach  (w).  See  supra,  p.  523. 

Shooting  at  a  vessel  belonging  to  the  navi/,  &c.]  By  s.  64  of  the  16  &  17  Vict.  o. 
107,  s.  249,  "  If  any  person  shall  maliciously  shoot  at  any  vessel  or  boat  belonging 
to  her  majesty's  navy,  or  in  the  service  of  the  revenue,  within  one  hundred  leagues 
of  any  part  of  the  coast  of  the  United  Kingdom,  or  shall  maliciously  shoot  at,  maim 
or  wound  any  officer  of  the  army,  navy,  or  marines,  being  duly  employed  for  the  pre- 
vention of  smuggling  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  any  per- 
son acting  in  his  aid  or  assistance,  or  duly  employed  for  the  prevention  of  smuggling, 
in  the  execution  of  his  office  or  duty  (see  section  306,  post,  p.  869),  every  person  so 
offending,  and  every  person  aiding,  abetting,  or  assisting  therein,  shall,  being  lawfully 
convicted,  be  adjudged  guilty  of  felony,  amd  shall  be  liable,  at  the  discretion  of  the 
court  before  which  he  shall  be  convicted,  to  be  transported  beyond  the  seas,  for  the 
term  of  the  natural  life  of  such  person,  or  for  any  term  not  less  than  fifteen  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years." 
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Upon  an  indictment  under  the  first  part  of  this  section,  the  prosecutor  must  prove 
— 1,  the  shooting;  2,  the  malice  ;  3,  that  the  vessel  shot  at  was  belonging  to  the 
navy,  or  in  the  service  of  the  revenue ;  4,  that  the  vessel  was  within  100  leagues  of 
the  coast. 

Upon  the  statute  52  Geo.  3,  c.  143,  it  was  held,  that  if  a  custom-house  vessel 
chased  a  smuggler,  and  fired  into  her  without  hoisting  such  a  pendant  and  ensign  as 
the  statute  56  Geo.  3,  st.  2,  c.  104,  s.  8,  required,  the  returning  of  the  fire  bj  the 
smuggler  was  not  malicious  within  the  act.  R.  v.  Reynolds,  Russ.  &  Ry.  465. 

Being  in  company  with  others  having  prohibited  goods.'\  By  the  16  &  17  Vict. 
0.  107,  s.  260,  "  If  any  person,  in  company  with  more  than  four  others,  be  found 
with  any  goods  liable  to  forfeiture  under  this  or  any  other  act  relating  to  the  customs 
or  excise,  or  in  company  with  one  other  person,  within  five  miles  of  the  sea-coast,  or 
of  any  tidal  river,,  and  carrying  offensive  arms  or  weapons,  or  disguised  in  any  way, 
every  such  person  shall  be  adjudged  guilty  of  felony,  and  shall,  on  conviction  of  such 
offence,  be  transported  as  a  felon  for  the  term  of  seven  years." 

*  Assaults  upon  revenue  officers^]  Assaults  upon  revenue  officers  in  the  [*869] 
execution  of  their  duty  are  included  in  the  general  provisions  of  the  24  &  25  Vict. 
0.  100,  s.  38  ;  supra,  p.  274 ;  and  by  the  16  &  17  Vict.  c.  107,  s.  201,  "  If  any 
person  shall  by  force  or  violence,  assault,  resist,  or  obstruct  any  officer  of  the  army, 
navy,  or  marines,  being  duly  employed  for  the  prevention  of  smuggling,  and  on  full 
pay,  or  any  officer  of  customs  or  excise,  or  other  person  duly  employed  for  the  pre- 
vention of  smuggling,  in  the  due  execution  of  his  or  their  duty  or  any  person  acting 
in  his  or  their  aid,  every  person  so  offending,  being  thereof  convicted,  shall  be  trans- 
ported for  seven  years,  or  sentenced  to  be  imprisoned  in  any  house  of  correction  or 
common  gaol,  and  be  kept  to  hard  labor,  for  any  term  not  exceeding  three  years,  at 
the  discretion  of  the  court  before  whom  such  ofi'ender  shall  be  tried  and  convicted  as 
aforesaid." 

Compensations  and  rewards.]  See  as  to  compensations  and  rewards  to  officers  and 
others  employed  in  preventing  smuggling,  16  &  17  Vict.  c.  107,  ss.  254 — 261. 

Indictments — how  preferred  and  found.']  By  the  16  &  17  Vict.  c.  107,  s.  301, 
"  No  indictment  shall  be  preferred  for  any  offence  against  this  or  any  other  act  or 
acts  relating  to  the  customs  or  excise,  nor  shall  any  suit  be  commenced  for  the  re- 
covery of  any  penalty  or  forfeiture  for  any  such  offence,  except  in  the  cases  of  persons 
•  detained  and  carried  before  one  or  more  justices  in  pursuance  for  such  act  or  acts 
as  aforesaid,  unless  such  indictment  shall  be  preferred  under  the  direction  of  the 
commissioners  of  customs  or  inland  revenue,  or  unless  such  suit  shall  be  commenced 
in  the  name  of  her  majesty's  attorney-general  for  England  or  Ireland,  or  in  the  name 
of  the  lord  advocate  of  Scotland,  or  in  the  name  of  some  officer  of  customs  or  excise, 
under  the  direction  of  the  lord  commissioners  respectively."     See  s.  306,  infra. 

lAmitation  of  prosecution.]  By  the  16  &  17  Vict.  c.  107,  s.  303,  "  All  suits,  in- 
dictments, or  information  brought,  or  exhibited  for  any  offence  against  this  or  any 
other  act  relating  to  the  customs  in  any  court,  shall  be  brought,  or  exhibited  withm 
three  years  next  after  the  date  of  the  offence  committed." 

Venue.]  By  the  16  &  17  Vict.  c.  107,  s.  304,  "  Any  indictment,  prosecution,  or 
information  which  may  be  instituted  or  brought  under  the  direction  of  the  commis- 
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sioners  of  customs  relating  to  the  customs  shall  and  may  be  inquired  of,  examined, 
tried,  and  determined  in  any  county  of  England,  when  the  offence  is  committed  in 
England,  and  in  any  county  of  Scotland,  when  the  offence  is  committed  in  Scotland, 
and  in  any  county  of  Ireland,  when  the  offence  is  committed  in  Ireland,  in  such  man- 
ner and  form  as  if  the  offence  had  been  committed  in  the  said  county,  where  the  said 
indictment  or  information  shall  be  tried." 

Presumptions.]  By  s.  306,  "  The  averment  that  the  commissioners  of  customs  or 
inland  revenue  have  directed  or  elected  that  any  information  or  proceedings  under 
this  or  any  other  act  relating  to  the  customs  or  excise  shall  be  instituted,  or  that  any 
ship  or  boat  is  foreign,  or  belonging  wholly  or  in  part  to  her  majesty's  subjects,  or 
[*870]  *that  any  person  detained  or  found  onboard  any  ship  or  boat  liable  to  seizure, 

is  or  is  not  a  subject  of  her  majesty or  that  any  person  is  an  officer  of 

customs  or  excise,  or  that  any  person  was  employed  for  the  prevention  of  smuggling, 
or  that  the  offence  was  committed  within  the  limits  of  any  port,  or  where  the  offence 
is  committed  in  any  port  of  the  United  Kingdom,  the  naming  of  such  in  any  infor- 
mation or  proceeding  shall  be  deemed  to  be  sufficient,  without  proof  of  such  fact  or 
facts,  unless  the  defendant  in  any  such  case  shall  prove  to  the  contrary."  By  s.  107, 
"  If  upon  any  trial  a  question  shall  arise  whether  any  person  is  an  officer  of  the  army, 
navy,  or  marines,  being  duly  employed  for  the  prevention  of  smuggling,  and  on  full 
pay,  or  an  officer  of  customs  or  excise,  his  own  evidence  thereof,  and  other  evidence 
of  his  having  acted  as  such,  shall  be  deemed  sufficient,  and  such  person  shall  not  be 
required  to  produce  his  commission  or  deputation,  unless  sufficient  proof  shall  be 
given  to  the  contrary." 


[*871]  *SODOMY. 

By  the  24  &  25  Vict.  c.  100,  s.  61,  "  Whoever  shall  be  convicted  of  the  abomina;- 
ble  crime  of  buggery  committed  either  with  mankind  or  with  any  animal,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  ten  years." 

If  the  offence  be  committed  on  a  boy  under  fourteen  years  of  age,  it  is  felony  in 
the  agent  only.  1  Hale,  670;  3  Inst.  59.  In  R.  v.  Allen,  1  Den.  C.  C.  R.  364,  the 
prisoner  induced  a  boy  of  twelve  years  of  age  to  have  carnal  knowledge  of  his  person, 
the  prisoner  having  been  the  pathic  in  the  crime;  and  the  court  were  unanimously 
of  opinion  that  the  conviction  was  right. 

In  one  case  a  majority  of  the  judges  were  of  opinion  that  the  commission  of  the 
crime  with  a  woman  was  indictable.  R.  v.  Wiseman,  Portescue,  91 ;  and  see  R.  v. 
Jellyman,  8  C.  &  P.  604 :  34  E.  C.  L.  R.,  where  Patteson,  J.,  held  that  a  married 
woman  who  consents  to  her  husband  committing  an  unnatural  offence  with  her  is  an 
accomplice  in  the  felony,  and  as  such  that  her  evidence  requires  confirmation,  thouo'h 
consent  or  non-consent  is  not  material  to  the  offence. 

The  act  in  a  child's  mouth  does  not  constitute  the  offence.  R.  v.  Jacob  Russ  & 
Ry.  381. 

The  offence  would  be  complete  on  proof  of  penetration  only;  see  24  &  25  Vict.  c. 
100,  8.  63;  supra,  p.  807.(1) 


(1)  Davis  T.  The  State,  3  Har.  &  Johns.  154. 
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*SPEING  GUNS. 

By  the  24  &  25  Vict  o.  100,  s.  31,  "  Whosoever  shall  set  or  place,  or  cause  to  be 
set  or  placed,  any  spring  gun,  man-trap,  or  other  engine  calculated  to  destroy  human 
life  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same  or  whereby  the 
same  may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser  or  other  person 
coming  in  contact  therewith,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor;  and  whosoever  shall  knowingly  and  wilfully  permit  any 
such  spring  gun,  man-trap,  or  other  engine  which  may  have  been  set  or  placed  in 
any  place  then  being  in  or  afterwards  coming  into  his  possession  or  occupation  by 
some  other  person  to  continue  so  set  or  placed,  shall  be  deemed  to  have  set  and  placed 
such  gun,  trap,  or  engine  with  such  intent  as  aforesaid  :  provided  that  nothing  in  this 
section  contained  shall  extend  to  make  it  illegal  to  set  or  place  any  gin  or  trap  such 
as  may  have  been  or  may  be  usually  set  or  placed  with  the  intent  of  destroying  ver- 
min :  provided  also,  that  nothing  in  this  section  shall  be  deemed  to  make  it  unlawful 
to  set  or  place  or  cause  to  be  set  or  placed,  or  to  be  continued  set  or  placed,  from 
sunset  to  sunrise,  any  spring  gun,  man-trap,  or  other  engine  which  shall  be  set  or 
placed,  or  caused,  or  continued  to  be  setter  placed,  in  a  dwelling-house,  for  the  pro- 
tection thereof." 


♦TELEGRAPHS,  INJURIES  TO.  [*873] 

By  the  24  &  25  Vict.  c.  97,  s.  37,  "  Whosoever  shall  unlawfully  and  maliciously 
cut,  break,  throw  down,  destroy,  injure,  or  remove  any  battery,  machinery,  wire, 
cable,  post,  or  other  matter  or  thing  whatsoever,  being  part  of  or  being  used  or  em- 
ployed in  or  about  any  electric  or  magnetic  telegraph,  or  in  the  working  thereof,  or 
shall  unlawfully  and  maliciously  prevent  or  obstruct  in  any  manner  whatsoever,  the 
sending,  conveyance,  or  delivery  of  any  communication  by  any  such  telegraph,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor :  provided  that  if  it  shall  appear  to  any  justice,  on  the  examina- 
tion of  any  person  charged  with  any  oflFence  against  this  section,  that  it  is  not  expedi- 
ent to  the  ends  of  justice  that  the  same  should  be  prosecuted  by  indictment,  the  jus- 
tice may  proceed  summarily  to  hear  and  determine  the  same,  and  the  offender  shall 
on  conviction  thereof,  at  the  discretion  of  the  justice,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labor,  for  any  term  not  exceeding  three  months,  or  else  shall  forfeit 
and  pay  such  sum  of  money  not  exceeding  ten  pounds,  as  to  the  justices  shall  seem 
meet." 


♦TENANTS  AND  LODGERS,  [*874] 

Injuries  commitierl  hy  tenants  or  lodgers.]     BY  the  24  &  25  Vict.  c.  97,  s.  13, 
"Whosoever,  being  possessed  of  any  dwelling-house  or  other  building,  or  part  of  any 
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dwellinw-house  or  other  building,  held  for  any  term  of  years  or  other  less  term,  or  at 
will,  or  held  over  after  the  termination  of  any  tenancy,  shall  unlawfully  and  malici- 
ously pull  down  or  demolish,  or  begin  to  pull  down  or  demolish,  the  same  or  part 
thereof,  or  shall  unlawfully  and  maliciously  pull  down  or  sever  from  the  freehold  any 
fixture  being  fixed  in  or  to  such  dwelling-house  or  building,  or  part  of  such  dwelling- 
house  or  building,  shall  be  guilty  of  a  misdemeanor." 

Larceny  hy  tenant  or  lodger.]  By  the  24  &  25  Vict.  c.  96,  s.  74,  "  Whosoever 
shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or 
lodging,  whether  the  contract  shall  have  been  entered  into  by  him  or  her  or  by  her 
husband,  or  by  any  person  on  behalf  of  him  or  her  or  her  husband,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years 
with  or  without  whipping,  and  in  case  the  value  of  such  chattel  or  fixture  shall  ex- 
ceed the  sum  of  five  pounds,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  six- 
teen years  with  or  without  whipping;  and  in  every  case  of  stealing  any  chattel  in  this 
section  mentioned  it  shall  be  lawful  to  prefer  an  indictment  in  the  common  form  as 
for  larceny,  and  in  every  case  of  stealing  any  fixture  in  this  section  mentioned  to  pre- 
fer an  indictment  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger,  and 
in  either  case  to  lay  the  property  in  the  owner  or  person  letting  to  hire." 
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To  accuse  of  an  infamous  crime, 881 


Sending  letters  tJireatenmg  to  murder;]  By  the  24  &  25  Vict.  c.  100,  s.  16, 
"Whosoever  shall  maliciously  send,  deliver,  or  utter,  or  directly  or  indirectly  cause 
to  be  received,  knowing  the  contents  thereof,  any  letter  or  writing  threatening  to  kill 
or  murder  any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  ten  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping." 
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Sending  letters  demanding  property  with  menaces.]  By  the  24  &  25  Vict.  c.  96, 
s.  44,  "  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing  demanding  of  any  per- 
son with  menaces,  and  without  any  reasonable  and  probable  claim,  any  property,  chat- 
tel, money,  valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  impris- 
oned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping." 

Demanding  property/  with  menaces,  with  intent  to  steal]  By  s.  45,  "  Whosoever 
shall  with  menaces  or  by  force  demand  any  property,  chattel,  money,  valuable  secu- 
rity, or  other  valuable  thing,  of  any  person,  with  intent  to  steal  the  same,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned 
*for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  [*876] 
or  without  solitary  confinement." 

Sending  letters  threatening  to  accuse  of  crime,  with  intent  to  extort  money.]  By 
s.  46,  "  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing  accusing,  or  threatening 
to  accuse,  any  other  person  of  any  crime  punishable  by  law  with  death  or  penal  ser- 
vitude for  not  less  than  seven  years,  or  for  any  assajilt,  with  intent  to  commit  any 
rape,  or  for  any  attempt  or  endeavor  to  commit  any  rape,  or  of  any  infamous  crime 
as  hereinafter  defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort  or  gain,  by 
means  of  such  letter  or  writing,  any  property,  chattel,  money,  valuable  security,  or 
other  valuable  thing,  from  any  person,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and  if  a  male  under  the  age  of  six:teen  years,  with  or  without  whipping; 
and  the  abominable  crime  of  buggery,  committed  either  with  mankind  or  with  beast, 
and  every  assault,  with  intent  to  commit  the  said  abominable  crime,  and  every  at- 
tempt or  endeavor  to  commit  the  said  abominable  crime,  and  every  solicitation,  per- 
suasion, promise,  or  threat,  offered  or  made  to  any  person  whereby  to  move  or  induce 
such  person  to  commit  or  permit  the  said  abominable  crime,  shall  be  deemed  to  be  an 
infamous  crime  within  the  meaning  of  this  act." 

Accusing  or  threatening  to  accuse,  with  intent  to  extort.]  By  s.  47,  "  Whosoever 
shall  accuse,  or  threaten  to  accuse,  either  the  person  to  whom  such  accusation  or 
threat  shall  be  made,  or  any  other  person,  of  any  of  the  infamous  or  other  crimes 
lastly  hereinbefore  mentioned,  with  the  view  or  intent  in  any  of  the  cases  last  afore- 
said to  extort  or  gain  from  such  person  so  accused  or  threatened  to  be  accused,  or 
from  any  other  person,  any  property,  chattel,  money,  valuable  security,  or  other  valu- 
able thing,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  if  a  male  under  the  age  of  sixteen  years,  with  cr 
without  whipping." 
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Inducing  a  person  hy  threats  to  execute  deed,  (fcc.J  By  s.  48,  "  Whosoever,  with 
intent  to  defraud  or  injure  any  other  person,  shall,  by  any  unlawful  violence  to  or  re- 
straint of,  or  threat  or  violence  to  or  restraint  of,  the  person  of  another,  or  by  accus- 
ing or  threatening  to  accuse,  any  person  of  any  treason,  felony,  or  infamous  crime  as 
hereinbefore  defined,  compel  or  induce  any  person  to  execute,  make,  accept,  indorse, 
alter,  or  destroy,  the  whole  or  any  part  of  any  valuable  security,  or  to  write,  impress, 
or  affix  his  name  or  the  name  of  any  other  person,  or  of  any  company,  firm,  or  co- 
partnership, or  the  seal  of  any  body  corporate,  company,  or  society,  upon  or  to  any 
paper  or  parchment,  in  order  that  the  same  may  be  afterwards  made  or  converted 
into,  or  used  or  dealt  with  as  a  valuable  security,  shall  be  guilty  of  felony,  and  being 
[*877]  convicted  thereof,  shall  be  liable,  at  the  *discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement." 

Immaterial  from  whom  menaces  proceed.']  By  8.  49,  "  It  shall  be  immaterial 
whether  the  menaces  or  threats  hereinbefore  mentioned  be  of  violence,  injury,  or  ac- 
cusation, to  be  caused  or  made  by  the  offender  or  by  any  other  person." 

Sending  letters  threatening  to  hum  or  injure  property.]  By  the  24  &  25  Vict.  e. 
97,  s.  50,  "  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to 
be  received,  knowing  the  contents  thereof,  any  letter  or  writing  threatening  to  burn 
or  destroy  any  house,  barn,  or  other  building,  or  any  rick  or  stack  of  grain,  hay,  or 
straw,  or  other  agricultural  produce,  or  any  grain,  hay,  or  straw,  or  other  agricultural 
produce  in  or  under  any  building,  or  any  ship  or  vessel,  or  to  kill,  maim,  or  wound 
any  cattle,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
ten  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,- and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Proof  of  the  sending  or  delivering  of  the  letter  or  writing.]  The  sending  or  de- 
livering of  the  letter  need  not  be  immediately  by  the  prisoner  to  the  prosecutor ;  if  it 
be  proved  to  be  sent  or  delivered  by  his  means  and  directions,  it  is  sufficient.  Upon 
an  indictment  on  the  repealed  statute  27  Geo.  2,  c.  15,  for  sending  a  threatening  let- 
ter to  William  Kirby,  it  appeared  that  the  threats  were,  in  fact,  directed  against  two 
persons,  named  Rodwell  and  Brook.  Kirby  received  the  letter  by  the  post.  The 
judges  held,  that  as  Kirby  was  not  threatened,  the  judgment  must  be  arrested,  but 
they  intimated  that  if  Kirby  had  delivered  the  letter  to  Rodwell  or  Brook,  and  a 
jury  should  think  that  the  prisoner  intended  he  should  so  deliver  it,  this  would  be  a 
sending  by  the  prisoner  to  Rodwell  or  Brook,  and  would  support  a  charge  to  that 
effect.  R.  V.  Paddle,  Russ.  &  Ry.  484.  Where  the  prisoner  dropped  the  letter  upon 
the  steps  of  the  prosecutor's  house,  and  ran  away,  Abbott,  C.  J.,  left  it  to  the  jury 
to  say,  whether  they  thought  the  prisoner  carried  the  letter  and  dropped  it,  meaning 
that  it  should  be  conveyed  to  the  prosecutor,  and  that  he  should  be  made  acquainted 
with  its  contents,  directing  them  to  find  him  guilty  if  they  were  of  opinion  in  the 
affirmative.  R.  v.  Wagstaff,  Russ.  &  Ry.  398.  So  in  a  case  upon  the  9  Geo.  1,  c.  22, 
for  sending  a  letter  demanding  money,  Yates,  J.,  observed,  that  it  seemed  to  be  very 
immaterial  whether  the  letter  were  sent  directly  to  the  prosecutor  or  were  put  into  a 
more  oblique  course  of  conveyance  by  which  it  might  finally  come  to  his  hands.    The 
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fact  was,  that  the  prisoner  dropped  the  letter  into  a  vestry-room,  which  the  prosecu- 
tor frequented  every  Sunday  morning,  before  the  service  began,  where  the  sexton 
picked  it  up,  and  delivered  it  to  him.  K.  v.  Lloyd,  2  East,  P.  C.  1122.  In  a 
note  upon  this  case,  Mr.  East  says,  qucere,  whether,  if  one  intentionally  put  a 
*letter  in  a  place  where  it  is  likely  to  be  seen  and  read  by  the  party  for  [*8781 
whom  it  is  intended,  or  to  be  found  by  some  other  person  who,  it  is  expected,  will 
forward  it  to  such  party,  this  may  not  be  said  to  be  a  sending  to  such  party?  The 
same  evidence  was  given  in  K.  v.  Springett  (2  East,  P.  C.  1115),  in  support  of  the 
allegation  of  sending  a  threatening  letter  to  the  prosecutor,  and  no  objection  was 
taken  on  that  ground.  2  East,  P.  C.  1123  (m).  So  where  the  evidence  was  that  the 
letter  was  in  the  handwriting  of  the  prisoner,  who  had  sent  it  to  the  post-oflSce, 
whence  it  was  delivered  in  the  usual  manner,  no  objection  was  made.  R.  v.  Hem- 
ings,  2  East,  P.  C.  1116. 

An  indictment  for  sending  a  threatening  letter  charged  G.  with  sending  to  R.,  and 
threatening  to  burn  houses,  the  property  of  B.,  who  was  R.'s  tenant;  it  was  proved 
that  (x.  dropped  the  letter  in  a  public  road  near  R.'s  house,  that  A.  found  it,  and 
gave  it  to  H.,  who  opened  it,  read  it,  and  gave  it  to  E.,  who  showed  it  both  to  B.  and 
R.  The  court  held  that  this  was  a  sending  within  the  statute,  and  that  the  conviction 
was  good.  R.  v.  Grimwade,  1  Den.  C.  C.  R.  30. 

Affixing  a  threatening  letter  on  a  gate  in  a^public  highway,  near  which  the  prose- 
cutor would  be  likely  to  pass  from  his  house,  is  some  evidence  to  go  to  the  jury  of  a 
sending  of  the  letter  to  him.   Per  Cresswell,  J.,  R.  v.  Williams,  1  Cox,  C.  C.  16. 

The  slightly  altered  wording  of  the  present  statutes  might  perhaps  facilitate  the 
proof  in  these  cases. 

Where  there  is  no  person  in  existence  of  the  precise  name  which  the  letter  bears 
as  its  address,  it  is  a  question  for  the  jury  whether  the  party  into  whose  hands  it 
falls  was  really  the  one  for  whom  it  was  intended.  Per  Maule,  J.,  R.  v.  Carruthers, 
1  Cox,  C.  C.  139. 

Proof  of  the  demand."]  On  an  indictment  for  demanding  money  with  menaces, 
there  must  be  evidence  that  the  prisoner  demanded  some  chattel,  money,  or  valuable 
security ;  but  it  does  not  appear  to  be  necessary  that  the  demand  should  be  made  in 
words,  if  the  conduct  of  the  prisoner  amount  to  a  demand  in  fact.  Where  the  pris- 
oner seized  the  prosecutor,  and  one  of  them  said,  "  Not  a  word,  or  I  will  blow  your 
brains  out !"  and  the  other  repeated  the  words,  and  appeared  to  be  searching  for 
some  offensive  weapon  in  his  pocket,  when,  upon  the  prosecutor  seizing  him,  the 
other  prisoner  ran  away  without  anything  more  being  said ;  on  an  objection  that  this 
was  no  demand  (within  the  old  statute  7  Geo.  2,  c.  21,  which  enacts,  that  if  any  per- 
son shall,  by  menaces  or  by  any  forcible  or  violent  manner,  demand  any  money,  &c., 
with  intent,  &c.),  the  court  said,  that  an  actual  demand  was  not  necessary,  and  that 
this  was  a  fact  for  the  jury,  under  all  the  circumstances  of  the  case.  The  case  was 
afterwards  disposed  of  on  the  form  of  the  indictment.  R.  v.  Jackson,  1  Leach,  267 ; 
1  East,  P.  C.  419;  see  5  T.  R.  169. 

In  another  case  upon  the  same  statute,  but  upon  an  indictment  for  an  assault,  with 
an  intent  to  rob,  the  circumstances  were,  that  the  prisoner  did  not  make  any  demand 
or  offer  to  demand  the  prosecutor's  money,  but  only  held  a  pistol  in  his  hand  towards 
the  prosecutor,  who  was  a  coachman  on  his  box,  Willes,  C.  J.,  said,  "  A  man  who  is 
dumb  may  make  a  demand  of  money,  as  if  he  stop  a  person  on  the  highway  and  put 
his  hand  or  hat  into  the  carriage,  or  the  like;  but  *in  this  case  the  prisoner  [*879] 
only  held  a  pistol  to  the  coachman  and  said  to  him  nothing  but  'Stop.'    That  was  no 
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such  demand  of  money  as  the  act  requires."  R.  v.  Parfait,  1  Bast,  P.  C.  416.  Upon 
this  Mr.  East  justly  remarks,  that  the  fact  of  stopping  another  on  the  highway,  by 
presenting  a  pistol  at  his  breast,  is,  if  unexplained  by  other  circumstances,  sufficient 
evidence  of  a  demand  to  go  to  a  jury.  The  unfortunate  sufferer  understands  the 
language  but  too  well ;  and  why  must  courts  of  justice  be  supposed  ignorant  of  that 
which  common  experience  teaches  to  all  men  ?  1  East,  P.  C.  417;  1  Ru.ss.  by  Grea. 
767. 

Where  the  prisoner  in  one  count  of  the  indictment  was  charged  under  the  7  Wm. 
4  &  1  Vict.  c.  87,  s.  7,  with  demanding  the  money  of  the  prosecutor  with  intent  to 
steal  the  same,  and  it  appeared  that  he  had  actually  obtained  money  from  the  prose- 
cutor; Law,  recorder,  said  he  should  hold  that,  if  menaces  were  used  to  obtain 
money,  that  count  was  sustained,  although  the  money  was  actually  obtained.  The 
prisoner  was  found  guilty  upon  the  above  count,  but  was  subsequently  sentenced  upon 
another  count  in  the  same  indictment.  R.  v.  Norton,  8  C.  &  P.  671  :  34  B.  C.  L. 
R. ;  see  ante,  p.  879. 

A  mere  request,  such  as  asking  charity,  without  imposing  any  conditions,  does  not 
come  within  the  sense  or  meaning  of  the  word  "  demand.''  R.  v.  Robinson,  2  Leach, 
749;  2  East,  P.  C.  1110. 

The  prisoner  was  indicted  for  sending  a  letter  to  the  prosecutor,  demanding  money, 
with  menaces.     The  letter  was  as  follows : 

"  Sir,  as  you  are  a  gentleman  and  highly  respected  by  all  who  know  you,  I  think 
it  is  my  duty  to  inform  you  of  a  conspiracy.  There  is  a  few  young  men  who  have 
agreed  to  take  from  you  personally  a  sum  of  money,  or  injure  your  property.  I  mean 
to  say  your  building  property.  In  the  manner  they  have, planned,  this  dreadful 
undertaking  would  be  a  most  serious  loss.  They  have  agreed,  &c.  Sir,  I  could  give 
you  every  particular  information  how  you  may  preserve  your  property  and  your  per- 
son, and  how  to  detect  and  secure  the  offenders.  Sir,  if  you  will  lay  me  a  purse  of 
thirty  sovereigns  upon  the  garden  edge,  close  to  Mr.  T.'s  garden  gate,  I  will  leave  a 
letter  in  the  place  to  inform  you  when  this  is  to  take  place.  I  hope  you  wont  attempt 
to  seize  me,  when  I  come  to  take  up  the  money  and  leave  the  note  of  information. 
Sir,  you  will  find  I  am  doing  you  a  most  serious  favor,  &o.  &c."  BoUand,  B., 
doubted  whether  this  letter  contained  either  a  menace  or  a  demand,  and  reserved 
the  point  for  the  opinion  of  the  judges,  who  held  that  the  conviction  was  wrong.  R. 
V.  Pickford,  4  C.  &  P.  227 :  19  E.  C.  L.  R. 

Proof  of  the  threat,']  Whether  or  not  the  letter  amounts  to  a  threat  to  kill  or 
murder,  &o.,  within  the  words  of  the  statute,  is  a  question  for  the  jury.  The  prisoner 
was  indicted  (under  the  27  Geo.  2,  c.  15)  for  sending  a  letter  to  the  prosecutor, 
threatening  to  kill  or  murder  him.     The  letter  was  as  follows : 

"  Sir :  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty  of  taking  McAlles- 
ter's  life  away  for  the  sake  of  two  or  three  guineas,  but  it  will  not  be  forgot  by  one 
who  is  but  just  come  home  to  revenge  his  cause.  This  you  may  depend  upon  ; 
whenever  I  meet  you  I  will  lay  my  life  for  him  in  this  cause.  I  follow  the  road, 
[*880]  though  I  have  been  *out  of  London  ;  but  on  receiving  a  letter  from  McAl- 
lester,  before  he  died,  for  to  seek  revenge,  I  am  come  to  town.  I  remain  a  true 
friend  to  McAllester,  J.  w." 

Hotham,  B.,  left  it  to  the  jury  to  consider  whether  this  letter  contained  in  the 
terms  of  it  an  actual  threatening  to  kill  o^'  murder,  directing  them  to  acquit  the 
prisoner  if  they  thought  the  words  might  import  anything  less  than  to  kill  or  murder. 
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The  jury  having  found  the  prisoner  guilty,  on  a  case  reserved,  the  judges  were  of 
opinion  that  the  conviction  was  right.  K.  v.  Girdwood,  1  Leach,  142;  2  East,  P.  C. 
1121. 

The  prisoners  were  indicted  on  the  27  Geo.  2,  c.  15,  for  sending  to  the  prosecutor 
the  following  letter : 

"  Sir :  I  am  very  sorry  to  acquaint  you,  that  we  are  determined  to  set  your  mill 
on  fire,  and  likewise  to  do  all  the  public  injury  we  are  able  to  do  you,  in  all  your 
farms  and  seteres  [lettings]  which  you  are  in  possession  of,  without  you  on  next 

day  release  that  Ann  Wood  which  you  put  in  confinement.     Sir,  we  mention 

in  a  few  lines,  and  we  hope  if  you  have  any  regard  for  your  wife  and  family,  you  will 
take  our  meaning  without  anything  further;  and  if  you  do  not,  we  will  persist  as  far 
as  we  possibly  can  ;  so  you  may  lay  your  hand  at  your  heart,  and  strive  your  utter- ' 
most  ruin.     I  shall  not  mention  nothing  more  to  you,  until  such  time  as  you  find  the 
few  lines  a  fact,  with  our  respect.     So  no  more  at  this  time  from  me.  E.  R." 

It  was  proved  that  this  was  in  the  handwriting  of  one  of  the  prisoners,  and  that 
it  was  thrown  by  the  other  prisoner  into  the  prosecutor's  yard,  when  it  was  taken  by 
a  servant,  and  delivered  to  the  prosecutor.  The  prosecutor  swore  that  he  had  had  a 
share  in  a  mill  three  years  before  this  letter  was  written,  but  had  no  mill  at  that 
time ;  that  he  held  a  farm  when  the  letter  was  written  and  came  to  his  hands,  with 
several  buildings  upon  it.  On  a  case  reserved,  it  was  agreed  by  the  judges,  that  as 
the  prosecutor  had  no  such  property  at  the  time  as  the  mill  which  was  threatened  to 
be  burnt,  that  part  of  the  letter  must  be  laid  out  of  the  question.  As  to  the  rest, 
Lord  Kenyon,  C.  J.,  and  Buller,  J.,  were  of  opinion,  that  the  letter  must  be  under- 
stood as  also  importing  a  threat  to  burn  the  prosecutor's  farmhouse  and  buildings,  but 
the  other  judges,  not  thinking  that  a  necessary  construction,  the  conviction  was 
held  wrong,  and  a  pardon  recommended.  R.  v.  Jepson  and  Springett,  2  East,  P.  C. 
1115. 

The  prisoners  were  charged  in  one  count  with  sending  a  letter  to  the  prosecutor, 
threatening  to  kill  and  murder  him,  and  a  second  count  with  threatening  to  burn  and 
destroy  his  houses,  stacks,  &c.  The  writing  was  as  follows  :  "  Starve  Gut  Butcher, 
if  you  don't  go  on  better  great  will  be  the  consequence ;  what  do  you  think  you  must 
alter  an  (or)  must  be  set  on  fire;  this  came  from  London,  i  say  your  nose  is  as  long 
rod  gffg  sharp  as  a  flint  1885.  You  ought  to  pay  your  men."  The  jury  negatived 
the  threat  to  put  the  prosecutor  to  death,  but  found  that  the  latter  threatened  to  fire 
his  houses,  &c.  Lord  Denman,  0.  J.,  had  some  doubt  whether  the  question  ought 
to  have  been  left  to  the  jury,  and  whether  the  latter  could  be,  in  point  of  law,  a 
threatening  letter  to  the  efi'ect  found.  On  the  case  being  considered  by  the  judges, 
they  held  the  conviction  good  after  verdict.  R.  v.  Tyler,  1  Moo.  C.  C.  428. 

*The  rule  that  a  threat  is  not  of  a  criminal  character,  unless  it  be  such  as  may  [*881] 
overcome  the  ordinary  free  will  of  a  firm  man,  has  reference  to  the  general  nature  of 
the  evil  threatened,  and  not  to  the  probable  effect  of  the  threat  on  the  mind  of  the 
particular  party  addressed.  The  Court  of  Criminal  Appeal,  therefore,  held  that  a 
letter  sent  to  the  prosecutor,  stating  that  the  writer  knew  that  persons  with  whom  he 
was  in  some  way  connected  intended  to  burn  the  prosecutor's  premises,  and  that  the 
writer  could  avert  the  catastrophe  if  the  pro.seeutor  would  give  him  a  sura  of  money, 
But  not  otherwise,  was  a  threatening  letter  within  the  statute.  R.  v.  Smith,  1  Den. 
C.  C.  R.  510;  S.  C.  19  L.  J.  M.  C.  80. 

Proof  of  the  threat — to  accuse  of  infamous  crimes.]     If  the  party  has  been  already 
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accused,  threatening  to  procure  witnesses  to  support  that  accusation  is  not  within  the 
statute.  "It  is  one  thing  to  accuse,  and  another  to  procure  witnesses  to  support  a 
charge  already  made ;  this  is  at  most  a  threat  to  support  it  by  evidence."  Per  Bayley, 
J.,  E.  V.  Gill,  York  Sum.  Ass.  1829;  Greenwood's  Stat.  191  (ra),  1  Lewin,  C.  C. 
305.  An  indictment  upon  the  4  Geo.  4,  c.  54,  s.  5  (which  used  the  words  "  threaten 
to  accuse"),  charged  the  prisoners  with  "charging  and  accusing  J.  N.,  and  with 
menacing  and  threatening  to  prosecute  J  N."  Upon  an  objection  taken,  that  tile 
indictment  had  not  pursued  the  statute,  Garrow,  B.  (after  consulting  Burrough,  J.), 
was  of  that  opinion.  If,  he  said,  the  indictment  had  followed  the  statute,  and  it  had 
been  proved  that  the  prisoners  threatened  to  prosecute  J.  N.,  I  should  have  left  it  to 
the  jury  to  say  whether  that  was  not  a  threatening  to  accuse  him.  R.  v.  Abgood,  2 
C.  &  P.  436 :  12  E.  C.  L.  R. 

It  was  held  that  the  threatening  to  aqcuse  under  the  7  &  8  Geo.  4,  c.  29,  s.  7  (now 
repealed,  see  ante),  in  which  the  same  words,  "  accuse  or  threaten  to  accuse,"  were 
used  as  in  the  8th  section,  need  not  have  been  a  threat  to  accuse  before  a  judicial 
tribunal,  a  threat  to  charge  before  any  third  person  being  enough.  R.  v.  Robinson,  2 
Moo.  &  R.  14. 

It  must  be  shown  that  the  accusation,  made  or  threatened,  was  of  the  nature  of 
those  specified  in  the  statute.  Where  the  meaning  is  ambiguous,  it  is  for  the  jury 
to  say  whether  it  amounts  to  the  accusation  or  threat  imputed. 

Declarations  subsequently  made  by  the  prisoner  are  also  admissible  to  explain  the 
meaning  of  a  threatening  letter.  The  prisoner  was  indicted  for  sending  a  letter, 
threatening  to  accuse  the  prosecutor  of  an  infamous  crime.  The  prosecutor  meeting 
the  prisoner,  asked  him  what  he  meant  by  sending  him  that  letter,  and  what  he  meant 
by  "  transactions  Jive  nights  following  "  (a  passage  in  the  letter).  The  prisoner  said 
that  the  prosecutor  knew  what  he  meant.  The  prosecutor  denied  it,  and  the  pris- 
oner afterwards  said,  ''  I  mean  by  taking  indecent  liberties  with  my  person."  This 
evidence  having  been  received,  and  the  point  having  been  reserved  for  the  opinion  of 
the  judges,  they  unanimously  resolved  that  the  evidence  had  been  rightly  received. 
R.  V.  Tucker,  1  Moo.  C.  C.  134.  And  see  as  to  the  necessity  of  particularizing  in 
the, indictment  the  specific  charge  to  which  the  accusation  or  threat  refers,  and  as  to 
the  evidence  necessary  to  supgort  such  indictment,  R.  v.  Middleditch,  1  l)en.  C.  C. 
R.  92. 
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Punishment, 883 

Reward  to  prosecutor 884 


By  the  5  Geo.  4,  c.  84,  s.  22,  "  If  any  offender  who  shall  have  been,  or  shall  be 
so  sentenced  or  ordered  to  be  transported  or  banished,  or  who  shall  have  agreed,  or 
shall  agree,  to  transport  or  banish  himself  or  herself  on  certain  conditions,  either  for 
life  or  any  number  of  years,  under  the  provisions  of  this  or  any  former  act,  shall  be 
afterwards  at  large  within  any  part  of  his  majesty's  dominions,  without  some  lawful 
cause,  before  the  expiration  of  the  term  for  which  such  offender  shall  have  been  sen- 
tenced or  ordered  to  be  transported  or  banished,  or  shall  have  so  agreed  to  transport 
or  banish  himself  or  herself,  every  such  offender,  so  being  at  large,  being  thereof 
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lawfully  convicted  [shall  suffer  death  as  in  cases  of  felony,  without  the  benefit  of 
clergy] ;  and  such  offender  may  be  tried  either  in  the  county  or  place  where  he  or 
she  shall  be  apprehended,  or  in  that  from  whence  he  or  she  was  ordered  to  be  trans- 
ported or  banished ;  and  if  any  person  shall  rescue,  or  attempt  to  rescue,  or  assist  in 
rescuing,  or  in  attempting  to  rescue,  any  such  offender  from  the  custody  of  such 
superintendent  or  overseer,  or  of  any  sheriff,  or  gaoler,  or  other  person  conveying, 
removing,  transporting,  or  reconveying  him  or  her,  or  shall  convey,  or  cause  to  be 
conveyed,  any  disguise,  instrument  for  effecting  escape,  or  arms,  to  such  offender, 
every  such  offender  shall  be  punishable  in  the  same  manner  as  if  such  offender  had 
been  confined  in  a  gaol  or  prison  in  the  custody  of  the  sheriff  or  gaoler,  for  the  crime 
of  which  such  offender  shall  have  been  convicted ;  and  whoever  shall  discover  and 
prosecute  to  conviction  any  such  offender  so  being  at  large  within  this  kingdom,  ^hall 
be  entitled  to  a  reward  of  201.  for  every  such  offender  so  convicted." 

By  s.  23,  in  any  indictment  against  any  offender  for  being  found  at  large,  contrary 
to  that  or  any  other  act  now  or  thereafter  to  be  made,  it  shall  be  sufficient  to  charge 
and  allege  the  order  made  for  the  transportation  or  banishment  of  such  offender,, 
without  charging  or  alleging  any  indictment,  trial,  conviction,  judgment,  sentence,  or 
any  pardon  or  intention  of  mercy,  or  signification  thereof,  of  or  against  or  in  any 
manner  relating  to  such  offender. 

By  s.  24,  "  The  clerk  of  the  court,  or  other  officer  having  the  custody  of  the 
records  of  the  court  where  such  sentence  or  order  of  transportation  or  banishment 
shall  have  been  passed  or  made,  shall  at  the  request  of  any  person  on  his  majesty's 
behalf,  make  out  and  give  a  certificate  in  writing,  signed  by  him,  containing  the 
effect  and  substance  only  (omitting  the  formal  part)  of  every  indictment  and  convic- 
tion of  such  offender,  and  of  the  sentence  or  order  for  his  *or  her  transporta-  [*883]» 
tion,  or  banishment  (not  taking  for  the  same  more  than  6s.  Sd.),  which  certificate 
shall  be  sufficient  evidence  of  the  conviction  and  sentence,  or  order  for  the  transpor- 
tation or  banishment  of  such  offender;  and  every  such  certificate,  if  made  by  the 
clerk  or  officer  of  any  court  in  Great  Britain,  shall  be  received  in  evidence,  upon 
proof  of  the  signature  and  official  character  of  the  person  signing  the  same ;  and 
every  such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  out  of  Great  Brit- 
ain, shall  be  received  in  evidence,  if  verified  by  the  seal  of  the  court,  or  by  the  sig- 
nature of  the  judge,  or  one  of  the  judges  of  the  court,  without  further  proof."  ^ 

Upon  a  prosecution  for  this  offence,  the  prosecutor  must  prove,  1,  the  conviction 
of  the  offender,  by  producing  a  certificate  according  to  the  above  section  of  the  statute ; 
2,  the  sentence  or  order  of  transportation,  in  like  manner.  The  signature  and  official 
character  of  the  person  signing  the  certificate  must  be  proved.  If  the  certificate  is 
made  by  the  clerk  or  officer  of  a  court  out  of  Great  Britain,  it  is  admissible  when 
verified  by  the  seal  of  the  court  or  the  signature  of  the  judge.  The  "  effect  and  sub- 
stance" of  the  former  conviction  must  be  stated  in  the  certificate ;  merely  stating  that 
the  prisoner  was  convicted  of  "felony"  is  not  sufficient.  R.  v.  Sutcliffe,  Buss.  &  Ry. 
469  (w) ;  R.  v.  Watson,  Id.  468.  3.  Proof  must  then  be  given  of  the  prisoner's 
identity;  and  4,  that  he  was  at  large  before  the  expiration  of  his  term. 

On  the  trial  of  an  indictment  against  a  person  for  being  at  large  without  lawful 
cause  before  the  expiration  of  his  term  of  transportation,  a  certificate  of  his  former 
conviction  and  sentence  was  put  in  :  it  purported  to  be  that  of  J.  G.,  "  deputy  clerk 
of  the  peace"  for  the  county  of  L.,  "  and  clerk  of  the  courts  of  general  quarter  ses- 
sions of  the  peace  holden  in  and  for  the  said  county,  and  having  the  custody  of  the 
records  of  the  courts  of  general  quarter  sessions  of  the  peace,  holden  in  and  for  the 
said  county."     It  was  proved  that  Mr.  H.  was  clerk  of  the  peace  at  L.,  and  that  he 
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had  three  deputy  partners,  of  whom  J.  G.,  who  had  signed  the  certificate,  was  one, 
and  that  each  of  them  acted  as  clerk  of  the  peace  ;  and  that  for  forty  years  they  had 
kept  the  sessions'  records  at  their  office.  Under  these  circumstances,  Coleman,  J., 
held,  that  the  conviction  and  sentence  were  sufficiently  proved.  R.  v.  Jones,  2  C.  & 
K.  524.  In  R.  v.  Finney,  Id.  774,  Alderson,  B.,  held  that  the  fact  of  the  former 
sentence  being  in  force  at  the  time  the  prisoner  was  found  at  larjje,  was  sufficiently 
proved  by  the  certificate  of  his  conviction  and  sentence,  the  judgment  not  having  been 
reserved,  although  on  the  face  of  such  certificate  it  appeared  that  the  sentence,  viz., 
transportation  for  fourteen  years,  was  one  which  could  not  have  been  inflicted  on  him, 
for  the  offence  of  which,  according  to  the  certificate,  he  had  been  convicted,  viz.,  lar- 
ceny. 

» 

Punishment.^  By  the  4  &  5  Wm.  4,  c.  67,  reciting  the  22d  section  of  the  5  Geo. 
4,  c.  84,  it  is  enacied,  "  That  every  person  convicted  of  any  oflTence  above  specified  in 
the  said  act  of  the  6th  year  of  the  reign  of  his  late  majesty  King  George  4,  or  of 
aiding  or  abetting,  counselling,  or  procuring  the  commission  thereof,  shall  be  liable 
to  be  transported  beyond  the  seas  for  his  or  her  natural  life,  and  previously  to  trans- 
portation shall  be  imprisoned,  with  or  without  hard  labor,  in  any  common  gaol  or 
house  of  correction,  prison,  or  penitentiary,  for  any  term  not  exceeding  four  years." 

[*884]  *Rcward  to  prosecutor.]  The  judge  before  whom  a  prisoner  is  tried  for 
returning  from  transportation  has  power  to  order  the  county  treasurer  to  pay  the  prose- 
cutor the  reward  under  the  act.  R.  v.  Emmons,  2  Moo.  &  R.  279. 

The  Irish  statutes  relative  to  the  ofi"ence  of  returning  from  transportation  are  the 
11  Geo.  3,  c.  7,  s.  2,  and  the  9  Geo.  4,  c.  54,  ss.  16,  17,  18,  the  punishment  being 
modified,  as  in  the  above  statute  of  the  4  &  5  Wm.  4,  c.  67,  by  the  5  Vict.  st.  2,  c. 
28,  s.  12  (I.). 
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Stealing  or  destroying  trees,  shrubs,  Ac,  in  a  pleasnre  ground  of  the  value  of  1/.,  or 

elsewhere  of  the  value  of  5/.,    .......  .  .  885 

.  Stealing  or  destroying  with  intent  to  steal  trees,  shrubs,  &o.,  wherever  growing,  to  the 

value  of  Is., 885 

Setting  fire  to  trees  and  other  vegetable  produce,         .......  886 

Setting  fire  to  stacks  of,corn,  wood,  Ac,      .........  886 

Injuring  hopbinds,        ...  886 

Injuring  trees,  shrubs,  4e.,  in  a  pleasure  ground  to  the  value  of  U.  and  upwards,        .  886 

Injuring  trees,  shrubs,  Ac,  wheresoever  growing,  to  the  value  of  li.,  .         .         .  886 

Injuring  vegetable  productions  in  a  garden^ 887 


Stealing,  or  destroyimj  with  intent  to  steal,  trees,  shi-uhs,  &c.,  in  a  pleamre ground 
of  the  value  of  \l.,  or  elsewhere  of  the  value  of  5/.]  Br  the  24  &  25  Viet.  c.  96, 
s.  32,  "  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or 
any  underwood,  respectively  growing  in  any  park,  pleasure  ground,  garden,  orchard, 
avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house,  shall  (in 
case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the  injury  done,  shall 
exceed  the  sum  of  one  pound),  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable  to  be  punished  as  in  the  case  of  simple  larceny ;  and  whosoever  shall  steal, 
or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  grow- 
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ing  elsewhere  than  in  any  of  the  situations  in  this  section  before  mentioned,  shall 
(in  case  the  value  of  the  article  or  article  stolen,  or  the  amount  of  the  injury  done, 
shall  exceed  the  sum  of  five  pounds),  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny." 

Stealing  or  destroying  with  intent  to  steal,  trees,  shrubs,  &c.,  wherever  growing,  to 
the  value  of  Is.]  By  s.  33,  "  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or 
otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree, 
sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  respectively  grow- 
ing, the  stealing  of  such  article  or  articles,  or  the  injury  done,  being  to  the  amount 
of  a  shilling  at  the  least,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or  article  stolen,  or  the  amflunt 
of  the  injury  done,  such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice 
shall  seem  meet;  and  whosoever  having  been  convicted  of  any  such  offence,  either 
against  this  or  any  former  act  of  Parliament,  shall  afterwards  commit  any  of  the  said 
offences  in  this  section  before  mentioned,  and  shall  be  convicted  *thereof  in  [*886] 
like  manner,  shall  for  such  second  offence  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  kept  to  hard  labor  for  such  term  not  exceeding  twelve 
months  as  the  convicting  justice  shall  think  fit ;  and  whosoever,  having  been  twice 
convicted  of  any  such  offence  (whether  both  or  either  of  such  convictions  shall  have 
taken  place  before  or  after  the  passing  of  this  act),  shall  afterwards  commit  any  of 
the  offences  in  this  section  before  mentioned,  shall  be  guilty  of  felony,  and  heing  con- 
victed thereof  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny." 

Setting  fire  to  trees  and  other  vegetable  produce.]  See  24  &  25  Vict.  o.  97,  s. 
16,  supra,  p.  261. > 

Setting  fire  to  stacks  of  corn,  wood,  &c.]  See  24  &  25  Vict.  c.  97,  s.  17,  svpra, 
p.  262. 

Injuring  hopbinds.]  By  s.  19,  "  Whosoever  shall  unlawfully  and  maliciously  cut 
or  otherwise  destroy  any  hopbinds  growing  on  poles  in  any  plantation  of  hops  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping." 

Injuring  trees  in  a  pleasure  ground  to  the  value  of  11.  and  upwards.]  By  s.  20, 
"  Whosoever  shall  unlawfully  a'nd  maliciously  cut,  break,  bark,  root  up,  or  otherwise 
destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, growing  in  any  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining  or  belonging  to  any  dwelling-house  (in  case  the  amount  of  the 
injury  done  shall  exceed  the  sum  of  one  pound),  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

By  s.  21,  "  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up. 
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or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood  growing  elsewhere  than  in  any  park,  pleasure  ground,  garden, 
orchard,  or  avenue,  or  in  any  ground  adjoining  to  or  belonging  to  any  dwelling-house 
(in  case  the  amount  of  injury  done  shall  exceed  the  sum  of  five  pounds),  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping." 

By  the  24  &  25  Vict.  c.  96,  s.  36,  "  Whosoever  shall  steal,  or  shall  destroy  or 
damage  with  intent  to  steal  any  plant,  root,  fruit,  or  vegetable  production  growing 
in  any  garden,  orchard,  pleasure  ground,  nursery  ground,  hothouse,  greenhouse,  or 
conservatory,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  discre- 
tion of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor  for  any  term 
not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the  value  of 
the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money 
not  exceeding  201.  as  to  the  justice  shall  seem  meet ;  and  whosoever  having  been  con- 
victed of  any  such  offence,  either  against  this  or  any  former  act  of  Parliament,  shall 
afterwards  commit  any  of  the  oifences  in  this  section  before  mentioned,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny." 

Injuring  trees,  &c.,  wheresoever  growing,  to  the  amount  of  IsJ^  By  s.  22,  "  Who- 
soever shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy 
[*887]  or  damage  the  whole  or  any  part  of  any  *tree,  sapling,  or  shrub,  or  any  under- 
wood, wheresoever  the  same  may  be  growing,  the  injury  done  being  to  the  amount 
of  one  shilling  at  the  least,''  is  for  the  first  and  second  ofience  made  liable  to  convic- 
tion before  a  justice  of  the  peace;  "and  whosoever  having  been  twice  convicted  of 
any  such  offence  (whether  both  or  either  of  such  convictions  shall  have  taken  place 
before  or  after  the  passing  of  this  act)  shall  afterwards  commit  any  of  the  said  of- 
fences in  this  section  before  mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement ;  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

Injuring  vegetable  productions  in  gardens.^  By  s.  23,  "  Whosoever  shall  unlaw- 
fully and  maliciously  destroy  or  damage  with  intent  to  destroy,  any  plant,  root,  fruit, 
or  vegetable  production,  growing  in  any  garden,  orchard,  nursery  ground,  hothouse, 
greenhouse,  or  conservatory,  shall,  on  conviction  thereof,  before  a  justice  of  the  peace, 
at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor, 
for  any  term  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above 
the  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty  pounds  as 
to  the  justice  shall  seem  meet;  and  whosoever,  having  been  convicted  of  such  offence, 
either  against  this  or  any  former  act  of  Parliament,  shall  afterwards  commit  any  of 
the  said  offences  in  this  section  before  mentioned,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court;  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
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two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Upon  the  statute  9  Geo.  1,  c  22,  s.  1,  the  words  of  which  were  "shall  cut  down 
or  otherwise  destroy,"  it  was  held  that  the  cutting  down  of  fruit  trees,  though  such 
cutting  down  did  not  destroy  the  trees,  was  within  the  act.  E.  v.  Taylor,  Russ.  & 
Ry.  373.  ■' 

The  actual  injury  to  the  trees  themselves  must  exceed  the  value  mentioned  in  the 
section.  Where,  therefore,  the  prisoner  was  indicted  for  having  done  damage  to  trees 
m  a  hedge  amounting  to  51,  and  it  appeared  that  the  injury  to  the  trees  amounted  to 
U  only,  but  that  it  would  be  necessary  to  stub  up  the  old  hedge  and  replace  it,  the 
expense  of  which  would  be  4A  14s.  more,  the  conviction  was  held  to  be  wrong.  E. 
V.  Whiteman,  Dears.  C.  C.  853 ;  S.  C.  28  L.  J.  M.  C.  120. 


*TEUSTEES— FKAUDS  BY.  [*888] 

Definition  of  term  trustee.]  By  the  24  &  25  Vict.  c.  96,  s.  1,  "The  term  'trus- 
tee' shall  mean  a  trustee  on  some  express  trust  created  by  some  deed,  will,  or  instru- 
ment in  writing,  and  shall  include  the  heir,  or  personal  representative  of  any  such 
trustee,  and  any  other  person  upon  or  to  whom  the  duty  of  such  trust  shall  have  de- 
volved or  come,  and  also  an  executor  and  administrator,  and  an  official  manager,  as- 
signee, liquidator,  or  other  like  officer  acting  under  any  present  or  future  act  relating 
to  joint  stock  companies,  bankruptcy,  or  insolvency." 

The  prisoner  was  a  trustee,  treasurer,  and  secretary  of  a  savings  hank  constituted 
under  9  Geo.  4,  c.  92,  3  Wm.  4,  c.  14,  and  7  &  8  Vict.  c.  88,  and  acted  as  such. 
By  the  rules  of  the  bank,  the  trustee  and  manager  was  declared  to  he  personally  re- 
sponsible and  liable  for  all  moneys  actually  received  by  him  on  account  of,  or  to  and 
for  the  use  of  the  institution,  and  not  paid  over  or  disposed  of  according  to  the  rules ; 
and  the  secretary  was  to  be  liable  for  all  money  received,  and  pay  regularly  to  the 
treasurer  the  balance  due  after  each  day's  business.  By  another  rule,  "  the  several 
sums  of  money  belonging  to  the  institution,  which  the  trustees  thereof  were  author- 
ized to  invest  under  the  9  Geo.  4,  c.  92,  or  under  the  rules  and  regulations  of  this 
institution,  were  to  be  paid  into,  and  invested  in  the  Bank  of  England,  in  the  names 
of  the  commissioners  for  the  reduction  of  the  national  debt,  according  to  the  provisions 
of  the  said  act,  and  no  such  sum  or  sums  of  money  were  to  be  paid  or  laid  out  by  the 
trustees  in  any  other  manner,  or  upon  any  other  security  whatever,  except  such  sums 
of  money  as  from  time  to  time  should  necessarily  remain  in  the  hands  of  the  treas- 
urer to  answer  the  emergencies  thereof;"  and  further,  "  that  the  trustees  shall  pay 
into  the  Bank  of  England  any  sum  or  sums  of  money  not  being  less  than  50^.  to  the 
account  of  the  commissioners  for  the  reduction  of  the  national  debt,  upon  the  dec- 
laration of  the  trustees,  or  any  two  or  more  of  them,  that  such  moneys  belong  exclu- 
sively to  the  institution."  There  was  the  usual  power  given  to  depositors  of  deposit- 
ing and  drawing  money.  The  jury  found  as  a  fact  that  the  prisoner  was  a  trustee 
of  the  savings  bank,  and  that,  whilst  he  was  such  trustee,  he  converted  and  appro- 
priated to  his  own  use  large  sums  of  money  (amounting  to  upwards  of  8000/.),  which 
had  been  paid  into  or  deposited  in  the  savings  bank.  Held,  first,  that  the  prisoner 
was  a  trustee  for  the  benefit  of  other  persons  within  the  meaning  of  s.  1,  of  the  20  & 
21  Vict.  c.  54,  but  semble  he  was  not  a  trustee  for  "  public  or  charitable  purposes." 
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Secondly,  that  the  rules  of  the  savings  bank  were  an  instrument  in  writing  within  the 
meaning  of  s.  17,  but,  semhle,  an  act  of  Parliament  is  not  such  an  instrument.  Thirdly, 
that  there  was  an  express  trust  created  by  the  rules  within  the  meaning  of  s.  17,  al- 
though they  preceded  the  appointment  of  the  trustee  (and  the  existence  of  the  trust 
fund).  K.  V.  Fletcher,  1  L.  &  C.  C.  C.  180.  This  decision  is  applicable  to  the  24  & 
25  Vict.  c.  96,  ss.  1,  80. 

Trustees  fraudulently  disposing  of  property.]  By  s.  80,  "  Whosoever,  being  a 
trustee  of  any  property  for  the  use  or  benefit,  either  wholly  or  partially,  of  some  other 
person,  or  for  any  public  or  charitable  purpose,  shall,  with  intent  to  defraud,  convert, 
or  appropriate  the  same  or  any  part  thereof  to  or  for  his  own  use  or  benefit,  or  the 
use  or  benefit  of  any  person  other  than  such  person  as  aforesaid,  or  for  any  purpose 
other  than  such  public  or  charitable  purpose  as  aforesaid,  or  otherwise  dispose  of  or 
destroy  such  property,  or  any  part  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned."  The  punishment 
is,  penal  servitude  not  exceeding  seven  years  and  not  less  than  three  years,  or  im- 
prisonment not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement.     See  s.  75,  supra,  p.  254. 

As  to  the  meaning  of  the  word  "  property,"  see  24  &  25  Vict.  c.  96,  s.  1,  supra, 
p.  561. 

As  to  what  persons  are  within  the  section,  see  R.  v.  Fletcher,  C.  C.  A.  T.  1862, 
not  yet  reported. 


[*889]  *TUENPIKE  GATES— INJUEIES  TO. 

Destroying  turnpike  gates,  tollhouse,  c&c]  Bt  the  24  &  25  Vict.  c.  97,  s.  34, 
"  Whosoever  shall  unlawfully  and  maliciously  throw  down,  level,  or  otherwise  de- 
stroy, in  whole  or  in  part,  any  turnpike  gate  or  toll-bar,  or  any  wall,  chain,  rail,  post, 
bar,  or  other  fence,  belonging  to  any  turnpike  gate  or  toll-bar,  or  set  up  or  erected  to 
prevent  passengers  passing  by  without  paying  any  toll  directed  to  be  paid  by  any  act 
of  Parliament  relating  thereto,  or  any  house,  building,  or  weighing  engine,  erected 
for  the  better  collection,  ascertainment,  or  security  of  any  such  toll,  shall  be  guilty  of 
a  misdemeanor." 


[*890]  *WOUNDING-. 

Wounding,  with  intent  to  murder.']    See  24  &  25  Vict.  c.  100,  s.  11.  mpra,  p.  720. 

Wounding,  with  intent  to  do  grievous  hodily  harm.]  See  24  &  25  Vict.  c.  100,  a. 
18,  supra,  p.  274. 

Unlawfully  wounding.]     See  24  &  25  Vict.  c.  100,  s.  20,  mpra,  p.  274. 

Power  to  convict  of  unlawfully  wounding  on  indictment  for  felony.]  By  the  14 
&  15  Vict.  e.  19,  s.  5,  "If,  upon  the  trial  of  any  indictment  for  any  felony,  except 
murder  or  manslaughter,  where  the  indictment  shall  allege  that  the  defendant  did 
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cut,  Stab,  or  wound  any  person,  the  jury  shall  be  satisfied  that  the  defendant  is  guilty 
of  the  cutting,  stabbing,  or  wounding  charged  in  such  indictment,  but  are  not  satis- 
fied that  the  defendant  is  guilty  of  the  felony  charged  in  such  indictment,  then,  and 
in  every  such  case,  the  jury  may  acquit  the  defendant  of  such  felony,  and  find  him 
guilty  of  unlawfully  cutting,  stabbing,  or  wounding,  and  thereupon  such  defendant 
shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon 
an  indictment  for  the  misdemeanor  of  cutting,  stabbing,  or  wounding." 

Wounding  cattle.]     See  24  &  25  Vict.  c.  97,  s.  40,  supra,  p.  351. 

Proof  of  wounding.']  Where  the  prisoner  is  indicted  for  wounding,  it  must  ap- 
pear that  the  skin  is  broken;  a  mere  contusion  is  not  sufficient.  Where  the  prisoner 
had  struck  the  prosecutor  with  a  bludgeon,  and  the  skin  was  broken,  and  blood 
flowed,  Patteson,  J.,  said,  that  it  was  not  material  what  the  instrument  used  was, 
and  held  the  case  to  be  within  the  statute.  R.  v.  Payne,  4  C.  &  P.  558.  In  a  case 
which  occurred  before  Littledale,  J.,  on  the  Oxford  circuit,  he  directed  a  prisoner  to 
be  acquitted,  it  not  appearing  that  the  skin  was  broken  or  incised.  Anon,  cited  1 
Moo.  C.  C.  280  ;  see  Moriarty  v.  Brooks,  6  C.  &  P.  684.  But  in  a  case  which  came 
soon  afterwards  before  Parke,  J.,  where  there  was  no  proof  of  an  incised  wound,  the 
learned  judge  told  the  jury  that  he  was  clearly  of  opinion  that  it  need  not  be  an  in- 
cised wound,  for  that  he  believed  the  act  of  Parliament  (9  Geo.  4)  bad  introduced 
the  word  wound  for  the  purpose  of  destroying  the  distinction,  which,  as  the  words  in 
the  old  statute  were  only  stah  or  cut,  it  was  always  necessary  to  make,  between  the 
contused  and  incised  wounds,  and  that  it  was  not  necessary  either  that  the  skin 
should  be  broken  or  incised,  or  that  a  cutting  instrument  should  be  used,  for  that 
otherwise  the  thing  intended  to  be  remedied  by  the  new  act  should  remain  as  before. 
The  prisoner  being  found  guilty,  the  case  was  reserved  for  the  decision  of  the 
*judges,  amongst  whom  there  was  considerable  discussion  and  difiFerence  of  [*891] 
opinion.  Lord  Tenterden  said  he  thought  the  word  wound  was  not  introduced  to 
cure  the  difficulty  whether  a  cutting  or  stabbing  instrument  was  used.  In  this  case, 
from  the  continuity  of  the  skin  not  being  broken,  it  was  thought  by  all,  except  Bay- 
ley,  B.,  and  Parke,  J.,  that  there  was  no  wound  within  the  act,  and  that  the  convic- 
tion was  wrong.  R.  v.  Wood,  1  Moo.  C.  C.  278 ;  4  C.  &  P.  381 :  19  E.  C.  L.  R.  So 
a  scratch  is  riot  a  wound  within  the  statute ;  there  must  at  least  be  a  division  of  the 
external  surface  of  the  body.  Per  Parke,  B.,  R.  v.  Beckett,  1  Moo.  &  R.  526.  So 
it  was  held  by  Bosanquet,  Coleridge,  and  Coltman,  JJ.,  that  to  constitute  a  wound  it 
is  necessary  that  there  should  be  a  separation  of  the  whole  skin,  and  a  separation  of 
the  cuticle  is  not  sufficient.  R.  v.  McLoughlin,  8  C.  &  P.  635  :  34  E.  C.  L.  R.  But 
where  a  blow  given  with  a  hammer  broke  the  lower  jaw  in  two  places,  and  the  skin 
was  broken  internally,  but  not  externally,  and  there  was  not  much  blood.  Lord  Den- 
man,  C.  J.,  and  Parke,  J.,  held  this  a  wounding  within  the  act.  R.  v.  Smith,  8  C.  & 
P.  173.  Where  the  prisoner  was  indicted  under  the  9  Geo.  4  for  cutting  and  wound- 
in-  the  prosecutor,  with  intent,  &c.,  and  it  appeared  that  he  threw  a  hammer  at  him, 
which  struck  him  on  the  face,  and  broke  the  skin  for  an  inch  and  a  half,  the  prisoner 
being  convicted,  a  case  was  reserved  for  the  opinion  of  the  judges,  whether  the  m- 
jury  could  be  considered  either  as  a  stab,  cut,  or  wound,  within  the  true  construction 
of  the  statute,  and  it  was  unanimously  resolved,  by  those  who  were  present,  that  the 
case  amounted  to  a  wound  within  the  statute,  and  that  the  conviction  was  right.  K. 
V.  Withers,  1  Moo.  C.  0.  294 ;  4  C  &  P.  446 :  19  E.  C.  L.  R.  Where  the  prisoner 
struck  the  prosecutor  on  the  outside  of  his  hat  with  an  air-gun,  and  the  hard  nm  ot 
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the  hat  wounded  the  prosecutor,  but  the  gun  did  not  oome  directly  in  contact  with 
his  head,  the  judges  held  this  to  be  a  wounding  within  the  statute.  R.  v.  Sheard,  7  C. 
&  P.  846  :  32  E.  C.'L  R. ;  S.  C.  2  Moo.  C.  C.  13. 

Throwing  vitriol  in  the  face  of  the  prosecutor  was  held  not  to  be  a  wounding  within 
the  9  Geo.  4,  c.  31,  s.  12.  R.  v.  Murrow,  1  Moo.-C.  C.  456. 

In  R.  V.  Gray,  Dears.  &  B.  C.  C.  303  ;  S.  C.  26  L.  J.  M.  C.  208,  the  Court  of 
Criminal  Appeal  thought  that  the  exposure  of  a  child  in  an  open  field,  thereby  caus- 
ing congestion  of  the  lungs  and  heart,  there  being  no  lesion  of  any  part  of  the  child's 
body,  was  not  a  wounding. 

As  to  the  form  of  indictment,  see  supra,  p.  721. 


[*892]  *WEITTE]Sr  INSTRUMENTS. 

Larceny  or  destruction  of  valuable  securities  and  documents  of  title,         .         .         .  892 

Form  of  indictment,     ............  892 

Stealing,  injaring,  or  concealing  wills, 892 

Effect  of  disclosure, 893 

Stealing  records  or  other  legal  documents 893 

What  instruments  are  within  the  statute,     .........  893 


Larceny  or  destruction  of  valunhle  securities  and  documents  of  title.^  By  the  24 
&  25  Vict.  c.  96,  s.  27,  "  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose 
destroy,  cancel,  or  obliterate  the  whole  or  any  part  of  any  valuable  security,  other 
than  a  document  of  title  to  lands,  shall  be  guilty  of  felony,  of  the  same  nature  and 
in  the  same  degree  and  punishable  in  the  same  manner  as  if  he  had  stolen  any  chat- 
tel of  like  value  with  the  share,  interest,  or  deposit  to  which  the  security  so  stolen 
may  relate,  or  with  the  money  due  on  the  security  so  stolen,  or  secured  thereby  and 
remaining  unsatisfied,  or  with  the  value  of  the  goods  or  other  valuable  thing  repre- 
sented, mentioned,  or  referred  to  in  or  by  the  security." 

By  s.  28,  "Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  destroy, 
cancel,  obliterate,  or  conceal  the  whole  or  any  part  of  any  document  of  title  to  lands, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

See  also  as  to  the  fraudulent  concealment  of  documents  of  title,  supra,  p.  380. 

Form  of  indictment.']  By  the  same  section,  "In  any  indictment  for  any  such 
oiFence  relating  to  any  document  of  title  to  lands,  it  shall  be  sufficient  to  allege  such 
document  to  be  or  to  contain  evidence  of  the  title  or  of  part  of  the  title  of  the  person 
or  of  some  one  of  the  persons  having  an  interest,  whether  vested  or  contingent,  legal 
or  equitable,  in  the  real  estate  to  which  the  same  relates,  and  to  mention  such  real 
estate  or  some  part  thereof." 

Stealing,  injuring,  or  concealing  wills.]  By  s.  29,  "Whosoever  shall,  either 
during  the  life  of  the  testator  or  after  his  death,  steal,  or  for  any  fraudulent  purpose 
destroy,  cancel,  obliterate,  or  conceal  the  whole  or  any  part  of  any  will,  codicil,  or 
other  testamentary  instrument,  whether  the  same  shall  relate  to  real  or  personal 
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estate,  or  to  both,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  *for  any  terra  not  ex-  [*898] 
ceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment ;  and  it  shall  not  in  any  indictment  for  such  offence  be  necessary  to  allege  that 
such  will,  codicil,  or  other  instrument,  is  the  property  of  any  person." 

Effect  of  disclosure.']  By  the  same  section,  "  No  person  shall  be  liable  to  be  con- 
victed of  any  of  the  felonies  in  this  and  the  last  preceding  section  mentioned,  by  any 
evidence  whatever  in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time  pre- 
viously to  his  being  charged  with  such  oflFence  have  first  disclosed  such  act  on  oath  in 
consequence  of  any  compulsory  process  of  any  court  of  law  or  equity  in  any  action, 
suit,  or  proceeding  which  shall  have  been  hona  fide  instituted  by  any  party  aggrieved, 
or  if  he  shall  have  first  disclosed  the  same  in  any  compulsory  examination  or  deposi- 
tion before  any  court  upon  the  hearing  of  any  matter  in  bankruptcy  or  insolvency." 

■*  Stealing  records  or  other  legal  documents.]  By  s.  30,  "  Whosoever  shall  steal, 
or  shall  for  any  fraudulent  purpose  take  from  its  place  of  deposit  for  the  time  being, 
or  from  any  person  having  the  lawful  custody  thereof,  or  shall  unlawfully  and  mali- 
ciously cancel,  obliterate,  injure,  or  destroy  the  whole  or  any  part  of  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  aflidavit,  rule,  order,  or  warrant  of 
attorney,  or  of  any  original  document  whatsoever  of  or  belonging  to  any  court  of 
record,  or  relating  to  any  matter,  civil  or  criminal,  begun,  depending,  or  terminated 
in  any  such  court,  or  of  any  bill,  petition,  answer,  interrogatory,  deposition,  affidavit, 
order,  or  decree,  or  of  any  original  document  whatsoever  of  or  belonging  to  any  court 
of  equity,  or  relating  to  any  cause  or  matter  begun,  depending,  or  terminated  in  any 
such  court,  or  of  any  original  document  in  anywise  relating  to  the  business  of  any 
office  or  employment  under  her  majesty,  and  being  or  remaining  in  any  office  apper- 
taining to  any  court  of  justice,  or  in  any  of  her  majesty's  castles,  palaces,  or  houses, 
or  in  any  government  or  public  office,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement;  and  it  shall 
not  in  any  indictment  for  such  offence  be  necessary  to  allege  that  the  article  in  re- 
spect of  which  the  offence  is  committed  is  the  property  of  any  person." 

What  instruments  are  within  the  statute.]  At  common  law,  larceny  could  not  be 
committed  of  deeds  or  other  instruments  concerning  land.  1  Hale,  P.  C.  510.  Thus 
it  was  held,  that  stealing  a  commission,  directed  to  commissioners  to  ascertain  bounda- 
ries, was  not  a  felony,  the  commission  concerning  the  realty.  R.  v.  Westbeer,  1  Leach, 
12;  2  East,  P.  C.  596;  2  Str.  1134.  But  the  parchment  upon  which  the  records 
of  a  court  of  justice  are  inscribed,  if  it  do  not  relate  to  the  realty,  may  be  the  subject 
of  larceny.  R.  v.  Walker,  1  Moo.  C.  C.  155.  Bonds,  bills,  and  notes,  which  concern 
mere  choses  in  action,  were  also  at  common  law  held  not  to  be  such  goods  whereof 
felony  might  be  committed,  being  of  no  intrinsic  value,  and  not  importing  any  prop- 
erty in  possession  of  the  party  from  whom  they  are  taken.  4  Bl.  Com.  234 ;  2  East, 
P  C  597.  It  was  even  held,  that  larceny  could  not  be  committed  of  the  box  in 
which  charters  concerning  *the  land  was  held.  3  Inst.  109  ;  1  Hale,  P.  C.  [*894] 
510  Mortgage  deeds  being  subsisting  securities  for  the  payment  of  money,  are 
"  choses  in  action,"  and  not  "  goods  and  chattels."     Where,  therefore,  the  prisoner 
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was  indicted  for  a  burglary,  in  breaking  into  a  house  at  night,  "with  intent  to  steal 
the  '  goods  and  chattels'  therein,"  and  the  jury  found  that  he  broke  into  the  house 
with  intent  to  steal  mortgage  deeds  only,  the  conviction  was  quashed.  "  This  was 
ruled,"  said  Jervis,  C.  J.,  in  delivering  judgment,  "in  R.  v.  Calye,  8  Co.  33  (a);  3 
Inst.  109;  and  Channell  v.  Robotham,  Yelv.  68,  where  it  was  decided  that  a  bond 
could  not  be  included  under  the  words  bona  et  catalla,  though  it  was  objected  that 
the  parchment  and  box  were  such,  and  might  pass  by  that  name,  yet,  forasmuch  as 
the  debt  included  and  wrote  upon  it  is  the  principal,  the  words  of  the  grant  ought  to 
comprehend  the  name  of  the  principal."  R.  v.  Powell,  2  Den.  C.  C.  R.  403. 

It  was  held  that  a  pawnbroker's  ticket  was  a  "  warrant  for  the  delivery  of  goods" 
which  a  prisoner  may  be  convicted  of  stealing  under  the  7  &  8  Geo.  4,  c.  29,  s.  5. 
R.  V.  Morrison,  I  Bell,  C.  C.  158. 

Whether  the  paid  reissuable  notes  of  a  banker  can  be  properly  described  as  valua- 
ble securities,  does  not  appear  to  be  well  settled ;  the  safe  mode  of  describing  them  is 
to  treat  them  as  goods  and  chattels.  The  prisoner  was  indicted  in  several  counts  for 
stealing  a  number  of  promissory  notes,  and  in  others  for  stealing  so  many  pieces  of 
paper,  stamped  with  a  stamp,  &e.  It  appeared  that  the  notes  consisted  of  country 
bank  notes,  which,  after  being  paid  in  London,  were  sent  down  to  the  country  to  be 
reissued,  and  were  stolen  on  the  road.  It  was  objected  that  these  were  no  longer 
promissory  notes,  the  sums  of  money  mentioned  in  them  having  been  paid  and  satis- 
fied, and  that  the  privilege  of  reissuing  them,  possessed  by  the  bankers,  could  not  be 
considered  the  subject  of  larceny.  The  judges,  however,  held  that  the  conviction 
on  the  counts  for  stealing  the  paper  and  stamps  was  good,  the  paper  and  stamps,  and 
particularly  the  latter,  being  valuable  to  the  owners.  R.  v.  Clark,  Russ.  &  Ry.  181; 
2  Leach,  1036;  1  Moo.  C.  C.  222.  In  a  later  similar  case,  where  reissuable  bank- 
er's notes  (paid  in  London)  had  been  stolen  from  one  of  the  partners  on  a  journey, 
the  prisoner  having  been  convicted  upon  an  indictment  charging  him  in  different 
counts  with  stealing  valuable  securities  called  promissory  notes,  and  also  with  stealing 
so  many  pieces  of  paper  stamped  with  a  stamp,  &c.,  the  judges  held  the  conviction 
right.  Some  of  them  doubted  whether  the  notes  could  properly  be  called  "valuable 
securities;"  but  if  not,  they  all  thought  they  were  goods  and  chattels.  R.  v.  Vyse,  1 
Moo.  C.  C.  218.  "In  R.  V.  Vyse,"  said  Jervis,  C.  J.,  in  passing  judgment  in  R. 
V.  Powell,  2  Den.  C.  C.  R.  403,  "  the  notes  had  been  paid,  and  though  reissuable, 
were  not  at  the  time  of  the  larceny  securities  for  the  payment  of  money.  The  paper 
and  stamp  on  which  they  were  written  were,  therefore,  properly  described  as  goods 
and  chattels." 

Lord  Elienborougb  is  said  to  have  ruled  that  it  was  not  a  felony  under  2  Geo.  2,  c. 
25,  to  steal  banker's  notes  which  were  completely  executed,  but  which  had  never  been 
in  circulation,  because  no  money  was  due  upon  them  :  Anon.  4  Bl.  Com.  by  Chris- 
tian, 234  (»));  but  upon  this  decision  it  has  been  observed,  that  such  notes  would 
[*895]  probably  be  deemed  valuable  property  and  the  subject  of  larceny,  at  '"com- 
mon law.  2  Russ.  by  Grea.  79  (n).     See  R.  v.  Clark  and  R.  v.  Vyse,  supra. 

If  the  halves  of  promissory  notes  are  stolen,  they  should  be  described  as  goods  and 
chattels.  R.  v.  Mead,  4  C.  &  P.  535  :  19  E.  C.  L.  R. 

An  incomplete  bill  of  exchange  or  promissory  note,  is  not  as  such  a  valuable  secu- 
rity so  as  to  be  the  subject  of  larceny.  In  consequence  of  seeing  an  advertisement, 
A.  applied  to  the  prisoner  to  raise  money  for  him.  The  latter  promised  to  procure 
5000A,  and  producing  ten  blank  10s.  stamps,  induced  A.  to  write  an  acceptance 
across  them.  The  prisoner  then  took  them,  without  saying  anything,  and  afterwards 
filled  them  up  as  bills  of  exchange  for  500/.  each,  and  put  them  into  circulation.    It 
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was  held  (at  the  Old  Bailey),  that  these  were  neither  "  bills  of  exchange,"  "  orders 
for  the  payment  of  money,"  nor  "securities  for  money,"  and  that  a  charge  of  larceny 
for  stealing  the  paper  and  stamps  could  not  be  sustained,  the  stamps  and  paper  not 
being  the  property  of  A.,  or  in  his  possession.  E,  v.  Minter  Hart,  6  C.  &  P.  106:  25 
E.  C.  L  R.;  see  also  R.  v.  Phipoe,  2  Leach,  673;  2  East,  P.  C.  599;  ante,  p.  836. 

A  check  upon  a  banker,  drawn  more  than  twenty  miles  from  London,  and  not 
stamped,  has  been  held  not  to  be  a  bill  or  draft  within  the  7  Geo.  3,  c.  50 ;  being  of 
no  value  nor  in  any  way  available.  R.  v.  Pooley,  Russ.  &  Ry.  12.  So  a  cheek  on  a 
banker,  made  payable  to  A.  B.,  and  not  to  bearer,  not  being  stamped,  has  been  de- 
cided by  the  judges  not  to  be  a  valuable  security  within  the  meaning  of  the  7  &  8 
Geo.  4,  c.  29,  the  banker  being  subject  to  a  penalty  of  50^.  by  paying  it.  R.  v. 
Yates,  1  Moo.  C.  C.  170.  But  where  A.  was  indicted  in  one  count  for  stealing  a 
check,  and  in  another  count  for  stealing  a  piece  of  paper;  and  it  was  proved  that  "he 
Great  Western  Railway  Company  drew  in  London  a  check  on  their  London  bankers, 
and  sent  it  to  one  of  their  officers  at  Taunton,  to  pay  a  poor-rate  there,  who  at  Taun- 
ton gave  it  to  the  prisoner,  a  clerk  of  the  company,  to  take  to  the  overseer,  but  in- 
stead of  doing  so,  he  converted  it  to  his  own  use ;  it  was  held  that  even  if  the  check 
was  void  under  the  13th  section  of  the  statute  55  Geo.  3,  c.  184,  the  prisoner  might 
be  properly  convicted  on  the  count  for  stealing  a  piece  of  paper.  R.  v.  Perry,  1  Den. 
C.  C.  69;  1  0.  &  K.  725 ;  see  also  the  same  ease,  reserved  for  the  consideration  of  the 
judges,  and  similarly  decided,  1  Cox,  C.  C.  222 ;  and  the  cases  of  R.  v.  Welsh  and 
R.  V.  Metcalf,  ante,  p.  601 ;  also  R.  v.  Heath,  2  Moo.  C.  C.  33. 

See,  as  to  the  meaning  of  the  term  '^valuable  security,"  supra,  p.  561. 
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Injuring  icorks  of  art.']  Bt  the  24  &  25  Vict.  c.  97,  s.  39,  "Whosoever  shall 
unlawfully  and  maliciously  destroy  or  damage  any  book,  manuscript,  picture,  print, 
statue,  bust,  or  vase,  or  any  other  article  or  thing  kept  for  the  purpose  of  art,  science, 
or  literature,  or  as  an  object  of  curiosity,  in  any  museum,  gallery,  cabinet,  library,  or 
other  repository,  which  museum,  gallery,  cabinet,  library,  or  other  repository  is  either 
at  all  times  or  from  time  to  time  open  for  the  admission  of  the  public  or  of  any  con- 
siderable number  of  persons  to  view  the  same,  either  by  the  permission  of  the  pro- 
prietor thereof  or  by  the  payment  of  money  before  entering  the  same,  or  any  picture, 
statue,  monument,  or  other  memorial  of  the  dead,  painted  glass,  or  other  monument 
or  work  of  art,  in  any  church,  chapel,  meeting-house,  or  other  place  of  divine  wor- 
ship, or  in  any  building  belonging  to  the  queen,  or  to  any  county,  riding,  division, 
city,  borough,  poor  law  union,  parish,  or  place,  or  to  any  university  or  college,  or  hall 
of  any  university,  or  to  any  inn  of  court,  or  in  any  street,  square,  churchyard,  burial- 
ground,  public  garden  or  ground,  or  any  statue  or  monument  exposed  to  public  view, 
or  any  ornament,  railing,  or  fence  surrounding  such  statue  or  monument,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable  to  be  impris- 
oned for  any  term  not  exceeding  six  months,  with  or  without  hard  labor,  and  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whipping." 
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*GENERAL  MATTERS  OF  DEFENCE. 

There  are  certain  general  matters  of  defence,  the  evidence  with  regard  to  which 
it  will  be  convenient  to  comprise  under  the  three  following  heads :  Infancy,  Insanity, 
and  Coercion  by  Husband. 


INFANCY. 

Infancy, 897 

In  case  of  misdemeanors  and  offences  not  capital,         .  .         .  .  S97 

In  cases  of  capital  offences,   ...........  897 


An  infant  is,  in  certain  cases,  and  under  a  certain  age,  privileged  from  punish- 
ment by  reason  of  a  presumed  want  of  criminal  design. (1) 

In  cases  of  misdemeanors  and  offences  not  capital.']  In  certain  misdemeanors  an 
infant  is  privileged  under  the  age  of  twenty-one,  as  in  cases  of  nonfeasance  only,  for 
laches  shall  not  be  imputed  to  him.  1  Hale,  P.  C.  20.  But  he  is  liable  for  misde- 
meanors accompanied  with  force  and  violence,  as  a  riot  or  battery.  Id.  So  for  per- 
jury. Sid.  253.  So  he  may  be  convicted  of  a  forcible  entry.  4  Bac.  Ab.  591;  see 
ante,  p.  465.(2) 

In  cases  of  capital  offences."]  Under  the  age  of  seven  years,  an  infant  cannot  be 
punished  for  a  capital  offence,  not  having  a  mind  doli  capax  :  1  Hale,  P.  C.  19 ;  nor 
for  any  other  felony,  for  the  same  reason.  Id.  27.  But  on  attaining  the  age  of  four- 
teen, he  is  obnoxious  to  capital  (and  of  course  to  any  minor)  punishment,  for  offences 
committed  by  him  at  any  time  after  that  age.  1  Hale,  P.  C.  25. 

With  regard  to  the  responsibility  of  infants  between  the  ages  of  seven  and  four- 
teen, a  good  deal  of  doubt  formerly  prevailed,  but  it  is  now  quite  clear  that  where 
the  circumstances  of  the  case  show  that  the  offender  was  capable  of  distinguishing 
between  right  and  wrong,  and  that  he  acted  with  malice  and  an  evil  intention,  he 
may  be  convicted  even  of  a  capital  offence ;  and  accordingly  there  are  many  cases, 
several  of  them  very  early  ones,  in  which  infants,  under  the  age  of  fourteen,  have 
been  convicted  and  executed. (3)  Thus,  in  1629,  an  infant,  being  eight  or  nine 
years  of  age,  was  convicted  of  burning  two  barns  in  the  town  of  Windsor,  and  it  ap- 
[*898]  pearing  that  he  had  *malice,  revenge,  craft,  and  cunning,  he  was  executed. 
K.  V.  Dean,  1  Hale,  P.  C.  25  (n). 

So  Lord  Hale  mentions  two  instances  to  the  same  effect:  one  of  a  girl  of  thirteen, 
executed  for  killing  her  mistress,  and  another  of  a  boy  of  ten,  for  the  murder  of  his 

(1)  Wheeler's  C.  C.  231. 

(2)  See  Wood  v.  The  Commonwealth,  3  Leigh,  743. 

An  infant  only  a  year  or  two  old,  upon  whose  lands  a  nuisance  is  erected,  cannot  be  made  crimi- 
nally answerable  for  it.  The  People  v.  Townsend  et  al.,  3  Hill,  479. 

Although  a  minor,  within  the  age  of  twenty-one  years,  cannot  be  made  responsible  civiliter  for 
goods  obtained  by  false  pretences,  he  may  be  proceeded  against  criminaliter^  under  the  statute. 
People  V.  Kendall,  25  Wend.  399. 

(3)  Commonwealth  v.  Keagy,  1  Ashmead,  248  j  State  v.  Aaron,  1  Southard,  231 ;  Commonwealth 
v.  Krouse,  0.  &  T.  Philad.,  Sept.,  1836,  before  Judge  King. 
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companion.  1  Hale,  P.  C.  26;  Fitz.  Ab.  Corone,  118.  In  the  year  1748,  a  boy  of 
ten  years  of  age  was  convicted  of  murder,  and  the  judges,  on  a  reference  to  them, 
were  unanimously  of  opinion  that  the  conviction  was  right.  R.  v.  York,  Foster,  70. 

An  infant,  under  the  age  of  fourteen  years,  is  presumed  by  law  unable  to  commit 
a  rape,  and  though  in  other  felonies,  malltia  supplet  cetatem,  yet,  as  to  this  fact,  the 
law  presumes  the  want  of  ability  as  well  as  the  want  of  discretion.  But  he  may  be 
a  principal  in  the  second  degree,  as  aiding  add  assisting,  though  under  fourteen 
years,  if  it  appears  that  he  had  a  mischievous  intention.  1  Hale,  P.  C.  630 ;  R.  v. 
Eldershaw,  3  C.  &  P.  396 ;  see  further,  ante,  title  Rape. 

It  is  necessary,  says  Lord  Hale,  speaking  of  convictions  of  infants  between  the 
years  of  seven  and  twelve,  that  very  strong  and  pregnant  evidence  should  be  given 
to  convict  one  of  that  age.  1  Hale,  P.  C.  27 ;  4  Bl.  Com.  23.  And  he  recommends 
a  respiting  of  judgment  till  the  king's  pleasure  be  known.  Ibid. 

,  See  10  &  11  Vict.  c.  82,  13  &  14  Vict.  e.  37,  for  the  speedy  and  summary  trial, 
conviction,  and  punishment  of  juvenile  offenders. 

Power  is  now  most  wisely  and  justly  given  to  all  courts  of  justice  to  send  juvenile 
offenders  convicted  before  them  to  reformatory  schools;  although,  unfortunately,  a  child 
must  still  be  subjected  to  at  least  a  fortnight's  imprisonment  in  gaol  before  he  can  be 
sent  to  the  reformatory.  The  17  &  18  Vict.  c.  86,  s.  2,  enacts  as  follows:  "When- 
ever, after  the  passing  of  this  act,  any  person  under  the  age  of  sixteen  years,  shall 
be  convicted  of  any  offence  punishable  by  law,  either  upon  an  indictment  or  on  sum- 
mary conviction  before  a  police  magistrate,  or  before  two  or  more  justices  of  the 
peace,  or  before  a  sheriff  or  magistrate  in  Scotland,  then  and  in  every  such  case  it 
shall  be  lawful  for  any  court,  judge,  police  magistrate  of  the  metropolis,  stipendiary 
magistrate,  or  any  two  or  more  justices  of  the  peace,  or  in  Scotland  for  any  sheriff  or 
magistrate  of  a  borough,  or  police  magistrate,  before  or  by  whom  such  offender  shall 
be  so  convicted,  in  addition  to  the  sentence  then  and  there  passed  as  a  punishment 
for  his  offence,  to  direct  such  offender  to  be  sent,  at  the  expiration  of  his  sentence,  to 
some  of  the  aforesaid  reformatory  schools,  to  be  named  in  such  direction,  the  di- 
rectors or  managers  of  which  shall  be  ready  to  receive  him,  and  to  be  there  detained 
for  a  period  not  less  than  two  years,  and  not  exceeding  five  years,  and  such  offender 
shall  be  liable  to  be  detained  pursuant  to  such  direction  :  provided  always,  that  no 
offender  shall  be  directed  to  be  so  sent  and  detained  as  aforesaid,  unless  the  sentence 
passed  as  a  punishment  for  his  offence,  at  the  expiration  ei  which  he  is  directed  to 
be  so  sent  and  detained,  shall  be  one  of  imprisonment  for  fourteen  days  at  Ifeast:  pro- 
vided also,  that.the  secretary  of  state  for  the  home  department  may  at  any  time  order 
any  such  offender  to  be  discharged  from  any  such  school."  This  statute  has  been 
amended  by  19  &  20  Vict.  c.  87,  sect.  1  of  which  enacts,  that  "It  shall  not  be  neces- 
sary at  the  time  of  passing  sentence  for  any  court,"  &c.,  "  to  name  the  particular 
school  to  which  any  youthful  offender  is  to  be  sent;  but  it  shall  be  sufficient  for  such 
*court,  &c.,  to  direct  that  such  youthful  offender  be  sent  to  such  school,  [*899] 
being  a  school  duly  certified,  &c.,  and  the  directors  and  managers  of  which  shall  be 
willing  to  receive  him,  as  may  thereafter,  and  before  the  expiration  of  the  term  of 
imprisonment  to  which  he  or  she  has  been  sentenced,  be  directed  by  the  said 
court,"  &c. 
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*INSANITY. 

Cases  in  which  the  prisoner  has  been  held  not  to  be  insane, 9"! 

in  which  the  prisoner  has  been  held  to  be/insane SOS 

Opinions  of  the  judges  on  questions  propounded  by  the  House  of  Lords,     ,        .        •  905 

Cases  of  insanity  caused  by  intoxication, 91" 


The  defence  of  insanity  is  one  involving  great  difiBculties  of  various  kinds,  and  the 
rules  which  have  occasionally  been  laid  down  by  the  judges,  with  regard  to  the  na- 
ture and  degree  of  aberration  of  mind  which  will  excuse  a  person  from  punishment, 
are  by  no  means  consistent  with  each  other,  or  as  it  should  seem  with  correct  princi- 
ple. (1)     That  principle  appears  to  be,  well  laid  down  in  the  following  passage. 

To  amount  to  a  complete  bar  of  punishment,  either  at  the  time  of  committing  the 
offence,  or  of  the  trial,  the  insanity  must  have  been  of  such  a  kind  as  entirely  to  de- 
prive the  prisoner  of  the  use  of  reason,  as  applied  to  the  act  in  question,  and  the 
knowledge  that  he  was  doing  wrong  in  committing  it.  If,  though  somewhat  deranged, 
he  is  yet  able  to  distinguish  right  from  wrong,  in  his  own  case,  and  to  know  that 
he  was  doing  wrong  in  the  act  which  he  committed,  he  is  liable  to  the  full  punish- 
ment of  his  criminal  acts.  Alison's  Princ.  Grim.  Law.  Scotl.  645,  654. 

The  onus  of  proving  the  defence  of  insanity,  or  in  the  case  of  lunacy,  of  showing 
that  the  offence  was  committed  when  the  prisoner  was  in  a  state  of  lunacy,  lies  upon 
the  prisoner.  See  Alison's  Princ.  Grim.  Law  of  Scotl.  659 ;  and  for  this  purpose 
the  opinion  of  a  person  possessing  medical  skill  is  admissible.  R.  v.  Wright,  Russ. 
&  Ey.  456 ;  ante,  p.  135. 

The  disposal  of  persons  found  to  be  insane  at  the  time  of  the  offence  committed,  is 
regulated  by  the  statute  39  &  40  Geo.  3,  c.  94,  ante,  p.  183. 

The  mode  of  arraignment  and  trial  of  such  persons  have  also  been  stated,  ante,  p. 
183. 

If  the  jury  are  of  opinion  that  the  prisoner  did  not  in  fact  do  all  that  the  law  re- 
quires to  constitute  the  offence  charged,  supposing  the  prisoner  had  been  sane,  they 

(1)  Wheeler's  C.  C.  48  ;  Jackson  v.  Van  Dusen,  5  Johns.  158  ;  Commonwealth  v.  Rogers,  7  Met- 
calf,  600.  • 

On  a  trial  for  murder,  a  physician  having  stated  on  examination  in  chief  that  the  prisoner  was 
insane,  he  may  be  asked  on  cross-examination,  whether,  in  his  opinion,  the  prisoner  knew  right  from 
wrong,  or  that  it  would  be  wrong  for  him  to  commit  murder,  rape,  or  arson.  Clark  v.  The  State,  12 
Ohio,  483. 

It  is  not  every  kind  or  degree  of  insanity  which  exempts  from  punishment.  If  the  accused  under- 
stood the  nature  of  his  act,  if  he  knew  it  was  wrong  and  deserved  punishment,  he  is  responsible. 
United  States  v.  McGlue,  1  Curtis's  C.  C.  1 ;  United  States  v.  Shults,  6  McLean,  121 ;  The  State 
T.  Huting,  21  Missouri,  464. 

To  sustain  the  defence  of  insanity,  it  must  appear  that  the  party  accused  was  laboring  under  such 
a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing ;  or  if  he  did  understand  them,  that  he  did  not  know  he  was  doing  what  was  wrong.  Kelly  V. 
The  State,  S  Smed.  Marsh,  518;  The  State  v.  Spencer,  1  Zabriskie,  197. 

On  questions  of  sanity,  the  rule  as  to  reasonable  doubt  does  not  apply,  but  it  is  for  him  that 
alleges  insanity  to  prove  it.  The  State  v.  Starling,  6  Jones's  Law,  366  ;  Newoomb  v.  The  State,  37 
Mississippi,  383 ;  "Loeffner  v.  The  State,  Ifl  Ohio,  598  ;  Fisher  v.  The  People,  23  Illinois,  283  ;  Bon- 
fanti  V.  The  State,  2  Minnesota,  123  ;  Graham  v.  The  Commonwealth,  16  B.  Monroe,  587. 

The  prisoner  is  entitled  to  the  benefit  of  any  doubt  upon  the  question  of  sanity.  The  People  t. 
McCann,  2  Smith,  58. 

If  the  jury  entertain  a  reasonable  doubt  of  the  sanity  of  the  prisoner,  he  shall  be  acquitted.  The 
State  V.  Marler,  2  Alabama,  43.  Contra :  To  excuse  crime,  the  jury  ought  to  be  satisfied  of  the  in- 
sanity beyond  reasonable  doubt.  The  State  v.  Spencer,  1  Zabriskie,  197. 

Insanity  at  the  time  of  the  trial  may  be  proved  with  a  view  to  establish  the  defence  of  insanity 
when  the  act  was  committed.  Freeman  v.  The  People,  4  Denio,  9.  The  subsequent  as  well  as  pre- 
vious acts  and  declarations  of  the  prisoner  are  admissible  to  show  his  true  mental  condition  at  the 
moment  of  the  crime.  McLean  v.  The  State,  16  Alabama,  672. 
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mast  find  bim  not  guilty  generally,  and  the  court  have  no  power  to  order  his  deten- 
tion under  the  act,  although  the  jury  should  find  that  he  was  in  fact  insane.  Where 
therefore  on  an  indictment  for  treason,  which  stated  as  an  overt  act,  that  the  prisoner 
discharged  a  pistol  loaded  with  powder  and  a  bullet  at  her  majesty,  the  jury  found 
that  the  prisoner  was  insane  at  the  time  when  he  discharged  the  pistol ;  but  whether 
the  pistol  was  loaded  with  ball  or  not,  there  was  no  satisfactory  evidence ;  the  court 
expressed  a  strong  opinion  that  the  case  was  not  within  the  statute.  *Lord  [*901] 
Denman,  C.  J.,  Patteson,  J.,  and  Alderson  B.  R.  v.  Oxford,  9  C.  &  P.  525 :  38  E. 
C.  L.  R ;  1  Russ.  by  Grea.  16  (n).  * 

The  above  and  a  similar  outrage  led  to  the  passing  of  the  5  &  6  Vict.  c.  51,  an  act 
for  the  protection  of  the  queen's  person. 

A  man  was  indicted  for  shooting  at  his  wife  with  intent  to  murder  her,  &c.,  and 
was  defended  by  counsel,  who  set  up  for  him  the  defence  of  insanity.  The  prisoner, 
however,  objected  to  such  a  defence,  asserting  that  he  was  not  insane;  and  he  was 
allowed  by  the  judge,  Mr.  Justice  Bosanquet,  to  suggest  questions,  to  be  put  by  the 
learned  judge  to  the  witnesses  for  the  prosecution,  to  negative  the  supposition  that 
he  was  insane  ;  and  the  judge  also,  at  the  request  of  the  prisoner,  allowed  additional 
witnesses  to  be  called  on  his  behalf  for  the  same  purpose.  They  however  failed  in 
showing  that  the  defence  was  an  incorrect  one ;  on  the  contrary,  their  evidence 
tended  to  establish  it  more  clearly;  and  the  prisoner  was  acquitted  on  the  ground  of 
insanity.  R.  v,  Pearce,  9  C  &  P.  667. 

Cases  in  which  the  prisoner  has  been  held  not  to  be  insaneJ]  In  the  following 
cases,  the  defence  of  insanity  was  set  up,  but  without  eflfect,  and  the  prisoners  were 
convicted.  The  prisoner  was  indicted  for  shooting  at  Lord  Onslow.  It  appeared 
that  he  was  to  a  certain  extent  deranged,  and  had  misconceived  the  conduct  of  Lord 
Onslow,  but  he  had  formed  a  regular  design  to  shoot  him,  and  prepared  the  means  oif 
effecting  it.  Tracy,  J.,  observed,  that  the  defence  of  insanity  must  be  clearly  made 
out ;  that  it  is  not  every  idle  or  frantic  humor  of  a  man,  or  something  unaccountable 
in  his  actions,  which  will  show  him  to  be  such  a  madman  as  to  exempt  him  from 
punishment ;  but  that  where  a  man  is  totally  deprived  of  understanding  and  memory, 
and  does  not  know  what  he  is  doing  any  more  than  an  infant,  a  brute,  or  a  wild  beast, 
he  will  be  properly  exempted  from  punishment.  R.  v.  Arnold,  Collinson  on  Lunacy, 
475;  16  How.  St.  Tr.  764,  765.  The  doctrine  of  the  learned  judge  in  this  case 
may,  perhaps,  be  thought  to  be  carried  too  far ;  for  if  the  prisoner,  in  committing 
the  act,  is  deprived  of  the  power  of  distinguishing  between  right  and  wrong  with  re- 
lation to  that  act,  it  does  not  appear  to  be  necessary  that  he  should  not  know  what 
he  is  doing.      Vide,  post. 

Lord  Ferrers  was  tried  before  the  House  of  Lords  for  the  murder  of  his  steward. 
It  was  proved  that  he  was  occasionally  insane,  and  fancied  his  steward  to  be  in  the 
interest  of  certain  supposed  enemies.  The  steward  being  in  the  parlor  with  him,  he- 
ordered  him  to  go  down  on  his  knees,  and  shot  him  with  a  pistol,  and  then  directed 
his  servants  to  put  him  to  bed.  He  afterwards  sent  for  a  surgeon,  but  declared  he 
was  not  sorry;  and  that  it  was  a  premeditated  act;  and  he  would  have  dragged  the 
steward  out  of  the  bed,  had  he  not  confessed  himself  a  villain.  Many  witnesses 
stated  that  they  considered  him  insane,  and  it  appeared  that  several  of  his  relations 
had  been  confined  as  lunatics.  It  was  contended  for  the  prosecution,  that  the  complete 
possession  of  reason  was  not  necessary  in  order  to  render  a  man  answerable  for  his 
acts;  it  was  sufficient  if  he  could  discriminate  between  good  and  evil.  The  peers- 
unanimously  found  his  lordship  guilty.  R.  v.  Earl  Ferrers,  19  How.  St.  Tr.  886. 


901  INSANITY. 


The  prisoner  was  indicted  for  shooting  at  and  wounding  W.  B.,  and  the  defence 
was  insanity,  arising  from  epilepsy.  He  had  been  attaul^ed  with  a  fit  on  the  9th 
[*902]  July,  1811 ;  and  was  brought  home  *apparently  lifeless.  A  great  alteration 
had  been  produced  in  his  conduct,  and  it  was  necessary  to  watch  him,  lest  he  should 
destroy  himself  Mr.  Warburton,  fche  keeper  of  a  lunatic  asylum,  said  that  in  insanity 
caused  by  epilepsy,  the  patient  often  imbibed  violent  antipathies  against  his  dearest 
friends,  for  causes  wholly  imaginary,  which  no  persuasion  could  remove,  though 
rational  on  other  topics.  He  had  no  doubt  of  the  insanity  of  the  prisoner.  A  com- 
mission of  lunacy  was  produced,  dated* 7th  June,  1812,  with  a  finding  that  the 
prisoner  had  been  insane  from  the  30th  of  .March.  [The  date  of  the  ofiTence  com- 
mitted does  not  appear  in  the  report.]  Le  Blanc,  J.,  concluded  his  summing  up,  by 
observing  that  it  was  for  the  jury  to  determine  whether  the  prisoner,  when  he  com- 
mitted the  oflence  with  which  he  stood  charged,  was  capable  of  distinguishing  be- 
tween right  and  wrong,  or  under  the  influence  of  any  illu.sion  in  respect  of  the  prose- 
cutor, which  rendered  his  mind  at  the  moment  insensible  of  the  nature  of  the  act 
which  he  was  about  to  commit,  since  in  that  case  he  would  not  be  legally  responsible 
for  his  conduct.  On  the  other  hand,  provided  they  should  be  of  opinion  that  when 
he  committed  the  offence  he  was  capable  of  distinguishing  right  from  wrong,  and  not 
under  the  influence  of  such  an  illusion  as  disabled  him  from  discovering  that  he  was 
doing  a  wrong  act,  he  would  be  answerable  to  the  justice  of  the  country,  and  guilty 
in  the  eye  of  the  law.  The  jury,  after  considerable  deliberation,  pronounced  the 
prisoner  guilty.  R.  v.  Bowler,  Collinson  on  Lunacy,  673  (»). 

The  prisoner  was  indicted  for  adhering  to  the  king's  enemies.  His  defence  was 
insanity.  He  had  been  accounted  from  a  child  a  person  of  weak  intellect,  so  that  it 
surprised  many  that  he  had  been  accepted  as  a  soldier.  Considerable  deliberation  and 
reason,  however,  were  displayed  by  him  in  entering  the  French  service,  and  he  stated 
to  a  comrade  that  it  was  much  more  agreeable  to  be  at  liberty,  and  have  plenty  of 
money,  than  to  remain  confined  in  a  dungeon.  The  attorney-general  in  reply,  said, 
that  before  the  defence  could  have  any  weight  in  rebutting  a  charge  so  clearly  made 
out,  the  jury  must  be  satisfied  that  at  the  time  the  off'ence  was  committed,  the  pris- 
oner did  not  really  know  right  from  wrong.  He  was  convicted.  R.  v.  Parker,  Col- 
linson on  Lunacy,  477. 

The  direction  of  Mansfield,  C.  J.,  to  the  jury  in  R.  v.  Bellingham,  seems  not  alto- 
gether in  accordance  with  the  correct  rules  on  the  subject  of  a  prisoner's  insanity. 
He  said  that  in  order  to  support  such  a  defence,  it  ought  to  be  proved  by  the  most 
distinct  and  unquestionable  evidence,  that  the  prisoner  was  incapable  of  judging  be- 
tween right  and  wrong;  that  in  fact  it  must  be  proved  beyond  all  doubt,  that  at  the 
time  he  committed  the  act,  he  did  not  consider  that  murder  was  a  crime  against  the 
laws  of  God  and  nature,  and  that  there  was  no  other  proof  of  insanity  which  would 
excuse  murder  or  any  other  crime.  That  in  the  species  of  madness  called  lunacy, 
whore  persons  are  subject  to  temporary  paroxysms,  in  which  they  are  guilty  of  acts 
of  extravagance,  such  persons  committing  crimes  when  they  are  not  affected  by  the 
malady,  would  be  answerable  to  justice,  and  that  so  long  as  they  could  distinguish 
good  from  evil,  they  would  be  answerable  for  their  conduct;  and  that  in  the  species 
of  insanity  in  which  the  patient  fancies  the  existence  of  injury  and  seeks  an  oppor- 
tunity of  gratifying  revenge  by  some  hostile  act,  if  such  person  be  capable  in  other 
respects,  of  distinguishing  between  right  and  wrong,  there  would  be  no  excuse  for 
[*903]  any  act  of  atrocity  which  he  *might  commit  under  this  description  of  de- 
rangement. The  prisoner  was  found  guilty  and  executed.  R.  v.  Bellingham,  1  Col- 
linson on  Lunacy,  637;  Shelford  on  Lunacy,  462;  see  Offord's  Case,  5  C.  &  P.  168  : 
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24  E.  C.  L.  R.  The  above  direction  does  not  appear  to  make  a  sufficient  allowance 
for  the  incapacity  of  judging  between  right  and  wrong  vpon  the  very  matter  in  ques- 
tion, as  in  all  cases  oi  monomania.  The  following  observations  of  an  eminent  writer 
on  the  criminal  law  of  Scotland,  are  applicable  to  the  subject.  Although  a  prisoner 
understands  perfectly  the  distinction  between  right  and  wrong,  yet  if  he  labors,  as  is 
generally  the  case,  under  an  illusion  and  deception  in  his  own  particular  case,  and  is 
thereby  incapable  of  applying  it  correctly  to  his  own  conduct,  he  is  in  that  state  of 
mental  aberration  which  renders  him  not  criminally  answerable  for  his  actions.  For 
example :  a  mad  person  may  be  perfectly  aware  that  murder  is  a  crime,  and  will 
admit  that,  if  pressed  on  the  subject;  still  he  may  conceive  that  a  homicide  he  has 
committed  was  no  wise  blamable,  because  the  deceased  had  engaged  in  a  conspiracy, 
with  others,  against  his  own  life,  or  was  his  mortal  enemy  who  had  wounded  him  in 
his  dearest  interests,  or  was  the  devil  incarnate,  whom  it  was  the  duty  of  every  good 
Christian  to  meet  with  weapons  of  carnal  warfare.  Alison's  Princ.  Crim.  Law.  Scotl. 
645,  citing  1  Hume,  37,  38.  And  see  the  observations  on  R.  v.  Bellingham,  Alison, 
658  ;  R.  V.  Oxford,  post,  p.  905. 

It  has  been  justly  observed  that  the  plea  of  insanity  must  be  received  with  much 
more  diffidence  in  cases  proceeding  from  the  desire  of  gain,  as  theft,  swindling,  or 
forgery,  which  generally  require  some  art  and  skill  for  their  completion,  and  argue 
a  sense  of  the  advantage  of  acquiring  other  people's  property.  On  a  charge  of  horse- 
stealing, it  was  alleged  that  the  prisoner  was  insane,  but  as  it  appeared  that  he 
had  stolen  the  horse  in  the  night,  conducted  himself  prudently  in  the  adventure,  and 
ridden  straight  by  an  unfrequented  road  to  a  distance,  sold  it,  and  taken  a  bill  for 
the  price,  the  defence  was  overruled.  R.  v.  Henderson,  Alison's  Princ.  Crim.  Law 
Scotl.  655,  656. 

Causes  in  which  the  prisoner  has  been  held  to  he  insane."]  James  Hadfield  was 
tried  in  the  Court  of  K.  B.,  in  the  year  1800,  on  an  indictment  for  high  treason,  in 
shooting  at  the  king  in  Drury  Lane  Theatre,  and  the, defence  made  for  the  prisoner 
was  insanity.  It  was  proved  that  he  had  been  a  private  soldier  in  a  dragoon  regi- 
ment, and  in  the  year  1793  received  many  severe  wounds  in  battle  near  Lisle,  which 
had  caused  partial  derangement  of  mind,  and  he  had  been  dismissed  from  the  army 
on  account  of  insanity.  Since  his  return  to  this  country,  he  had  been  annually  out 
of  his  mind  from  the  beginning  of  spring  to  the  end  of  the  dog-days,  and  had  been 
under  confinement  as  a  lunatic.  When  affected  by  his  disorder,  he  imagined  him- 
self to  hold  intercourse  with  God :  sometimes  called  himself  God,  or  Jesus  Christ, 
and  used  other  expressions  of  the  most  irreligious  and  blasphemous  kind,  and  also 
committed  acta  of  the  greatest  extravagance;  but  at  other  times  he  appeared  to  be 
rational  and  discovered  no  symptom  of  mental  incapacity  or  disorder.  On  the  14th 
May  preceding  the  commission  of  the  act  in  question,  his  mind  was  very  much  dis- 
ordered and  he  used  many  blasphemous  expressions.  At  one  or  two  o'clock  on  the 
following  morning,  he  suddenly  jumped  out  of  bed,  and,  alluding  to  his  child,  a  boy 
of  eight  months  old,  of  *whom  he  was  usually  remarkably  fond,  said  he  was  [*904] 
about  to  dash  his  brains  out  against  the  bedpost,  and  that  God  had  ordered  him  to 
do  so ;  and,  upon  his  wife  screaming  and  his  friends  coming  in,  he  ran  into  a  cup- 
board, and  declared  he  would  lie  there,  it  should  be  his  bed,  and  God  had  said  so; 
and  when  doing  this,  having  overset  some  water,  he  said  he  had  lost  a  great  deal  of 
blood.  On  the  same  and  the  following  day  he  used  many  incoherent  and  blasphe- 
mous expressions.  On  the  morning  of  the  15th  May  he  seemed  worse,  said  that  he 
had  seen  God  in  the  night,  that  the  coach  was  waiting,  and  that  he  had  been  to  dine 


904  INSANITY. 


with  the  king.  He  spoke  very  highly  of  the  king,  the  royal  family,  and  particulsiVly 
of  the  Duke  of  York.  He  then  went  to  his  master's  workshop,  whence  he  returned 
to  dinner  at  two,  but  said  that  he  stood  in  no  need  of  meat,  and  could  live  without 
it.  He  asked  for  tea  between  three  and  four  o'clock,  and  talked  of  being  made  a 
member  of  the  Society  of  Odd  Fellows ;  and  after  repeating  his  irreligious  expressions, 
went  out  and  repaired  to  the  theatre.  On  the  part  of  the  crown  it  was  proved  that 
he  had  sat  in  his  place  in  the  theatre  nearly  three-quarters  of  an  hour  before  the 
king  entered :  that  at  the  moment  when  the  audience  rose  on  his  majesty's  entering 
his  box,  he  got  up  above  the  rest,  and  presenting  a  pistol  loaded  with  slugs,  fired  it 
at  the  king's  person,  and  then  let  it  drop ;  that  when  he  fired,  his  situation  appeared 
favorable  for  taking  aim,  for  he  was  standing  upon  the  second  seat  from  the  orches- 
tra, in  the  pit;  and  he  took  a  deliberate  aim,  by  looking  down  the  barrel  as  a  man 
usually  does  when  taking  aim.  On  his  apprehension,  amongst  other  expressions,  he 
said  that  he  knew  perfectly  well  that  his  life  was  forfeited ;  that  he  was  tired  of  life, 
and  regretted  nothing  but  the  fate  of  a  woman  who  was  his  wife,  and  would  be  his 
wife  a  few  days  longer,  he  supposed.  These  words  he  spoke  calmly,  and  without  any 
apparent  derangement;  and  with  equal  calmness  repeated  that  he  was  tired  of  life, 
and  said  that  his  plan  was  to  get  rid  of  it  by  any  means;  that  he  did  not  intend  any- 
thing against  the  life  of  the  king,  for  he  knew  the  attempt  only  would  answer  his 
purpose. 

The  counsel  for  the  prisoner  put  the  case  as  one  of  a  species  of  insanity  in  the 
nature  of  a  morbid  delusion  of  the  intellect,  and  admitted  that  it  was  necessary  for 
the  jury  to  be  satisfied  that  the  act  in  question  was  the  immediate  unqualified  ofi- 
spring  of  the  disease.  Lord  Kenyon,  C.  J.,  held,  that  as  the  prisoner  was  deranged 
immediately  before  the  offence  was  committed,  it  was  improbable  that  he  had  re- 
covered his  senses  in  the  interim  ;  and  although,  were  they  to  run  into  nicety,  proof 
might  be  demanded  of  his  insanity  at  the  precise  moment  when  the  act  was  com- 
mitted, yet  there  being  no  reason  for  believing  the  prisoner  to  have  been  at  that 
period  a  rational  and  accountable  being,  he  ought  to  be  acquitted,  and  was  acquitted 
accordingly.  K.  v.  Hadfield,  CoUinson  on  Lunacy,  480;  1  Russ.  by  Grea.  13. 

The  prisoner  was  indicted  for  setting  fire  to  the  cathedral  church  of  York.  The 
defence  was  that  he  was  insane.  It  was  proved  that  he  was  much  under  the  influ- 
ence of  dreams,  and  in  court  he  gave  an  incoherent  account  of  a  dream  that  had  in- 
duced him  to  commit  the  act,  a  voice  commanding  him  to  destroy  the  cathedral  on 
account  of  the  misconduct  of  the  clergy.  Several  medical  witnesses  stated  their 
opinions  that  he  was  insane,  and  that,  when,  laboring  under  his  delusion,  he  could 
not  distinguish  right  from  wrong.  One  surgeon  said  that  such  persons,  though  inca- 
[*905]  pable  on  a  particular  subject  of  *distinguishing  right  from  wrong,  seek  to 
avoid  the  danger  consequent  upon  their  actions,  and  that  they  frequently  run  away 
and  display  great  cunning  in  escaping  punishment.  The  jury  acquitted  the  prisoner 
on  the  ground  of  insanity.  E..  v.  Martin,  Shelford  on  Lunacy,  465  ;  Annual  Register, 
vol.  71,  pp.  71,  301. 

In  R.  V.  Oxford,  Lord  Denman,  C.  J.,  made  the  following  observations  to  the 
jury :  Persons  must  be  taken  to  be  of  sound  mind  till  the  contrary  is  shown.  But  a 
person  may  commit  a  criminal  act  and  not  be  responsible.  If  some  controllino-  disease 
was  in  truth  the  acting  power  within  him,  which  he  could  not  resist,  then  he  will 
not  be  responsible.  It  is  not  more  important  than  difiicult  to  lay  down  the  rule.  .  .  . 
On  the  part  of  the  defence  it  is  contended  that  the  prisoner  was  non  compos  mentis, 
that  is  (as  it  has  been  said),  unable  to  distinguish  right  from  wrong,  or  in  other 
words,  that  from  the  effect  of  a  diseased  mind,  he  did  not  know  at  the  time  that  the 


INSANITY.  905 


*!t  he  did  was  wrong.  .  .  .  Something  has  been  said  about  the  power  to  contract  and 
to  make  a  will.  But  I  think  that  those  things  do  not  supply  any  test.  The  question 
is,  whether  the  prisoner  was  laboring  under  that  species  of  insanity  which  satisfies 
you  that  he  was  quite  unaware  of  the  nature,  character,  and  consequence  of  the  act 
he  was  committing,  or,  in  other  words,  whether  he  was  under  the  influence  of  a  dis- 
eased mind,  and  was  really  unconscious  at  the  time  he  was  committing  the  act,  that 
it  was  a  crime.  9  C.  &  P.  525 ;  38  E.  C.  L.  R. 

Opinions  of  the  judges  on  questions  propounded  hy  the  Bouse  of  Lords.^  In  con- 
sequence of  the  acquittal  on  the  ground  of  insanity  of  Daniel  McNaughten  for  shooting 
Mr.  Drummond,  the  following  questions  of  law  were  propounded  by  the  House  of 
Lords  to  the  judges.  See  8  Scott's  N.  R.  595;  1  C.  &  K.  130 :  47  E.  C.  L.  R.(l) 

"  1.  What  is  the  law  respecting  alleged  crimes  committed  by  persons  afflicted  with 
insane  delusion  in  respect  of  one  or  more  particular  subjects  or  persons;  as,  for 
instance,  where  at  the  time  of  the  commission  of  the  alleged  crime,  the  accused  knew 
he  was  acting  contrary  to  law,  but  did  the  act  complained  of  with  a  view,  under  the 
influence  of  insane  delusion,  of  redressing  or  revenging  some  supposed  grievance  or 
injury,  or  of  producing  some  supposed  public  benefit  ? 

"  2.  What  are  the  proper  questions  to  be  submitted  to  the  jury  when  a  person 
alleged  to  be  afflicted  with  insane  delusion  respecting  one  or  more  particular  subjects 
or  persons  is  charged  with  the  commission  of  a  crime  (murder,  for  example),  and 
insanity  isset  up  as  a  defence? 

"3.  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to  the  prisoner's 
state  of  mind  at  the  time  when  the  act  was  committed  ? 

"  4.  If  a  person  under  an  insane  delusion  as  to  existing  facts  commits  an  oflFence 
in  consequence  thereof,  is  he  hereby  excused  ? 

"  5.  Can  a  medical  man  conversant  with  the  disease  of  insanity,  who  never  saw 
the  prisoner  previously  to  the  trial,  but  who  was  present  during  the  whole  trial,  and 
the  examination  of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state  of  the  pris- 
oner's mind  at  the  time  of  the  commission  of  the  alleged  crime ;  or  his  opinion 
whether  the  prisoner  was  conscious  at  the  time  of  doing  the  act  that  he  was  acting 
contrary  to  law,  or  whether  he  was  laboring  under  any  and  what  delusion  at  the 
time?" 

*Maule,  J.— I  feel  great  difficulty  in  answering  the  questions  put  by  your  [*906] 
lordships  on  this  occasion  :  First,  because  they  do  not  appear  to  arise  out  of  and  are 
not  put  with  reference  to  a  particular  case,  or  for  a  particular  purpose,  which  might 
explain  or  limit  the  generality  of  their  terms,  so  that  full  answers  to  them  ought  to 
be  applicable  to  every  possible  state  of  facts  not  inconsistent  with  those  assumed  in 
the  questions;  and  this  difficulty  is  the  greater,  from  the  practical  experience  both  of 
the  bar  and  the  court  being  confined  to  questions  arising  out  of  the  fects  of  particular 
cases;  secondly,  because  I  have  heard  no  argument  at  your  lordships'  bar  or  else- 
where on  the  subject  of  these  questions,  the  want  of  which  I  feel  the  more,  the  greater 
is  the  number  and  the  extent  of  questions  which  might  be  raised  in  argument;  and, 
thirdly,  from  a  fear  of  which  I  cannot  divest  myself,  that,  as  these  questions  relate 
to  matters  of  criminal  law  of  great  importance  and  frequent  occurrence,  the  answers 
to  them  by  the  judges  may  embarrass  the  administration  of  justice  when  they  are- 
cited  in  criminal  trials.     For  these  reasons  I  should  have  been  glad  if  my  learned 


(1)  Sanohes  v.  The  People,  4  Parker,  C.  R.  535  ;  Bovard  t.  The  State,  30  Mississippi,  600  ;  The 
State  v.  Windsor,  5  Harrington,  512. 
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brethren  would  have  joined  me  in  praying  your  lordships  to  excuse  us  from  answering 
these  questions ;  but,  as  I  do  not  think  they  ought  to  induce  me  to  ask  that  indul- 
gence for  myself  individually,  I  fehall  proceed  to  give  such  answers  as  I  can,  after  the 
very  short  time  which  I  have  had  to  consider  the  questions,  and  under  the  difiSculties 
I  have  mentioned,  fearing  that  my  answers  may  be  as  little  satisfactory  to  others  as 
they  are  to  myself. 

•  The  first  question,  as  I  understand  it,  is,  in  eflFect,  what  is  the  law  respecting 
alleged  crime,  when  at  the  time  of  the  coninnssion  of  it  the  accused  knew  he  was 
acting  contrary  to  the  law,  but  did  the  act  with  a  view,  under  the  influence  of  insane 
delusion,  of  redressing  or  revenging  some  supposed  grievance  or  injury,  or  of  pro- 
ducing some  supposed  public  benefit?  If  I  were  to  understand  this  question  ac- 
cording to  the  strict  meaning  of  its  terms,  it  would  require,  in  order  to  answer  it,  a 
solution  of  all  questions  of  law  which  could  arise  on  the  circumstances  stated  in  the 
question,  either  by  explicitly  stating  and  answering  such  questions,  or  by  stating  some 
principles  or  rules  which  would  suflBce  for  their  solution.  I  am  quite  unable  to  do 
so,  and,  indeed,  doubt  whether  it  be  possible  to  be  done ;  and  therefore  request  to  be 
permitted  to  answer  the  question  only  so  far  as  it  comprehends  the  question  whether 
a  person,  circumstanced  as  stated  in  the  question,  is  for  that  reason  only  to  be  found 
not  guilty  of  a  crime  respecting  which  the  question  of  his  guilt  has  been  duly  raised 
in  a  criminal  proceeding;  and  I  am  of  opinion  that  he  is  not.  There  is  no  law  that 
I  am  aware  of  that  makes  persons  in  the  state  described  in  the  question  not  respons- 
ible for  their  criminal  acts.  To  render  a  person  irresponsible  for  crime  on  account 
of  unsoundness  of  mind,  the  unsoundness  should,  according  to  the  law  as  il.  has  long 
been  understood  and  held,  be  such  as  to  render  him  incapable  of  knowing  right  from 
wrong.  The  terms  used  in  the  question  cannot  be  said  (with  reference  only  to  the 
usage  of  language)  to  be  equivalent  to  a  description  of  this  kind  and  degree^of  un- 
soundness of  mind.  If  the  state  described  in  the  question  be  one  which  involves  or 
is  necessarily  connected  with  such  an  unsoundness,  this  is  not  a  matter  of  law,  but  of 
physiology,  and  not  of  that  obvious  and  familiar  kind  as  to  be  inferred  without  proof.- 

Secondiy.  The  questions  necessarily  to  be  submitted  to  the  jury  are  those  questions 
[*907]  of  fact  which  are  raised  on  the  record.  In  a  criminal  *trial  the  question 
commonly  is,  whether  the  accused  be  guilty  or  not  guilty;  but,  in  order  to  assist  the 
jury  in  coming  to  a  right  conclusion  on  this  necessary  and  ultimate  question,  it  is 
usual  and  proper  to  submit  such  subordinate  or  intermediate  questions  as  the  course 
which  the  trial  has  taken  may  have  made  it  convenient  to  direct  their  attention  to. 
What  those  questions  are,  and  the  manner  of  submitting  them,  is  a  matter  of  discre- 
tion for  the  judge — a  discretion  to  be  guided  by  a  consideration  of  all  the  circum- 
stahces  attending  the  inquiry.  In  performing  this  duty,  it  is  sometimes  necessary  or 
convenient  to  inform  the  jury  as  to  the  law  ;  and  if,  on  a  trial  such  as  is  suggested  in 
the  ques,tion,  he  should  have  occasion  to  state  what  kind  and  degree  of  insanity 
would  amount  to  a  defence,  it  should  be  stated  conformably  to  what  I  have  mentioned  ' 
in  my  answer 'to  the  first  question,  as  being,  in  my  opinion,  the  law  on  this  subject. 

Thirdly.  There  are  no  terms  which  the  judge  is  by  law  required  to  use.  They 
should  not  be  inconsistent  with  the  law  as  above  stated,  but  should  be  such  as,' in 
the  discretion  of  the  judge,  are  proper  to  assist  the  jury  in  coming  to  a  right  conclu- 
sion as  to 'the  guilt  of  the  qccused. 

Fourthly.  The  answer  which  I  have  given  to  the  first  question  is  applicable  to  this. 

Fifthly.  Whether  a  question  can  be  asked,  depends,  not  merely  on  the  questions 
of  fact  raised  on  the  record,  but  on  the  course  of  the  cause  at  the  time  it  is  proposed 
to  ask  it;  and  the  state  of  an  inquiry  as  to  the  guilt  of  a  person  charged  with  a 
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crime,  and  defended  on  the  ground  of  insanity,  may  be  such  that  such  a  question  as 
either  of  those  suggested  is  proper  to  be  asked  and  answered,  though  the  witness  has 
never  seen  the  person  before  the  trial,  arid  though  he  has  been  present  and  heard  the 
witnesses;  these  circumstances  of  his  never  having  seen  the  person  before,  and  of  his 
having  been  present  at  the  trial,  not  being  necessarily  sufficient,  as  it  seems  to  me,  to 
exclude  the  lawfulness  of  a  question  which  is  otherwise  lawful,  though  I  will  not  say 
that  an  inquiry  might  not  be  in  such  a  state  as  that  these  circumstances  should  have 
such  an  effect. 

Supposing  there  is  nothing  else  in  the  state  of  the  trial  to  make  the  questions  sug- 
gested proper  to  be  asked  and  answered,  except  that  the  witness  had  been  present 
and  heard  the  evidence,  it  is  to  be  considered  whether  that  is  enough  to  sustain  the 
question.  In  principle  it  is  open  to  this  objection,  that,  as  the  opinion  of  the  witness 
is  founded  on  those  conclusions  of  fact  which  he  forms  from  the  evidence,  and,  as  it 
does  not  appear  what  those  conclusions  are,  it  may  be  that  the  evidence  he  gives  is 
on  such  an  assumption  of  facts  as  makes  it  irrelevant  to  the  inquiry.  But  such  ques- 
tions have  been  frequently  asked,  and  the  evidence  to  which  they  are  directed  has 
been  given,  and  has  never,  that  I  am  aware  of,  been  successfully  objected  to.  Evi- 
dence, most  clearly  open  to  this  objection,  and  on  the  admission  of  which  the  event 
of  a  most  important  trial  probably  turned,  was  received  in  the  case  of  the  Queen  v. 
McNaughten,  tried  at  the  Central  Criminal  (Jourt  in  March  last,  before  the  Lord 
Chief  Justice,  Mr.  Justice  Williams,  and  Mr.  Justice  Coleridge,  in  which  counsel  of 
the  highest  eminence  were  engaged  on  both  sides ;  and  1  think  the  course  and  prac- 
tice of  receiving  such  evidence,  confirmed  by  the  very  highest  authority  of  these 
judges,  who  not  only  received  it,  but  left  it,  as  I  understand,  to  the  jury,  without 
any  remark  derogating  from  its  weight,  ought  to  be  held  to  warrant  its  reception, 
notwithstanding  *the  objection  in  principle  to  which  it  may  be  open.  In  [*908] 
cases  even  where  the  course  of  practice  in  criminal  law  has  been  unfavorable  to  par- 
ties accused,  and  entirely  contrary  to  the  most  obvious  principles  of  justice  and  hu- 
manity, as  well  as  those  of  law,  it  has  been  held  that  such  practice  constituted  the 
law,  and  could  not  be  altered  without  the  authority  of  Parliament. 

Tindal,  C.  J. — My  lords,  her  majesty's  judges,  with  the  exception  of  Mr.  Justice 
Maule,  who  has  stated  his  opinion  to  your  lordships,  in  answering  the  questions  pro- 
posed to  them  by  your  lordships'  house,  think  it  right,  in  the  first  place,  to  state  that 
they  have  forborne  entering  into  any  particular  discussion  upon  these  questions,  from 
the  extreme  and  almost  insuperable  difficulty  of  applying  those  answers  to  cases  in 
which  the  facts  are  not  brought  judicially  before  them.  The  facts  of  each  particular 
case  must  of  necessity  present  themselves  with  endless  variety,  and  with  every  shade, 
of  difference  in  each  case ;  and  as  it  is  their  duty  to  declare  the  law  upon  each  par- 
ticular case,  on  facts  proved  before  them,  and  after  hearing  arguments  of  counsel 
thereon,  they  deem  it  at  once  impracticable,  and  at  the  same  time  dangerous  to  the 
administration  of  justice  if  it  were  practicable,  to  attempt  to  make  minute  applica- 
tions of  the  principles  involved  in  the  answers  given  by  them  to  your  lordships' 

questions.  ,  _ 

They  have,  therefore,  confined  their  answers  to  the  statement  of  that  which  they 
hold  to  be  the  law  upon  the  abstract  questions  proposed  by  your  lordships?  and,  as 
they  deem  it  unnecessary,  in  this  peculiar  case,  to  deliver  their  Opinions  seriatim, 
and  as  all  concur  in  the  same  opinion,  they  desire  me  to  express  such  their  unani- 
mous opinion  to  your  lordships. 

The  first  question  proposed  by  your  lordships  is  this  :  "  What  is  the  law  respecting 
alleged  crimes  committed  by  persons  afflicted  with  insane  delusion  in  respect  of  .one 
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or  more  particular  subjects  or  persons:  as,  for  instance,  where  at  the  time  of  the  com- 
mission of  the  alleged  crime,  the  accused  knew  he  was  acting  contrary  to  law,  but 
did  the  act  complained  of  with  a  view,  under  the  influence  of  insane  delusion,  of  re- 
dressing or  revenging  some  supposed  grievance  or  injury,  or  of  producing  some  sup- 
posed public  benefit  ?" 

In  answer  to  which  question,  assuming  that  your  lordships'  inquiries  are  confined 
to  those  persons  who  labor  under  such  partial  delusions  only,  and  are  not  in  other  re- 
spects insane,  we  are  of  opinion,  that  notwithstanding  the  party  accused  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane  delusion,  of  redressing  or 
revenging  some  supposed  grievance  or  injury,  or  of  producing  some  public  benefit, 
he  is  nevertheless  punishable  according  to  the  nature  of  the  crime  committed,  if  he 
knew,  at  the  time  of  committing  such  crime,  that  he  was  acting  contrary  to  law;  by 
which  expression  we  understand  your  lordships  to  mean  the  law  of  the  land. 

Your  lordships  are  pleased  to  inquire  of  us,  secondly,  "  What  are  the  proper  ques- 
tions to  be  submitted  to'the  jury,  when  a  person  alleged  to  be  aflSicted  with  insane 
delusion  respecting  one  or  more  particular  subjects  or  persons,  is  charged  with  a  crime 
(murder,  for  example),  and  insanity  is  set  up  as  a  defence?"  And,  thirdly,  "  In  what 
terms  ought  the  question  to  be  left  to  the  jury  as  to  the  prisoner's  state  of  mind  at 
the  time  when  the  act  was  committed?"  And,  as  these  two  questions  appear  to  us 
to  be  more  conveniently  answered  together,  we  have  to  submit  our  opinion  to  be,  that 
[*909J  the  jury  *ought  to  be  told  in  all  cases  that  every  man  is  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his  crimes,  until  the 
contrary  be  proved  to  their  satisfaction ;  and  that,  to  establish  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proved  that  at  the  time  of  the  committing  of  the  act, 
the  party  accused  was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The  mode  of  put- 
ting the  latter  part  of  the  question  to  the  jury  on  these  occasions  has  generally  been, 
whether  the  accused,  at  the  time  of  doing  the  act,  knew  the  difference  between  right 
and  wrong;  which  mode,  though  rarely,  if  ever,  leading  to  any  mistake  with  the  jury, 
is  not,  as  we  conceive,  so  accurate  when  put  generally  and  in  the  abstract,  as  when 
put  with  reference,  to  the  party's  knowledge  of  right  and  wrong  in  respect  to  the  very 
act  with  which  he  is  charged.  If  the  question  were  to  be  put  as  to  the  knowledge 
of  the  accused,  solely  and  exclusively  with  reference  to  the  law  of  the  land,  it  might 
tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an  actual  knowledge  of 
the  law  of  the  land  was  essential  in  order  to  lead  to  a  conviction ;  whereas  the  law  is 
administered  upon  the  principle  that  every  one  must  be  taken  conclusively  to  know 
it,  without  proof  that  he  does  know  it.  If  the  accused  was  conscious  that  the  act 
was  one  which  he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to 
the  law  of  the  land,  he  is  punishable ;  and  the  usual  course,  therefore,  has  been  to 
leave  the  question  to  the  jury,  whether  the  party  accused  had  a  sufficient  degree  of 
reason  to  know  that  he  was  doing  an  act  that  was  wrong;  and  this  course  we  think  is 
correct,  accompanied  with  such  observations  and  explanations  as  the  circumstances  of 
each  particular  case  may  require. 

The  fourth  question  which  your  lordships  have  proposed  to  us  is  this :  "  If  a  per- 
son under  an  insane  delusion  as  to  existing  facts  commits  an  offence  in  consequence 
thereof,  is  he  thereby  excused  ?"  To  which  question  the  answer  must  of  course  de- 
pend on  the  nature  of  the  delusion;  but,  making  the  same  assumption  as  we  did  be- 
fore, viz.,  that  he  labors  under  such  partial  delusion  only,  and  is  not  in  other  respects 
insane,  we  think  he  must  be  considered  in  the  same  situation  as  to  responsibility  as  if 
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the  facts  with  respect  to  which  the  delusion  exists  were  real.  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposes  another  man  to  be  in  the  act  of  attempting 
to  take  away  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self  defence,  he  would 
be  exempt  from  punishment.  If  his  delusion  was  that  the  deceased  had  inflicted  a 
serious  injury  to  his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment. 

The  question  lastly  proposed  by  your  lordships  is,  "Can  a  medical  man,  conversant 
with  the  disease  of  insanity,  who  never  saw  the  prisoner  previously  to  the  trial,  but 
who  was  present  during  the  whole  trial  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  tlie  state  of  the  prisoner's  mind  at  the  time  of  the  commission 
of  the  alleged  crime,  or  his  opinion  whether  the  prisoner  was  conscious  at  the  time  of 
doing  the  act  that  he  was  acting  contrary  to  law,  or  whether  he  was  laboring  under 
any  and  what  delusion  at  the  time  ?"  In  answer  thereto,  we  state  to  your  lordships 
that  we  think  the  medical  man,  under  the  circumstances  supposed,  *cannot  [*910] 
in  strictness  be  asked  his  opinion  in  the  terms  above  stated,  because  each  of  those 
questions  involves  the  determination  of  the  truth  of  the  facts  deposed  to,  which  it  is 
for  the  jury  to  decide ;  and  the  questions  are  not  mere  questions  upon  a  matter  of 
science,  in  which  case  such  evidence  is  admissible.  But  where  the  facts  are  admit- 
ted, or  not  disputed,  and  the  question  becomes  substantially  one  of  science  only,  it 
may  be  convenient  to  allow  the  question  to  be  put  in  that  general  form,  though  the 
same  cannot  be  insisted  on  as  a  matter  of  right. 

Cases  of  insanity  caused  hy  intoxication. "l  Intoxication  is  no  excuse  for  the  com- 
mission of  crime.  The  prisoner,  after  a  paroxysm  of  drunkenness,  rose  in  the  mid- 
dle of  the  night  and  cut  the  throats  of  his  father  and  mother,  ravished  the  servant- 
maid  in  her  sleep,  and  afterwards  murdered  her.  Notwithstanding  the  fact  of  his 
drunkenness,  he  was  tried  and  executed  for  these  ofl^ences.  R.  v.  Dey,  3  Paris  & 
Fonbl.  M.  J.  140  (n).  There  are  many  men,  it  is  said  in  an  able  work  on  medical 
jurisprudence,  soldiers  who  have  been  severely  wounded  in  the  head  especially,  who 
well  know  that  excess  makes  them  mad ;  but  if  such  persons  wilfully  deprive  them- 
selves of  reason,  they  ought  not  to  be  excused  one  crime  by  the  voluntary  perpetra- 
tion of  another.  3  Paris  &  Fonbl.  M.  J.  140.  But  if,  by  the  long  practice  of  intoxi- 
cation, an  habitual  or  fixed  insanity  is  caused,  although  this  madne.ss  was  contracted 
voluntarily,  yet  the  party  is  in  the  same  situation,  with  regard  to  crimes,  as  if  it  had 
been  contracted  involuntarily  at  first,  and  is  not  punishable.    1  Hale,  P.  C.  32.(1) 

Though  voluntary  drunkenness  cannot  excuse  for  the  commission  of  crime,  yet 
where,  as  upon  a  charge  of  murder,  the  question  is,  whether  an  act  was  premedita- 
ted, or  done  only  from  sudden  heat  and  impulse,  the  fact  of  the  party  being  intoxi- 
cated has  been  held  to  be  a  circumstance  proper  to  be  taken  into  consideration. (2) 

(1)  United  States  v.  Drew,  5  M.ason,  28 ;  3  Amerioan  Jurist.  5  ;  Burnet  v.  The  State,  Mason  A 
Yerger,  133  ;  Cornwell  v.  The  State,  Ibid.  147  ;  State  t.  McCants,  1  Spears,  384. 

Long-continued  inebriety,  although  resulting  in  occasional  insanity,  does  not  require  proof  of  a 
lucid  interval  to  give  validity  to  the  acts  of  the  drunkard,  as  is  required  when  general  insanity  is 
proved.  When  the  indulgence  has  produced  general  derangement  of  mind,  it  would  be  otherwise. 
Gardiner  v.  Gardiner,  22  Wend.  526. 

(2)  Pennsylvania  v.  McFall,  Addis.  257. 

Mere  intoxication  is  no  excuse  for  crime.  Evidence  of  it  may  be  admissible  to  the  question  of 
malice.   Kelly  v.  The  State,  3  Smedes  &  Marsh.  518. 

If  a  person,  while  sane  and  responsible,  makes  himself  intoxicated,  and  while  in  that  condition 
commits  murder  by  reason  of  insanity,  which  was  one  of  the  consequences  of  intoxication  and  one 
of  the  attendants  on  that  state,  he  is  responsible.  United  States  v,  MoGlue,  1  Curtis  C.  C.  1  ,■  The 
People  V.  Robinson,  2  Parker  C.  R.  235  ;  The  People  v.  Hamill,  Ibid.  223  ;  The  State  v.  Harlowe,  21 
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Per  Holroyd,  J.,  R.  v.  Grindley,  1  Russ.  by  Grea.  8.     And  where  the  prisoner  was 
tried  for  attempting  to  commit  suicide,  and  it  appeared  that  at  the  time  of  the 
alleged  ofience  she  was  so  drunk  that  she  did  not  know  what  she  did,  Jervis,  C.  J., 
held  that  negatived  the  attempt  to  commit  suicide.  R.  v.  Moore,  3  C.  &  K.  319. 
See,  as  to  the  disposal  of  criminal  lunatics,  23  &  24  Vict.  c.  75. 


[*9n]  *COBECION  BY  HUSBAND. 

In  certain  cases  a  married  woman  is  privileged  from  punishment,  upon  the  ground 
of  the  actual  or  presumed  command  and  coercion  of  her  husband  compelling  her 
to  the  commission  of  the  oflFence.  But  this  is  only  a  presumption  of  law,  and  if  it 
appears  upon  the  evidence  that  she  did  not  in  fact  commit  the  offence  under  compul- 
sion, but  was  herself  a  principal  actor  and  inciter  in  it,  she  must  be  found  guilty.  1 
Hale,  P.  C.  516.  In  one  case  it  appears  to  have  been  held  by  all  the  judges,  upon 
an  indictment  against  a  married  woman  for  falsely  swearing  herself  to  be  next  of  kin, 
and  procuring  administration,  that  she  was  guilty  of  the  offence,  though  her  husband 
was  with  her  when  she  took  the  oath.  R.  v.  Dick,  1  Russ.  by  Grea.  19.  Upon  an 
indictment  against  a  man  and  his  wife  for  putting  off  forged  notes,  where  it  appeared 
that  tliey  went  together  to  a  public  house  to  meet  the  person  to  whom  the  notes  were 
to  be  put  off,  and  that  the  woman  had  some  of  them  in  her  pocket,  she  was  held  en- 
titled to  an  acquittal.  R.  v.  Atkinson,  1  Russ.  by  Grea.  19. 

Evidence  of  reputation  and  cohabitation  is  in  these  cases  sufficient  evidence  of  mar- 
riage. Ibid.  But  where  the  woman  is  not  described  in  the  indictment  as  the  wife 
of  the  man,  the  onus  of  proving  that  she  is  so,  rests  upon  her.  R.  v.  Jones,  Kel.  37  j 
1  Russ.  by  Grea.  24. 

But  where  on  the  trial  of  a  man  and  woman  it  appeared  by  the  evidence,  that  they 
addressed  each  other  as  husband  and  wife,  and  passed  as  such,  and  were  so  spoken 
of  by  the  witnesses  of  the  prosecution ;  Patteson,  J.,  held  that  it  was  for  the  jury  to 
say  whether  they  were  satisfied  that  they  were  in  fact  husband  and  wife,  even  though 
the  woman  had  pleaded  to  the  indictment,  which  described  her  as  a  "single  woman." 
R.  V.  Woodward,  8  C.  &  P.  561 :  34  E.  C.  L.  R.  See  also  R.  v.  Good,  1  C.  &  K. 
185  :  47  E.  C.  L.  R. 

The  presumption  of  coercion  on  the  part  of  the  husband  does  not  arise,  unless  it 
appear  that  he  was  present  at  the  time  of  the  offence  committed.  1  Hale,  P.  G.  45. 
Thus  where  a  wife  by  her  husband's  order  and  procurement,  but  in  his  absence, 
knowingly  uttered  a  forged  order  and  certificate  for  the  payment  of  prize  money,  all 
the  judges  held,  that  the  presumption  of  coercion  at  the  time  of  uttering  did  not  arise, 
and  that  the  wife  was  properly  convicted  of  uttering,  and  the  husband  of  procuring. 
R.  v.  Morris,  Riiss.  &  Ry.  270. 

So  where  the  husband  delivered  a  threatening  letter  ignorantly,  as  the  agent  of  the 
wife,  she  alone  was  held  to  be  punishable.  R.  v.  Hammond,  1  Leach,  447. 

Missouri,  446  ;  Commonwealth  v.  Hawkins,  3  &rny,  463 ;  Mercer  v.  The  State,  17  Georgia,  146  ;  Car- 
ter V.  The  State,  12  Texa.s,  500  j  The  People  v.  Willey,  2  Parker  C.  R.  19. 

As  to  intent  or  malice.  The  State  v.  Cross,  27  Missouri,  332  j  Qolden  v.  The  State,  28  Georgia, 
627  ;  Jones  v.  The  State,  29  Ibid.  694  j  Mooney  v.  The  State,  33  Alabama,  419  ,  O'Herrin  v.  The 
State,  14  Indiana,  420  ;  Dawson  v.  The  State,  16  Indiana,  428. 

As  to  the  eases  of  delirium  tremens,  see  Tbe  State  v.  Sewall,  3  Jones's  Law,  245  j  The  People  v. 
MoCann,  3  Parker  C.  R.  272  j  Moooonehey  v.  The  State,  5  Ohio,  77. 
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The  prisoner,  Martha  Hughes,  was  indicted  for  forging  and  uttering  Bank  of  Eng- 
land notes.  The  witness  stated  that  he  went  to  the  shop  of  the  prisoner's  husband, 
where  she  took  him  into  an  inner  room  and  sold  him  the  notes;  that  while  he  was 
putting  them  into  his  pocket  the  husband  put  his  head  in  and  said,  "  Get  on  with  you." 
On  returning  to  the  shop  he  saw  the  husband,  who,  as  well  as  the  *wife,  desired  [*912] 
him  to  be  careful.  It  was  objected,  that  the  offence  was  committed  under  coercion, 
but  Thompson,  B.,  thought  otherwise.  He  said  the  law,  out  of  tenderness  to  the  wife, 
if  afelony  be  committed  in  the  presence  of  her  husband,  raises  a  presumption, ^rma 
/af?e,  and  primd,  facie  only,  as  is  clearly  laid  down  by  Lord  Hale,  that  it  was  done 
under  his  coercion,  but  it  was  absolutely  necessary  in  such  case  that  the  husband 
should  be  actually  present,  and  taking  a  part  in  the  transaction.  Here  it  is  entirely 
the  act  of  the  wife ;  it  is,  indeed,  in  consequence  of  a  previous  communication  with 
the  husband  that  the  witness  applies  to  the  wife,  but  she  is  ready  to  deal,  and  has  on 
her  person  the  articles  which  she  delivers  to  the  witness.  There  was  a  putting  off 
before  the  husband  came,  and  it  is  sufiScient  if,  before  that  time,  she  did  that  which 
was  necessary  to  complete  the  crime.  The  coercion  must  be  at  the  time  of  the  act 
done ;  but  when  the  crime  has  been  completed  in  his  absence,  no  subsequent  act  of 
his  (though  it  might  possibly  make  him  an  accessory  to  the  felony  of  the  wife),  can 
be  referred  to  what  was  done  in  his  absence.  R.  v.  Hughes,  1  Russ.  by  Grea.  21  ; 
2  Lew.  C.  C.  229.  But  where  on  an  indictment  against  a  woman  for  uttering  coun- 
terfeit coin  it  appeared  that  the  husband  accompanied  her  each  time  to  the  door  of 
the  shop,  but  did  not  go  in,  Bayley,  J.,  thought  it  a  case  of  coercion.  R.  v.  Conolly, 
2  Lew.  C.  C.  229;  Anon.  Math.  Dig.  C.  L.  262. 

Where  husband  and  wife  were  convicted  on  a  joint  indictment  for  receiving  stolen 
goods,  it  was  held,  that  the  conviction  of  the  wife  was  bad.  R.  v.  Archer,  1  Moo.  C. 
C.  143,  ante,  823  ;  R.  v.  Matthews,  1  Den.  C.  C.  R.  596.  And  where  the  stolen 
goods  are  found  in  a  man's  house,  and  his  wife  in  his  presence  makes  a  statement 
exonerating  him  and  criminating  herself,  it  appears  that  with  respect  to  the  admissi- 
bility of  this  statement  against  her  the  doctrine  of  presumed  coercion  may  apply.  R. 
V.  Laugher,  2  C.  &  K.  225  :  61  E.  C.  L.  R.  And  see  R.  v.  Brooks,  1  Dears,  C.  C. 
R.  184,  ante,  p.  824;  R.  v.  Wardroper,  Id. 

There  are  various  crimes,  from  the  punishment  of  which  the  wife  shall  not  be 
privileged  on  the  ground  of  coercion,  such  as  those  which  are  mala  in  se,  as  treason 
and  murder.  1  Hale,  P.  C.  44,  45 ;  R.  v.  Manning,  2  C.  &  K.  903.  "  Some  of  the 
books  also'except  robbery."  Per  Patteson,  J.,  R.  v.  Cruse,  8  C.  &  P.  545  :  34  E. 
C.  L.  R.;  S.  C.  2  Moo.  C.  C.  54,  infra.  The  learned  judge  afterwards  said,  "  It 
may  be,  that  in  cases  of  felony,  committed  with  violence,  the^  doctrine  of  coercion 
does  not  apply." 

In  the  above  case,  where  a  husband  and  wife  were  indicted  under  the  7  Wm.  4 
&  1  Vict.  c.  85,  s.  2,  for  the  capital  offence  of  inflicting  an  injury  dangerous  to  life; 
Patteson,  J.,  seemed  of  opinion,  that  as  the  wife  took  an  active  part  in  the  transac- 
tion, she  might  be  found  guilty  of  the  offence  with  her  husband,  but  said  he  would 
reserve  the  point,  if  upon  further  consideration  he  thought  it  necessary.  The  pris- 
oners, however,  were  acquitted  of  the  felony  and  convicted  of  an  assault. 

See  also  R.  v.  Buncombe,  1  Cox,  C.  C.  183,  where  Coleridge,  J.,  expressed  his 
intention,  if  the  prisoner  were  convicted,  of  reserving  this  point  for  the  consideration 
of  the  judges. 

And  in  offences  relating  to  domestic  matters  and  the  government  of  the  house,  in 
which  the  wife  may  be  supposed  to  have  a  principal  share,  the  rule  with  regard  to 
coercion  does  not  exist,  as  upon  an  *indictment  for  keeping  a  disorderly  [*913] 
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house.(l)  Hawk.  P.  C.  b.  1,  c.  1,  s.  12,  ante,  p.  735,  or  gaming  house.  K.  v.  Dixon, 
10  Mod.  336. 

And  the  prevailing  opinion  is  said  to  be,  that  the  wife  may  be  found  guilty  with 
the  husband  in  all  misdemeanors.  Arch.  C.  L.  17,  10th  ed.;  4  Bl.  Com.  by  llyland, 
29  (n) ;  R.  v.  Ingram,  1  Salk.  384. 

But  where  a  husband  and  wife  were  jointly  indicted  for  a  misdemeanor  for  uttering 
counterfeit  coin,  and  it  appeared  that  the  wife  uttered  the  ^ase  money  in  the  pres- 
ence of  her  husband ;  Mirehouse,  C.  S.  (after  consulting  Bosanquet  and  Coltman, 
JJ.),  held  that  she  was  entitled  to  an  acquittal.  R.  v.  Price,  8  C.  &  P.  19  :  34  E. 
C.  L.  R. ;  and  see  R.  v.  Conolly,  ante,  p.  912,  which  was  also  a  case  of  misdemeanor; 
see  also  8  G.  &  P.  21  n.  (b). 

However,  in  R.  v.  Cruse,  ante,  p.  912,  where  the  jury  convicted  a  husband  and 
wife  of  an  assault,  under  the  7  Wm.  4  &  1  Vict.  c.  85,  s.  11;  the  judges  on  a  case 
reserved  affirmed  the  conviction,  being  unanimously  of  opinion,  that  the  point  with 
respect  to  the  coercion  of  the  wife  did  not  arise,  as  the  ultimate  result  of  the  case  was 
a  conviction  for  misdemeanor. 

Where  the  wife  is  to  be  considered  as  merely  the  servant  of  her  husband,  she  will 
not  be  aswerable  for  the  consequences  of  his  breach  of  duty,  however  fatal,  though 
she  majr  be  privy  to  his  conduct.  Thus  where  the  husband  and  wife  were  indicted 
for  the  murder  of  an  apprentice  of  the  husband,  who  had  died  for  the  want  of  proper 
nourishment,  Lawrence,  J.,  held  that  the  wife  could  not  be  convicted,  for,  though 
equally  guilty  in  foro  conscientice,  yet,  in  point  of  law,  she  could  not  be  guilty  of  not 
providing  the  apprentice  with  sufficient  food.  R.  v.  Squire,  1  Russ.  by  Grea.  19;  see 
farther,  ante,  p.  667. 

A  woman  cannot  be  indicted  as  an  accessory  by  rescuing  her  husband.  1  Hale,  P. 
C.  47.  Nor  can  she  be  guilty  of  larceny  in  stealing  her  husband's  goods.  1  Hale,  P. 
C.  514,  ante,  p.  589.  But  if  she  and  a  stranger  steal  the  goods,  the  stranger  is 
liable.  R.  v.  Tolfree,  1  Moo.  C.  C.  243 ;  see  further,  ante,  p.  599.  So  it  has  been 
held  that  she  was  not  guilty  of  arson  within  the  7  &  8  Geo.  4,  c.  30,  s.  2,  by  setting 
her  husband's  house  on  fire.  R.  v.  Marsh,  1  Moo.  C.  C.  182,  ante,  p.  271. 

(1)  Commonwealth  v.  Lewis,  1  Metcalf,  151. 

A  feme  covert  upon  whose  lands  her  husband  erects  a  nuisance,  is  not  criminally  responsible.  The 
People  V.  Townsend  et  nl.,  3  Hill,  479. 

If  a  married  woman  commits  a  misdemeanor  with  the  concurrence  of  her  husband,  the  husband  is 
liable  to  indictment.  Williamson  v.  The  State,  16  Alabama,  431. 
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ABANDONMENT, 

of  children  by  parents,  557.  See  Children. 
A8DDCTI0N, 

whether  an  offence  at  common  law,  244. 
by  statute,  id. 

of  any  woman  from  motil%s  of  lucre,  id. 
of  woman  under  21  years  against  the  will 

■of  her  guardian,  id. 
offender  incapable  of  taking  property,  245. 
taking  any  woman  by  force,  id. 
of  girl  under  sixteen,  id. 
of  children  under  fourteen,  id. 
what  constitutes,  246. 
meaning  of  the  word  "taking,"  id. 
proof  of  want  of  consent  of  guardian,  248. 

of  age,  id. 

of  intent,  id. 

of  the  woman  being  an  heiress,  id. 
ABETTORS      See  Accessory. 
ABOMINABLE    CRIME.     See   Infamous 
Crime. 

ABORTION, 

procuring,  at  common  law,  250. 
by  statute,  id.    '' 

administeriugpoison  to  procure,  251. 
proof  of  administering,  id. 
woman  need  not  be  quick  with  child,  id. 
ACCESSORY, 

before  the  fact  in  felony,  169. 

by  the  intervention  of  a  third  person,  170. 

principal  varying  from  orders,  id. 

in  what  ofiences  there  may  be,  171,  175. 

whetherthere  can  be  in  manslaughter,  172, 

638. 
how  they  are  to  be   indicted,  tried,  and 

punished,  172,  175. 
after  the  fact  in  felony,  172. 
how  indicted,  tried,  and  punished,  174,  175. 
none  in  misdemeanor,  171,  175. 
proceedings  agai  nst,  for  forgery  and  offences 

connected  therewith,  485. 
who  is  in  forgery  and  uttering,  515. 
after  the  fact  to  murder,how  punished,  650. 
to  murder,  719. 
to  piracy,  779. 

to  offences  relating  to  post-office,  785. 
to  rape,  809. 
ACCEPTANCE, 

obtaining  by  false  pretences,  432,  449. 
ACCEPTING, 

bill  of  exchange,  &c.,  without  authority, 
477. 


ACCIDENT, 

death  caused  by,  644,  664,  670. 
ACCOMPLICE, 

always  admissible  as  a  witness,  120. 
leave  of  court  must  be  obtained,  id. 
how  obtained  where  he  is  to  be  taken  before 

grand  jury,  121. 
when  he  will  be  acquitted  in  order  that  he  • 

may  give  evidence,  id. 
competent  witness  for  prisoner,  id. 
not  inadmissible  because  he  has  a  promise 

of  pardon,  id. 
conviction  on  testimony  of,  uncorroborated, 

is  legal,  id. 
but  not  usual,  122. 
anomalous  state  of  the  law,  id. 
nature  of  corroboration  which  it  is  usual  to 

require,  id. 
what  claim  he  has  to  pardon,  124. 
evidence  given  by,  may  be  used  against 
him  as  a  confession,  125. 
ACCOUNTANT-GENERAL, 
forgeries  of  name  of,  or  documents  issued 
by,  480. 
ACQUIESCENCE.     See  Cmsent. 

whether  it  will  excuse  a  nuisance,  731. 
ACTS  OP  PARLIAMENT, 
how  proved,  151,  154. 
all  public  except  otherwise  declared,  154. 
ADMINISTERING, 

proof  of,  251. 
ADMINISTRATION, 

obtaining  property  by  means  of  false  letters 

of,  482. 
proof  of  letters  of,  160. 
ADMINISTRATOR, 

when  property  may  be  laid  in,  605. 
ADMIRALTY, 

jurisdiction  of  court  of,  231. 
ADMISSIBILITY  OF  EVIDENCE.     See 
Evidence,  Hearsay,  Dying  Declaration. 
question  forjudge,  12. 
preliminary  questions  ot  fact  how  decided, 
id. 
ADMISSION.    See  Confessions,  Evidence. 
by  agents,  not  generally  evidence  against 

principal,  50. 
by  prosecutor  not  generally  evidence  for 

prisoner,  id. 
of  publication  of  libel,  622. 
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ADULTERER, 

larceny  of  goods  of  husband  by,  in  conjunc- 
tion with  wife,  599. 

slaughter  of,  by  husband,  639. 
ADVANCE, 

unlawfully  obtaining,  by  agent,  banker,  fac- 
tor, .&c.,  254.  255,  256. 
ADVERSE  WITNESS, 

examination  of,  in  chief,  131. 
AFFIDAVITS, 

proof  of,  157. 

perjury  in,  752. 
AFFINITY, 

when  it  justifies  maintenance,  633. 
AFFIRMATION, 

in  lieu  of  oath,  113,  114. 

in  lieu  of  oath,  perjury  may  be  assigued  on, 
754. 
AFFRAY, 

what  constitutes,  253. 

whether  parties  present  at  a  prize  fight  are 
guilty  of.  253. 
AGENT, 

barratry  by,  292. 

embezzlement  by,  254,  .255. 

receiving  stolen  goods  by,  823. 

publication  of  libel  by,  622. 

admissions    by,    not    generally    evidence 
against  principal,  50. 

liability  for  nuisance  caused  by,  737. 
AGGRAVATED  ASSAULT.    See  Assault. 
AGRICULTURAL  PRODUCE, 

setting  fire  to,  261,  262,  268. 
AIDING  AND  ABETTING.  See  Accessory. 
ALIEN, 

trial  of,  1 94. 
ALTERATION, 

of  document  is  forgery,  488. 
AMBASSADORS, 

proof  of  marriages  in  houses  of,  299. 
AMENDMENT, 

effect  of,  in  enlarging  issue,  80. 

power  of,  192. 

after  verdict,  204. 

of  judgment,  194,  205. 
AMICABLE  CONTEST.     See  Sports. 
ANATOMY  ACT,  393.     See  Dead  Bodies. 
ANCHORS, 

receiving,  813. 
ANCIENT    DOCUMENTS.       See    Docu- 

ANCIENT  POSSESSION, 

hearsay  evidence  to  prove,  26,  27. 
ANGLING, 

in  the  daytime,  457. 
ANIMALS, 

what,  included  in  term  cattle,  351. 
stealing  certain  kinds  of,  id. 
killing  with  intent  to  steal,  id. 
ferjB  naturae,  larceny  of,  454. 
what  are  ferse  naturee,  id. 
larceny  may  be  committed  of  them  when 

dead,  455. 
or  when  tamed,  id. 
not  if  kept  for  pleasure,  id. 
killing,  maiming,  or  wounding,  351, 


ANIMO  FURANDI, 

meaning  of  term,  567. 
APPOINTMENT  OF  OFFICERS, 

how  proved,  6. 

when  presumed,  17. 
APPREHElSfSION  OF  OFFENDERS, 

rewards  for,  224. 

power  of,  generally,  240. 

by  private  persons  at  common  law,  id. 

on  suspicion  of  felony,  240,  242. 

to  prevent  breach  of  the  peace,  id. 

of  night  walkers,  240. 

by  private  persons  by  statute,  id. 

of  persons  found  committing  offences  by 
night,  241. 

by  owner  of  property,  id. 

of   persons   committing  offences   agafcst 
game  laws,  241,  519,  524. 

by  peace  offic^'  without  warrant,  242. 

at  common  law,  242. 

difference  between  peace  officers  and  pri- 
vate persons,  id 

after  breach  of  the  peace,  242. 

by  statute,  243. 

assault  to  prevent,  275. 

killing  by  officer  and  others  in  course  of, 
see  Murder. 
APPRENTICES, 

ill-treating,  556. 

master  bound  to  provide  medical  attend- 
ance for,  id. 
ARMS.    See  Loaded  Arms. 

what  are,  in  offence  of  smuggling,  868. 

what  are,  in  offences  against  game  acts, 
523. 
ARMY, 

forgeries  relating  to  the,  487. 
ARRAIGNMENT, 

in  general,  182. 

for  previous  conviction,  id. 

where  the  prisoner  stands  mute,  id. 

where  he  appears  to  be  insane,  183. 
ARRAY.     See  Jury. 
ARREST.     See  Apprehension,  Constable. 

protection  of  witnesses  from,  105. 
ARREST  OF  JUDGMENT. 

proceedings  in,  204. 
ARSON, 

at  common  law,  259,  264,  265. 

meaning  of  term  "setting  fire,".259,  264. 

churches  and  chapels,  260,  265. 

public  buildings,  260. 

goods  in  buildings,  261. 

attempts  to  commit,  261,  262,  264. 

dwelling-house,  any  person  being  therein, 
260,  265,  270. 

other  buildings,  260,  261. 

railway  stations,  260. 

crops  of  corn,  and  other  vegetable  produce, 
261. 

stacks  of  corn,  wood,  and  coals,  262. 

coal  mines,  id. 

ships  or  vessels,  262,  263,  264. 

malice  against  owner  unnecessary,  264. 

persons  in  possession  of  property  may  be 
convicted  of,  id. 
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intent  to  defraud  particular  person  need  not 

be  stated,  264. 
proof  of  setting  fire,  id. 
meaning  of  term  house,  265. 

outhouse,  266, 

shed,  id. 

stacks,  id. 

wood,  269. 

ships  and  vessels,  id. 
setting  fire  to  goods  in  a  man's  own  house, 

id. 
setting   fire   to   house   when   persons  are 

therein,  260,  270 
possession  how  described,  270. 
proof  of  malice,  id. 
proof  of  intent,  271. 
proof  of  attempt  to  commit,  272. 
what  amounts  to  attempt  to  commit,  284. 
ART, 

injuries  to  works  of,  896. 
ASSAULT, 

with  intent  to  rob,  conviction  for,  on  indict- 
ment for  robbery,  76,  835 
to  prevent  escape  from  shipwreck,  273. 
shooting  or  wounding,  274 
what  constitutes  loaded  arms,  id. 
inflicting  bodily  injury,  id. 
attempting  to  choke,  id. 
on  clergymen,  id. 
on  persons  endeavoring  to  save  shipwrecked 

property,  275. 

with  intent  to  commit  felony,  id. 

to  prevent  apprehension,  id. 

on  peace  officer,  id. 

to  prevent  sale  of  grain,  id. 

arising  from  combination,  id. 

occasioning  bodily  harm,  276. 

punishment  for  common,  id. 

indecent,  on  males,  id. 

indecent,  on  females,  id. 

prosecution  for,   by  guardians  and  over- 
seers, id. 

costs  of  prosecutipn  of,  221. 

what  amounts  to,  277. 

pointing  loaded  arras  at  a  person,  id. 

administering  poison,  278. 

words  do  not  amount  to,  id. 

consent  puts  an  end  to,  id. 

mere  submission  does  not,  279. 

consent  obtained  by  fraud  does  not,  id. 

reasonable  chastisement  does  not  amount 
to,  id. 

in  self  defence,  280,  681. 

in  defence  of  other  persons,  id. 

to  prevent  an  unlawful  act,  281. 

to  prevent  breach  of  peace,  id. 

subsequent   proceedings    after    complaint 
before  justice  for,  276,  281. 

on  deer  keepers,  395. 

with  intent  to  commit  rape,  810. 

with  intent  to  rob,  855. 

on  revenue  officers,  869. 
ASSEMBLY,  UNLAWFUL.  See  Unlawful 
Assembly,  Riot. 


ATTACHMENT, 

expenses  of  witnesses  need  not  be  tendered 
before  applying  for,  105. 

but  sometimes  safer  to  do  so,  id. 

of  witness  for  not  obeying  subpoena,  how 
applied  for,  1U3. 

power  of  quarter  sessions  to  grant,  104. 
ATTEMPT, 

conviction  for,  on  indictment,  for  principal 
offence,  76. 

to  commit  arson,  261,  262,  264,  272. 

to  commit  offences,  283. 

how  punishable  at  common  law,  id. 

statutes  relating  to,  id. 

conviction  for,  on  indictment  for  principal 
offence,  284. 

what  amounts  to,  id. 

to  shoot,  what  amounts  to,  id. 

to  commit  arson,  what  amounts  to,  id. 

to  coin,  what  amounts  to,  285. 

to  bribe,  .S08. 
ATTESTING  WITNESS, 

when  necessary  to  be  called,  154. 
ATTORNEY, 

privilege  of,  not  to  disclose  communica- 
tions, 140. 

to  what  cases  it  extends,  143. 

privilege  belongs  to  the  client,  id. 

may  be  waived  by  him,  148. 

presumed  that  client  insists  on  it,  id. 

embezzlement  by,  254,  255. 

barratry  by,  292. 

when  not  liable  for  maintenance,  633. 
ATTORNEY-GENERAL, 

right  of,  to  apply,  203. 

fiat  of,  necessary,  on  writ  of  error,  214. 
AUTHORITY, 

forgery  of,  477.' 

drawing,  indorsing,  &c.,  documents  with- 
out, id. 
AUTREFOIS  ACQUIT, 

plea  of,  186. 

how  tried,  id. 

how  proved,  186,  922. 

difficulties  of  proving,  187. 

proof  of  plea  of,  in  burglary,  349. 
AUTREFOIS  CONVICT, 

plea  of,  186.     See  Autrefois  Acquit. 

plea  of,  how  proved,  922. 
AVERMENTS, 

divisible,  79.    See  Indictments. 

BAIL, 

false  personation  of,  429. 
BAILEES.     See  Breaking  Bulk. 

larceny  by,  562,  580. 

larceny  of  goods  in  possession  of,  property 
how  described,  603. 
BANK  OF  ENGLAND, 

forgery  of  documents  issued  by  officers  of, 
480. 

embezzlement  by  officers  of,  405,  420. 

making  false  entries  in  books  of,  470. 

clerks  of,  making  out  false  warrants,  471. 

forging  notes  of,  472. 
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BANK  OF  ENGLAND— conifimMei. 

making  or  havino;   materials  for   forging 
notes  of,  47:^,  474. 
BANK  OP  IRELAND, 

maliinp;  false  entries  in  books  of,  470. 
clerks  of,  making  out  false  warrants,  471. 
forgery  of  documents  issued  by  officers  of, 

480. 
forging  notes  of,  472. 
making  or  having   materials   for   forging 

notes  of,  47H,  474. 
embezzlement  by  oflBcers  of,  405,  420. 
BANKER, 

embezzlement  by,  254,  255. 
forgery  of  securities  issued  by,  472,  473. 
BANKING  COMPANY, 

larceny  by  members  of,  598. 
BANK  NOTES, 
forgery  of,  473. 

purchasing  or  receiving  forged,  473. 
proof  of  forgery  otj  493. 
engraving,  494. 
larceny  of,  894. 
BANKRUPT, 

examination  of,  may  be  given  in  evidence 

against,  148. 
offences  by,  286. 
proof  of  proceedings,  id. 
proof  of  valid  bankruptcy,  288. 
proof  of  trading,  id. 
proof  of  notice  to,  288. 
proof  of  notice  in  Gazette,  289. 
proof  of  not  surrendering,  id. 
proof  of  concealment  of  goods  by,  id. 
embezzlement  by,  id. 
proof  of  value  in  embezzlement  by,  290. 
proof  of  intent  to  defraud,  id. 
venue  in  indictment  against,  291. 
BANKRUPTCY, 

false  declaration  in  matters  of,  428. 
witnesses  compelled  to  answer  on  exami- 
nation in,  257. 
BANNERS, 

secondarjf  evidence  of  inscriptions  on,  12. 
BANNS, 

proof  of  publication  of,  301. 
BAPTISM, 
destroying,  uttering,  or  forging  register  of, 

481. 
giving  false  certificate  of,  id. 
transmitting  false  copy  of  register   of,  to 
registrar,  id. 
BARRATRY, 

what  evidence  admissible  in,  87. 
nature  of  offence,  292. 
particulars  must  be  delivered  in,  178,  292. 
BASTARD  CHILD, 

how  to  be  described  in  indictment,  653. 
BATTERY.     See  Assault. 
BAWDY  HOUSE, 
keeping,  735. 

keeping,  what  is  evidence  of,  87. 
BELIEF, 

examination  of  witnesses  as  to,  135. 
false  swearing  to,  is  perjury,  754. 


BEST  EVIDENCE, 

must  always   be   produced,  1.    See   Evi- 
dence. 
BIGAMY, 

presumption  against,  17. 
presumption  of  duration,  .of  life  in,  18. 
husband  and  wife,  how  far  competent  wit- 
nesses in,  117,  119. 
offence  of,  293. 
proof  of  valid  marriage,  294. 
not  presumed,  295. 
prisoner's  admission  of  it,  id. 
second  wife  a  competent  witness,  id. 
proof  that  valid  ceremony  was  performed, 
id. 
marriages  in  England,  295. 
amongst  Jews  and  Quakers,  296. 
marriages  in  Wales,  297. 
marriages  abroad,  297,  303. 
marriages  in  India,  297. 
marriages  in  colonies,  298. 
marriages  in  Scotland,  id. 
marriages  in  Ireland,  id. 
marriages   in   houses   of   ambassadors, 

299. 
marriages  before  a  consul,  300. 
preliminary  ceremonies,  id. 

will  be  presumed,  id. 
what  marriages  are  void,  id. 
what  are  voidable,  id. 
marriages  by  an  idiot,  301. 
marriages  by  a  lunatic,  id. 
marriages  by  banns,  id. 
marriages  by  minors,  302. 
marriages  by  license,  303. 
marriages   in   an   assumed   name,  302, 

303. 
foreign  law  how  proved,  304. 
marriage  confirmation  act,  305. 
proof  of  identity  of  persons,  id. 
venue,  id. 
proof  that  the  prisoner  is  entitled  to  the 

benefit  of  the  exceptions,  306. 
on  whom  onus  prohandi  lies,  307. 
BILL  OF  EXCEPTIONS, 

none  in  criminal  case,  215. 
BILL  OF  EXCHANGE, 
proof  of  forging,  496. 

inducing  person  by  false  pretences  to  ac- 
cept, sign,  &o.,  432,  449. 
drawing,  indorsing,  &c.,  without  authority, 

477. 
larceny  of,  892,  893. 
BIRTH, 
false  declaration  touching,  427. 
destroying,  altering,  or  forging  register  of, 
481.  .<=    o      a  I 

giving  false  certificate  of,  id. 
transmitting  false  copy  of  register  of,  to 
registrar,  id. 
BLASPHEMOUS  LIBEL,  611,  612. 
BODILY  FEAR, 

stealing  in  dwelling-house  and  putting  per- 
sons in,  400. 
BODILY  HARM.      See    Grievous  Bodily 
Harm. 
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BODILY  EAUU— continued. 

doing  to  any  person,  274,  276. 

conviction  for  inflicting,  good,  though  not 
intended,  281. 
BONDS, 

forgery  of,  476. 

larceny  of,  892,  893. 
BOUNDARIES, 

of  counties,  offences  committed  on,  228. 
BOUNTY  MONEY, 

obtainiu?  bv  false  pretences,  453. 
BOXING  MATCH.     See  Prize  Fight 
BRAWLING, 

proceedings  for,  396. 
BREACH  OF  PEACE, 

assault  to  prevent,  281. 

apprehension  to  prevent,  240,  242. 
BREAKING, 

proof  of,  in  burglary,  &c  ,  323,  349. 

proof  of,  in  prisou  breach,  796. 
constructive,  not  snflScient,  id. 

BREAKING  BULK, 

inference  to  be  derived  from,  582. 

not  necessary  to  prove  in  indictment  against 
bailee,  562,  582. 
BREAKING  OUT, 

burglary  by,  322. 

of  dwelling-house,  proof  of,  349. 

BRIBERY,  308. 
BRIDGES, 

indictment  for  not  repairing,  311. 
what  are  public,  id. 
dedication  of,  314. 
proof  of  being  out  of  repair,  id. 
liability  of  county  to  repair,  id. 
liability  of  county  to  repair  new,  316. 
liability  of  public  companies  to  repair,  317. 
liability  of  individuals  to  repair,  K18. 
evidence  of  repair  by  individuals,  id. 
liability  of  cities  and  boroughs  to  repair,  id. 
liability  to  repair  ratione  tenurce,  id. 
proof  in  defence  on  indictment  for  not  re- 
pairing, id. 

by  counties,  id. 

by  individuals,  319. 

by  corporations,  id. 
change  of  venue,  id. 
who  may  be  jurors  on  trial  of  liability  to 

repair,  id. 
maliciously  pulling  down,  id. 
new  trial  on  indictment  for  not  repairing, 

320. 

BROKER, 

embezzlement  by,  254,  255. 

BUILDING, 

setting  fire  to,  260.  261. 

setting  fire  to  goods  in,  261. 

attempting  to  set  fire  to,  id. 

public,  setting  fire  to,  260. 

riotously  demolishing,  829. 

meaning  of  term,  46 1 . 
BUOYS, 

injuries  to,  860. 


BURGLARY, 

offence  of,  at  common  law,  322. 
by  statute,  id. 
by  breaking  out,  322,  349. 
punishment  of,  322. 

what  building  to  be  deemed  part  of  dwell- 
ing-house, id. 
entering  dwelling-honse  with  intent  to  com- 
mit felony,  id. 
being  found  armed  with  intent  to  commit,  id. 

after  a  previous  conviction,  323. 
proof  of  breaking,  id. 
when  not  necessary,  id. 
doors,  id. 
windows,  324.  ^ 
chimneys,  325. 
fixtures,  cupboards,  &c.,  326. 
walls,  id. 
proof  of  breaking  gates,  327. 

constructive  breaking  by  fraud,  327. 
constructive  breaking  by  con.spiracy,  id. 
constructive  breaking  by  menaces,  328. 
constructive  breaking  by  one  of  several, 
id. 
proof  of  entry,  id. 

introduction  of  fire  arms  or  instrument, 

329.. 
by  firing  arms  into  the  house,  id. 
constructive  entry,  330. 
proof  that  the   premises  are  a  dwelling- 
house,  id. 
buildings  adjoining  the  dwelling-house, 

331. 
before  the  7  &  8  Geo.  4,  c.  29,  s.  1,^,  331. 
cases  decided  on  that  statute,  332. 
occupation,  how  to  be  described,  333,  335. 
temporary  absence,  334. 
when  house  occupied  by  several,  id. 
lodgers,  id. 
wife  and  family,  337. 
clerks,  338. 

public  companies,  338. 
servants,  340,  342. 
guests,  343. 
partners,  344. 
proof  of  local  description,  id. 
proof  of  offence  having  been  committed 

by  night,  id. 
proof  of  intent  to  commit  felony,  345. 
conviction  for  larceny  in  indictment  for, 

.347. 
proof  upon  plea  autrefois  acquit,  id. 
proof  of  having  possession  of  implements 

of  housebreaking,  350. 
what  are  implements  of  housebreaking,  id. 
prisoner  may  be  convicted  of  larceny  on 
indictment  for,  78. 
BURIAL, 

obstructing,  a  misdemeanor,  392. 
destroying,  altering,  or  forging  register  of, 

481. 
giving  false  certificate  of,  481. 
transmitting  false  copy  of  register  of,  to 
registrar,  481, 
BCJRN, 

sending  letters  threatening  to,  877. 
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CANALS, 

iujuries  to,  855. 

setting  fire  to  buildings  belonging  to,  260. 

stealing  goods  from  vessels  on,  859. 
CARDS, 

offence  of  cheating  at,  .S5G. 
CARNAL  KNOWLEDGE, 

of  girl  under  ten  years  of  age,  805,  806. 

of  girl  between  ten  and  twelve,  805. 

definition  of,  806. 

proof  of  age,  810. 
CARRIERS, 

larceny  by,  562,  580. 

larceny  of  goods  in  the  possession  of,  prop- 
erty how  described,  604. 
CATS, 

not  subject  of  larceny,  455. 
CATTLE,  _ 

killing  with  intent  to  steal,  351. 

killing,  maiming,  or  wounding,  351. 

stealing,  id. 

what  animals  included  under  the  term,  id. 

administering  poison  to,  not  a  felony,  352. 
CAUTION, 

to  prisoner  on  examination,  55.     See  Ex- 
amination of  Prisoner. 
CENTRAL  CRIMINAL  COURT, 

costs  in,  220. 

jurisdiction  of,  237. 

removing  indictments  into,  238. 
CERTIORARI, 

removing  indictment  by,  180. 

costs  on  removal  of  indictment  by,  181. 
CHALLENGE  TO  FIGHT, 

indictment  for,  354. 
CHALLENGE  OP  JURYMEN, 

different  kinds  of,  195. 

time  and  mode  of  taking,  id. 

to  the  array,  196. 

to  the  polls,  196. 

efifect  of  improperly  allowing  or  disallow- 
ing, 199. 
CHAMPERTY,  633. 
CHANCERY, 

forgery  of  documents  issued  by  officers  of 
court  of,  480. 
CHANCERY  PROCEEDINGS, 

proof  of,  156,  158. 

forgery  of,  478,  480. 
CHAPEL, 

setting  fire  to,  260. 

marriages  in,  296. 

breaking  and  entering,  400,  854. 

riotously  demolishing,  829. 
CHARACTER, 

evidence  of,  95. 

■contradicting,  96. 

particulars  cannot  be  proved,  95. 
CHASTISEMENT, 

when  lawful,  279. 

excessive,  causing  death,  673. 
CHEATING, 

offence  of,  at  common  law,  355. 

what  frauds  do  not  amount  to  indictable 
ofi^ence  of,  357. 

at  cards,  dice,  &o.,  527. 


CHECKS, 

obliteration  of  crossing  on,  478. 

given  without  effects,  434. 

larceny  of,  600,  894,  895. 
CHILD, 

chastisement  of,  279,  673. 

submission  of,  to  an  indecent  act,  does  not 
pnt  an  end  to  assault,  279. 

having  carnal  knowledge  of,  279,  363. 

neglect  or   abandonment  of,   by  parents, 
1.59,  363. 

abduction  of,  see  Ahduction. 

concealing  birth  of,  360. 

murder  by  neglect  of,  666. 

larceny  of  goods  in  possession  of,  property 
how  described,  609. 

correction  of,  by  parents,  673. 

name  of,  how  described,  653. 
CHILD  MURDER, 

cannot  be  committed  of  child  in  the  womb, 
652. 

how  child  to  be  described   in  the  indict- 
ment, 653. 

conviction  for  concealing  birth  on  indict- 
ment for,  360,  650. 
CHILD  STEALING,  363. 
CHLOROFORM, 

administering,  with  intent  to  commit  in- 
dictable ofieuees,  781. 
CHOKE, 

attempt  to,  274. 
CHURCH, 

setting  fire  to,  260. 

larceny  of  goods  from,  property  how  de- 
scribed, 608. 

breaking  and  entering,  400,  854. 

riotously  demolishing,  829. 
CHURCHYARD, 

larceny  of  fixtures  in,  460. 
CIRCUMSTANTIAL  EVIDENCE, 

value  of,  15. 
CLERGYMEN, 

confessions  to,  not  privileged,  140. 

assaults  on,  274. 

bound  to  bury  dead  bodies,  392. 
CLERK, 

embezzlement  by,  403. 

who  is  a,  406. 

assisting  in  embezzlement,  256. 
COACH  HOUSE, 

setting  fire  to,  260. 
COAL, 

setting  fire  to,  262. 
COIN, 

evidence  of  uttering  counterfeit,  89. 

what  amounts  to  attempt  to,  285. 

interpretation  of  terms  in  offences  relating 
to,  365. 

counterfeiting  gold  or  silver,  id. 

impairing  or  demolishing,  366. 

possessing  filings  of  gold  or  silver,  id. 

buying  or  selling  counterfeit  gold  or  silver, 
id. 

importing  counterfeit  gold  or  silver,  367. 

exporting  counterfeit,  id. 


INDEX. 


921 


COIN — continued. 


uttering  counterfeit   gold  or   silver,  367, 
368.  ' 

possessing  counterfeit  gold  or  silver,  368. 
counterfeiting  copper  or  bronze  coin,  id. 
uttering  base  copper  or  bronze,  369. 
defacing,  id. 

counterfeiting  foreign  gold  or  silver,  id. 
im porting  foreign  counterfeit  gold  or  sil- 
ver, 370. 
uttering  foreign  counterfeit  gold  or  silver, 

id. 
counterfeiting  foreign,  other  than  gold  or 

silver,  id. 
venue  in  offences  relating  to,  371. 
how  proved  to  be  counterfeit,  372. 
proof  of  counterfeiting,  id. 
punishment  of  principals  in  second  degree 
and  accessories  in  offences  relating  to, 
id. 
proof  of  uttering  counterfeit,  373. 
possessing  counterfeit,  374. 
COINING  TOOLS, 

making,  mending,  or  having,  371,  375. 
conveying,  out  of  mint,  371. 
COLONIES, 

proof  of  marriages  in,  298. 
COMMON  ASSAULT, 
punishment  for,  276. 
COMPANIES.     See  Pvhlic  Companies. 
COMPETENCY  OF   WITNESSES.      See 

Witnesses. 
COMPLAINT, 

evidence  of,  in  cases  of  rape,  24. 
in  other  cases  of  violence,  2.5. 
COMPOUNDING  OFFENCES,  377. 
CONCEALING  BIRTH, 
offence  of,  360. 

conviction    for,   on   indictment   for  child- 
murder,  id. 
CONCEALMENT  OP   DEEDS  AND  IN- 
CUMBRANCES, 380. 
CONDUCT, 

presumption  of  guilt  from,  18. 
CONFESSIONS, 

to  magistrates  in  course  of  examination  of 
prisoner.   See  Examination  of  Prisoner. 
ground  of  admissibility  of,  37. 
nature  and  effect,  37. 
plea  of  guilty,  id. 
extrajudicial,  whether  suflSeient  whereon 

to  convict,  id. 
degree  of  credit  to  be  given  to,  38. 
on  what  grounds  excluded,  39. 
threat  or  inducement,  40. 

what  amounts  to  such,  40,  41. 
whether  it  must  have  reference  to  the 

charge,  41. 
must  be  held  out  by  person  in  authority, 

42. 
who  is  a  person  in  authority,  id. 
offer  of  pardon  from  the  crown,  44. 
held    out    with    reference    to    another 

charge,  id. 
when  held  to  have  ceased,  id. 
when  held  not  to  have  ceased,  45. 


CONFESSIONS— conWntferf. 

when  obtained  by  artifice  or  deception,  47. 

when  obtained  by  questioning,  48. 

in  the  course  of  legal  proceedings,  id. 
when  the  disclosure  has  been  compul- 
sory, id. 

evidence  only  against  the  party  making 
them,  49.  ^     '  ^ 

whether  names  of  other  prisoners  ought  to 
be  disclosed,  id. 

of  principal  not  evidence  against  accessory, 
id. 

of  thief  not  evidence  against  receiver,  id. 

by  agents,  difference   between  civil  and 
criminal  cases,  50. 
when  admissible  against  principal,  id. 

whole  must  be  taken  together,  51. 

jury  may  reject  a  part,  id. 

prisoner  may  deny  truth  of,  52. 

inferred  from  silence  or  demeanor,  id. 

taken  down  in  writing,  how  proved,  id. 

not  necessary  to  negative  inducement,  53. 

necessity  of  calling  constable,  id. 

if  privilege   not  claimed  answers  of  wit- 
nesses may  be  used  as,  148. 

but  not  if  privilege  improperly  refused,  id. 

if  privilege  removed   by  statute  answers 
admissible,  id. 

whether  they  should  be  opened,  201. 

of  marriage  in  bigamy,  295. 
CONFIDENCE, 

privilege  on  the  ground  of,  140. 
CONSENT, 

want  of,  how  proved,  5. 

when  presumed,  16. 

depositions,  when  admissible  by,  74. 

puis  an  end  to  assault,  278. 

difference  between,  and  submission,  278. 

obtained  by  fraud,  void,  279. 

effect  of,  in  felony,  129. 

in  misdemeanor,  129. 

effect  of,  in  rape,  807. 
CONSPIRACY, 

evidence  in,  87,  88,  384. 

particulars  in  indictments  for,  178,  391. 

indictment,  how  to  be  preferred  for,  381. 

nature  of  the  crime  of,  id. 

overt  act,  how  far  necessary,  id. 

proof  of  the  means  used,  388. 

proof  of  the  object,  390. 

form  of  indictment  for,  391. 

venue  in,  id. 

to  mnrder,  id. 
CONSTABLE.    See  Peace  Officer.     Police- 
man. 

need  not  always  be  called  to  negative  in- 
ducement, 153. 

apprehension  by,  242. 

assault  on,  275. 

embezzlement  by,  404. 

when  liable  for  escape,  423. 
CONSTRUCTION, 

rules  of  applicable  to  indictments,  75.   See 
Indictments. 
CONSTRUCTIVE  BREAKING, 

in  burglary,  proof  of,  327. 
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CONSTRUCTIVE  ENTRY,  330. 
CONSUL, 

proof  of  marriage  before,  300. 
CONTAGIOUS  DISEASE, 

spreading,  736. 
CONTRADICTING  WITNESS.    See  Wit- 
ness. 
CONVICTION.     See  Previous  Conviction. 

date  of,  how  proved,  3. 

of  principal  not  conclusive  in  indictments 
for  receiving,  816. 
COPIES, 

all  equally  authentic,  13. 

copies  of,  13. 

certified,  when  admissible  in  evidence,  150. 

of  indictment,  prisoners  not  entitled  to, 
178. 

of  depositions,  prisoners  entitled  to,  71,  74. 
CORN, 

setting  fire  to,  261,  266. 

assault  with  intent  to  obstruct  .sale  of,  275. 
CORONER, 

depositions,  taken  before,  when   admissi- 
ble, 12.    See  Depositions. 
CORPORATIONS. 

larceny  of  goods   belonging  to,  property 
how  described,  607. 
CORPORATION  BOOKS, 

proof  of,  162. 
CORROBORATION, 

of  accomplice,  121.     See  Accomplice. 

what  sufficient  in  perjury,  766. 
CORROSIVE  FLUID'S, 

sending  or  throwing,  532. 
COSTS, 

on   removal   of  indictn^ent  by  certiorari, 
181. 

in  Court  of  Criminal  Appeal,  218. 

in  cases  of  felony,  219. 

what  witnesses   allowed  their  costs,  220, 
223. 

in  cases  of  misdemeanor,  220,  221. 

in  assault,  defendant  may  be  ordered   to 
pay,  221. 

in     prosecutions    removed    into    Central 
Criminal  Court,  220. 

in  offences  committed  on  the  high  seas, 
219,222. 

mode  of  payment,  223. 

of  capital  prosecutions  in  exclusive  juris- 
dictions, 244. 

of  indictments  relating  to  highways,  553. 
COUNSEL,  _ 

when  not  liable  for  maintenance,  633. 
COUNTING  HOUSE, 

breaking  and  entering,  400. 
COUNTY, 

liability  of,  to  repair  bridges,  314,  318. 

larceny  of  property  of,  565. 
COUNTY  COURT, 

proceedings  in,  how  proved,  2,  160. 

forging  process  of,  479,  506. 
COURT, 

ordering  witnesses  out  of,  127. 

of  record,  forgery  of  process  or  proceedings 
of,  478. 


GOV  RT— continued. 

not  of  record,  forgery  of  process  or  proceed- 
ings of,  478. 

forgeries  of  documents  issued  by  officers  of, 
480. 
COURT  OP  CRIMINAL  APPEAL, 

practice  in,  216. 

costs  in,  218. 

what  questions  may  be  reserved  for,  id. 
COURT  ROLLS, 

forgery  of,  479. 
CREDIT, 

obtaining  by  false  pretences,  434,  438,  450. 

of  witness,  perjury  on  answer  to  questions 
affecting,  758. 
CROPS, 

setting  fire  to,  261,  262. 
CROSSED  CHECKS, 

forgery  or  obliteration  of,  478. 
CROSS  EXAMINATION, 

of  witness  on  his  depositions,  63,  132. 

prisoner  must  have  opportunity  of,  to  ren- 
der depositions  admissible,  68. 

of  witnesses,  producing  documents  onlv  not 
allowed,  109. 

how  conducted,  131. 

where  prisoners  separately  defended,  id 

as  to  previous  statements  in  writing,  132. 

latitude  allowed  in,  133. 
CROWN, 

challenge  of  jury  by,  195. 
CROWN  OFFICE, 

subpoena  from,  101,  103. 
CURTILAGE, 

what  buildingwithin,partof  dwelling-house, 
399. 
CUSTOMS.    See  Smuggling. 

forgeries  relating  to,  487. 

false  dpclarations  relating  to,  428. 
CUTTING    AND    WOUNDING.        See 
Wounding. 

DANGEROUS  ANIMALS'", 

keeping,  736. 

death  caused  by,  658,  665. 
DATE, 

of  a  document  presumed  to  be  correct,  16. 
DEAD  BODIES, 

offences  relating  thereto,  392. 

larceny  cannot  be  committed  of,  392. 

clergymen  bound  to  bury,  392. 

dissection  of,  393. 

of  persons  condemned  to  death  not  to  be 
dissected.  393. 
DEAF  AND  DUMB  PERSONS, 

competent  witnesses,  108. 

prisoner,  how  dealt  with,  183. 
DEATH, 

judgment  of,  207. 

recording  judgment  of,  208. 

false  declaration  touching,  427. 

destroying,  altering,  or  forging  register  of, 
'481. 

giving  false  certificate  of,  id. 

transmitting  false  copy  of  register  to  regis- 
trar, 461. 


INDEX. 


923 


DEATH— continued. 

means  of,  need  not  be  proved,  650. 
DEBENTURES, 
forgery  of,  478. 
DECEASED  PERSONS, 

evidence  of  statements  by,  see  Hearsay, 

Dying  Declarations. 
larceny  of  goods  of,  property  how  described, 
605. 
DECLARATIONS, 

evidence  of,  see  Hearsay. 
DEEDS, 
execution  of,  when  presumed,  166. 
forgery  of,  476,  4i)5. 
forgery  of  registers  of,  479. 
inducing  persons  by  false  pretences  to  ex- 
ecute, 432,  449. 
concealment  of,  380. 
DEER, 

stealing  or  pursuingin  an  nninclosed  place, 

393. 
stealing  or  pursuing  in  an  inclosed  place, 
■  id. 
DEER-KEEPERS, 

may  seize  guns,  &c.,  of  persons  entering 

land  in  pursuit  of  deer,  395. 
assaulting,  id. 
DEFENCE, 

how  conducted,  201. 
where  'prisoners  separately  defended,  id. 
counsel  allowed  by  statute  in  felony,  202. 
DEFILEMENT, 

procuring  of  girls  under  21  years  of  age, 
805 
DEFRAUD, 
intent  to,  need  not  be  stated,  264.     See 
Intent. 
DEGRADING  QUESTIONS, 
may  be  put  if  material,  140. 
DEMAND, 

of  property  with  threats.     See  Threats. 
DEPOSITIONS, 
when  admissible,  62. 
double  purpose  for  which  they  may  be  used, 

id. 
when  used  to  contradict  a  witness,  how 
proved,  63. 
rules  made  after  Prisoners'  Counsel  Act, 

id- 
cross-examination  of  witnesses  upon,  id. 

difference  between  adding  to  and  vary- 
ing, 64. 
when  used  as  a  substantive  evidence,  how 
proved, id 

reason  why  the  rule  is  different,  id. 

comparison  of  the  two  rules,  id. 
in  what  cases  admissible  as  substantive  evi- 
dence, 65. 

at  common  law,  id. 

by  statute,  id. 

witness  kept  out  of  the  way,  id. 

witness  insane,  66. 

witness  too  ill  to  travel,  id. 

medical  attendant,  when  to  be  called,  id. 
not  admissible  at  all,  unless  formally  taken, 

67. 


DEPOSITIONS— coniinued. 

must  have  been  taken  on  oath  67. 
mode  of  taking,  id. 
caption,  id. 

opportunity  of  cross-examination,  68. 
should  be  fully  taken,  id. 
signature,  69. 

by  witness  and  magistrates,  70. 
signatures  need  not  be  proved,  70. 
for  what  purposes  available,  id. 
may  be  used  before  grand  jury,  id. 
admissible  though  charge  not  technically 

the  same,  71. 
prisoner  entitled  to  copies  of,  id. 
when  he  is  so  entitled,  72. 
whether  he  is  entitled  to  copy  of  his  own 

examination,  id. 
semfi/e  judge  may  order  it  to  be  given,  id. 
taken  before  a  coroner,  id. 
generally  subject  to  same  rules  as  depo- 
sitions before  a  magistrate,  id. 
whether  prisoner  must  be  present,  73. 
opinions  of  text  writers,  id. 
signature  not  required  but  desirable,  74. 
prisoner  not  entitled  to  copies  of  it,  id. 
but  judge  may  direct  them  to  be  given, 

id. 
taken,  in  India,  74. 
by  consent,  in  misdemeanor,  id. 
cross-examination  as  to  contents  of,  132. 
informally  taken,  refreshing  memory  by, 

134. 
how  far  conclusive  in  indictment  for  per- 
jurv,  757. 
DETAINER  FORCIBLE, 

proof  of,  461,  462. 
DIRECTORS  OF  PUBLIC  COMPANIES. 
See  Public  Companies. 
offences  by,  799. 
DISCHARGE  OP  JURY, 

when  allowed,  209. 
DISCHARGE  OF  PRISONERS,  210. 
DISCLOSURE, 

compulsory,  admissible  as  a  confession,  48. 
agents,   bankers,   factors,  &c.,  when   not 

liable  to  be  prosecuted  after,  257. 
other   offences   not  indictable   after,  741, 

893. 
meaning  of  the  terra,  257. 
DISORDERLY  HOUSES,  734. 
DISSECTION  OF  DEAD  BODIES, 

when  lawful,  393. 
DISSENTING    CHAPEL.      See    Meeting 
House. 
marriages  in.     See  Bigamy. 
DISTURBING  PUBLIC  WORSHIP,  396. 

DIVIDEND, 

fraudulently  receiving,  469,  470. 
DIVIDEND  WARRANTS, 

making  false,  471. 
DIVINE  WORSHIP, 

disturbing,  396 

place  of,  breaking  and  entering,  400,  834. 

place  of,  riotously  demolishing,  829. 

place  of,  setting  fire  to,  260,  265. 
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DIVISIBLE   AVERMENTS.     See   Indici- 

ment. 
DOCKS, 

injuries  to,  855. 

stealing  from,  859. 

setting  fire  to  buildings  belonging  to,  260. 
DOCTOR.     See  Surgeon,  Medical  Witness. 

evidence  of  answers  to  inquiries  by,  26,  29. 

inducement  to  confess  by,  39,  40,  42. 
DOCUMENTS, 

presumed  to  be  correctly  dated,  16. 

lost  or  destroyed,  secondary  evidence  of,  8. 

official,  how  proved,  150. 

ancient,  proof  of,  163. 

public,  proof  of,  61,  150. 

public,  examined  copies  of,  153. 

subpoena   duces  tecum   to   produce,   101. 
See  Subpcena. 

which  are  evidence,  forgery  of,  478. 

made  evidence,  forgery  of  seal,  stamp,  or 
signature  of,  486. 

forgerv  of  seal,  stamp,  or  signature  of  pub- 
lic, 485. 

issued   by  officers  of  courts  or  banks  of 
England  or  Ireland,  forgery  of,  480. 

how  to  be   described   in   indictments  for 
forging  and  uttering,  513. 

of  no  intrinsic  value,  larceny  of,  601. 

stealing,  892,  893. 

of  title,  concealing,  380. 

of  title,  stealing  or  destroying,  892. 

of  title  1o  lands,  meaning  of  term  in  Lar- 
ceny Act,  561. 
DOGS, 

stealing,  398. 

having  possession  of  stolen,  id. 

taking  money  to  restore,  id. 

not  an  indictable  offence,  obtaining  by  false 
pretences,  398,  450. 

not  subject  of  larceny,  455. 
DOORS, 

proof  of  breaking,  323. 
DRAWING, 

bill  of  exchange,  &c.,  without  authority, 
411. 
DRIVING, 

furious,  517. 

death  caused  by  negligent,  644,  671. 
DROWN, 

attempts  to,  with  intent  to  murder,  720. 
DRUGS.     See  Poison,  Abortion. 

administering  to  procure  abortion,  251. 
DRUNKENNESS, 

whether  an  excuse  for  manslaughter,  640, 
910. 

an  excuse  for  crime  generally,  910. 
DUELLING, 

killing  bv,  640,  695. 
DWELLING-HOUSE, 

proof  of  breaking.     See  Burglary. 

proof  of  entering.     See  Burglary. 

meaning  of  term  in  arson,  265. 

what  constitutes,  in  burglary,  330. 

what  constitutes  part  of,  322. 

setting  fire  to,  260. 

what  constitutes,  in  housebreaking,  399. 


DWELLING-HOUSE— co?!i!inMee?. 

breaking  and   entering,   and   committing 
felony  therein,  399. 

breaking  and  entering,  with  intent  to  com- 
mit felony,  400. 

breaking  out  of,  399,  400. 

stealing  in,  to  value  of  5^,  400. 

stealing  in,  with  menaces,  id. 

what  amounts  to  stealing  in,  id. 

proof  of  stealing  to  the  amount  of  bl.  in, 
401. 

taking  fish  in  water  adjoining,  457. 

blowing  up  or  attempting  to  blow  up,  532. 

riotously  demolishing,  829. 
DYING  DECLARATIONS, 

evidence  of,  26,  30. 

confined  to  cases  of  homicide,  30,  31. 

declarant  must  have  been  competent,  30. 

but  may  have  been  particeps  criminis,  id. 

only  admissible  when  made  under  impres- 
sion of  impending  dissolution,  31. 

when  that  impression  exists,  32. 

interval  of  time  between   declaration  and 
death,  34. 

admissibility  of,  question  forjudge,  id. 

EAST  INDIES, 

forgeries  of  securities  raised  under  statutes 
relating  to,  471. 
EAVESDROPPING,  736. 
EGGS, 

larceny  of,  455. 
ELECTION,  189. 

when  not  necessary  in  embezzlement,  404. 

in  offences  against  game  acts,  523. 

in  what  cases  prosecutor  not  put  to,  in  lar- 
ceny, 562. 

in  indictments  for  receiving,  813,  823. 
EMBEZZLEMENT, 

particulars  in,  179,  421. 

by  bankrupt,  289. 

by  clerk  or  servant,  403. 

by  persons  in  the  Queen's  service,  404. 

by  constables  or  police,  id. 

venue  in,  id. 

form  of  indictment  in,  id. 

three  acts  of,  within  six  months  may  be 

charged  together,  id. 
description  of  property,  id. 

when  part  of  the  money  is  to  be  returned, 
405. 

by  officers  of  the  Bank  of  England  or  Ire- 
land, 405,  420. 

by  officers  of  South  Sea  Company,  405. 

of  warehoused  goods,  406. 

woollen,  flax,  mohair,  &c.,  id. 

by  whom,  may  be  committed,  id. 
persons  employed  by  several,  408. 
mode  of  payment,  409. 
in  whose  employment,  411. 

money  need  not  now  be  received  by  virtue 
of  employment,  412. 

former  law  on  this  subject,  id. 

nature  of  offence  of,  414. 

distinction  between,  and  larceny,  414,  587. 

proof  of,  415. 
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at  what  time  offence  of,  committed,  41  fi. 
where  a  claim  is  set  up,  though  unfounded, 

417. 
absconding,  evidence  of,  id. 
particulars  of,  420. 
conviction  for,  on  indictment  for  larceny, 

11,  405,  564. 
conviction  for  larceny  on  indictment  for, 

id. 
distinction  between  larceny,  obtaining  by 

false  pretences,  and,  601. 
by  officers  of  public  companies,  799. 
by  trustees,  888. 
EMBRACERY.  G,S3. 
EMPLOYMENT, 

what  constitutes,  for  purposes  of  embezzle- 
ment, 406. 
ENGINES, 
used  in  mines,  injuries  to,  647. 
worked  by  steam,  nuisances  by,  7.33. 
destroying  or  damaging,  635. 
riotously  demolishing,  829. 
ENGRAVING, 

plate  for  forging  bank  securities,  474,  475. 
plate  for  forging  foreign  bills,  478. 
description  of  instruments  in  indictments 

for,  482. 
venue  in,  483. 
bank  notes,  proof  of,  494. 
ENTRY, 

proof  of,  in  burglary,  328. 
constructive,  330. 
forcible,  proof  of,  461,  462. 
proof  of,  in  offences  against  game  acts, 
521. 
ERROR, 
writ  of,  213. 

court  of,  may  amend  proceedings,  206,  214. 
writ  of,  may  be  set  aside,  214. 
defendant  in  misdemeanor  to  enter  into 
recognizances,  214. 
ESCAPE, 

by  party  himself,  422. 
suffered  by  an  officer,  423. 
arrest  must  be  lawful,  423. 
from  the  custody  of  a  private  person,  425. 
punishment  of,  id. 
venue,  422. 

party  must  be  in  criminal  custody,  id. 
how  criminal  custody  proved,  id. 
EVIDENCE, 

general  rules  as  to,  the  same  as  in  criminal 

cases,  1. 
best  must  always  be  produced,  id. 
written  instruments,  contents  of,  must  be 

proved  by  production,  2. 
in   what   cases  rule  as  to   production  of 
written  instruments  applies,  id. 
policy  of  insurance  against  fire,  id. 
proceedings  in  county  court,  id. 
proceedings  in  courts  not  strictly  of  re- 
cord, id. 
date  of  conviction,  3. 
in  what  cases  rule  as  to  production  of  writ- 
ten instruments  does  not  apply,  id. 
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agreement  not  signed,  3. 
notes  of  conversation,  id. 
dying  declarations  reduced  to  writing, 

id. 
judge's  notes  of  evidence,  id. 
appointment  of  ofiBcers,  6. 
when  contents  of  are  admitted  by  party,  id. 

rule  in  civil  cases,  id, 
where  there  are  multiplicate  original?,  3. 
all  documents  printed  at  Same  time  are 

equally  originals,  id. 
resolution  of  public  meetings,  how  proved, 

4. 
handwriting,  how  proved,  id. 

comparison  of,  how  far  allowed,  5. 
want  of  consent,  how  proved,  id. 
secondary  evidence,  when  admissible,  7. 
lost  documents,  id. 
what  search  necessary,  id. 
answers  to  inquiries,  8, 
after  notice  to  produce  documents,  id. 
when  notice  to  produce  dispensed  with, 

9. 
policy  of  insurance  against  fire,  id. 
not  necessary  when  document  in  court, 

id. 
form  of  notice  to  produce,  10. 
no  particular  form  necessary,  id. 
on  whom  to  be  served,  and  when,  id. 
must  not  be  on  Sunday,  id. 
stamp  presumed  on  document  not  pro- 
duced, 11. 
documents  which  it  is  physically  incon- 
venient to  produce,  12. 
placards,  banners,  &c  ,  id. 
inscriptions  on  a  monument,  id. 
public  documents,  id.    See  Public  Docu- 
ments. 
admissibility  of,  question  forjudge,  id. 
copies,  13. 
copies  of  copies,  id. 
what,  proper  to  the  issue,  75,  99. 
what,  applicable  to  issue,  75. 
substance  of  the  issue  must  be  proved,  81. 
must  be  confined  to  the  issue,  86. 
which  discloses  other  offences  admissible, 

87. 
of  other  transactions  closely  connected  with 

that  under  inquiry,  86. 
of  several  transactions  all  forming  one  act, 

87. 
to  explain  motives  and  intention,  id. 
for  what  purpose  admissible,  88. 
conspiracy,  id. 

uttering  forged  instruments  or  counter- 
feit coin,  89. 
receiving  stolen  goods,  91. 
in  obtaining  by  false  pretences,  449. 
in  other  cases,  92. 

only  admissible  where  intent  equivocal, 
93. 
of  character,  95. 
of  prisoner,  id. 
of  witness,  id. 
particular  facts  cannot  be  proved,  id. 
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EVIDENCE— conimued. 

used  for  the  purpose  of  contradiction  only, 


95. 
credibility  of  witness  cannot  be  impeached 

by  evidence  of  particular  facts,  id. 
except  by  showing  that  he  is  not  impar- 
tial, 96. 
to  contradict  party's  own  witness,  id. 
difference  between  civil  and  criminal  cases, 

97. 
to  confirm  party's  own  witness,  id. 
cannot  be  taken  by  consent  in  felony,  129. 
in  misdemeanor  it  may,  id. 
but  only  by  consent  of  defendant  or  his 

counsel,  id. 
forgerv  of,  479. 
EXAMINATION  OF  PRISONER, 
under  the  1 1  &  12  Vict.  c.  U,  s.  18,  55. 
how  proved,  id. 
object  of  double  caution,  5fi. 
both  to  be  administered,  id. 
must  not  be  on  oath,  id. 
how  far  amissible  if  not  returned,  id. 
when  return  conclusive,  .'57,  58. 
what  ought  to  be  taken  down,  58. 
prisoner  may  prove  omissions,  59. 
mode  of  taking,  id. 
signature,  id. 

not  absolutely  necessary,  id. 
effect  of  it,  id. 
when  informal,  refreshing  memory  by,  60. 
alterations  and  erasures  in,  61. 
not  evidence  for  prisoner,  id. 
EXAMINED  COPIES, 
of  public  documents,  153. 

officer  giving  false  copy  guilty  of  misde- 
meanor, 36. 
adrai.ssible,  153. 
EXCHEQUER, 
imitating  paper,  &c.,'nsed  for  securities  of, 

472. 
making  or  possessing  materials  for  forging 

securities  issued  by,  471,  472. 
forging  of  securities  issued  by,  id. 
EXCHEQUER  BILLS, 

forgery  of,  486. 
EXCISE.     See  Smuggling. 

venue  of  offences  relating  to,  869. 
forgeries  relating  to,  4^7. 

EXCOMMUNICATED  PERSONS, 

are  competent  witnesses.  Ho. 
EXECUTORS, 

when  property  may  be  laid  in,  605. 

EXPENSES  OP  WITNESSES,  104.    See 
Witnesses,  Costs. 

EXPLOSIVE  SUBSTANCES, 
injuries  by.  See  Gunpowder. 
nuisance  by  keeping,  732. 


FACTOR, 

embezzlement  by,  254,  255. 
FALSE  AFFIRMATION, 

perjury  on,  754. 


FALSE  DECLARATIONS.     See  Perjury. 
at  parliamentary  elections,  426. 
at  municipal  elections,  id. 
before  magistrates,  id. 
in  matters  relating  to  customs,  428. 
on  registration  of  births,  deaths,  and  mar- 
riages, 427. 
in  bankruptcy,  428. 
FALSE  PERSONATION.     See  Forgery. 
of  bail,  429. 

of  soldiers  and  seamen,  429. 
of  voters,  430. 
of  owner  of  stock,  470,  493. 
FALSE  PRETENCES, 

prisoner  may  be  convicted  of  obtaining  by, 
though  facts  amount  to  larceny,  77,  431, 
4.)  I 
or  though  facts  amount  to  forgery,  451. 
difference  between  obtaining  goods  by,  and 

larceny,  577. 
difference  between  larceny,  embezzlement, 

and  obtaining  by,  601. 
no  offence  to  obtain  dog  by,  398,  450. 
form  of  indictment,  id. 
intent  to  defraud   particular  person  need 

not  be  proved,  432. 
causing  money  to  be  delivered  by,  id. 
inducing  persons  by,  to  exectrie  deeds,  &c., 

432,449. 
inducing  persons  by,  to  accept  bills  of  ex- 
change, &c.,  id. 
preferring   indictments   for  obtaining  by, 

what  constitutes  obtaining  by,  id. 
what  does  not  constitute  obtaining  by,  441. 
obtaining  credit  by,  430,  434,  438. 
by  assuming  a  false  character,  434. 
by  giving  a  check  without  effects,  id. 
by  giving  a  flash- note,  435. 
difference  Vtetween,  and  simple  commenda- 
tion, 443.  . 
proof  of,  being  made,  445. 
proof  that  the  property  was  obtained  by,  id. 
proof  of  the  falsity,  446. 
evidence  confined;  to  the  issue,  447. 
proof  of  intent  to  cheat  or  defraud,  448. 
proof  of  the  obtaining  some  chattel,  monev, 

or  valuable  security,  449. 
railway  pass-ticket,  450. 
proof  of  ownership,  id. 
obtaining  bounty  money  by,  453. 
venue  in  indictment  for  obtaining  by,  id. 
FALSE  SIGNALS, 
exhibiting,  860. 

FALSE  TOKENS, 

offence  of  using,  357. 
FARM  BUILDINGS, 

setting  fire  to,  260,  261. 
FELO  DESE,  7 '.8. 
FELONY, 

no  acquittal  for  misdemeanor  though  facts' 
amount  to,  76. 

apprehensiou  of  persons  suspected  of,  240 
242.  '        ' 

assault  with  intent  to  commit,  275, 
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PE  LO  NY— continued. 

entering  dwelling-house  with  intent  to  com- 
mit, 322. 

compounding,  377. 

misprision  of,  378. 

larceny  of  goods  of  person  convicted  of, 
property  how  described,  902. 

in  cases  of  indictment  for,  by  poisoning, 
parties  may  be  convicted  of  misdemean- 
or, 782. 

pertB  nature, 

larceny  of  animals,  454. 
what  are  such,  id. 
larceny  may  be  committed  of  them  when 

dead,  455.       , 
or  when  tamed,  id. 
not  if  kept  for  pleasure  only,  id. 
FERRETS, 

not  subject  of  larceny,  id. 
PINDINa, 

larceny  of  goods  obtained  by,  593. 
PINES  AND  SURETIES, 

may  be  taken  in  addition  to  punishment, 
208. 
FIREARMS, 

discharging  at  any  person,  274. 

definition  of,  id. 

pointing,  an  assault,  277. 

discharging  into  house,  an  entry,  329. 
FIREWORKS.     See  Gunpowder. 
FISH, 

taking  or  destroying,  457. 

larceny  may  be  committed  of,  if  in  a  tank 
or  stew,  id. 

poisoning,  782. 
PISH  PONDS, 

injuries  to,  885. 
FIXTURES, 

larceny  of,  459. 

whether  necessary  to  lay  property  in  any 
person  in  indictment  for  larceny  of,  602. 
FORCIBLE  ENTRY, 

offence  of,  4til. 
FOREIGN  BILLS, 

engraving  or  having  materials  for  forging 
foreign  bills,  478. 
FOREIGN  COIN, 

counterfeiting  and  importing.     See  Coin. 
FOREIGN  COUNTRY, 

manslaughter  committed  in,  G38. 

murdM'  in,  650. 

proof  of  marriages  solemnized  in,  297,  303. 
FOREIGN  DOCUMENTS, 

forging,  482. 
FOREIGN  GOVERNMENT, 

libel  on,  indictable,  615. 
FOREIGN  LANGUAGE, 

libel  in,  619. 
FOREIGN  LAW, 

examination  of  skilled  witnesses  as  to, 
136. 

proof  of,  161,304. 

of  marriage,  297,  303. 
FOREIGN  MARRIAGE, 

how  proved,  297,  303. 


FOREIGNER, 

trial  of,  1 94. 

conspiracy  to  murder,  391. 

libel  on,  indictable,  615. 

when  he  may  be  tried  for  piracy,  778. 
FORFEITURE, 

liability  to,  as  a  ground  of  privilege,  138. 
FORGED  INSTRUMENTS, 

demanding  property  on,  481. 
FORCIBLE  DETAINER, 

offence  of,  461. 
FORGERY, 

evidence  of  uttering  in,  89. 

prisoner  not  to  be  acquitted  of  obtain- 
ing by  false  pretence,  because  offence 
amounts  to,  451. 

at  common  law,  467. 

no  difference  between  public  and  private 
documents,  468. 

of  trade-marks,  468. 

of  her  majesty's  seals,  469. 

of  transfers  of  stock  or  other  public  funds, 
469,  492. 

of  transfers  of  stock  in  public  company, 
469,  492. 

of  powers  of  attorney  relating  to  stock  or 
funds,  469,  470. 

of  East  India  securities,  471. 

of  exchequer  bills,  bonds,  &e.,  471,  472. 

of  bank  notes  and  bills,  472,  492. 

ofdeeds,  476,  495. 

of  bonds,  476. 

of  wills,  476,  495. 

of  bills  of  exchange  and  promissory  notes, 
4'(6,  496. 

of  bill  unstaniped,  499. 

of  warrant,  order,  &c.,  for  payment  of 
money,  477.  499. 

ofreceipt,  477,  503. 

of  warrant,  order,  &c.,  for  delivery  of 
goods,  477,  505. 

of  debentures,  478. 

of  process  or  proceedings  of  courts,  id. 

of  documents  made  evidence,  id. 

of  court  rolls,  479. 

of  register  ofdeeds,  id. 

orders  of  justices,  recognizances,  affida- 
vits, &c.,  id. 

of  documents  issued  by  officers  of  courts, 
id. 

of  documents  issued  by  officers  of  banks  of 
England  and  Ireland,  id. 

of  marriage  license  or  certificate,  id. 

of  turnpike  ticket. 

destroying,  altering,  or  forging  registers, 
481.  „       ., 

giving  false  certificates  of  births,  &c.,  id. 

transmitting  false  copies  of  register  to  re- 
gistrar, 481. 

of  foreign  bill  of  exchange,  and  other  for- 
eign documents,  482. 

venue  in,  483. 

description  of  instruments  in  indictments 
for,  id. 

proof  of  intent  in,  484. 
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FORGERY— continued. 

meaning  of  term  "  possession"  in  offences 
connected  with,  484. 

punishment  of,  under  statutes  not  repealed, 
484. 

principals  and  accessories  in,  proceedings 
against,  485. 

of  seal,  stamp,  or  signature  of  public  docu- 
ments, 485. 

of  seal,  stamp,  or  signature  of  documents 
made  evidence,  486. 

of  government  securities,  id, 

of  stamps,  487. 

of  non-parochial  registers,  id. 

of  documents  relating  to  army  and  navy,  id. 

of  documents  relating  to  customs,  id. 

of  contracts  relating  to  land  tax,  id. 

of  name  of  accountant-general  in  Chancery, 
id. 

of  declarations  of  return  of  insurance,  488. 

in  matters  relating  to  the  post-ofBce,  id. 

in  matters  relating  to  stage  and  hackney 
carriages,  id. 

what  amounts  to,  id. 

alteration  of  document,  id. 

by  indorsement,  id. 

credit  need  not  be  gained  by,  489. 

by  using  a  person's  own  name,  id. 

by  using  a  fictitious  name,  id. 

by  using  an  assumed  name,  490. 

offence  of,  complete,  though  document  im- 
perfect, 492. 

of  county  court  process,  506. 

proof  of  uttering,  disposing  of,  or  putting 
off,  id. 

proof  of  intent  to  defraud,  509. 

proof  of  falsity  of  instrument,  511. 

form  of  indictment,  51H. 

who  are  principals,  515. 

proof  of  guilty  knowledge,  516. 

venue,  id. 

who  are  accessories,  525. 
FORMAL  DEFECTS, 

in  indictment,  objection  how  taken,  192. 
FORMER  CONViOTION.     See   Previous 

Conviction. 
FRAUD, 

consent  obtained  by,  279, 

possession  obtained  by,  571,  899. 
FREEHOLD, 

larceny  cannot  be  committed  of  that  which 
belongs  to  the,  459. 

unless  it  be  severed  by  a  separate  act,  id. 
FRIENDLY  SOCIETIES, 

larceny  of  property  of,  567,  598. 
FRUIT  TREES, 

injuries  to,  887. 
FUNDS, 

making  false  entries  in  books  of  public, 
470. 

forgeries  relating  to  public,  469,  470. 

personating  owner  of  stock  in,  id, 
FURIOUS  DRIVING, 

injuries  caused  by,  517, 

death  caused  by,  644,  671. 
FURZE,  setting  fire  to,  261. 


GAME, 

apprehension  of  offenders  against  laws  re- 
lating to,  242,  519,  524. 

when  subject  of  larceny,  454, 

destroying  on  public  road,  520, 

taking  or  killing,  how  proved,  521, 

entry  for  purpose  of  taking,  how  proved, 
521, 

proof  of  being  armed  in  pursuit  of,  523. 

joinder  of  offences,  524 

offences  relating  to,  518. 

taking  or  killing  by  night,  id.  _ 

limitation  of  time  for  prosecutions  relating 
to,  519,  522. 

previous  convictions,  Jiow  proved,  520. 

three  persons  entering  land  by  night  armed 
in  pursuit  of,  id. 

definition  of  night,  id. 

definition  of,  id, 
GAMES, 

death  caused  in,  674,  691. 
GAMING, 

unlawful  and  fraudulent,  527. 

winning  money  by  fraudulent,  356. 
GAMING-HOUSE  KEEPING,  527,  734. 
GARDENS, 

malicious  injuries- to  plants  in,  880,  887. 
GAHOTING,  274. 
GAZETTE, 

proof  of  notice  in,  289, 
GESTATION, 

presumption  of  period  of,  18, 
GIRL, 

carnally  knowing,  under  ten  years  of  age, 
805,  806. 

carnally  knowing  between  ten  and  twelve 
years  of  age,  805, 

abduction  of,  245.    See  Abduction. 

procuring  defilement  of,  under  twenty-one 
years  of  age,  id. 

proof  of  age,  810. 
GIVING  IN  CHARGE  OF   PRISONER, 
200. 

where  there  is  a  previous  conviction,  id. 
GLEANERS, 

larceny  by,  592. 
GOODS, 

forgery  of  warrant,  order,  &c.,  for  delivery 
of,  477,  505. 
GORSE, 

setting  fire  to,  261,  2G2.  ^ 

GOVERNMENT,  * 

embezzlement  by  persons  in  service  of  the, 
404. 

larceny  by  servants  of,  563. 

libel  on,  indictable,  615. 
GOVERNMENT  SECURITIES, 

forgery  of,  486.     See  Exchequer  Bills. 
GRAND  JURY, 

what  indictments  may  be  preferred  before, 
176. 

proceedings  before,  id. 

foreman  to  swear  witnesses,  id. 

what  evidence  necessary,  177. 

bill  not  to  be  ignored  by,  on  the  ground  of 
insanity,  17b, 
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GRAND  3VRY— continued. 

how  accomplice  in  custody  taken  before, 

whether  a  person  who  has  served  on,  is  a 
competent  witness,  120. 
GRIEVOUS  BODILY  HARM, 

statutes  relating  to,  529. 

proof  of  doing,  id. 

proof  of  intent,  530.. 

causing  with  intent  to  murder,  Y20. 
GUARDIANS  AND  OVERSEERS, 

prosecution  for  assaults  by,  277. 
GUEST,  ^' 

occupation  of  house  by,  in  bnrglary,.340, 
,S42  &     J)        ) 

GUILTY, 

plea  of,  when  to  be  entered,  .37. 
GUILTY  KNOWLEDGE.     See  Intent. 

proof  of,  in  conspiracy,  88. 

proof  of,  in  forging  and  uttering,  89,  516. 

proof  of,  in  receiving,  91,  823. 

proof  of,  in  other  cases,  92. 
GUNPOWDER, 

injuries  by,  532. 

blowing  up  dwelling-house  and  other  build- 
ings, id. 

placing,  near  buildings,  id. 

placing,  near  ships,  id. 

injuries  to  person  by,  533. 

sending  or  throwing,  532. 

making  or  having  possession  of,  534. 

nuisance  by  keeping,  732. 

HABEAS   CORPUS  AD    TESTIFICAN- 
DUM, 
writ  of,  102. 

how  to  be  applied  for,  id. 
how  to  be  executed,  103. 
to  bring  up  a  lunatic,  id. 
HACKNEY  CARRIAGES, 
forgeries  relating  to,  488. 
HANDWRITING, 

comparison  of,  how  far  allowable,  5,  165. 
proof  of,  4,  165. 
skilled  evidence  as  to,  166. 
HARBORS.     See  Docks. 
HARES, 

taking  or  destroying.     See  Game. 
HAY, 

setting  fire  to,  261.     See  Arson. 
HEALTH, 

proof  of  answers  to  inquiries  as  to,  29, 
nuisance  by  injuries  to,  732. 
HEARSAY, 

better  called  second-hand  evidence,  23. 
term  often  improperly  applied,  id. 
explaining  nature  of  transaction,  24. 
complaint  in  cases  of  rape,  id. 
in  other  cases  of  violence,  25, 
not  generally  admissible,  23. 
exceptions  to  rule  of  inadmissibility,  26. 
evidence  already  given  in  judicial  pro- 
ceedings, 26.     See  Depositions. 
as  to  ancient  possession,  26,  27, 
ou  questions  of  pedigree,  id. 


REAUSAY— continued. 

as   to  reputation  of  public  or  general 

right,  26,  27.  . 
statement  of  deceased   persons  against 

interest,  26,  28. 
of  statements  of  deceased  persons  made 

in  the  course  of  business,  id. 
statements  relating  to  the  health  or  suf- 
ferings  of   the   persons   who   makes 
them,  id. 
answers  to  medical  inquiries,  29.     ' 
limits  of  this  exception,  30. 
dying  declarations,  26,  30. 
grounds  of  admissibility  of  dying  decla- 
rations, 30. 
confined  to  cases  of  homicide,  30,  31. 
declarant  must  have   been   competent. 
30.  ^         ' 

but  may  have  been  partieeps  criminis, 

id. 
only  admissible  when   made  under  im- 
pressiob  of  impending  dissolution,  31. 
when  that  impression  exists,  32. 
interval  of  time  between  declaration  and 

death,  34. 
admissibility  of  dying  declarations  ques- 
tion forjudge,  id. 
where  declarations  reduced  into  writin?. 
34.  ^' 

degree  of  credit  to  be  given   to  dying 

declarations,  id. 
evidence  in  answer  to  proof  of,  id. 
HEIRESS, 

abduction  of.     See  Abduction. 
HELPLESS  PERSONS, 

ill  treating,  558. 
HIGH  SEAS, 

trial  of  offence  of  piracy  on,  778,  779. 
trial  of  offences  committed  on,  231. 
HIGHWAYS, 

destroying  game  on,  520. 

delivery  of  particulars  as  to  obstructions 

to,  178,  653. 
what  are,  535. 

navigable  rivers,  id. 

ways  used  by  a  portion  of  the  public, 
636. 
what  is  evidence  of  dedication  of,  id, 
how  dedicated  under  5  &  6  Wm.  4,  c.  50, 

537. 
which  are  not  thoroughfares,  id. 
stopped  by  justices,  538,  540., 
set  out  by  inclosure  commissioners,  538, 

546. 
turning  or  diverting,  539,  540. 
evidence  of  reputation  as  to,  539, 
proof  of  former  convictions  evidence  in  in- 
dictments relating  to,  567. 
proof  of,  as  set  forth,  539. 
proof  of  termini,  540. 
proof  of  nuisance,  id. 

what  are  nuisances  to,  id, 
placing  carriages  in,  541. 
whole  must  be  kept  clear,  id. 
laying  down  gas  and  water  pipes,  id. 
obstructing  navigation,  5.2. 
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B.mRW  AYS— continued. 

insignificant  obstructions,  542. 

obstruetiona  by  which  public  benefited, 
id. 

when  authorized  by  acts  of  Parliament, 
548. 

obstructions  by  railways,  id. 

whether  justifiable  by  necessity,  id.^ 

repair  of  houses,  544. 

judgment  and  sentence,  id. 
abatement  of  nuisance,  id. 
indictment  for  not  repairing,  id. 
parishes,  prima /«CTC  liable,  id. 

what  roads  are  so  repairable,  545. 

no  adoption  necessary,  546. 

roads  set  out   by  inclosure  commission- 
ers, id. 

evidence  of  reputation,  547. 
liability  to  repair  ratioae  clausurce,  id. 
under  act  of  Parliament,  54d. 
liability  of  particular  districts  to  repair  by 

custom,  548. 
extra  parochial  places,  549. 
costs  on  indictment  for  not  repairing,  553. 
new  trial  on  indictment  relating  to,  553. 
liability  of  corporations  to  repair,  550. 
liability  of  individuals  to  repair,  id. 
liability  to  repair  ratione  tenures,  id. 
individuals   only  liable  for   consideration, 

id. 
not  by  prescription,  id. 
parish  how  discharged  from  liability,  544, 

550  551. 
HOMICIDE."    See  Murder. 
justifiable,  555. 
excusable,  id. 
by  misadventure,  id. 

evidence  of  dying  declarations  in,  30,  31. 
HOPBINDS, 

injuries  to,  885. 
HOUSE, 

stealing,  351. 

killing,  maiming,  or  wounding,  id. 
HOTHOUSES, 

injuries  to  plants  in,  88t. 
HOUSE.     See  Dwelling- House. 
setting  fire  to,  260. 
meaning  of  term,  in  arson,  265. 
when  it  may  be  broken  to  execute  process, 

704. 
HOUSEBREAKING.   See  Dwelling-House. 

possession  of  implements  of,  350. 
HUSBAND, 

larceny  of  goods  of,  by  wife,  599. 
cannot  commit  rape  on  wife,  806. 

but  may  be  accessory  to,  id. 
killing  adulterer,  639. 
coercion  by,  911. 
HUSBAND  AND  WIFE, 

incompetent  witnesses  against  each  other, 

116. 
rule  only  applies  when  one  or  other  is  on 

trial,  id 
only  extends  to  persons  lawfully  married, 

117. 


HUSBAND  AND  'Nl¥'&— continued. 

does  not  apply  to  cases  of  personal  violence 
to  each  other,  118. 

how  far  it  applies  to  bigamy,  117,  119. 

privilege  of,  as  witnesses  in  questions  af- 
fecting guilt  of  each  other,  140. 

when  liable  as  joint  receivers,  822. 

IDEM  SONANS, 

rule  of,  83. 
IDENTITY  OP  PERSONS, 

proof  of,  in  bigamy,  306. 
IDIOTS.     See  Insane  Persons. 
how  far  competent  as  witnesses,  109. 
marriage  by,  301. 
ILLNESS, 

nature  of,  to  admit  deposition,  66. 
ILL-TREATING, 
servants,  556. 
apprentices,  id. 
children,  557. 
lunatics,  558. 
IMMORALITY, 

presumption  against,  17. 
INCLOSURE  COMMISSIONERS, 

setting  out  highways  by.     See  Uigliways. 
INCOMPETENCY, 

difference  between   and   privilege   of  wit- 
nesses, 187. 
INCUMBRANCES, 

fraudulent  concealment  of,  380. 
INDECENT  ASSAULT,  276. 
INDECENT  EXHIBITIONS,  733. 
INDECENT  EXPOSURE,  733. 
INDECENT  LIBEL,  611,  612. 
INDIA, 

proof  of  marriages  in,  297. 
depositions  taken  in,  74. 
INDICTMENT, 

Lord  Hale's  description  of,  75. 
old  rules  of  construction  applicable  to,  id. 
form  of,  under  14  &  15  Vict.  e.  100,  76. 
for  felony  or  misdemeanor,  prisoner  may 

be  convicted  of  attempt,  id. 
for  robbery,  prisoner  may  be  convicted  of 

assault  with  intent  to  rob,  id. 
for  misdemeanor,   not  to  be  acquitted  if 

facts  amount  to  felony,  id. 
for  embezzlement,  prisoner  may  be  con- 
victed of  larceny,  77. 
for  larceny,  prisoner  may  be  convicted  of 

embezzlement,  id. 
for  jointly  receiving,  prisoners  may  be  con- 
victed separately,  id. 
for  false  pretences,  prisoner  may  be  con- 
victed  though  otfence  amounts   to  lar- 
ceny, id. 
for  murder,  prisoner  may  be  convicted  of 

manslaughter,  78. 
for  burglary,  prisoner  may  be  convicted  of 

larceny,  id. 
for   compound   larceny,   prisoner  may  be 

convicted  of  simple  larceny,  id. 
divisible  averments,  79. 
of  the  offence,  id. 
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INDICTMENT— continued. 
of  value,  79. 
of  intent,  id. 
avermetitg  which  need  not  be  proved 
of  time,  id. 
of  place,  id. 
of  value,  id. 

need  not  now  be  made,  id. 
effect  of  amendment  in  enlarging,  id. 
nature  of  issue  raised  by,  id. 
substance   of   issue    raised 

proved,  81. 
descriptive  averments,  id. 
of  property,  how  proved,  id. 
of  person,  how  proved,  82. 
mistake  in  name,  id. 
person  unknown,  83. 
names  of  dignity,  id. 
rule  of  idem  sonans,  84. 
what  evidence  of  name  sufficient,  id. 
names  of  children,  fi53. 
of  time,  id. 
of  place,  id. 
of  value,  85. 

mode  of  committing  offence,  id. 
evidence  must  be  confined  to  issue  raised 

by,  86.     See  Evidence. 
calling  witnesses  on  back  of,  128. 
prosecutor  not  bound  to  do  so,  id. 
nor  to  give  their  addresses,  id. 
judge  may  order  them  to  be  called,  128, 
129.  ' 

right  to  cross-examine  in  such  cases,  129. 
how  preferred  and  found,  176. 
when  not  to  be  preferred  unless  previously 

authorized,  178. 
prisoner  not  entitled  to  copy  of,  in  felony, 

id. 
but  he  is  so  in  misdemeanor,  id. 
joinder  of  offences  in  one,  189. 
quashing,  191. 
form  of,  in  malicious  injuries  to  property, 

264. 
form  of,  in  conspiracy,  391. 
form  of,  in  embezzlement,  404. 
form  of,  for  obtaining  by  false  pretences, 

431,  451. 
form  of,  in  indictments  for  forgery,  483. 
form  of,  in  indictments  for  engraving,  <fec., 

id. 
form  of,  for  offences  relating  to  mines,  648. 
form  of,  in  manslaughter,  638. 

means  of  death  need  not  be  stated,  650. 
form  of,  for  murder,  id. 

means  of  death  need  not  be  stated,  650, 

663. 
how  child  to  be  described,  653. 
form  of,  for  attempt  to  commit   murder, 

720. 
form  of,  in  perjury,  749,  7fiO,  771. 
form  of,  for  offences  relating  lo  post-office, 

786. 
form  of,  for  receiving,  814. 
form  of,  for  sacrilege,  laid  in,  854. 
form  of,  for  stealing  written  instruments, 
892. 


INDORSEMENT, 
forgery  of.  488. 

obtaining  by  false  pretences,  432,  449. 
INDORSING, 

bills  of  exchange,  &c.,  without  authoritv, 
477.  ■' 

INDUCEMENT, 

need  not  be  negatived  in  order  to  render 

confession  admissible,  53. 
nature  and  effect  of,  to  exclude  confessions. 
See  Confessions. 
INFAMOUS  CRIME, 
threats  to  accuse  of,  876. 
definition  of,  id. 
INFANCY, 
plea  of,  897. 

general  evidence  under,  id. 
INFANTS.     See  Children. 
recognizance  by,  99. 
competency  of,  as  witnesses,  106. 
degree  of  credit  to  be  given  to,  108. 
under  fourteen  years  of  age  cannot  commit 

rape,  806. 
nor  assault  with  intent  to  commit  rape.  id. 
INFIDELS, 

incompetency  of,  as  witnesses,  110. 
INFORMATION, 

compounding,  377. 
INFORMERS, 

disclosures  by  privileged,  145. 
INNOCENCE, 

presumption  of,  17. 
INQUISITIONS, 

proof  of,  156. 
INSANE  PRISONER, 

how  dealt  with,  183. 
INSANE  WITNESS, 

deposition  of,  admissible,  66. 
INSANITY, 
plea  of,  900. 

what  question  for  jury,  905. 
what  questions  can  be  put  to  medical  wi^ 

ness,  id. 
caused  by  intoxication,  910. 
INSCRIPTIONS, 

secondary  evidence  of,  12. 
INSOLVENCY.     See  Bankruptcy. 
INSURANCE  OFFICE, 

intent  to  defraud,  how  proved,  272. 
INTENT  TO  DEFRAUD, 

presumption  of,  22. 
INTENT, 

averment  as  to,  divisible,  79. 

proof  of,  in  abduction,  246. 

to  defraud  a  particular  person  need  not  be 

stated,  264. 
in  arson,  how  proved,  271. 
to  commit  felony,  assault  with,  275. 
to  defraud,  proof  of,  agaiust  bankrupt,  290. 
to  commit  felony,  proof  of,  in  burglar}', 345, 
proof  of,  to  injure  cattle,  352. 
to  defraud  in  obtaining  by  false  pretences, 

how  proved,  432,  448. 
proof  of,in  forgery,  and  offences  connected 

therewith,  484. 
proof  of)  iu  forgery  or  uttering,  509. 
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to  do  grievous  bodil)'  harm,  proof  of,  530. 

proof  of,  in  libel,  624. 

proof  of  common,  in  murder,  656. 

to  commit  murder,  doing  acts  with,  720. 
how  proved,  id. 

proof  of,  in  indictments  for  administering 
poison,  782. 

proof  of,  in  offences  relating  to  railways, 
803. 
INTENTION, 

evidence  to  explain,  88.     See  Evidence. 
INTOXICATION, 

as  an  excuse  for  crime,  910. 

insanity  produced  by,  640,  910. 
IRELAND, 

proof  of  marriages  in,  298. 
ISSUE, 

nature  of,  in  criminal  eases,  75. 

substance  must  be  proved  as  laid,  81. 

evidence  confined  to,  generally,  86. 

evidence  confined  to,  in  false  pretences,  449. 

JEWS, 

proof  of  marriages  by,  295. 
JOINDER  OP  OFFENCES, 

in  one  indictment,  189. 
JOINT  STOCK  BANK, 

larceny  by  shareholder  of,  565. 

property  of,  how  described,  598. 
JOINT  TENANTS, 

larceny  by,  598. 
JUDGE, 

duty  of,  in  determining  questions  as  to  ad- 
missibility of  evidence,  12. 

warrant  from,  to  bring  up  witness  in  cus- 
tody, 103. 

a  competent  witness,  120. 

may  order  witnesses  to  be  called,  128,  129. 
or  ask  questions,  1 29. 
right  to  cross-examine  in  such  cases,  id. 

duty  of,  on  trial  for  libel,  631. 

power  of,  to  commit  witness  for  perjury, 
770. 

of  court  of  law  or  equity,  signature  of,  to 
be  judicially  noticed,  151. 
JUDGMENT, 

arrest  of,  204. 

on  record  in  the  Queen's  Bench,  205. 

how  entered  where   several   offences   are 
charged,  id. 

may  be  amended  by  writ  of  error,  206. 

of  death,  207. 

affidavits  in  aggravation  or  mitigation  of 
punishment,  id. 

of  foreign  or  colonial  court,  how  proved, 
151. 

of  death,  passing,  207. 

of  death,  recording,  208. 
JURISDICTION.     See  Venue. 

proof  of,  in  perjury,  749. 

of  criminal  courts,  179. 

objection  to,  how  taken,  180. 


JUROR, 

a  competent  witness,  120. 

who  may  serve  as,  in  indictment  for  non- 
repair of  bridges,  319. 

cannot  be  indicted  for  perjury  for  giving  a 
false  verdict,  752. 
JURY  DB  MEDIETATE  LINGUA,  194. 
JURY, 

how  got  together,  195. 

challenge  of,  id. 

whether  tales  can  be  prayed  on  defect  of, 
196. 

court  may  order  sheriff  to  return,  id. 

who  liable  to  serve  on,  198. 

unfit  persons  may  be  ordered  to  withdraw 
from,  200. 

discharge  of,  209. 

in  what  cases,  id. 

duty  of,  on  trial  for  libel,  631. 
JUSTICE, 

libel  on  administration  of,  613. 
JUSTICES.     See  Magistrates. 

forgery  of  order  of,  480. 
JUVENILE  OFFENDERS, 

punishment  of,  898. 

KIDNAPPING,  363.- 
KILLING  CATTLE,  351. 

LAND  TAX, 

proof  of  books  of  commissioners  of,  161. 

forgeries  relating  to,  487. 
LARCENY, 

prisoner  may  be  convicted  for  embezzle- 
ment on  indictment  for,  77,  403,  564. 

prisoner  may  be  convicted  of,  on  indict- 
ment for  embezzlement,  id. 

conviction  for,  on  indictment  for  burglary, 
V8,  347. 

prisoner  may  be  convicted  of  simple,  on 
indictment  for  compound,  78. 

prisoner  may  be  convicted  for  false  pre- 
tences, though  facts  amount  to,  77,  431, 
451. 

cannot  be  committed  of  dead  bodies,  392. 

venue  in,  564,  608. 

interpretation  of  terms  in  act  relating  to, 
561. 

distinction  between  grand  and  petit,  abol- 
ish 'd,  id. 

by  bailees,  562,  580. 

by  servant,  563. 

by  person  in  the  queen's  service,  or  in  the 
police,  563. 

punishment  for  simple,  562. 

three  offences  of,  within  six  months,  may 
be  charged  in  one  indictment,  562. 

after  previous  conviction,  562,  563. 

of  property  of  partners,  564. 

by  shareholders,  id. 

of  property  of  counties,  565. 

of  goods  for  the  use  of  the  poor,  id. 

of  trustees  of  turnpikes,  566. 

of  commissioners  of  sewers,  id. 

of  property  of  friendly  societies,  id.,  598. 

definition  of,  by  Bracton,  567. 
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derived  from  the  civil  law,  567. 

other  definitions,  id. 

importance  of  the  distinction  between  jjrop- 

erty  and  possession,  id. 
meaning  of  terms  luci-i  catisa  and  animo 

furandi,  id. 
wha,t  amounts  to,  generally,  568. 

giving  master's  corn  to  master's  horses, 
568,  590. 
proof  of  taking,  569. 

what  manual  taking  is  required,  id. 

least  removal  sufficient,  id. 

possession  obtained  by  mistake,  571. 

distinction   between  things  taken  and 
things  delivered  by  mistake,  id. 

possession  obtained  by  fraud,  id. 

property  parted  with,  575. 

possession  obtained  by  false  process  of 
law,  580. 

by  servants,  585. 

difference  between,  and  larceny  by 
bailees,  586. 

proof  of  intent  to  deprive  owner  of  his 
property,  590. 

goods  taken  under  a  claim  of  right,  592. 
of  goods  found,  5931 
by  the  owner,  597. 
by  part  owners,  598. 
by  wife,  599. 

distinction     between    embezzlement,    ob- 
taining by  false  pretences,  and  larceny, 

577,  586,  601. 
proof  of  value,  id. 
question  whether  goods  stolen  must  be  of 

some,  value,  id. 
of  check,  id. 
proof  of  ownership,  id. 

when  necessary,  602. 

where  the  goods  have  already  been  tor- 
tiously  taken,  id. 

goods  in  eustodia  legis,  id. 

goods  of  an  adjudged  felon,  id. 

goods  in  possession  of  children,  60S. 

goods  in  possession  of  bailees,  id. 

goods  in  possession  of  carriers,  604. 

goods  of  deceased  person,  605. 

goods  of  lodgers,  606. 

goods  of  married  women,  id. 

goods  of  persons  unknown,  id. 

goods  in  possession  of  servants,  i<l. 

goods  of  corporations,  607. 

goods  in  a  church,  608. 
by  tenants  and  lodgers,  874. 
of  goods  in  process  of  manufacture,  646. 
from  mine,  648. 

distinction  between,  and  receiving,  818. 
from  the  person,  835. 
of  written  instruments,  892.    See  Written 

Instruments. 

LEADING  QUESTIONS, 
not  to  be  asked,  130. 
unless  witness  adverse,  13U 

LETTER  OP  CREDIT, 
forgery  of,  501. 


LETTERS.     See  Threatening  Letters. 
venue  in  offences  committed  by  sending, 

stealing  or  detaining.    See  Post-office. 
LEX  LOCI, 

governs  validity  of  marriage,  297,  303. 
LIBEL, 
blasphemous,  611,  612. 
indecent,  613. 
on  the  government,  id. 
on  the  administration  of  justice,  id. 
upon  individaals,  614. 

indictable  if  action  will  lie  without  spe- 
cial damage,  615. 

no  indictment  for  words  spoken,  id. 

on  foreigners,  615. 

on  foreign  powers,  id. 
npon  public  bodies,  616. 
punishment  of,  id. 
proof  of  introductory  averments,  id. 
proof  of  publication,  618. 

printing  prima  facie  proof,  id. 

by  delivery  at  the  post-office,  id. 

repetition,  619. 

to  the  party  libelled  himself,  id. 

in  foreign  language,  id. 

in  newspapers,  id. 

proof  of  copies  of  newspapers,  id. 

by  admission  of  defendant,  622. 

by  servants  or  agents,  id. 

liability  of  publisher,  623. 
proof  of  iunuendos,  624. 
proof  of  malice  and  intent,  id. 
venue,  626. 

defendant    indictable  in  every  county 
where  published,  id. 

unsealed  letter  sent  by  post,  id. 

post-mark    evidence    of   letter    having 
passed  through  office,  id. 
proof  for  the  defendant,  627. 

of  absence  of  malice,  id. 

privileged  communication,  id. 

documents  published  by  order  of  House 
of  Commons,  628. 

fair  comment,  id. 

proceedings  in  courts  of  justice,  629. 
evidence  under  plea  of  not  guilty,  id. 
plea  of  justification  giving  truth  of  libel,  id. 
justification  must  be  specially  pleaded,  id. 
duty  of  judge  and  jury  respecting,  as  de- 
fined by  statute,  631. 
LICENSE, 

to  marry,  forgery  of,  480. 
LIEN,, 

persons  having,  may  dispose  of  goods,  256. 
what  to  be  deemed,  id. 
LIFE,  duration  of,  presumption  as  to,  18^ 
LIMITATION, 

of   time   for  prosecuting  offences  under 

Game  Acts,  619,  522. 
of  time  for  prosecutions  for  smuggling,  869. 
LOADED  ARMS, 
what  constitutes,  274. 
assault  by  pointing,  277. 
attempting   to   discharge,  with  intent   to 

murder,  720. 
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LOCKS, 

injuries  to,  855. 
LODGERS, 

occupation  by,  835. 

larceny  of  goods  of,  property  how  described, 
606. 

injuries  to  property  by,  874. 

larceny  by,  id. 
LOST  DOCUMENTS, 

search  for,  7. 

answers  to  inquiries  respecting,  8. 

contents  of,  may  be  proved  by  secondary 
evidence,  7. 
LOST  PROPERTY, 

larceny  of,  593. 
LOTTERIES, 

keeping,  735. 
LUCRI  CAUSA, 

meaning  of  term,  567. 
LUNATIC, 

■marriage  by,  306. 

ill  treatment  of,  558. 

warrant  of  secretary  of  state  to  bring  up, 
as  witness,  103. 

how  far  competent  witness,  109. 

MACHINERY, 

attempting  to  blow  up,  635. 
riotously  destroying  or  damaging,  id. 
destroying  or  damaging,  id. 
proof  of  damaging,  636. 
what  machinery  is  within  the  statute,  id. 
MAGISTRATES, 

duty  of,  on  taking  examination  of  prisoner, 

58. 
duty  of,  on  taking  depositions,  68. 
signing  depositions  by,  70. 
false  declarations  before,  426. 
forgery  of  order  of,  480. 
MAINTENANCE, 
when  justifiable,  632. 

master  and  servant,  633. 

affinity,  id. 

poverty,  id. 

counsel  and  attorneys,  id. 

in  respect  of  interest,  632. 
MALICE, 

presumption  of,  21. 

definition  of,  21. 

in  arson,  how  proved,  270. 

against  ownerof  property  injured  need  not 

be  proved,  264. 
proof  of,  in  injuries  to  cattle,  352. 
proof  of,  in  murder.     See  Murder. 
when  presumed  in  murder,  679. 
proof  of,  in  libel,  624. 
proof  of  absence  of,  in  libel,  627.    ' 
MALICIOUS  INJURIES, 

general  provisions  as  to,  637. 
MANSLAUGHTER.     See  Murder. 
prisoner   may  be  convicted  of,  on  indict- 
ment for  murder,  78. 
punishment,  638. 
form  of  indictment,  id. 
abroad,  id. 
distinction  between,  and  murder,  id. 


MANSLAUGHTER— contouerf. 

accessory  to,  whether  there  can  be,  638. 

provocation,  639. 

husband  killing  adulterer,  id. 

whether  drunkenness  an  excuse  for,  640. 

cases  of  mutual  combat,  id. 

duelling,  641. 

resistance  to  officers  of  justice,  id. 

killing  in  the  performance  of  an  unlawful 
act,  642. 

killing  by  negligence,  644. 

form  of  indictment 'for,  650. 

means  of  death  need  not  be  stated,  650. 
MANUFACTURE, 

destroying  goods  in  process  of,  646. 

stealing  goods  in  process  of,  646. 

embezzlement  of  goods  in  process  of,  406. 
MARRIAGE.     See  Bigamy. 

license,  forgery  of,  480. 

destroying,  altering,  or  forging  register  of, 
481. 

giving  false  certificate  of,  id. 

transmitting  false  copy  of  register   of,  to 
registrar,  id. 

false  declaration  touching,  427 
MARRIED    WOMAN.     See    Wife.     Hus- 
band and  Wife. 

recognizance  by,  199. 

larceny  of  goods   from,  property  how  de- 
scribed, 606. 
MASTER, 

inducement  to  confess  by,  39,  40,  42. 

assault  by,  in  defence  of  servant,  280. 

ill-treatment  of  servant  or  apprentice  by, 
556. 

when  not  liable  for  maintenance  for  assist- 
ing servant,  633. 
MATERIALITY, 

proof  of,  in  perjury,  757. 
MEDICAL  MElSf.     See  Surgeon,  Doctor. 

examination  of,  135. 

unskilful  treatment  by,  676. 

no  difference  between  licensed   and   un- 
licensed practitioners,  id. 
MEDICAL  WITNESS, 

what  questions  can  be  put  to,  as  to  sanity, 
905. 
MEETING-HOUSE, 

setting  fire  to,  260. 

breaking  and  entering,  400,  854. 

riotouslv  demolishing,  829, 
MEMORY, 

of  witness,  refreshing  by  memoranda,  134. 
MENACES.     See  Threats. 

stealing  in  dwelling-house  with,  400. 
MERCHANT, 

embezzlement  by,  254,  255. 
MILL  DAMS, 

injuries  to,  855. 
MINE, 

of  coal,  setting  fire  to,  262,  647. 

conveying  water  into,  647. 

damaging  machinery  or  engines  belonging 
to,  647. 

larceny  from,  648. 

venue  of  offences  relating  to,  id. 
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proof  of  malice  in  offences  relating  to,  648. 

form  of  indictment  for  injuring,  id. 

proof  of  injury  to,  id. 
MINERS, 

removing  ore  from  mine,  648. 
MINORS, 

marriages  by,  302. 
MISADVENTURE, 

death  caused  by,  6V2. 
MISDEMEANOR, 

no  accessories  in,  171,  175. 

conviction   for,   though   facts   amount  to 
felony,  76. 
,     compounding,  377. 

parties  may  be  convicted  of,  in  cases  of  in- 
dictment for  felony  by  poisoning,  782. 
MISPRISION, 

of  felony,  378. 
MISTAKE, 

larceny  of  goods  delivered  by,  571. 

detaining  letters  delivered  by,  783. 
MISTRESS, 

inducement  to  confess  by,  39,  40,  42. 
MOHAIR, 

embezzlement  of,  406. 
MONUMENTS, 

secondary  evidence  of  inscriptions  on.  12". 
MORALITY, 

presumption  iu  favor  of,  17. 
MORAVIANS, 

affirmation  by,  113,  114. 
MOTIVES, 

evidence  to  explain,  88. 
MUNICIPAL  CORPORATION,  . 

false  declarations  at  elections  of,  426. 
MURDER, 

prisoner  may  be  convicted  for  manslaughter 
on  indictment  for,  78. 

judgment  of  death  for,  207. 

judgment  of  death  cannot  be  recorded  in, 
208. 

conspiracy  to  commit,  391. 

sending  letters  threatening  to,  875. 

distinction    between,   and    manslaughter, 
638,  665. 

punishment  for,  649. 

sentence  for^  id. 

body  how  to  be  disposed  of,  650. 

form  of  indictment  for,  id. 

abroad,  where  triable,  id. 

of  children,  conviction  for  concealing  birth, 
on  trial  for,  id. 

punishment  of  accessory  after  the  fact  to, 
id. 

proof  of,  having  been  committed,  651. 

whether  there  should  be  conviction  where 
body  not  found,  id. 

of  child  in  the  womb,  652. 

of  child  shortly  after  birth,  id. 

of  child  by  neglect  or  ill  treatment,  667. 

how  child  to  be  described  in  indictment, 
653.  • 

of   grown-up   persons    by   neglect   or   ill 
treatment,  667.         >  ,  ■     c-a 

when  person  accused  is  principal  in,  6o5. 


MURDER — continued. 

act  done  in  prosecution  of  a  felonious  in- 
tent constituted,  656. 
persons  acting  with  common  intent,  656. 
proof  of  means  of  killing,  658. 

must  be  a  corporal  injury,  id. 

need  not  be  direct,  id. 

compelling  another  by  threats  to  kill  him- 
self, id. 

by  savage  animals,  id. 

by  poison,  658. 

by  giving  false  evidence,  659. 

by  wound  not  at  first  mortal,  660. 

need  not  be  stated  in  the  indictment, 
650,  663. 
proof  of  malice,  663. 

presumption  of,  664. 

performance  of  an  unlawful  or  wanton 
act,  id. 

person  killed  other  than  was  intended, 
id. 

riding  a  dangerous  horse,  666. 

by  wilful  omission  of  duty,  666. 

death  caused  by  negligence,  670. 

negligent  driving,  671. 

misadventure,  672. 

correction  by  master  and  parents,  673. 

death  cSassd  by  sports  or  games,  674. 

prize-fights,  675. 

unskilful  medical  treatment,  676. 

when  malice  presumed,  679. 

provocation  in  general,  680. 

bad  language,  681. 

insulting  conduct,  id. 

assault  demesne,  id. 

dangerous  weapon  ought  to  be  avoided 
if  possible,  683. 

provocation  to  justify  must  be  recent, 
685. 

provocation    does    not   justify   express 
malice,  690. 

death  caused  in  mutual  combat,  691. 

sudden  quarrels,  692. 

duelling,  695. 
death  ensuing  on  apprehension,  696. 

when  a  peace  officer  is  protected,  697. 

who  may  execute  warrant,  id. 

warrant  how  to  be  executed,  698. 

apprehension   under  defective   process, 
id. 

notice  of  authority  must  be  given,  702. 
what  extent  violence  may  be  used  by  offi- 
cer, 703. 

felony  actually  committed,  704. 

suspicion  of  felony,  id. 

misdemeanor,  id. 

breach  of  the  peace,  id. 
when  house  may  be  broken,  id. 
resistance  of  illegal  apprehension,  707. 
impressment  of  seamen,  709. 
killing  in  defence  of  person  or  property, 

711. 
cases  otfelo  de  se,  718. 

persuading  another  to  commit  suicide, 
719. 

accessories,  id. 
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MURDE  R — continued. 
attempts  to  commit,  720. 
injuries  to  person,  id. 
blowing  up  buildings,  id. 
by  setting  fire  to  or  casting  away  ship, 

id. 
by  attempts  to  injure  person,  id. 
by  other  means,  id. 
proof  of  intent  to  commit  murder,  id. 
form  of  indictment,  720. 
MUTE, 

prisoner  standing,  how  dealt  with,  183. 
MUTINY, 

inciting  to,  559. 
MUTUAL  COMBAT, 
killing  in,  640. 

NAME, 

effect  of  mistake  in,  82. 

misspelt,  rule  of  idem  sonans,  84. 

of  children,  653. 

need  not  always  be  stated,  id. 

what  evidence  sufficient  proof  of,  84. 
NAVAL  AND  MILITARY  STORES, 

making  with  her  majesty's  mark,  722. 

definition  of  her  majesty's  mark,  722,  723. 

having  possession  of)  722,  899 

certificate  required  on  purchasing,  id. 

what  amounts  to  guilty  possession,  727. 
NAVIGABLE  RIVER, 

obstructing.     See  Highways. 

injuries  to,  855. 

naVy, 

forgeries  relating  to,  487. 
NEGLIGENCE, 

manslaughter  by,  644. 

murder  by,  665,  670. 
NEGLIGENT  DRIVING, 

death  caused  by,  671. 
NEWSPAPERS, 

proof  of  publication  of  libel  in,  619. 
NEW  TRIAL, 

in  felony,  215. 

in  misdemeanor,  id. 

on  indictment  relating  to  highways,  553.  ' 
NIGHT,      . 

apprehension  of  ofifenders  by,  241. 

proof  of  offence  being  committed  by,  344. 

what  constitutes,  under  Game  Acts,  520. 

meaning  of  term  in  Larceny  Act,  551. 
NIGHT-WALKERS, 

apprehension  of,  240. 
NOT  GUILTY, 

plea  of,  when  to  be  entered,  37. 

plea  of,  188. 
NOTICE  TO  PRODUCE.    See  Evidence. 
NUISANCE, 

particulars  in  indictments  for,  178. 

to  highways.     See  Highways. 

proof  of  public  nature  of,  729. 

by  statute,  730. . 

degree  of  annoyance  which  constitutes,  730 

in  accustomed  places,  id. 

neglecting  improvements,  id. 

cannot  be  prescribed  for,  731.. 

offensive  trades,  732. 


NUISANCE— co«ifm«ed. 

keeping  explosive  or  inflammable  substan- 
ces, 732, 
corrupting  streams  of  water,  733. 
railways  and  steam  engines,  id. 
indecent  or  disorderly  exhibitions,  id. 
disorderly  inns,  734. 
gaming-houses,  id. 
bawdy-houses,  735. 
lotteries,  id. 
play-houses,  736. 

places  of  public  entjertainment,  id.  . 
dangerous  animals,  id. 
spreading  contagious  diseases,  id. 
selling  unwholesome  provisions,  id. 
eavesdropping,  &c.,  id. 
caused  by  agents  or  servants,  737. 
owner  of  property   liable   for  permitting 

property  to  be  so  used  as  to  create,  id. 
punishment  and  abatement  of,  738. 

OATH, 
depositions  must  be  taken  on,  67. 
or  affirmation  by  witness  necessary  in  all 

cases,  110. 
king  must  take,  if  a  witness,  110. 
form  of,  111,  112. 

■  depends  on  religious  belief  of  witness,  id. 
sufficient  for  purposes  of  perjury  if  declared 

by  witness  to  be  binding,  1 1 3. 
affirmation  in  lieu  of,  113,  114. 
administering  unlawful,  739,  740. 
form  of  indictment,  740. 
person  not  liable  if  he  makes  a  disclo- 
sure, 741. 
what  amounts  to  a  disclosure,  id. 
to  join  in  unlawful  combinations,  id. 
administering  voluntary,  742. 
proof  of  authority  to  administer,  747. 
OCCUPATION, 

proof  of,  in  burglary,  333. 
OFFENDERS, 

apprehension  of.     See  Apprehension. 
OFFENSIVE  WEAPONS, 

proof  of  smugglers  being  armed  with,  868. 
OFFICER, 
of  justice.      See    Policemen,    Constables, 

Peace  Officer. 
appointment  of,  when  presumed,  747. 
of  justice,  disclosures  by,  privileged,  146. 
of  public  companies,  offences  by,  799. 
misconduct  of,  743. 
extortion  by,  744,  745. 
refusing  to  execute  office,  746. 
OFFICES, 

offences  relating  to,  743. 
OFFICIAL  COMMUNICATIONS, 

how  far  privileged,  146. 
OMNIA  RITE  ESSE  ACTA, 
presumption,  17. 

ONUS  proband:, 

on  whom,  in  bigamy,  306. 

opinion, 

examination  of,  witnesses  as  to,  135. 
whether  subject  of  perjury,  754. 
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ORDER,  I 

for    delivery   of   goods,   forgery   of,   477, 

505. 
for  payment  of  money,   forgery  of,   477, 

ORE, 

removing  by  miners,  648. 
ORIGINALS, 

all  equally  authentic,  3. 

printed  copies  are  all  equally  so,  id. 
OUTHOUSE, 

setting  fire  to,  260. 

meaning  of  term  in  arson,  266. 
OVERSEER, 

prosecution  for  assault  by,  277. 

in  whose  service,  566. 
OWNER, 

larceny  by,  597. 
OWNERSHIP, 

proof  of,  601,  899.     See  Larceny. 

■when  not  necessary  to  prove  any,  id. 
OYSTERS, 

stealing  or  dredging  for,  458. 

PA.RDON, 

confessions  after  offer  of,  44. 

promise  of,  does   not  render   accomplice 
incompetent,  121. 

what  claim  accomplice  has  to,  124. 

removes  claim  to  privilege,  139. 

plea  of,  188. 

how  proved,  id. 
PARENTS, 

death  caused  by  neglect  of,  666. 

chastisement  by,  279. 

excessive,  causing  death,  673. 
PARISH, 

liability  to  repair  highways.     See  High- 
ways. 
PARLIAMENT, 

proceedings  in,  privileged,  146. 

journals  of,  how  proved,  150,  154. 

bribery  at  election  of  members  of,  .S08. 

false  declarations  at  elections  of  members 
of,  426. 
PARTICEPS  CRIMINIS, 

admissibility  of  dying  declaration  by,  30. 
PARTICULARS, 

of  charge,  when  prisoner  entitled  to,  178. 

how  obtained,  179. 

consequences  bf  not  delivering,  id. 

must  be  delivered  in  barratry,  292. 

in  conspiracy,  391. 

in  embezzlement,  420. 

how  enforced,  id. 

delivery  of,  as  to  obstructions  to  highways, 
553. 
PARTNER,  ,      .    ,,      ,        ,-, 

occupation  of  house  by,  in  burglary,  344. 

larceny  by  one  of  several,  564. 
PART  OWNER, 

larceny  by,  598. 
PAUPER, 

conspiracy  to  marry,  38,-5. 

prevention  of  breach  of,  240,  242. 


PEACE-OFFICER.    See  ConstabU,  Police- 
man. 
apprehension  of  offenders,  242. 
difference  between,  and  private  persons,  id. 
assault  on,  275. 
killing,  641. 
killing  by,  642. 
PEDIGREE, 

evidence  to  prove,  26,  27. 
falsifying,  380. 
PENAL  SERVITUDE, 

substituted  for  transportation,  923,  926. 
PENALTIES, 

liability  to,  as  a  ground  of  privilege,  138. 
PERJURY.     See  False  Declarations. 
evidence  given,  how  proved  in,  3. 
form  of  oath  immaterial  in,  113. 
affirmation  has  same  effect  as  oath  for  pur- 
poses of,  113,  114. 
nature  of  offence  of,  747. 
proof  of  authority  to  administer  an  oath, 

id. 
not  necessary  to  prove  appointment  of  offi- 
cer who  administers  oaths,  id. 
jurisdiction  must  be  well  founded,  id. 
form  of  indictment,  750,  760,  771. 
proof  of  occasion   of   administering   the 

oath,  751. 
cannot  be  assigned  against  jurors  for  a 

false  verdict,  752. 
form  of  jurat,  753. 
may  be  assigned  on  affirmation  in  lieu  of 

oath,  754. 
substance  of  the  oath,  how  proved,  id. 
swearing  to  belief  or  opinion,  id. 
whole  statement  must  be  taken  together, 

757. 
answers   to   questions   material,   but   not 

legal,  755. 
how  far  depositions  conclusive  in,  757. 
proof  of  materiality,  id. 
assigned  on  answers  to  questions  affecting 

witness's  credit,  758. 
degree  of  materiality  not  to  be  measured, 

759. 
materiality,  how  averred,  760. 
proof  of  introductory  averments,  761. 
proof  of  the  falsity  of  the  matter  sworn, 

764. 
number  of  witnesses  requisite,  765. 
what  corroboration  sufficient,  766. 
provisions  of  the  5  Eliz.,  c.  9,  relating  to, 

769. 
power  of  judge  to  commit  witness  for,  770. 
indictment  not  to  be  preferred  for,  without 

previous  authority  or  inquiry,  772. 
punishment  of,  772. 
postponing  trials  for,  773. 
subordination  of,  id. 
form  of  indictment  for,  749,  771. 
trial  on  which,  committed,  how  proved, 

power  of  court  to  direct  persons  guilty  of, 
to  be  prosecuted,  770. 
PERSON, 

description  of,  in  indictment,  82. 
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PETIT  TREASON, 

abolished,  650. 
PHYSICIANS.   See  Surgeon,  Medical  Men. 

confessions  to,  not  privileged,  140. 
PIGEONS, 

when  subject  of  larceny,  454. 
PIRACY,  ■ 

offence  of,  at  common  law,  775. 

statutes  relating  to,  id. 

dealing  in  slaves,  777. 

what  amounts  to,  778. 

foreigner  may  be  punished  for,  id. 

accessories  to,  779. 

venue  in,  id. 

punishment  of,  id. 
PLACARDS, 

secondary  evidence  of,  12. 
PLACE, 

averment  as  to  divisibility,  80. 

averment  as  to,  when  material,  how  proved, 
84. 

averments  descriptive  of,  in  burglary,  how 
proved,  344. 
PLANTS, 

malicious  injuries  to.     See  Vegetable  Pro- 
ductions. 
PLAY-HOUSES, 

keeping,  736. 
PLEA, 

different  kinds  of,  186. 
PLEADING.     See  Indictment. 

over,  189. 
PLEDGING  GOODS, 

unlawfully,  by  agent,  banker,  factor,  &c., 
254,  255,  256. 
POACHERS, 

apprehension  of,  242,  519,  524. 
POACHING.     See  Game. 
POISON, 

administering,  to  procure  abortion,  250. 

administering,  not  an  assault,  278. 

giving,  to  cattle,  352. 

killing  by,  658. 

attempting  to,  with  intent  to  murder,  720. 

administering,  with  intent  to  commit  in- 
dictable offence,  781. 

administering,  so  as  to  do  grievous  bodily 
harm,  id. 

administering,  with  intent  to  injure,  ag- 
grieve, or  annoy,  id. 

persons  charged  with  felony  may  be  con- 
victed of  misdemeanor,  782. 

killing  fish  by,  id. 

proof  of  intent,  id. 

proof  of  administering,  251. 
POLICE, 

metropolitan,  apprehension  by,  243. 

rural,  apprehension  by,  id. 

assault  on,  275. 

embezzlement  by,  404. 

when  liable  for  escape,  423. 

larceny  by  persons  in  the,  563. 
POLICY  OP  INSURANCE, 

when  to  be  produced,  2,  9. 
POOR, 

larceny  of  goods  for  the  use  of,  565. 


POOR-RATE, 

collector  of,  in  whose  service,  for  purposes 

of  larceny,  566. 
PORTS.     See  Docks. 
POSSESSION, 

presumptive  evidence  of  property,  6. 
difference  between,  and  property,  567. 
importance  of  the  distinction,  id. 
of  stolen  property,  presumption  from,  8. 

See  Stolen  Property. 
what  constitutes,  in  abduction,  247. 
evidence  of  intrusting  agents,  bankers,  fac- 
tors, &c ,  254,  255,  256. 
person  in,  may  be  convicted  of  injuring 

property,  264. 
in  arson,  how  described,  270. 
of  counterfeit  coin  or  coining  tools,  365, 

374,  375. 
of  materials  for  forging  securities   issued 

by  bankers,  473,  474. 
of  materials  for  forging  securities  issued  by 

exchequer,  471,  472. 
of  materials  for  forging  foreign  bills,  478. 
meaning  of  term  in  24  &  25  Vict.  c.  98, 

484. 
of  materials  for  forging  stamps,  487. 
of  naval  and  military  stores,  when  pun- 
ishable, 722,  727.' 
of  letters  on  way  through  post-office,  794. 
POST-OPPICB, 

publication  of  libel  by  delivery  at,  619,  626. 
offences  relating  to,  783. 

by  ofiicers  of  the  post-oflSce,  id. 

opening  or  detaining  letters,  id. 

stealing,  embezzling,  secreting,  or   de- 
stroying letters,  784. 

stealing,  &o.,  printed  papers,  id. 

by  private  persons,  id. 

stealing  out  of  letters,  id. 

stealing  letters  from  mail  or  post-office, 
id. 

stealing  from  post-office  packet,  id. 

fraudulently  detaining  letters,  785. 

accessories,  id. 

venue,  786. 
property,  how  laid   in   indictment  for  of- 
fences relating  to,  id. 
punishment  of  offences  relating  to,  787. 
interpretation  clause,  id. 
what  is  a  post  letter,  789,  790. 
proof  that  person  is  employed  by,  788,791. 
proof  of  stealing,  embezzling,  &c.,  792. 
what  constitutes,  789,  794. 
possession  of  letters  on  way  through,  794. 
forgeries  relating  to,  488. 
POSTPONEMENT  OF  TRIAL, 
binding  witnesses  over  on,  99. 
of  criminal  trial,  184. 
on  what  grounds,  id. 
all  parties  bound'  over,  185. 
of  trial  for  perjury,  773. 
for  delivery  of  particulars,  420, 
POWER  OF  ATTORNEY, 

relating  to  stock  or  funds,  forging,  470. 
forgery  of  attestation  to,  id. 


INDEX. 


939 


PRESUMPTION, 

of  stamp  on  document  not  produced,  11. 

general  nature  of,  14. 

of  law,  id. 

of  fact,  15. 

difference  between,  in  criminal  and  civil 

cases,  id. 
general  instances  of,  16. 
of  property  where  there  is  possession,  id. 
of  consent,  id. 

that  date  of  instrument  is  correct,  17. 
of  innocence  and  legality,  id. 
against  immorality,  id. 
against  bigamy,  id. 
omnia  rite  essa  acta,  id. 
of  appointment  of  public  ofBcers,  17, 
from  the  course  of  nature,  18. 

period  of  gestation,  id. 

of  continuance  of  life,  id. 
of  guilt  from  conduct  of  party,  id. 

from  possession  of  stolen  property,  18, 
606,  817. 

when  it  is  to  be  made,  19. 

proof  of  loss,  id. 

when  loss  considered  recent,  id. 

disproving  prisoner's  account,  20. 

from  possession  of  property  not  stolen, 
21. 
of  malice,  id. 
of  intent  to  defraud,  22. 
none,  of  valid  marriage,  295. 
of  preliminary  ceremonie.s  in  bigamy,  300. 
what,  as  to  marriage,  in  bigamy,  306. 
of  malice,  in  murder,  679. 
in  favor  of  proceedings  being  duly  taken 

and  officers  duly  appointed  in  smuggling 

cases,  869. 
PREVIOUS  CONVICTION, 
arraignment  for,  182. 
given  in  charge  on,  200, 
how  proved,  153,  154. 
indictment  for,  212. 
proof  of,  212,  21.3. 
forging  certificate  of,  487,  488. 
under  Game  Acts,  how  proved,  520. 
larceny  after,  562,  563. 
PRINCIPAL.     See  Accessory. 

guilt  of,  how  proved  in  indictments  for  re- 
ceiving, 816. 
who  is,  in  murder,  655. 
in  the  second  degree  in  felony,  168. 
who  is,  in  forgery  and  uttering,  515. 
PRINTED  COPIES, 

are  all  equally  originals,  3. 
PRISON  BREACH,  796. 

PRISONER, 

examination   of.      See    Examination    of 
Prisoner. 

entitled   to   copies  of  depositions    before 
magistrate,  71. 

not  entitled  to  copy  of  his  own  examina- 
tion, 72. 

judge  may  order  it  to  be  given,  id. 

not  entitled  to  copies  of  depositions  taken  ' 
before  a  coroner,  74. 


PRISONER— co7i«m«ed. 

not  entitled  to  copy  of  indictment  in  felony, 

178. 
but  judge  may  direct  them  to  be  given,  id, 
entitled  to  subpoena  to  produce  witnesses, 

152. 
procuring  attendance  of,  as  witness,  103. 
may  call  accomplice  as  witness,  121. 
right  of  challenging  jury,  195. 
how  given  in  charge,  200. 
discharge  of,  210. 
property  found  on,  bow  to  be  disposed  of, 

211. 
when  court  may  order  restoration  to  owner, 

id. 
aiding  to  escape,  788,  826. 
PRISONERS'  COUNSEL  ACT, 

rules  made  after,  63, 
PRIVILEGE, 
of  witnesses,  137, 

difference  between,  and  incompetency,  id. 
conviction  may  be  reversed  if  improperly 

refused,  id. 
on  what  grounds  it  may  be  claimed,  137. 
forfeiture,  138. 
ecclesiastical  penalties,,  id. 
criminal  penalties,  id. 
privilege  removed  by  pardon,  139. 
right  to,  how  decided,  id, 
bare  oath  of  witness  not  always  sufficient, 

140 
degrading  questions  may  be  put,  if  mate- 
rial, id, 
of  husband  and  wife,  id. 
of  confidential  adviser,  140, 

only  legal  adviser  privileged,  id. 

not  physicians,  surgeons,  or  clergymen, 
id, 
on  the  ground  of  public  policy,  145. 

disclosures  by  informers,  id, 

by  officers  of  justice,  146, 

official  communications,  id. 

correspondence    between    members    of 
government,  id. 

proceedings  in  Parliament,  id, 

state  papers,  147, 
objection  to  answer,  how  taken,  id,] 
may  be  waived,  148, 
may  be  claimed  at  any  time,  id, 
effect  of  claiming,  id. 
if   not   claimed,   answers    may  be    used 

against  him,  id. 
but   not  if   claimed   and   improperly  re- 
fused, id. 
when  removed  by  statute,  149. 
PRIVILEGED  COMMUNICATION, 

defence  of,  in  libel,  627. 
PRIZE  FIGHT, 

whether  an  affray,  252.  . 
death  caused  by,  674,  691. 
PROBATE, 
proof  of,  60. 

obtaining  property  by  means  of  false,  482. 
PROCESS, 
forgery  of,  478. 
using  false,  id.,  479. 
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PROCLAMATIONS, 

how  proved,  151. 
PROMISSORY  NOTE, 

inducing  person  by  false  pretences  to  ac- 
cept, sign,  &c.,  432,  449. 
drawing,  indorsing,  ifcc,  without  authority, 

411. 
proof  of  forging,  496. 
PROPERTY, 

found  on  prisoner  how  to  be  disposed  of, 

211. 
when  court  may  order  restoration  to  owner, 

id. 
description  of,-  in  indictment,  81. 
presumption  from  possession  of.     See  IVe- 

sumption. 
meaning  of  term,  in  Larceny  Act,  561. 
killing  in  defence  of,  171. 
PROSECUTION, 

expenses  o£     See  Costs, 
opening  case  for,  200. 
PROSECUTOR, 

admissions  by,  not  generally  evidence  for 
prisoner,  50, 
PROTECTION, 

of  witnesses  from  arrest,  105. 
PROVISIONS, 

obstructing  sale  of,  275. 
selling  unwholesome,  736. 
PROVOCATION.    See  Murder. 

killing  on,  639. 
PUBLICATION, 

proof  of,  in  indictment  for  libel,  618.     See 
Libel. 
PUBLIC  BODIES, 

libel  upon,  616. 
PUBLIC  COMPANY, 

liability  of,  to  repair  bridges,  317. 
offences  by  officers  of,  799. 
embezzlement  of  property,  id. 
keeping  fraudulent  accounts,  id. 
■destroying  or  falsifying  books,  id. 
publishing  fraudulent  statements,  id. 
(Offences  by  officers  of,  800. 
embezzlement  by,  id. 
keeping  fraudulent  accounts,  id. 
destroying  or  falsifying  books,  id. 
publishing  fraudulent  statements,  id. 
occupation  of  house  by,  in  burglary,  338. 
larceny  by  shareholders  of,  565. 
forgeries  relating  to  stock  of,  469,  470. 
PUBLIC  DOCUMENTS.     See  Documents. 
secondary  evidence  of,  12. 
forging,  485. 

no  difference  between  forgery  of,  fcnd  of 
private,  470. 
PUBLIC  FUNDS.     See  Stoc^. 
PUBLIC  HEALTH, 
injuries  to,  by  selling  unwholesome  pro- 
visions, 355. 
PUBLIC  OFFICERS.    See  Officers. 
appointment  of,  how  proved,  6. 
presumed  to  be  duly  appointed,  17. 
PUBLIC  POLICY, 
privilege  of  witnesses  on  the  ground  of,  1 45. 


PUBLIC  ROAD, 

destroying  game  on,  520. 
PUBLIC  USB, 

larceny  of  things  set  up  for,  459. 

need  not  be  alleged  to  he  property  of  any 
person,  460. 
PUBLIC  WORSHIP, 

disturbing,  396. 
PUBLISHER, 

liability  of,  for  publication  of  libel,  623. 
PUNISHMENT, 

affidavits  in  aggravation  or  mitigation  of, 
207. 

QUAKERS, 

affirmation  by,  113,  114. 

proof  of  marriage  by,  296. 
QUARTER  SESSIONS, 

jurisdiction  of  court  of,  179. 

whether  suspended  during  assizes,  180. 

compelling   attendance  of   witnesses  by, 
104. 
QUASHING  INDICTMENTS,  191. 
QUEEN'S  BENCH, 

removal  of  proceedings  into.     See  Ceriio- 


RABBITS, 

taking  or  killing, 
RAILWAYS, 

liability  to  repair  bridges,  317. 

nuisances  caused  by,  733. 

offences  relating  to,  801. 

endangering  safety  of  passengers  on,  803. 

obstructing  engines  or  carriages  on,  id. 

proof  of  intent,  id. 

what  are,  804. 

obstruction  to  highways  by,  543. 
RAILWAY  COMPANIES, 

making  false  returns  to  board  of  trade  by, 
801. 

misconduct  of  servants  of,  id. 
RAILWAY  STATIONS, 

setting  fire  to,  260,  801. 
RAILWAY  TICKET, 

obtaining  by  false  pretences,  450. 
RAPE, 

evidence  of  complainf^n  cases  of,  24,  810. 

particulars  not  admissible,  id. 

definition  of,  806. 

infant  under  14  years  of  age  incapable  of 
committing,  id. 

husband  cannot  commit,  on  his  own  wife, 
id. 

may  be  accessory  to,  id. 

effect  of  consent,  807. 

consent  obtained  by  fraud,  id. 

woman  made  drunk,  id. 

proof  that  the  offence  is  completed,  806, 
808. 

proof  against  accessories,  809. 

credibility  of  witness  making  charge  of, 
809. 

woman's  character  for  chastity  may  be  im- 
peached, 810. 
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RAPE — continued. 

particular  instances  of  unehastity  may  be 
proved,  810. 

assault  with  intent  to  commit,  id. 
RATIONB  CLAUSURiE, 

liability  to  repair  highways,  547. 
RATIONE  TENUrJi, 

liability  to  repair  bridges,  318. 

liability  to  repair  highways,  550. 
RECEIPT,  -       •" 

forgery  of,  477,  503. 
RECEIVING, 

stolen  goods,  evidence  of  guilty  knowledge 
in,  91,  823. 

on  indictment  for  joint,  prisoners  may  be 
convicted  separately,  77. 

forged  bank  securities,  473. 

stolen  goods,  812. 

where  the  principal  is  guilty  of  felony,  id. 

separate  receivers,  how  triable,  id. 

persons  indicted  jointly  may  be  convicted 
separately,  813. 

where  the  principal  is  guilty  of  a  misde- 
meanor, id. 

goods  belonging  to  wrecks  or  ships  in  dis- 
tress, id. 

venue,  id.,  824. 

election,  id.,  823. 

form  of  indictment,  814. 

proof  of  guilt  of  principal,  816. 

conviction  not  conclusive,  id. 

confession  of  principal  not  evidence,  817. 

what  is  stolen  property,  id. 

presumption  arising_for  possession  of  stolen 
property,  id. 

distinction  between  receiving  and  stealing, 
818. 

what  amounts  to  a  joint  receipt,  821. 

husband  and  wife  when  liable  as  joint  re- 
ceivers, 822. 

receiving  by  an  agent,  823. 
RECOGNIZANCE, 

compelling  attendance  of  witnesses  by,  99. 

witness  refusing  to  enter  into,  id. 

of  infants  and  married  women,  id. 

estreating,  id. 

forgery  of,  480. 
RECORDS, 

how  proved,  155. 

forgery  of,  478. 

property  need  not  be  laid  in  any  person  in 
indictment  for  stealing,  602. 

stealing,  883. 
RECORD  OP  CONVICTION, 

how  proved,  153,  154. 
RE-EXAMINATION, 

limits  within  which  confined,  133. 
REFORMATORIES, 

power  to  send  juvenile  offenders  to,  898. 
REFRESHING  MEMORY, 

by  informal  return  of  examination  of  pris- 
oner, 60. 

of  witness  by  memoranda,  134. 
REGISTERS, 

proof  of,  162. 


REGISTERS— con^iwMei. 

making  false  declarations  to  be  inserted  in, 

427. 
destroying,  altering,  or  forging,  481. 
giving  false  certificates  of  contents  of,  id. 
transmitting  false  copy  of  register  of,  to 

registrar,  id. 
forgery  of  non-parochial,  487. 
proof  of  destroying,  defacing,  or  injuring, 
506. 
RELIGION, 

incompetency  from  want  of,  110. 
questions  as  to,  to  ascertain  competency, 
HI,  113. 
REMUNERATION, 

of  witnesses.     See  Witnesses. 
REGISTRY, 

of  deeds,  forgery  connected  with,  479. 
REPAIR, 

of  highways.     See  Highways. 
of  bridges.    See  Bridges. 
REPLY, 

right  to,  202. 
REPUTATION, 
evidence  of,  26,  27. 
evidence  of,  to  repair  bridge  ratione  ienu- 

rcB,  318. 
evidence  of,  as  to  liability  of  parish  to  re- 
pair highways,  547. 
REQUEST, 

for  payment  of  money,  forgery  of,  477,  499. 
for  delivery  of  goods,  forgery  of,  477,  505. 
RESCUE,  825. 

proof  of  the  custody,  id. 
aiding  prisoner  to  escape,  826. 
RESERVOIRS, 

injuries  to,  855. 
RESTITUTION, 

award  of,  on  proof  of  forcible  entry,  465. 
of  stolen  property,  211. 
REVENUE, 

ofi'ences  relating  to.    See  Customs. 
REWARDS, 
,for  apprehension  of  offenders,  224. 
advertising,  for  return  of  stolen  property, 

id. 
to  prosecutor  in  prosecution  for  returning 

from  transportation,  884. 
to  persons  preventing  smuggling,  869. 
RIOT,  828. 

offences  under  the  riot  act,  id.,  831. 
riotously  injuring  or  demohshing  buildings, 

829,  832. 
proof  of,  829. 

refusing  to  aid  constable  to  quell,  831. 
RIVER, 

corrupting,  733. 

obstructing  navigable.    See  Highway. 
RIVER  BANKS, 
injuries  to,  855. 
ROBBERY, 

conviction  for  assault,  with  intent  to  rob, 

on  indictment  for,  76,  835. 
assault,  with  intent  to  commit,  835. 
with  violence,  836. 
at  common  law,  id. 
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EOBBERY— continued. 

there  must  be  a  larceny,  836. 

proof  of  the  taking,  83T. 

proof  of  the  felonious  intent,  id. 

proof  of  the  taking  from  the  person,  838. 

proof  of  violence,  840. 

proof  of  patting  in  fear,  843. 

threats  to  accuse  of  unnatural  offence,  847. 

putting  in  fear  must  be  before  taking,  853. 
ROMAN  CATHOLIC  PRIEST, 

confessions  to,  not  privileged,  140. 
ROUT, 

proof  of  a,  833. 

SACRILEGE,  854. 

proof  that  the  building  is  a  church,  chapel, 
&c.,  id. 

property  how  laid  in  indictment,  id. 
SAILOR.     See  Seamen. 
SAVINGS  BANK, 

appointment  of  clerk  to,  how  proved,  6. 

larceny  of  goods  belonging  to,  567. 
SCHOOL-HOUSE, 

breaking  and  entering,  400. 
SCIENTIFIC  WITNESSES, 

examination  of,  as  to  opinion,  135. 

perjury  by,  754. 
SCOTLAND,     . 

proof  of  marriages  in,  298. 
SEA  BANKS, 

injuries  to,  855. 
SEALS, 

proof  of,  163. 

her  majesty's,  forging,  469. 

of  register  office  of  deeds,  forging,  479. 

of  register   office  of  births,  &c ,  forging, 
481. 

to  public  documents,  forging,  485. 

to  documents  made  evidence,  forging,  486. 
SEAMEN, 

assault  on,  275. 

false  personation  of,  429. 

forgery  of  master's  report  of  character  of, 
488. 

impressment  of,  709. 

forcing  on  shore,  857. 

discharging  or  leaving  behind,  id. 
SEARCH  FOR  LOST  DOCUMENTS,  7. 
SECONDARY    EVIDENCE.      See    Evi- 
dence. 

admissibility  of,  question  for  judge,  22. 
SECOND-HAND  EVIDENCE.   See  Hear- 
say. 
SECRETARY  OF  STATE, 

warrant  from,  to  bring  up  witness  in  cus- 
tody, 103. 
SECURITIES.     See  Valuable  Security. 
SELF-DEFENCE,  280,  681. 

killing  in,  711. 
SENTENCE  FOR  MURDER.    See  DeatJi, 

Judgment. 
SEPARATISTS, 

affirmation  by,  114. 
SERVANT.    See  ifasier. 

assault  by,  in  defence  of  master,  280. 

occupation  of  house  byj  in  burglary,  340. 


SERVANT— coraMnuerf. 

embezzlement  by,  403. 

who  is  a,  406. 

ill  treating,  556. 

correction  of,  by  masters,  673. 

larceny  of  goods  from,  property  how  de- 
scribed, 606. 

publication  of  libel  by,  622. 

when  not  liable  for  maintenance  for  assist- 
ing master,  133. 

liability  of  master  for  nuisance  caused  by, 
737. 
SETTING  FIRE, 

how  proved,  264. 
SEWERS, 

larceny  of  property  of  commissioners  of, 
566. 
SHAREHOLDERS, 

larceny  by,  564. 
SHEEP, 

killing,  with  intent  to  steal,  351. 

killing,  maiming,  or  wounding,  id. 

stealing,  id. 
SHIP.     See  Wreck. 
SHIPS, 

setting  fire  to,  262,  263,  264,  269. 

meaning  of  term,  in  arson,  id. 

impeding  person   endeavoring  to  escape 
•from,  273. 

assaulting    persons   endeavoring  to   save 
goods  belonging  to,  275. 

placing  gunpowder  near,  533. 

setting  fire  to,  or  casting  away,  with  intent 
to  murder,  720. 

in  distress,  receiving  goods  belonging  to, 
813. 

stealing  from,  859. 

in  distress  or  wrecked,  stealing  from,  859. 

damaging,  860. 

by  false  signals  or  otherwise  endangering, 
id. 

injuries  to  wrecks,  861. 

receiving  goods  belonging  to  wrecks,  id. 

by  misconduct  endangering  safety  of,  id. 

venue  in  offences  relating  to,  id. 
SHOOT, 

what  amounts  to  attempt  to,  284. 

attempting  to,  with  intent  to  murder,  720. 
SHOOTING, 

at  any  person,  274. 

into  dwelling-house  an  entry,  329. 

what  shall  constitute  loaded  arms,  863. 

proof  of  arms  being  loaded,  id. 

proof  of  shooting,  864. 

at  vessels  belonging  to  the  navy,  868. 
SHOP, 

breaking  and  entering,  865. 

what  constitutes  a,  id. 
SHRUBS, 

injuries  to,  885,  887. 
SIGNALS, 

making  false,  860. 

making,  to  vessels  engaged  in  smuggling, 
866. 
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SIGNATURE, 

of  prisoner  to  examination  not  absolutely 
necessary,  59. 

effect  of  it,  id. 

not  necessary  to  depositions  before  a  coro- 
ner, but  desirable,  74. 

of  witness  to  depositions,  70. 

of  magistrates  to  depositions,  id. 

to  depositions  need  not  be  proved,  id. 

to  public  documents,  forging,  485. 

to  documents  made  evidence,  forgery  of, 
486.  .       s    ;-      . 

SIGNIXG, 

bill  of  exchange,  &c.,  without  authority, 
477. 
SILK, 

embezzlement  of,  406. 
SILEXCE, 

confession  inferred  from,  92. 
SKILLED  WITNESSES, 

examination  of,  136. 

perjury  by,  754. 
SLANDEROUS  WORDS, 

not  indictable,  615. 
SLAVES, 

offence  of  dealing  in,  777. 
SMUGGLING, 

offence  of,  866. 

making  signals  to  vessels  engaged  in,  id. 

assembling  armed  to  assist  in,  867. 

proof  of  assembling  together,  id. 

proof  of  being  armed  with  offensive  weap- 
ons, 868. 

shooting  at  vessels  belonging  to  navy,  id. 

being  in  company  with  persons  engaged 
in,  id. 

assaulting  revenue  officers,  869. 

compensations  and  rewards  to  persons  pre- 
venting, id. 

limitation  of  time  for  provisions  for,  id. 

venue,  id. 

presumption  in  favor  of  proceedings  being 
duly  taken,  and  officers  duly  appointed, 
id. 
SODOMY, 

threats  to  accuse  of,  847, 

offence  of,  871. 
SOLDIERS, 

false  personation  of,  429. 

inciting,  to  mutiny,  559. 
SOLICITOR, 

embezzlement  by,  254,  255.  See  Attor- 
ney. 

barratry  by,  292. 

SOUTH  SEA  COMPANY, 

embezzlement  by  persons  employed  in, 
406. 

SPORTS, 

death  caused  in  lawful  or  unlawful,  674, 

661. 
SPRING  GUNS, 
setting,  872. 

STABLE, 

setting  fire  to,  260. 
STABBING.    See  Wmindtng. 


STACKS, 

setting  fire  to,  261,  266. 

meaning  of  term,  in  arson,  266. 
STAGE  COACHES, 

forgeries  relating  to,  488. 

larceny  from,  229. 
STAMPS, 

presumption  of,  when  document  not  pro- 
duced, 11. 

proof  of,  in  criminal  eases,  167. 

on  documents  made  evidence,  forgery  of, 
486. 

to  public  documents,  forging,  485. 

forgery  of,  487. 

possessing  materials  for  forging,  id. 

forgery  of  instrument  invalid  for  want  of, 
497. 
STATE, 

matters  of,  how  far  privileged,  146. 
STEALING.     See  Larceny. 

from  the  person,  835. 
STEAM  ENGINES.     See  Machinery. 

used  in  mines,  injuries  to,  647. 

nuisances  caused  by,  733. 
STOCK, 

forgeries  relating  to,  in  public  funds,  469, 
470. 

forgeries  relating  to,  in  public  company,  id. 

personating  owner  of,  in  public  funds  or 
company,  id. 

proof  of  forging  transfer  of,  493. 

proof  of  personating  owner  of,  id. 
STOLEN  PROPERTY, 

receiving.     See  Beceiving  Stolen  Goods.. 

restitution  of,  to  owner,  211. 

presumption  of  guilt  from  possession  of, 
18,  817. 

when  it  is  to  be  made,  19,  817. 

proof  of  loss,  19. 

when  loss  considered  recent,  id. 

disproving  prisoner's  account,  20. 

presumption   arising  from   possession  ot, 
where  owner  unknown,  606. 

advertising  rewards  for  recovery  of,  378. 

taking  reward  for  discovering,  id. 
STRANGLE, 

attempts  to,  274. 
STREAMS, 

corrupting,  733. 
SUBORNATION, 

of  perjury,  773.     See  Perjury. 
SUBP(ENA, 

attachment  of  witness  for  not  obeying,  103. 

compelling  attendance  of  witnesses  by,  100. 

by  whom  issued,  id. 

from  courts  of  limited  jurisdiction,  id. 

four  persons  may  be  included  in,  id. 

must  be  served  personally,  101. 

when  to  be  served,  id. 

not  necessary  where  witness  present,  101. 

for  prisoner  to  witness  for  defence,  102. 

duces  tecum  to  produce  documents,  101. 

SUICIDE, 

offence  of  committing,  719. 
persuading  another  to  commit,  id. 
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SUMMARY  CONVICTION, 

no  prosecution  for  assault  if  case  disposed 
of  by,  276. 
SUMMONS, 

forgery  of,  480. 
SUPERINTENDENT  REGISTRAR, 

marriages  before,  296. 
SURETIES.     See  Fines  and  Sureties. 

whether  witness  can  be  compelled  to  find, 
99. 
SURGEON, 

whether  he  must  be  called  to  prove  condi- 
tion of  absent  witnesses,  66. 

confessions  to,  not  privileged,  140. 
SWANS, 

whether  subjects  of  larceny,  454. 

TAKING, 

what  constitutes,  in  abduction,  246. 

what  constitutes,  under  game  acts,  520. 

what  constitutes,  in  larceny,  569. 
TALES, 

whether  can  be  prayed,  196. 
TELEGRAPHS, 

injuries  to,  873. 
TENANTS, 
.   injuries  to  property  by,  874. 

larceny  by,  id. 
TENANTS  IN  COMMON, 

larceny  by,  598. 
THEFT  BOTE,  377. 
THREAT, 

effect  of,  to  exclude  confessions.    See  Con- 
fessions. 

stealing  in  dwelling-house  with,  400. 

inducing  persons  to  sign  valuable  security 
by,  876.  _ 

obtaining  signature  by,  id. 

demanding  property  with,  with  intent]  to 
steal,  875. 

to  accuse  of  crime,  with  intent  to  extort, 
876,  881. 

inducing  a  person  by,  to  execute  deed,  &c., 
876. 

immaterial    from    whom     they    proceed, 
877. 

proof  of  the  demand,  878. 

proof  of  being  made,  879. 

THREATENING  LETTERS, 
sending,  875.     See  Threats. 
to  murder,  875. 

demanding  property  with  menaces,  id. 
to  accuse  of  crime  with  intent  to  extort, 

876. 
to  burn  or  injure  property,  877. 
proof  of  sending,  id. 
proof  of  the  nature  of,  879. 
question  for  the  jury,  id. 
TIME, 
averments  as  to  divisible,  80. 
averment  as  to,  when  material,  how'proved, 
84. 
TITLE.    See  Documents  of  Title. 
TITLE  TO  LANDS, 
fraudulent  dealing  with,  380. 


TOLL  BARS, 

injuries  to,  889. 
TOLL-HOUSES, 

injuries  to,  889. 
TRADES, 

nuisance  by  carrying  on  ofiFensive,  732. 
TRADE-MARKS, 

cheating  by  use  of  false,  357. 

forgery  of,  468. 
TRANSFER  OF  STOCK, 

forgeries  relating  to,  469,  470. 
TRANSPORTATION, 

returning  from,  882. 

reward  to  prosecutor,  884. 

substitution  of  punishment  in  lieu  of,  923, 
926.    • 
TREATIES, 

how  proved,  151. 
TREATING,  309. 
TREES, 

setting  fire  to,  261,  269. 

stealing  or  destroying  with  intent  to  steal, 
885. 

injuries  to,  id.,  887. 
TRIAL, 

postponement  of,  99,  184,  773. 

new,  when  granted,  215,  553. 
TRUSTEES, 

fraud  by,  888. 

who  are  within  the  act,  id. 

fraudulently  disposing  of  property,  id. 
TURNPIKE  GATES, 

injuries  to,  889. 
TURNPIKE  ROAD, 

larceny  of  property  of  trustees  of,  566. 
TURNPIKE  TICKET, 

forgery  of. 

UNDERTAKING, 

for  payment  of  money,  forgery  of,   477, 
499. 

UNLAWFUL  ASSEMBLY, 
proof  of  an,  834. 

UNLAWFULLY  WOUNDING, 
conviction  for,  on  indictment  for  felony. 
See  Wounding. 
UNNATURAL  OFFENCE, 

robbery  by  means  of  threat  to  accuse  of, 

847.  ' 

sending  letters  threatening  to  accuse  of, 

876. 
threats  to  accuse  of,  id.,  881. 

UNSTAMPED  INSTRUMENT, 
forgery  of,  496. 

UNWHOLESOME  PROVISIONS, 

offences  of  selling,  35^. 
UTTERING, 

evidence  of  guilty  knowledge,  87,  88,  516. 

counterfeit  coin,  proof  of,  373. 

meaning  of  term,  374. 

proof  of  intent  to  defraud  by,  509. 

proof  of  falsity  of  instrument,  id. 

form  of  indictment  for,  513. 

who  are  accessories  in,  515. 
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UTTERING— coniwwed. 
who  are  principals  in,  515. 
venue,  id. 
forged  instrument,  proof  of,  567. 

VALUABLE  SECURITY, 

meaning  of  term,  in  Larceny  Act,  561. 
meaning  of  term   in   statutes  relating  to 

post-office,  790. 
obtaining,  by  means  of  threats,  876. 
stealing,  892,  894. 
VALUE, 

averments  as  to,  79,  80. 

averments  as  to,  when  material  how  proved, 

85. 
proof  of,  of  goods  stolen  in  dwelling-house, 

401. 
whether  goods  stolen  must  be  of  some,  601. 
VEGETABLE  PRODUCTIONS,      , 
setting  fire  to,  261,  262. 
injuries  to,  885,  887. 
stealing  or  destroying  with  intent  to  steal, 

889. 
VENUE, 

statutory  regulations  as  to,  227. 
offences   committed   on  boundary  of  two 
counties,  228. 

partly  in  one  county  and  partly  in  an- 
other, id. 

in  detached  parts  of  counties,  id. 

in  coaches  or  vessels,  229. 

in  county,  or  city,  or  town  corporate,  230. 

at  sea,  2i81. 

partly  at  sea  and  partly  on  land,  2.35. 

abroad,  2.36. 
where   property  carried    through   several 

counties,  237. 
and  Jurisdiction  of  central  criminal  court, 

id.' 
change  of,  238. 

in  indictment  against  bankrupt,  290,  291. 
change  of,  in  indictment  for  non-repair  of 

bridges,  319. 
in  offences  relating  to  coin,  371. 
in  conspiracy,  391. 
in  embezzlement,  404. 
in  obtaining  money  by  false  pretences,  453. 
in  forgery  and  offences  connected  there- 
with, 483,  516. 
in  larceny,  564,  608. 
proof  of,  in  libel,  626.     See  Libel. 
in  murder  abroad,  652. 
in  piracy,  779. 

in  offences  relating  to  post-office,  786. 
in  indictment  for  receiving,  813,  824. 
in  offences  relating  to  ships,  862. 
in  prosecutions  for  smuggling,  869. 

VERDICT, 

how  to  be  delivered,  204. 

may  be  amended,  id. 
VESSELS.     See  Ships. 

VOTERS, 

false  declarations  by,  426. 
false  personation  of,  430. 


WAGES, 

conspiracy  to  raise,  383. 
WALES, 

proof  of  marriages  in,  297. 
WAREHOUSE, 

setting  fire  to,  260. 

breaking  and  entering,  400. 

embezzlement  of  goods  in,  406. 
WARRANT, 

for  delivery  of  goods,  forgery  of,  477,  505. 

for  payment  of  money,  forgery  of,  477, 499. 

execution  of.     See  Murder. 
WATERCOURSE, 

corrupting,  733. 
WEIGHTS  AND  MEASURES, 

offence  of  using  false,  356. 
WIDOWS, 

of  persons  killed  in  apprehending  offenders, 
allowance  to,  226. 
WIFE, 

when  competent  witness  in  bigamy,  295. 
See  Husband  and  Wife. 
'  occupation  of  house  by,  in  burglary,  337. 

larceny  by,  599. 

larceny  of  goods,  from  property  how  de- 
scribed, 606. 

when  liable  as  a  receiver,  822. 

when  criminally  liable,  911. 
WILL,   _ 

obtaining  property  by  means  of  forged,  482 

concealment  of,  380. 

property  need  not  be  laid  in  any  person 
indictment  for  stealing,  602. 

stealing,  injuring,  or  concealing,  892. 

forgery  of,  476,  495. 
WINDOWS, 

proof  of  breaking,  324. 
WITNESSES, 

may  be  proved  to  be  not  credible,  96. 

or  not  impartial,  id. 

or  may  be  conttadicted  on  material  points, 
id. 

contradicting  party's  own,  id. 

confirming  party's  own,  97. 

compelling  attendance  of,  99. 

by  recognizance,  id. 

on  postponement  of  trial,  id. 

refusing  to  be  bound  over,  id. 

whether  they  may  be  compelled  to  find 
sureties,  id. 
infants  and  married  women,  id. 

estreating  recognizances,  100. 

compelling  attendance  by  subpoena,  id. 

by  whom  issued,  id. 

from  courts  of  limited  jurisdiction,  id. 

subpoena  duces  tecum  to  produce  docu- 
ments, 101. 

if  producing  documents  only  not  to  be 
cross-examined,  id. 

and  need  not  be  sworn,  id. 

four  persons  may  be  included  in  one  sub- 
poena, id. 

must  be  served  personally,  id. 

within  what  time  to  be  served,  id. 

not  necessary  when  witness  is  present,  id. 

prisoner  may  subpoena  witnesses,  102. 
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WlTi^ESSES— continued. 

compelling  attendance  by  writ  of  habeas 
corpus  ad  testificandum,  102. 
by  warrant  from  the  secretary  of  state, 

103. 
by  warrant  from  a  judge,  id. 
neglect  to  obey  subpoena,  id. 
motion  for  attachment,  id. 
remuneration  of,  104. 
expenses  need  not  be  tendered,  104. 
except  in  certain  cases,  id. 
protection  of,  from  arrest,  105. 
incompetency  of,  from  want  of  understand- 
ing, 10(5. 
infants,  id. 
postponing  trial  in  order  to  instruct,  lOV. 

See  Postponement. 
degree  of  credit  to  be  given  to  infants, 

108. 
deaf  and  dumb  persons,  id. 
idiots  and  lunatics,  109. 
incompetency  of,  from  want  of  religion,  110. 
oath  or  affirmation  necessary,  id. 
no  one  excepted  from  taking  oath,  id. 
nature  of  religions  belief  requisite,  111. 
belief  how  ascertained,  id.,  113. 
form  of  oath  to  be  administered  to.  111. 
depends  on  the  religion  of  witness,  id., 

112. 
sufficient  for  purposes  of  perjury  if  de- 
clared by  witness  to  be  binding,  113. 
affirmation  in  lieu  of  oath,  113,  114. 
persons  excommunicated  are  competent, 
115. 
incompetency  of,  from  interest,  116. 
husband  and  wife,  id. 
both  absolutely  incompetent,  id. 
but  only  when  one  or  other  is  on  the 

trial,  id. 
rule  only  extends  to  persons  lawfully 

married,  117. 
qucere,  whether  rule  applies  to  treason, 

118. 
does  not  apply  to  cases  of  personal  vio- 
lence to  each  other,  id. 
how  far  it  applies  to  bigamy,  119. 
grand  jurymen,  120. 
judges,  id. 
petty  jurors,  id. 
accomplices  always  admissible,  id.    See 

Accomplice. 
application  must  be  made  to  the  court, 

id. 
how  he  is  to  be  taken  before  grand  jury, 

121. 
when  prisoner  will  be  discharged  in  order 

that  he  may  give  evidence,  id. 
corroboration  of  accomplice,  id. 
ordering  out  of  court,  127. 
witness    who    remains    not   incompetent, 

128. 
on  back  of  indictment,  usual  to  call,  id. 
but  prosecutor  not  bound  to  do  so,  id. 
nor  to  give  their  places  of  residence,  id. 
judge  may  order,  to  be  called,  id.,  129. 


WITNESSES— conMnMeci. 

recalling  and  questioning  by  court,  120. 
right  to  cross-examine  in  such  cases,  id. 
objection  to   competency  of,   when  to  be 

taken,  id.,  130. 
examination  of,  in  chief,  130. 
cross-examination  of,  131. 

when  prisoners  separately  defended,  id. 

as  to  previous   statements   in   writing, 
132. 

on  depositions,  id. 
producing  documents  only,  not  sworn,  101, 

133. 
not  cross-examined,  id. 
latitude  allowed  in  cross-examination,  132. 
re-examination  of,  id. 
limits  within  which  confined,  id. 
refreshing  memory  of,  by  memoranda,  134. 

what  memoranda  may  be  used,  id. 

informal  depositions,  id. 
examination  of,  as  to  belief,  135. 
examination  of,  as  to  opinion,  id. 
skilled  persons,  id. 
medical  men,  id. 
foreign  lawyers,  136. 
privilege  of,  137.     See  Privilege. 
compelled  to  answer  in  bankruptcy,  257. 
number  requisite  in  perjury,  765. 
credibility  of,  making  charge  of  rape,  809. 
character  of,  for  chastity  may  be  impeach- 
ed in  rape,  810. 

WOMEN,  • 

abduction  of.     See  Abduction. 

WOOD, 

setting  fire  to,  261,  262,  269. 

WOOLLEN  GOODS, 
embezzlement  of,  406. 

WORKS  OF  ART, 
injuring,  896. 

WORKMEN, 

assault  by,  in  combination,  275. 

WOUNDING, 

with  intent  to  murder,  720. 

with  intent  to  do  grievous  bodily  harm, 

274. 
unlawfully,  id. 
conviction  for  unlawfully,  on  indictment  for 

felony,  890. 
cattle,  351,  352. 
proof  of,  890. 
form  of  indictment  for,  721. 

WRECK, 
impeding  person   endeavoring   to  escape 

from,  273. 
receiving  goods  belonging  to,  813. 
stealing  from,  859. 
receiving  godds  belonging  to,  861. 
injuries  to,  id. 

WRIT, 

forgery  of,  478. 
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WRITTEN  DOCUMENTS, 

contents  cannot  be  asked  on  cross-exami- 
nation, 132. 
evidence  of  contents  of.     See  Evidence. 
larceny  or  destruction  of,  892. 
form  of  indictment  for,  id. 
stealing  wills,  893. 


WRITTEN  DOCUMENTS— condiweti. 
effect  of  disclosure,  893. 
stealing  records  or  other  legal  documents, 

id. 
no  larceny  of,  at  common  law,  id. 
what  are  within  the  statutes,  id. 
of  no  value,  larceny  of,  601. 
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